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1^1'  S«  ^7 —S''cUoii  24i — Execution  of  doc. 
re^  -^ale.  ^iiit  to  si-t  asi/li',  on  tha  gnntnd  of 
fraud,  or  as  liaviiig  b' en  held  contrary  to  Sec- 
tion 99  of  T'lansfer  of  Property  Act — Pleadings 
— C  vfxiiy  pleadings. 

Tho  judgincnt-dobtor  brought  a  suit 
against  the  auction-purchaser  to  sot  aside 
a  halo  of  his  prsiporty  in  execution  of  a  dec- 
ree ag;un:^t  him,  o.i  tho  grounds  tha,t  fraud 
bad  boon  coiuniitled  and  that  liaving  regard 
to  section  09  of  tho  Tiaasfer  of  Property  Act, 
tho  decree  holder  w.is  not  entitled  to  bring 
the  prorerty  to  sale  iuaMUuch  as  he  himself 
h-bi  a  mort^ag'  over  it,  ^be  dofendmt  plc^.d- 
ed  thaf.  a  s*  )  arato  suit  did  not  lie  and  that 
tho  m  ttor  sh O'lld  b  decided  in  execution 
piocojdings  under  scc.ion  244  of  the  Civil 
,  >'i  oceduro  C'.'do.  TLic  ploa  was  accepted  and 
{  the  uit  vva-;  dism  ssod.  Then  the  judgment- 
•  debtor  made  an  application  to  tho  execution 
Court,  for  the  same  purpose.  The  auction- 
purchaser  con' ended  that  the  matter  was 
one  for  a  sepiraie  suit. 

II''rl.  that  tho  matter  was  one  deter- 
minabl    in  exocutiori  proceedings. 

Per  Aikman,  J.— That  the  auction-pur- 
chaser Wd,  estopped  from  making  contrary 
pleas    GAY.v  PRASAD    MISIK  i;.  RANDHIR 

SINGPI.     3  A.  li  J.  456= W.  N.  A ,  1906. 
p.  206  =  29  A.  681- 

788.  S.  47—5  2M  (c)  "  Eelating  to  the 
exi'cu'lon  " — Order  setting  aside  a  sale  in  execu- 
tion. 

An  order  sotting  aside  a  sale  in  the 
,  execution  of  a  decree  is  an  order  relating  to 
the  execution  of  a  decree  within  the  moaning 
of  this  section  MONMOHINI  DASI  v.  LA- 
KHIN\RAIN  CHANDRA.  82  C.  US  at 
X18. 

739  9-  47  {3)— 244  (c)"  Question  relating  to 
the  r.ri'C'Hlion.  discharge  or  satiyf action  of  tlic 
dtCr.'C.''  —  Rigit!  '{f  parlij  d>fendant  to  object  to 
sa  e  of  iiropeiiy  <:>.■:': cil  to  be  sold  by  tJia  decree. 

Where  iho  obj.;ctioii  id  to  tho  decree  itself 
and  noL  moruly  to  tlio  execution,  discharge 
or  sarisfaction  of  the  do'jroe,  S-  244  (c)  dDes 
not  apply   to  the  c.iso. 

Where  a  parly  dtuondant  to  a  decree  for 
Bale  of  unmovoablo  property  objected  to  the 
sale  on  the  ground  tix-w,  since  the  decree  he 
'  has  been  adopted  into  another  family  and 
became  cnti  I  led  to  the  property  as  member 
of  tho  adoptive  family  to  which  the  property 
belonged  ; 

Jrlcldy — that  the  objection  was  to  the 
decree  itself  and  not  to  its  execution,  dis- 
charge or  satisfaction  merolv,  and  that  S. 
244  (c)  did  ^o!.  apulv  to  tlie  case.  CHIN- 
ISTASaMI  SERVAIGARAN  v.  SABM'ATUY 
CHETTIAR.   16  M.  L.  J.  545  =  80  M  28. 

7S0.  S.  44--''^.  2'iA—Ex(Cution  of  decree— 
Agrceineni  prev  oua  to  decree. 

■j'he  execuiiou  court  cannot  go  behind 
a  decree  aud  is  not  competent  to  enquire 
into  an  agrbom.nt  set  up  by  one  of  tho 
parties  to  the  deciee,  inconsistent  with  its 
terms,    alleged    to    have    been   entered '  into 


Sup:  Govt,  acts  (V  of  1908)    {Contl.) 

previous  to  tho  decree  and  as  binding  on 
the  parties.  22  Bom..  4(j^  dissented  from.  29 
Cal,  810  and  fi  C  W.  N.,  7'JG  followed.  JfAS- 
SAN  ALT  V.  GAUZI  ALT  MIR.     31  C.  179- 

791*  S.  ^T.— 244— Jurisdiction — Mortgage. 
Suit  on — Mortgaged  property  situate  outside 
jurisdiction  of  Court — Decree  passed  without 
objection. 

When  a  decree  was  passed  without  objec- 
tion as  to  j  irisdiclion  upon  a  mortgage  by  a 
Court  cortipotent  to  entertain  the  suit  but  for 
the  fact  that  the  mortgaged  property  was 
situate  outside  the  territorial  jurisdiction  of 
the  Court. 

Held,  that  no  objection  could  be  enter- 
tained against  the  execution  of  tho  decree 
on  tho  ground  of  want  of  jurisdiction  in  the 
Court  to  pass  the  decree  and  to  order  its 
execution,  the  decree  could  not  be  regarded 
as  a  mere  nullity.  GOMATHAM  ALAMELU 
V.  KOMANDUR  KRISHNAMACHARLU.  .27 
M.  118. 

792.  S.  ^7'—^^^— Question  relating  to  exe- 
cution. 

A  contract  made  between  the  parties  to 
a  suit  in  derogation  of  a  decree  which  may 
be  passed  in  future  cannot  form  the  subject 
of  an  enquiry  under  section  244,  C.  P,  C, 
in  a  proceeding  for  the  execution  of  the 
decree. 

The  Court  executing  a  decree  cannot  go 
behind  it.  22  Bom.,  463,  distinguished. 
BENODE  LAL  PAKRASHI  v.  BRAJENDR\ 

KUMAR   SAHA.  6   W-  N-  C-  838  =  29  C. 

8!0. 

793-  S.  47—^44 — Execution  Court  cannot 
go  behind  the  decree. 

The  court  executing  a  decree  cannot  go 
behind  it  or  question  its  validity.  22  B  475, 
23  C.  689  and  17  B.  23  relied  upon.  CFCJTI 
NARAIN  SINGH  v.  MUSSTT.  RAMESH- 
WAR  KOER.     6  C-  'W-  N-  796- 

7B4-  S  47-  — 6'.  344— Question  relating  to 
the  execution^  &c. — Contest  between  the  holder 
of  a  decree  for  an  'undivided  share  of  joint 
property  and  an  auction  purchaser  pendente 
lite. 

A  obtained  a  decree  for  possession  of  a 
share  in  a  certain  joint  and  undivided  pro- 
I  pertv,  and  this  decree  was  executed  so  far  as 
;  might  b^y  delivery  of  formal  possession. 
i  While  the  suit  in  which  this  decree  was 
piissed  was  ponding,  B  obtained  a  simple 
I  money  decree  against  another  oo-sbarer  in  tlie 
;  zamindari  and  in  execution  thereof  bror.giit 
.  the  prcpertv  to  sale  and  it  was  purchased  by 
;  C.  C  got  possession.  A  applied  lor  pirtitioa 
!  of  ber  share,  but  was  resisted  by  C,  and  ac- 
j  cordiiiglv  instituted  a   suit  agaiu'^t  C  praying 

for  a  dechiration  of  her  title  as  against  him. 
I  H<ld,    that  such  a    suit  was  not   obnoxi- 

ous to  the  prohibition  contained  in  S  ?.\i. 
of  tlie  Code  of  Civil  Procedure.  |2G  A.  447 
dist ,  23  A.  722  and  L.  R.  G  Ch.  D.  IGO  ro'd.) 
WILAYATI  BEGl^M  v.  NAKD  KISHORE. 
A   W.  N  (J908s  93, 

795-  S.  57  <S)—S.  244,  cl.  (c),  Meaning  of 
— "  litpresentatives,"    Meaning    of — Execitlion 
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of  decree— Tran^fcrca  of  judgmcnt'debtor^s 
objection. 

A  obtained  a  dccroo  for  sale  on  a  mort- 
gago  of  certain  villages  against  B's  father 
which  was  made  absolute  in  1897.  On  his 
application  for  execution  of  his  decree,  a 
com  promise  to  which  the  mother  of  B  as  his 
guardian  was  a  party,  was  entered  into,  in 
I'JOl,  and  A  consequently  got  possession  of 
the  mortgaged  property.  B  claiming  the 
property  under  an  alleged  deed  of  gift  from 
his  faiher  and  as  n,n  assignee  of  subsequent 
mortgage  filed  ohjoction  on  the  ground  that 
ho  (minor)  was  not  bound  by  the  compro- 
mise of  1904.  His  application  was  dismiss- 
ed and  he  therefore  appealed  to  the  _Court 
of  the'Judieial  Commissioner. 

Held  i^pcr  Scott  J.  C),  that  the  appellant 
was  not  a  representative  of  the  judgment- 
debtor  under  section  244,  Civil  Procedure 
Code,  and  that  the  order  dismissing  his 
o'  jccMons  was  not  one  under  that  section, 
au^.  that  therefore  no  appeal  lay. 

Held,  (per  Ryves,  O.  A.  J.  C),  that  in 
sec.  244,  the  word  ''representative"  means 
the  legal  ropresentative  and  does  not  include 
a  transferee  and  in  clause  (c)  of  the  section 
the  words  '"or  their  representatives"  do  not 
mean  "  and  their  representative^  "  Sadasiva 
Pillai  V.  Eamalinga  Pillai,  15  B.  L.  R.,  383 
(P.  C);  Ishan,  Chunder  Sirkar  v.  Beni  Ma- 
dhuh  Sirkar,  24  C.  62  ;  Gulzari  Lai  v.  Madho 
Bam,  All.  W.  N.,  (1904),  61  ;  Morgan  v.  Tho- 
mas  9  Q.  B.  D.,  043  ;  Prosunno  Kumar  Sanyal 
V.  Kali  Das  Sanyal,  L.  R.  19  I.  A.,  166  ;  and 
Mangan  Lai  Mulji  v.  Doshi  Mulji  Bhaichand, 
25  Bom.,  631  referred  to.  LALJI  v.  MUN- 
NU  LAL.     8  0.  C-,  870. 

798-  S.  47  — 244— Relating  to  execution, 
discharge  or  tatisf  c  ion — Damages  from  acts 
done  in   execuLion — Suit  for. 

The  Court  executing  a  decree  can  un- 
der S.  244  restore  possession  of  the  pro- 
perty to  the  rightful  owner,  deprived  of 
it  in  the  execution  proceedings,  but  if  he 
has  suffered  any  damages  from  acts  done 
in  the  execution  either  by  the  decree  hol- 
der or  at  his  instigation,  a  separate  suit 
for  the  recovery  of  such  damages  lies  against 
the  decree  holders  11  W.  R.  516,  12,  W.  R. 
85   and    12,  Ben.    L.  R.    201    followed 

The  question  of  the  assessment  of  the 
damages  arising  from  execution  is  outside 
the   decree.    7   W.   R.    45   referred    to. 

A  Small  Cause  Court  Judge  is  not  bound 
to  set  out  the  reasons  of  his  finding  fully 
26.  B.  334,  18,  \.  533  distinguished.  DE- 
NOONATH  BANIKYA  v.  Ra^I  KUMAR 
CH  xKRABATI.     6  C-  L-  J-    527. 

797-     S-    47- — -^J — Execution    of    decrp^ —  ' 
Questio7i  relating   to   execution — Attachment   of 
articles  not  covered  by  attachment  order.  j 

Where  the  judgment-debtor    alleged  that  i 
the  decree-holder  had,   under    the  color  of  an  ' 
attachment    order    passed    by    Court,    appro- 
priated certain    articles    not   covered    by    the 
order,  and  asked  that    the    value  of  such  arti-  { 
cles   be   credited   in   payment  of   the  decree,  ' 
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and  tho  Court   ordered    tho   judgment-debtor 
to  filo  a  separate  suit  to  obtain  redress — 

Held,    that    the    order    was    wrong.     Tho 
Court  should  have  inquired    into    the    matter 
under    section   244    of    the 
Code.     KRIRHNAMURTHI 
RAYANaSAWMY     AIYAR. 

295- 

798.  S.  47  and  714— Ss.  224  and  623— 
Power  to  re-open  execution  ^proceedings — Peti- 
tion to  re-o})en  proceedings  not  barred. 

Held,  that  the  execution  Court  acted  in 
accordance  with  tho  provisions  of  section  244, 
Civil  Procedure  Code,  in  allowing  execution 
proceedings  to  be  re-opened  after  an  order 
had  been  made  to  tho  effect  that  the  case 
was  disposed  of  upon  the  decree-holder  and 
the  judgment  debtor  representing  to  the 
Court  that  the  decree  had  been  satisfied,  the 
ground  upon  which  the  proceedings  were 
allowed  to  be  re-opened  being  that  in  inti- 
mating to  the  Court  that  the  decree  had 
been  satisfied  the  decree-holder  had  acted 
under  a  mistake  of  calculation  in  fixing  the 
amount*  that  was  due.  10  Cal..  538,  distin- 
guished. 

Held,''&\so,  that  the  lower  appellate  Court 
had  rightly  held  that  even  if  the  proceedings 
could  not  be  re-opened  by  an  order  under 
section  244,  and  the  proper  procedure  wag 
by  way  of  an  application  under  section  623 
as  the  first  court  had  granted  the  application 
of  the  decree-holder,  and  as  it  was  not  shown 
that  the  irregularity  in  the  procedure  of  the 
first  court  in  granting  it  under  section  244 
instead  of  section  623,  had  either  affected  the 
merits  of  the  case  or  the  jurisdiction  of  the 
Court,  the  order  of  the  first  Court  could  nob 
be  interfered  with  in  appeal,  having  regard 
to  the  provisions  of  section  578  of  the  Code 
of  Civil  Procedure.  NILRATA.N  KHASNO- 
BIH  V.  RAM  RATAN  CHATTERJEE.  V. 
W-  N.>  C.  190L  p.  627- 

799-  S-  47  o.nd  2.—S.  244  and  2~-Decree— 
Order — Fraud  of  decree  holder — Confinnation, 
of  sale. 

In  an  appeal  from  an  order  passed  under 
Section  244  of  the  Code  of  Civil  Procedure, 
it  is  not  necessary  for  appellant  to  file,  with 
the  memorandum  of  appeal,  a  copy  of  any 
formal  decree,  if  there  be  such  a  decree 
drawn  up  by  th '  Lower  Court,  as  the  order 
is  itself  a  decree  within  the  meaning  of  the 
term  as  defined  in  section  2  of  the  Code.  It 
is  quite  enough  if  the  memorandum  of  appeal 
be  acconapavued  by  a  copy  of  the  order. 

A  juigment  debtor  is  entitled  to  have  an 
px'^.oution  sile  set  aside  under  section  244  of 
Ci/il  Procedure  Code,  if  ho  cab  prove  fraud 
on  the  part  of  the  decree-holder. 

When  a  cise  is  ponding  under  Section 
244,  Civil  ProGodure  Code,  for  the  purpose  of 
setting  aside  an  execution  sale  and  such  sale 
is  oonfirmed  daring  its  pendency,  such  con- 
firmation cannot  avail  the  auction -purchaser. 
The  application  under  Section  244  must  be 
maintained.—!.  L.  B.,  \0  Cal.,  683  (1882);  2 
C.  W.  N.,  091  (1898) :  4  C.  W.  N.,  541  (1899) ; 
referred  to  3  C.    W.  N.,  403  (1899),    referred  to 
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3  G.  W.  N.,  399  (1899),  followed  ;  I.  L.  li.,  17 
CaZ.,  769  (1890),  overruled.  KIllRODE  SUN- 
DAllI  DEBI  V.  JNANENDilA  :SATH  PAL 
CHAUDHBI.     6  C-  "W.  N-  283. 

800  S.  47 — S.  24d-—l'arty  to  a  suit— Da- 
foidcuU  against  whom,  no  decree  is  ^jasiicti— 
Question  relating  to  execution. 

Section  244  Civil  Procedure  Codepre-sar- 
poses  a  decree  enforceable  by  the  decree- 
holder  against  the  person  between  wh^m 
and  the  decree-holder  the  question  relat  ng 
to  execution  arises,  and  has  no  applica-.icn 
to  questions  arising  between  the  do  e- 
holder  and  parties  to  the  suit  agaiast 
whom  there  is  no  decree  to  be  executed.^ 

11  B.  L.  B.  P.  C.  149  foUoioed:  15  Mad. 
226-  2-6,  Mad.  361,  8  Mad.  473;  22  Mad.  131; 
21  Mad.  45,  17  Bom.  49,  10  W.  R.  C.  R,  191;  12 
Cat.  458;  8.  All.  146,  W.  N.  All.  1889  jp.  184  ; 
W,  N.  All.  1893  p.  67;  11  All.  14.:  18  All.  52 
referred  to.  KALKA  PRASAD  v.  BASANT 
BAM,  W.  N.  A.,  1901,  P-  97. 

800-  (a)  S.  47  {3)  and  88—244  (c)  305— 
Question  relating  to  the  execution  of  decree — 
Order  absolute— Transfer  of  Property  Act  (i  V 
of  1882),  s.  89 — Application  by  judgm&nt- deb- 
tor to  raise  decretal  amount  by  sale  or  mort- 
gage—305—Sufficient  cause— Appeal— Trans- 
fer of  Property  Act  (IV  of  1882),— Sale^of  pro- 
perty when  decree  passed  under — Civil  Pro- 
cedure Code  {Act  XIV  of  1882),  Chapter  XIX 
part  G,  {a)  and  (c). 

An  order  postponing  or  refusing  to  post- 
pone the  sale  under  section  305  C.  P.  C.  (s. 
88)  is  one  determining  a  question  relating 
to  the  execution,  discharge  or  satisfaction, 
or  to  the  stay  of  the  execution  of  the  de- 
cree and  is  therefore  appealable  under  clause 
(c),  s.    241  (s.  47  (3.) 

Held,  that  the  rules  contained  in  part 
G.  (a)  and  (c),  Chapter  XIX  of  the  Civil  Pro- 
cedure Code,  ^1882,  in  force  at  the  time  the 
Transfer  of  Property  Act  came  into  force, 
are  generally  applicable  to  the  sales  of 
mortgaged  property,  where  the  decrees  are 
passed  under  the  Transfer  of;; Property  Act. 

Held,  further,  that  section  305,  Code 
of  Civil  Procedure  is  not  inconsistent  with 
section   89,  Transfer  of  Property  Act. 

Held,  also,  that  section  305  of  the 
Code  is  applicable,  where  the  decree  is  one 
for  the  sale  of  mortgaged  property  passed 
under  the  Transfer  of  Property  Act. 

The  judgment-debtor  must  satisfy  the 
Court  that  there  is  sufficient  cause  for 
believing  that  the  amount  of  the  decree 
can  bo  raised  by  a  mortgage  or  lease  or  by 
private  sale  of  the  property  before*  the 
Court  grants  a  certificate  under  s.  305  C. 
P.  C.  GHANDRIKA  BAKHSH  v.  BRIJ  BI- 
HARI  LAL,:3^0-  C-  4a. 

800  (b)  S.  47 — 244 — Question  relating  to 
execution — Execution  of  decree — Execution 
of  decree  against  minor  lohen  no  guardian 
ad  litem  appointed  in  the  suit — Objection  by 
minor  to  validity  of  decree  in  execution  pro- 
ceedings— Civil  Procedure  Code  Act  (Act 
XIV  of  1882),  s.  244. 

A  decree  was    passed    against  a  minor 
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under  the  guardianship  of  one  E.  Ir  exe- 
cution of  the  decree,  the  minor  objecLed 
that    no   guardian  ad  litem  had  been  appuint- 

I  ed  and    therefore   the  decree  was  not  binding 

j  on  him. 

Held,    that    the     validity   of   the    decree 

i  on',  the  ground  that  no  guardian  ad  litetii, 
had  been  appointed  could  not  be  chalitiUged 
in  execution  department.  QA]\L\R  JAHAN 
BEGAMv.^BADI  BEGAM;  7  Q.  C-,  ly9- 

800  (C)  S-  ^T.— 244— Execution  of  Decree 
— Separate  uit  for  value  of  crops  cut  while 
under  attachment — Jurisdiction. 

A  obtained  two  decrees  for  arrears  of 
rent  against  B  and  attached  his  crops  ia 
execution. 

B  sued  A  for  the  value  of  the  crops 
alleging  that,  during  that  attachment,  A 
forcibly  cut  and  carried  away  and  appro- 
priated the  crops  himself.  A  pleaded  Lhat 
a  separate  suit  was  barred  under  section 
244   of    the    Code    of    Civil    Procedure. 

Held,  that  the  question  between  the 
parties  can  properly  be  said  to  relate  to 
the  execution  of  decree  within  the  mean- 
ing of  section  244  of  the  Code  of  Civil 
Procedure  ;  and  that  a  separate  suit  would 
not   lie. 

Held,  further,  that,  if  a  Court  had  ju- 
risdiction to  decide  the  original  suit  and 
to  execute  the  decree,  it  could  not  be  de- 
prived of  its  jurisdiction  by  the  mere  fact 
that  under  section  244  of  the  Code,  in  de- 
ciding a  question  between  the  parties,  it 
would  have  to  award  to  one  party  or  an- 
other something  beyond  the  limits  of  its 
ordinary  pecuniary  jurisdiction.— INDVR- 
DAWAN    SINGH    v.    KAMAKHYA    SINGH, 

2  0-  C»   315- 

801  S.  ^7— 244— Execution    &c. 

Where  the  real  dispute  is  as  to  the 
right  way  of  executing  a  decree  it  should 
be  formally  dealt  with  under  this  section 
and  not  brought  indirectly  and  incidental- 
ly before  a  Judge  on  a  motion  for  contempt. 
JAMSETJI  NASARWANJI  v.  SORABJI 
RUSTAMJI.    9.  B    L.  R.  136. 

802  S-  4!7—344-Executio7i  of  decree— Court 
cannot  go  behind  decree — Decree  for  sale — Or- 
der absolute  for  sale.  Necessity  of — Transfer 
of  Property   Act   (IV  of  1882),  Section  89. 

In  a  suit  on  a  usufructuary  mortgage 
a  decree  was  passed  in  the  terms  of  a, 
compromise,  under  which  the  defendants 
were  to  pay  to  the  plaintiff  a  certain  sum 
within  one  year  from  its  date,  and  in 
default  plaintifis  were  to  recover  the 
amount  by  sale  of. the  mortgaged  and  other 
property.  The  plaintifE  applied  that  the 
property  referred  to  in  the  decree  might 
be  sold.  The  Munsiff  ordered  the  sale  to 
take  place,  but  the  District  Judge  on  ap- 
peal decided  that  it  was  necessary  to  take 
an  account  to  ascertain  whether  the  dec- 
ree had  not  been  satisfied  by  the  plaintiff 
enjoying  possession  of  the  property  since 
tke   date  of    the  decree,   but    he   dismissed 
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tho  application  ou  ilio  ground  that  tho 
properly  could  not  bo  sold  without  an  or- 
dor    absokUo    for  sale. 

Jlild,  tliat  the  decision  of  tho  District 
Judge  was  wrong,  the  application  made 
by  Llie  plaiiitilT  was  an  application  for  an 
order  absolute  for  sale,  and  tho  District 
Judge  was  in  error  in  holding  that  an 
accuunt  ol  tho  profits  of  the  property  should 
be  taken  for  the  purpose  of  being  set  off 
against  the  amount  decreed  as  the  Court 
could  uob  go  behind  the  decree.  Al'PA 
]{AO  V.  IvKISHNA  AYYANGAU.  25  M- 
637- 

803  S.  47  (3),  O  XLI  B,  5,  and  S.  141— 
S.  ^li    (c),    6I.J  and    047. 

On  appeal  against  an  order  disallowing 
objections  preferred  by  the  judgment-deb- 
tor to  the  execution  of  a  decree,  the  Ap- 
pellate Court  can  direct  execution  to  be 
stayed.  PASUPATI  NATH  BOSE  v.  NAN- 
DA    LAL    BOSE.     28  C-  734- 

804  S  47—^44 — Proceedings  on  an  ai^pli- 
cation  under  S.  89  T.  P.  A.  are  proceedings 
in  execution  of  decree.  4.  O.  C.  123.  See 
Act  IV  of  L882    Cal.    684. 

805-  S.  47- — Power  to  enlarge  period  for 
redemption  after  its  expiry — Appeal  against 
order  refusing  enlargement — 3  B.  L.  11.  554 
See  T.    P.    A.   IV  of   1882  S.  92,    93  col:  696 

806-  S.  47— S.  244— Order  absolute  for 
sale,  pending  of  appeal,  no  ground  for  re- 
fusal of — Extention  of  time  by  Court.  10  C. 
\V.  N.  910— See,T.  P.  A.»IV  of  1882  S.  89  Col: 
684.. 

807.  S.  47  r3;-S.  244  (c)— Decree  of 
a.ppellate  Court  directing  accounts  to  be 
taken  order  declaring  the  amount  due.  Ap- 
peal: 26  M.  237— Sre  T.  P.  A.  IV  of  I8i>-' 
S.    88  Col:   670,  671. 

808.  S.  ^1.-244—28.  C.  81— See  S.  2 
supra. 

809-     S.     ^T,— 244— Order   determining   re 
preseiUative  of  a  party — Appeal. 

An  appeal  lies  against  an  order  deter- 
mining whether  a  patty  ajDplyiug  for  exe- 
cution is,  or  is  not,  the  representative  of 
the  decree-holder  under  the  last  clause  of 
section  244  of  the  Civil  Procedure  Code 
KRISHNAMA  CHARIAR  v.  APPASAMl 
MQDALIAR.     25    M-    645- 

810.     S.    ^"7.-244-8  C.    W.    N.   576  See  S. 

39  No.    667  supra. 

811-  S.  47-— 'S.  24:4L~Mesne  profits  Assess- 
mcnt  of — Appeal. 

When  upon  an  application  made  by  the 
decree-holders  for  ascertainment  and  re- 
covery of  mesne  profits  due  to  them,  the 
Court,  without  going  into  the  facts  upon 
which  any  principle  could  be  applied,  de- 
clared a  certain  principle  was  applicable  to 
the  case,  and  passed  an  '  order  for  prosecu- 
tion of  evidence  accordingly': 

Held,  that  the  order  fell  under  Section 
244,  Civil  Procedure  Code,  and  was  appeal- 
able. 

Held,  also,  that  there  is  no  general  prin- 
ciple   which   could   be    made    applicable    to 
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every  case  of  the  kind,  what  the  Court  ought 
to  luive  done  was  to  as.;ertaiu  precisely 
what  tho  facts  were,  and  wliit  the  nature 
of  tho  possession  of  tho  plain  tilts  was  be- 
fore tho  ouster,  and  then  to  have  delerminod 
tho  principle  upon  winch  iho  mesne  profits 
Hhould  be  ascertained. — 3  C.  \V.  iV.,  748  •  9  W 
R.,  473  ;  23  W.  R.,  37  ;  16  W.  R,  2J  ;  17  V.  22.', 
156  refi'.rred  to  SUllJA  PEilSHM)  NARAIN 
Sir^OlI  v,  L.  D.  REID.  6C.  W.N.  409=. 
29  0.  G22.     Sec  aho  5  0.  W.  o'L 

812  S.  Atl-244—Appeal-J iiri  'Aiction--Exe- 
cution,  Oudh  Civil  Courts  Act  (XIII  of  1879)  S. 
18. 

A  obtained  a  decree  agai.ist  B  for  an 
amount  exceeding  Rs.  6,000  from  the  Court 
of  the  Subordinate  Judge.  Af^er  the  decision 
of  an  appeal  to  the  Judicial  Commissioner 
A  applied  to  the  Sub  Judgj  for  exi,cat;on  of 
the  "decree.  The  Sub-Judge  dismissed  the 
application.  A  appealed  to  tl)e  District  Judge, 
who  allowed  it.     On  second  appeal  by  B, 

Held,  that  under  S.  18  Oudh  Civil  Courts 
Act,  (XIII  of  1879),  the  appeal  lay  to  the  Judi- 
cial Commissioner  from  an  order  in  a  suit 
or  in  a  proceeding  arismg  out  of  a  suit, 
valued  at  more  than  Rs  5. COO  and  that  the 
District  Judge  had  no  jurisdiction  to  enter- 
tain or  hear  A's  appeal.  FATIMA  BIBI  v. 
RaMZAN  khan.     4  O.  C  ,  255- 

813.  S.  47 — 244 — Order  setting  aside  a  sale. 
Two  joint  decree-holders  purchased  joint- 
ly with  the  permission  of  the  Court  property 
of  the  jadgment-debtor  auctioned  publicly. 
A  receipt  for  tho  amount  of  tbe  purchase- 
money  was  given  by  one  of  the  decree-holderg. 
The  Subordinate  Judge  set  aside-  the  sale  oa 
the  ground  that  only  one  of  the  decree- 
holders,  auction-purchasers,  hid  put  in  the 
receipt  under  the  second  clause  of  Section 
294  and  directed  a  re-sale,  notwithstanding 
that  the  oiher  decree-holder  admitted  that 
the  receipt  had  been  pre^-^e  tid  on  his  behalf 
also. 

Held,  that  the  order  passed  by  the  Sub- 
ordinate Judge  was  a  decree  under  Section 
244  of  the  Code  of  Civil  Procedure  within  tha 
meaning  of  that  word  as  defined  in  Section  2 
of  that  Code  and  was  appealable  to  the 
District  Judge.  MAKKA  v.  SRI  RAM.  W. 
N  ,  A.  J90L  P-  169  =  24  A.  108 

814-  S.  47—0.  XXI  B.  16— S.  244,  232 
— Appeal — Application  by  assignee  to  execute 
— Rejection — No  separati  suit — The  transferee 
of  a  decree  is  a  repress ntattv  '>  of  the  decree 
holder  under  S.  2i4  as  regards  the  decree. 
An  appeal  lies  under  S.  214  against  an 
order  refusing  an  application  for  execu- 
tion by  an  assignee  o'  the  t'e^ree-holder 
under  S.  232;  and  no  s  lit  lies  for  a  dec- 
laration that  he  is  the  assignee.  16  A.  483 
referred  to.  BUDHAN  SINGH  v.  SALIG 
RAM.    1   AL-J.,   61. 

815.     S.  47,  73,  O.  XXI.   R.  16,  ll-S.  244, 

232,  295  and  13 — Adjournment  of  application 
after  Njtiie — Right  to  app  y  iJ  barred — 25  A 
443 — See  S.  11  No.  15-J  sipra.  See  also  1, 
C.  L.  J.   315   under  0.   XXI.   R.   16— (295), 
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816.  S.  47,  and  152—244  and  206~Dec- 
ree  in  variance  'with  judgniant — Appp.al 
aaainst  order  amending  the  decree  A.  W.  N. 
loot  P.  2G8-^0Q  Act  IV  of  1S82.  S.  'JO. 
Col.    689. 

817.  8.  ^'7— 24 i— Order  for  stay  of  sak 
of  jiroperty  in  exxiition  of  a  mortcjacje  decree 
is   appealable— 31  f.  373— ^OQ  S.  2,  47  supra. 

81S-  S-  ^1—244— R-versal  of  decree— Uq- 
stitiUion — Interest,  claim  for,  on  the  amount 
to  be  recovered — Notice  not  specifying  claim — 
Ex  parte  order — Appeal — Ros  j  idicii|ta. 

A  decree  which  had  been  oui-aiued  against 
the  appellant  by  the  respondents  W-V-^  re- 
versed and  the  app;llant  applied  to  the 
Subordinate  Court  for  ■  resLitution  of  the 
amount  which  had  been  coiiected  from 
him  under  the  decree  .so  reversod,  claim- 
ing a'i  the  same  time  interest  thereon  at 
12  per  cent,  per  annum.  Re-^pondents  not 
having  appeared  on  the  day  tix-^d,  an  ex- 
Ijarte  order  granting  the  interest  at  the  rate 
claimed  was  passed  in  favour  of  the  ap- 
polla,nt,  and  execution  was  ordered  by-  arrest 
of  the  judgment-debtor  but  process  fee  not 
having  been  paid  no  further  action  was 
taken.  The  appellant  moved  the  Court 
again  in  the  same  matter,  and  the  respond- 
ents appeared  and  objected  to  the  grant 
of  interest  at  12  per  cent.  The  Subordinate 
Judge  decided  the  matter  in  favour  of 
the  appellant,  but  oii  appeal  -the'  District 
Judge  reduced  the  interest  to  6  per  cent. 
On  further  appeal  to  the  High  Court  it 
was  contended  that  the  question  of  inter- 
est having  been  decided  by  the  Subordinate 
Judge  on  the  first  application  of  the  ap- 
pellant the  matter  was  res-judicata  and 
the  order  of  the  District  Judge  was  wrong. 
It  was  also  contended  that  no  appeal  lay 
to    the  District   Judge. 

Held,  that  as  the  order  of  the  Subordi- 
nate Judge  decided  the  only  question  of 
dispute  between  parties  it  was  appoalable. 
The  original  ord^r  did  not  operate  as  res- 
judicata  50  as  to  debar  the  opposite  party 
from  subsequently  applying  for  the  reduc- 
tion in  the  rate  of  interest,  for  the  notice  of 
the  first  application  to  the  respondents  did 
not  show  that  interest  v/as  claimed  by  the 
appellant.  NAR\YANA  PATTER  i;,  GOPA- 
LAiCRISHNA  PATTER.     15  M.  L.  J.  247. 

819-  S-  47,  115— S.  244,  622— Execution 
of  decree — Satisfaction  of  drcrec.  Order  pas- 
sed after — Appeal — Revision  by  High  Court  on 
its  oion  motion — Powers  of  High  Court  to 
reoise  when  other  remedy  is  open  to  peti- 
tioner. 

The  decree-holder  had  got  a  decree  grant- 
ing him  an  order  permxnently  restraining 
the  judgmen '-debtor  from  making  certain 
construciious  upon  a  parccd  of  land,  and 
from  obstructing  the  docree-holdor  in  cer- 
tain works  that  he  was  erecting  upon  the 
land.  The  decree-holder  had  executed  his 
decree  and  recovered  costs  After  he  had 
done  this,  the  judgment-debtor,  being  of 
opinion  that  the  decree-holder  was  miking 
constructions    over   a  larger    area   of    land 
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than  that  which  was  set  out  in  the  dec- 
ree, came  to  the  execution  Court  and  asic- 
ed  thii.fc  Court  to  order  demolition  of  tho 
buildings  erected  beyond  the  lands  speci- 
fied in  the  decree,  and  give  back  poisas-iiou. 
The   relief   prayed   for   was   granted. 

Held,  that  no  appeal  lay  against  the 
order.  That  it  was  pissed  without  juris- 
diction and  did  not  fall  under  section  244 
of    the    Civil    Procedure    Code. 

The  High  Court  took  up  the  case  ia 
revision,  and  sot  the  order  aside  as  ille- 
gal. 

The  High  Court  is  competent  of  its  own 
motion  to  call  for  the  record  of  a  civil 
case,  and  pass  such  orders  as  it  thinks  fiG. 
It  is  not  debarred  from  doing  so  on  the 
ground  that  another  romody  is  open  to  tbo 
party  concerned.  7  C.  L.  R.,  191;  21  AIL, 
133;  15  AU.,  405,  referred  to.  DEI3I  DAS 
V.  EJAZ  HQSAIN.  A-  W-  N-  i;^05-  p. 
191  =  2   A.  L.  J.    749-23.  A-  72 

82()  S  4:'7—24i-'E:ccu'ie  of  d-lay—Di.s- 
cretiun  of  Court — Interference  in  appeal. 

An  order  was  passed  by  a  Subordinate 
Judge  in  execution  proceedings  in  1899.  In- 
stead of  appealing  from  that  order,  the  party 
aggrieved  tiled  a  suit  within  one  year  of  this 
order,  in  which  it  was  decided,  in  1003  (Sep- 
tember) by  the  District  Judge  in  first  appeal, 
that  the  suit  was  barred  by  s.  244  of  the 
Civil  Procedure  Code.  It  was  not  till  Janu- 
ary, 1904  that  an  appeal  from  the  order  of 
1899  was  preferred.  The  District  Judge  dis- 
missed the  appeal  as  time  barred. 

Held,  that,  having  regard  to  the  delay, 
which  occurred  in  presentiug  this  appeal 
between  September,  1903,  and  January 
190+,  it  was  not  open  to  the  appellant  to 
contend  that  the  District  Court  exercised 
its  discretion  in  a  capricious  or  arbitrary 
manner.  (17  B.  49,  23  B.  513,  6  B.  304  and 
7  Bom.  L.  R.  965  referred  to).  BHIMRAO 
RAMRAO  V.  AYYAPPA  YELLAPPA,  8  B-  L. 

R-  858-31  B    83 

821  S.  47—^'.  244— Appeal— T.  P.  A.,  S 
73  and  97 — Mortgagee  holding  2  mortgages  on, 
same  property  Sale  in  execution  of  decree 
on  first  mortgage — Right  to  siurplus  sale  pro- 
ceeds. 

A  held  a  first  mortgage  of  joint  pro- 
perty from  B.  and  C.  also  a  second  mort- 
gage of  B's  share  only,  The  rights  of  the 
mortgagors  passed  to  third  parties  in  exe- 
cution of  money  decrees.  A  sued  on  his 
first  mortgage  and  brought  the  mortgag.;d 
property  to  sale  and  the  proceeds  of  sale 
satisfied  A's  first  mortgage  and  left  a  sur- 
plus. 

Held  "that  A  was  entitled  as  second 
mortgagee  to  a  lien  on  half  the  surplus 
sale   proceeds. 

IMd  also  that  inasmuch  as  A's  decree 
had  been  satisfied,  a  dispute  as  tj  wao 
was  entitled  to  the  surplus  sale  proceeds 
did  not  fall  within  S.  244,  and  further 
that  the  executing  Court  ouguc  to  have 
left  the  rival  claimants  to  settle  tiieir  re-^p  jc- 
'  tive  rights  by  a  civil  suife.     18  B.  Gdl  roicired 
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to— BAKHTAWAR    LAL     v.     BAUU    MAL. 
4  A-  L.  J  492    A.  W-  N-  1907  P-  2D1. 

822  S.  47-—'"^'-  211--0rder  i)ar^iiant  to  an 
appellate  decree  is  appealable. 

An  order  made  by  a  subordinate  Judge 
pursuant  to  an  appellate  decree  is  an  or- 
der made  in  execution  and  is  appealable. 
(17  I\r.  843  followed).  PIlAYAGA  DUSS  JEW 
YARU,  IMAHANT  t;.  TIRUMALLIA  ANAN- 
DAM  PlLLAl  PUlllSA  SUIllANGA  GHA- 
RULU  YARU,    4  M-  L.  T-  92- 

823  S-  47 — s.  iiil — Order  refusing  to  gran 
a  sale  certificate — Decree-holder,  auction-pur- 
chaser— Party — Appeal. 

The  auction-purchaser  being  also  dec- 
ree-bolder is  a  party  to  the  suit  within  the 
meaning  of  S.[21:4  of  the  Civil  Procedure  Code 
(18  A    86     not   followed  27   C,  34   followed). 

No  appeal  lies  agninst  an  order  refus- 
ing to  grant  a  certificate  of  sale  to  the 
decree-holder,  auction-purchaser,  the  ques- 
tion determined  being  not  one  relating  to 
the  execution,  discharge  or  satisfaction  of 
the  decree  (1  C.  W.  N.  658  applied,)  JAGAR- 
NATH  IMARWARI  v.  KARTICK  NATII 
PANDEY,   7    C.  L.  J.  433 

824     S.    47—5.    244— Official  Assignee,  his 
claim  to  get  proceeds  of  sale  aisallowed — Appeal. 

Held,  that,  the  Official  Assignee  is  not 
the  representative  of  an  insolvent  judg- 
ment-debtor. No  appeal  would  lie  against 
the  disallowance  of  his  claim  to  have  the  pro- 
ceeds of  a  sale  in  execution  of  a  decree  agaiust 
an  insolvent  judgm(ent-debtor  paid  over  to 
him.  (7  A  752,  21  B  205,  22  C.  259 
to.)  GREY,  OFFICIAL  ASSIG- 
HAZARI    LAL,    A-  W.  If.  (1908) 

A  L-  J  553. 

S.  ^"7-244- Jurisdiction  of  ExeciUion 
Court  to  entertain  application  for  refund  after 
the  termination  of  execution  proceediiigs Re- 
view —  Appeal. 

Section  244  of  the  Code  of  Civil  Proce- 
dure applies  only  to  a  Court  executing  a 
decree,  at  the  time  when  an  application  con- 
nected with  execution  is  made,  and  does  not 
apply  to  a  Court  which  has  fully  executed  a 
decree  and  has  thereby  become  functus  officio ; 
and  where  an  application  for  execution  has 
been  struck  of!  the  proper  remedy  to  obtain 
a  refund  of  money  paid  is  by  application  for 
review  of  the  order  which  declared  the  decree 
satisfied  and  struck  off  the  execution  proceed- 
ings. 

Where  no  objection  to  the  procedure 
adopted  is  taken  lu  the  original  Court,  held, 
that  in  such  a  case  it  is  not  necessary  on 
appeal  to  set  aside.proceedings  of  the  Court 
beiow  as  the  forum,  both  for  the  application 
for  review  of  judgment  and  for  an  appeal,  if 
any,  from  the  order  passed  in  review,  would 
have  been  the  same  as  the  forum  selected  for 
the  application  for  refund  and  for  the  appeal 
from  the  order  dismissing  that  application. 
CHOUDARYGURMUKH  SINGH  ^;.  MUS- 
SAMMAT  MIRZA  NUR.  IQl  P  L  R  IQHI- 
P.  R.^63  of  1901.  ^^^~ 

826  S-  ^1—244— An  Aivard  lender  Land 
Acquisition  Act  is  a  decree  and  is  capable  of  exe- 
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cation   and   is  as  siich  appealable.    103  P.   L. 
li.    1906-53   P.   li.    lUOG. 

See   Land   Acquisition    Act     I    of     1894. 
S.    26,   30,   54. 

827  S-  47 — 244— Question  hetioecn  a  judg- 
ment-debtor and  assignee  of  a  decree — Appeal. 
Any  question  decided  between  a  judg- 
ment-debtor and  the  aasigueo  of  a  uecreo 
which  falls  under  this  section  is  cpeu  to 
appeal— 4  I.  A.  66,  3  C.  871,  11  B.  506,  26  C. 
2oU,  2?  C.  670,  16  A.  488,  11  U.  898,  27  A.  457 
referred  to.  CHHOGMAL  ylPANl  v.  CO- 
VIN U  PARSIIAD  10  C.  P.  U  R.  1902 
P.  69. 

823.  S.  47  0.  XXI  B.  95-244-3 lti-Seco7id 
appeal — Confirmation  of  the  sale  of  a  nwkurri 
hulding  without-  previouj  payinant  '>/.  land- 
lord's fees-Purchaset' s  application  to  be  put  in 
posscssioiy— Judgment  debtor's  right  to  uhject. 
7  C.  W.  N.  1903  P.  591— See  Bengal  Tenancy 
Act  VllI  of  IbbS.  S.  18. 

829  S.  47,  ^04,  115— S.  244,  588,  622— 
Order  absolute  for  foreclosure — Notice — Appeal 
— Second  appeal — Revision. 

When  an  order  absolute  for  sale  of 
mortgaged  property  has  been  made,  any 
question  that  arises  as  to  thi  t  oider  aLso- 
lute  for  sale,  is  nob  a  question  reiatm^^  to 
tJae  execution  of  the  decree,  with.n  the 
meaning  of  section  244  of  the  CiVxi  Proce- 
dure Code — >i5  Cat.,  133,  foUoioed, 

No  second  appeal  lies  ag  .inst  an  order 
passed  by  an  Appellate  Court  setting  aside 
such  an  order. 

Section  87  of  the  Transfer  of  Property 
Act  does  not  require  any  notice  to  be  ^ivea 
to  the  jadgment  debtor  before  au  order  ab- 
solute lb  made. 

The  High  Court  in  the  interests  of  jus- 
tice treated  the  second  appeal  hied  in  this 
case  as  a  revi  ion,  a.^d  reversed  the  order 
of  the  Lower  Appeiia^jO  eiourt,  aeoting  a^ide 
the  order  absolute  passed  by  the  Oourt 
executing  the  decree.  TaRA  PADl»  GidOSE 
V.  KAMINI  DASSI,  29  G-  6i4. 

830-  S-  47 — S.  244 — Appeal — Judgment- 
debtor's  objection  that  more  had  been  dtoivered 
to  the  auction-purchaser  tha7i  was  included 
in  his  sale  certificate  disalcoived — Appeal. 

A  property  was  put  up  for  s^le  in  exe- 
cution of  a  decree.  xAftiir  the  sale  the  auc- 
tion-purchaser obtained  possession  of  tha 
house.  The  judgment-debtor  objected  thafc. 
the  house  should  not  have  be^u  delivered, 
inasmuch  as  no  mention  was  made  of  it 
in  the  sale  certificate.  This  objecoion  was 
disallowed. 

Pleld,  that  the  order  disallowing  the 
judgment  debtor's  objection  did  nut  fall  with- 
in section  244  and  was  not  otherwise  appeal- 
able. I.  L.  R.  20  M.  437  and  13  C.  'dlQ 
referred  to.     RAM  ADHAl^  ?;.  NARaI.n  DAS. 

A.  W.  I..  1902  p.  157  =  24  A-  bid- 

83i.  S.  47 — 2^A.—No  appeal — :Sale  of  a 
mortgage-decree  in  execution  of  a  money-de- 
cree— Appeal  from  order  passed  against  judg- 
ment-debtor in  the  decree  sold  in  execution. 

The  holder  of  a  money-decree  in  exe- 
cution    of     it    attached  a    mortgage-decree 
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obtained  by  this  j'ldgmcnt-dobtor  against 
a  third  person,  and  cbtaLued  from  the  Court 
executing  his  decree  an  order  for  the  sale 
of  the  attached  •decree.  The  judgment-deb- 
tor in  tlie  attaclied  decree  objoctod  that 
the  decree  against  him  had  ah-cady  boon 
8f\tisfied.  His  objection  was  disallowed.  On 
appeal  filed  by  li.m  against  the  order  dis- 
allowing his   objection 

Held,  that  the  appeal  did  not  lie,  the 
appellant  was  not  a  \  xdgment-debtor,  nor 
a  representative  of  the  judgment-debtor 
in  the  money-decree,  in  execution  of  which 
the  mortgage-decree  was  attached.  ISHRI 
DAT   V.    MEWA   LAL,  A-  W-    Ij".    1903    P- 

208=26  A.  133 

832-  3  4/.— 0.  XLI.  B.  5-S.  3i4,  545 
'—Aijpeal  against  order  refusing  to  stay  exe- 
cution— Decree — Order — Discretion  of  Court. 

An  order  passed  by  an  appellate  Court 
un'ler  section  545  of  the  Civil  Procedure 
Code  refusing  to  stay  execution,  being  not 
a  decree  as  defined  in  section  2  and  buing 
not  an  order  mentioned  in  section  538,  is 
Dot  appealable.  12  Bom.,  279  not  follow- 
ed. 

Courts  of  appeal  should  not  lightly  in- 
terfere with  a  discretion  deliberately  exer- 
cised by  a  lower  Court.  26  AIL,  238  re- 
ferred to.  RAMCHANDUA  KASTQUCHAND 
V.  BALMUKUND  GHATURBHUJ,  6  B-  L- 
E  730-29  B   71. 

833-  S-  47,  O.  XXL  R.  58~S.  244,  278 
— Objection  to  attachment  by  judgment'debtor 
as  trustee. 

The  judgment-debtors'  application  for 
removal  of  attachment  stated  that,  although 
they  were  in  possession  of  the  property 
attached,  suoh  possession  was  not  on  their 
own  account,  but  on  account  of  two  idols 
mentioned    in    the   petition. 

Beld,  that  the  order  passed  upon  the 
application  was  not  appealable,  as  the  mat- 
ter did  not  fall  within  the  meaning  of 
Section  241  of  the  Civil  procedure  Code. — 
16  CaL,  1;  17  Cal,  711;  23  Bom.,  246:  2 
All,  752;  7  AIL,  36;  15  Gal,  437.  23  Bom, 
237,  referred  to.  BHAJAHARI  PAL  v.  RAM 
LAL    DAS.     6  W.    N.  C.  63- 

834.  S-  47.  O.  XXL  R.  66,  70—244,  287 
— Side  'proclamation.     Contents  of— Appeal. 

None  of  the  proceedings  of  a  Court 
under  section  287  of  the  Civil  Procedure 
Code  and  the  rules  framed  there-under  in 
relation  to  the  proclamation  of  sale  is  an 
"order"  within  section  244  and  as  such 
appoalablo  as  a  "decree."  23  Mad.,  568 
overraUd,  SO  Cal,  617  dissented  from.  SI- 
VAaAAlI  ACLIE  v.  SUBRA MANIA  AIYAR. 
MM.  L.  J.  57  =  23   !£.  259  (F   B) 

8cJD.  S.  47,  O.  XXL  R.  16 ~S.  244,  232. 
— Execution  of  decree — Stay  of  cx".cittion — 
Assigniuant   of  decree — Assignvient   dispnted. 

It  is  not  obligatory  on  the  Court  un- 
der the  last  clause  of  section  244  of  the 
Code  of  Civil  Procedure,  when  execution 
of  a  decree  is  applied  for  by  a  person  who 
alleges  himself  to  be  the  transferee  of  the 
decree   to    stay  execution   until  the  ^ueiilioa 
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of  his  right  has  been  determined  by  a 
sc^irato  suit.  It  may  either  stay  execution 
or'^dismiss  the  application.  VAKULAPjHA- 
RANA    V.  RANGAIAYAN    CHETTY.     28  M- 

357 

836  S.  47,  0,  XXL  R.  16-S.  244,  232- 
Order  refusing  to  recognise  transferee  of  a 
decree — Appeal. 

An  order  refusing  to  recognize  the 
transferee  of  a  decree  passed  under  sec- 
tion 232  of  the  Civil  Procedure  Code  may 
be  regarded  as  an  order  passsd  under  sec- 
tion 244  and  is  therefore  appealable.  SUB- 
BUTKAYAMMAL  v.   CHIDAMBARAM  ASA- 

Rl.  25  M.  883. 

837  S-  47,  50— Sections  234,  244— Execu- 
tion of  decree  against  legal  representative- 
Transfer  of  decree— Powers  of  Court  passing 
decree— Construction  of   Acts. 

When  a  decree  is  transferred  to  an- 
other Court  for  execution  and  subsequenb 
to  such  transfer  but  before  any  applica- 
tion for  execution  is  presented  to  that 
Court,  the  judgment-debtor  dies,  applicatioa 
under  section  234  of  the  Civil  Procedure 
Code  must  be  made  to  the  Court  which 
passed  the  decree  and  not  to  the  Court 
to  which  the  decree  has  been  transferred 
for  execution. 

Per  Arnold,  C.  J".— Section  234  contem- 
plates the  making  of  an  order — an  order 
in  general  terms — Let  the  decree  be  exe- 
cuted against  A.  B.  the  personal  represen- 
tative. 

The  canon  of  construction  is  that  a 
statute  ought  to  be  construed  so  that,  if 
it  oan  be  prevented  no  clause,  section  or 
word  shall  be  "superfluous,  void  or  insigni- 
ficant." 

Section  244  of  the  Civil  Procedure  Coda 
ought  not  to  be  so  construed  as  to  cut 
down  the  powers  given  to  the  Court  which 
has  passed  the  decree  under  section  234 
of    the    Civil  Procedure   Code. 

Per  Davies,  J. — There  is  a  direct  con- 
flict between  the  provision  in  the  first 
paragraph  of  section  234  and  that  in  clause 
(c)  of  section  244  read  with  the  last  para- 
graph. SWAMINVTHA  AYYAR  v.  VAID- 
Y  AN  AT  HA  SASTRl.     M.  L-  J-,  1905,  P-  llo- 

=23  M-  463  (F-  B)- 

833  3-  ^7—JO—S.  244,  234-^Dccree  against 
father  of  Mitakshra  family— Execution  against 
son — Separate   suit. 

When  there  is  a  decree  against  a  per- 
son belonging  to  a  family  governed  by 
Hindu  Law  of  the  Mitaicshra  bchool,  and 
that  decree  is  not  executed  against  him 
during  his  life- time,  it  can  not  be  execut- 
ed so  far  as  ancestral  property  is  concerned 
against  his  sou  either  under  section  234  or 
section  244  of  the  Civil  Procedure  Code. 
The  reason  being  that  the  son  acquires 
by  birth  a  joint  interest  with  the  father, 
and  upon  his  death  he  succeeds  to  the 
father's  interest,  not  as  heir  to  the  father, 
but   by   survivorship. 

The  question  of  the  obligation  of  the 
son   to  pay    his    father's     debt   must   neces- 
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sarily  bo  dctorminccl  in  a  separate  suit 
fi-amecl  for  tho  purpose.  JUGA  LAL  CHAU- 
DilURI  V.  AUDH  BEHAIII  PllOSAD 
SliNGEf. 

88i3  S.  47.  50, — S.  244,  234 — Improvements 
— 'VlUe  of  deceased  judgment- debtor  and  of 
h's   repnsentativcs, 

WViore  tiho  appellants  were  joined  as 
legal  reproseutatives  of  the  deceased  judg- 
mo^it  debtor  and  a  question  was  raised  in 
the  exocutiou  proceedings  wbetber  the  iin- 
prov.mienfcs  on  tho  land  which  were  at- 
tached iu  execution  wero  the  property  of 
tho  deceased  wbich  had  come  into  tho 
hands  of  his  representatives  as  such,  or 
■\\  bother  they  bolongod  to  the  appellants 
in    tl'.eir   own    right. 

Held,  that  svith  refereace  to  section 
1234  of  the  Civil  Procedure  Code  the  ques- 
tion ought  to  be  deciaed  under  Section  244 
(o)  of  the  Coda  and  no  separate  suit  would 
lie.  11  B.  L.  R.  149;  23  Mad.  196  referred  to. 
VENTGAPvYYAN  v.  KARIMPANAKALPAR- 
VATI.     28    M   501- 

849.  S.  i'7,  of.  145,  55,— S.  244,-  253,  336, 
3i9  —Appeal  from  order  directing  security 
giv87i  under  Section  336  to  he  realized  in 
execution  against  surety. 

Section  338  of  the  Civil  Procedure  Code 
extends  the  provisions  of  Section  253  of 
the  Civil  Procedure  Code  to  the  enforce- 
ment of    the    bond  against   the    surety. 

Orders  passed  against  a  surety  under 
Seccions  253  and  33G  are  open  to  appeal 
and  second  appeal  iu  the  same  lAauner  as 
orders    passed    under   Section    244. 

Hdd,  that  tbe  surety  under  Section  336 
was  discharged  inasmuch  as  the  judgment- 
debtor  had  applied  within  one  monr^h  to 
he  declared  an  insolvent.  RAJARAM  v. 
BAPU   CHSTriAR.     13  M.  L-  J.,  484. 

841.  8.  47—0.  XXI.  B.  18— S.  244,  246 
— Execution  of  decree — Appeal — Set-off — Dec- 
ree for  mmey — Dsoee  for  sale  of  property 
for   money   due. 

One  who  attaches  a  decree  is  a  repre- 
sentative of  the  decree-holder  for  the  pur- 
poses of  section  214  of  the  Code  of  Civil 
Procedure  and  an  appeal  lies  from  orders 
in  execution  proceedings,  disposing  of  ques- 
tions arising  between  him  and  the  judg- 
ment-debtor relating  to  the  execution  of 
the    decree.     16  Mad.,   20,  followed. 

A  decree  directing  the  plaintiff  to  re- 
cover the  decreed  amount  by  sale  of  pro- 
parties,  but  not  directing  payment  by  the 
defendant  is  essentially  a  decree  for  money. 
The  provisions  as  to  set  off,  in  section  246 
of  the  Code  of  Civil  Procedure,  will  apply 
to  such  decrees.  23  Mad  470  followed. — 
KRISHNAN  V.  VENKATAPATHl  CHETTI. 
29  BI-  8''8- 

842'  S^  47,  (^f-  145— S.  244,  253-Proceed' 
ings  against  surety — Separate  suit. 

When  a  person  has  stood  surety  upon 
an  application  under  S.  253  Civil  Procedure 
Code,  iie  may  be  proceeded  against  by  an 
application  in  the  executioa    depai'tmQiit, 
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To  a  suit  to  recover  properties  sold  by  a 
person,  a  widow,  who  had  obtained  a  main- 
tenance decree  charged  upon  the  properties 
and  who  sought  to  execute  the  decree,  wag 
made  a  party.  Pending  an  appeal  by  the 
plaintiff  an  application  for  stay  of  sale  at 
the  widow's  instance  was  put  in,  but  tho 
court  ordered  payment  of  the  amount  due  to 
her  on  her  giving  security  for  rotaru  of  tho 
money  if  the  appeal  wont  agiinst  her.  Tho 
appeal  ultimately  went  against  her. 

ILild,  that  the  restitution  of  the  money 
should  bo  had  from  tno  surety  by  execution 
and  not  by  a  separate  suit.  ANANT  OJ. 
NARVYiN.     3  B  h.  IX-  549. 

N  B.  S  14  of  the  Liinltation  Act  is  appli' 
cable  to  such  ap plications. 

See  to  the  same  effect  in  cases  of  sure- 
ties pending  appeals-  -25  B.  409  under  S.  145, 
O.  XXI  R.  5,  6. 

843.  S-  i:1-24i  {and  257  A)  Exp.cution  of 
decree — Agreement  varying  or  satisfying  decree- 
Judgnient-debtor  agreeing  to  pat,  interest  at 
higher  rate  than  that  provided  in  the  decree — 
Sanction  of  Court — Void  agreement — Eight  of 
suit. 

The  decree-holders  were  executing  a  dec- 
ree against  the  judgment-debtors  who  asked 
for  time  and  obtained  it  by  agreeing  to  pay 
interest  at  9  p.  c.  instead  of  at  6  p.  c.  on  the 
decree  which  had  been  given  against  them. 
The  agreement  was  filed  in  C  )urt,  but  no 
sanction  was  accorded  to  it  by  the  Court. 

Held,  that  the  agreement  was  void  under 
section  257  A  of  the  Civil  Procedure  Codo, 
and  that  as  it  had  not  received  sanction  of 
the  Court,  it  could  not  be  enforced  by  a  suit. 
6  TV.  N.  Cat.  27  distinguished.  26  Mad.,  19, 
25  All.,  317  'referred  to.  GOPAL  SAHU  v. 
BRIJ  KISriORE  PERSHAD.  9  G.  W.  N. 
1®04  =  32   C.   S17. 

844-  S.  ^7-244-14  M.  L.  J.  359  See  S.  11 
No.  209  supra. 

845.  S.  55,  0.  XXI B.  2— 244,  258-Power 
of  execution — Court  to  enforce  in  execution  an 
adjustment  of  a  decree — 12  C.  W.  N.  262 — ■ 
See  T.  P.  A.  IV  of  1832  S.  89,  104  Cal.  638. 

848.  S.  47,  O.  XXI  B.  2—244,  258'Satis- 
f action  of  decree  not  certified  to  the  Court,  Stiit 
for  declaration  that  the  decree  is  satisfied — 8  G. 
W.  N.  395—31  G.  480.  See  Specific  Relief  Act 
I  of  1877,  S,  56  Col.  454. 

847  S-  47,  O.  XXI B.  2S.  244,*25S—Suit 
for  lecovery  of  excess  paid. 

A  judgment-debtor  is  not  barred  by  Ss. 
244  and  258  trom  instituting  a  suit  for  re- 
covery of  money,  which  he  had  paid  to  the 
decree-holder  privately  and  the  payment  of 
which,  not  being  certified,  could  not  be  re- 
cognised, and  for  which  the  decree-holder 
had  taken  out  exec  ution  over  again  (3  A  538, 
21  M  409  followed).  GENDO  v.  NEHAL 
KUNWAR.     5  A.  li-  J.  475- 

848-  S.  47,  O.  XXI  E.  2—244,  258— Un- 
certijied  payment  not  allowed  in  execution—' 
Separate  suit  to  tecover  the  same. 

A  separate  suit  will  be  for  the  recovery 
of  money  paid  to  the  decree-holder  out  of 
Court  but  not  admitted  by  the  Court  ese- 
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cuting  the  decree  owing  to  the  payment 
not  having  bt-on  certified.  3  A.  538,  lO.C. 
354,  21  M.  409  followed.  11  B.  6,  21  C.  GB3, 
20  A  254  and  21  C.  437  referred  to.  ATMA- 
RAM  V.  KISHAN  KILIOD.     17    C- P-  L-    R- 

1904  ?  :60 

849-  B.  47,  54—241,  265— Partition  by  Col- 
lector. Ohjccuon:i  !o — Jurisdiction  oj  Civil 
Court  — Fresh-suit  not  allowed. 

There  is  nothing  to  prevent  a  Collector 
from  revising  a  partition  effected  in  a  case 
sent  to  him  under  section  2G5  of  the  Civil 
Procedure  Code  for  mistake  or  other  cause 
before  he  has  passed  final  orders  and  return- 
ed the  proceedings  to  the  Court.  01  j  ictions 
against  the  cuurse  adopted  by  him  may  be 
heard  in  execution  of  proceedings  by  Court 
but  they  cannot  bo  madesuljjct  of  a  fresh 
suit,  KlUbi-iiN'AJI  NAlIAYaN  v.  DAMO- 
D  .R  paRSHRAM.    f)  B.  L.  E.  643. 

8iO-  S-  47.  0.  XXL  B.  58S.  244,  278 
— Attachment— Claim  by  judgment- debtor  as 
Shobait — Appeal. 

In  execution  of  a  decree  the  judgment- 
debtor  objected  to  the  attachment  of  cer- 
tain properties  claiming  them  as  ^h^'bait  of 
an  idol.  Proceedings  were  taken  under  sec- 
tion 278  (C.  P.  C.)  and  the  Munsiff  allow- 
ed the  objection.  On  appeal  against  the 
order  allowing  the  objection  the  District 
Judge  held  tijab  the  order  being  under  sec- 
tion  278,    was  not  open    to    appeal. 

Held,  that  the  proceedings  before  the 
Munsiff  under  section  278,  must  be  de- 
clared to  be  null  and  void  and  without 
jurisdiction.  That  the  order  passed  by  the 
Munsilt  mu.it  be  taken  to  bo  under  section 
244  rather  than  on  a  claim  under  section 
278  and  was  appealable  as  a  decree.  17  Cal., 
711  (P.    13.)  followed. 

The  High  Court  passed  order  under 
revisiobal  p  )werri  directing  the  iNIunsifT  to 
conduct  pr(ceedii!gs  in  the  ea?e  in  the  man- 
ner direct-.'d  bv  'section  244.  BEG  R\,T 
M.ARWARI  V.  SREE^rUTTY  KUNDALI 
DEBYA.    8  C-  W.  N    853. 

851.  8.  4-7-  O.  XXI.  R.  58— Ss.  244  and 
278 — Suit  to  declare  property  debutter  not 
attachable  in  execution  of  a  personal  decree 
agaiuHt  shoba.it. 

The  bhbait  of  an  idol  instituted  a  suit 
to  have  it  declared  that  property  sought  to 
be  sold  in  execu'don  of  a  personal  decree 
against  the  plaintiff  is  the  endowed  pro- 
perty   of   the    idol. 

Held,  that  the  suit  was  maintainaldo 
(6  C.W.N.  6G3  followed)  AMAll  CH.\ND 
KUNDU  V.  NANI  GOPAL  MUKERJEE, 
12  0.  W.   T?.  308- 

852.  ^'  47-  O.  XXI.  R.58—SS.  244  and 
278 — Claim  to  attached  pi-operty,  on.  behalf 
of  idol,  may  6.;  tried  in  cxecuiion  of  a  per- 
sonal  decree  against  a  shebait. 

An  immoveable  property  was  attached 
in  execution  of  a  decree  passed  against  a 
shebait  pjr-^onally. 

Held  that  the  latter  could  object  to 
the  attiichiuent  on  the  ground  of  thrt  pro- 
perty   beiu^^    dcbiUtar  aud   thd    cUiai     vYtbJs 
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triable  under  S.  244  (17  C.  711  followed,) 
JOGENDllAN  ATH  SIHKAR  v.  GOBINDA 
CIUTNDHA    DUTTA,    12  C-  W.  K-    3i0. 

853'  8.  47.  O.  XXI.  R.  58— Sections  244, 
278.  280  and  283 — Parties — Parly  against 
lohom  a  suit  is  dismissed.  Objection  to  at- 
tachment by — Revi<'.dy   by   regular   suit. 

When  an  action  is  dismissed  against 
one  of  the  defendants,  bub  decreed  against 
the  others,  he  should  not  be  considered 
as  a  party  to  the  suit  within  the  mean- 
ing of  clause  (c)  of  section  244  of  the  Code 
of  Civil  Procedure.  His  objection  to  tho 
attachment  of  any  property  claimed  to  be 
his  own  would  fall  under  sections  278  and 
280  of  the  Code,  and  not  under  section 
244,  and  his  remedy  against  any  order  pas- 
sed against  him  v/ould  be  by  a  regular  suit 
under  section  283  of  the  Code.— 6  C.  W. 
N.,  10,  followed;  17  Cal.,  711;  12  Cal,  4-5(3; 
25  AIL,  316,  referred  to.  RAHIIMUDDI  (ilO- 
HAMEI3  RAHIMUD-DIN)  SARKAR  v  LOLL 

MEAH  6-   V/-  ¥•.  C,  727  =  29.  C-  696. 

854-  S.  47,  0.  XXI  B.  58-S.  244,  278— 
Parties — Decree  against  Karnavan — Objection 
by  members  of  tanoad. 

A  decree  against  a  karnavan  in  his  re- 
presentative capacity  binds  all  the  members 
of  his  tarwad;  and  the  other  members  are  all 
constructively  parties  to  the  suit,  notwith- 
standing that  some  of  tho  members  claim 
the  attached  property  adversely  to  others. 
An  object^^on  by  them  to  the  attachment 
of  property  falls  under  section  244  and  noo 
under  section  278.  MlTIIQ  AM:\[A  v.  KUN- 
NAT  CHERUKOT.     17  M-  L-  J.  877  =  30  M 

215. 

855-  S.  47,  0.  XXI  B.  58— S.  244,  278— 
Execniion  of  decree-- Appeal  — Beviiion — Trans- 
fer of  Property  Act(I\''  of  1882),  sectioii,s  88, 
89. 

The  respondent  who  had  obtained  a 
decree  for  sale  upon  a  mortgage  under  s. 
88  of  the  Transfer  of  Property  Act,  applied 
for  its  execution  and  prayed  for  tho  sale 
of  certain  ruined  houses  which  were  com- 
prised in  the  decree.  Upon  the  issue  of 
the  proclamation  of  sale,  the  appellant  filed 
an  Oil  iction,  claiming  the  sites  of  the  houses 
as  his  property.  Tho  Court  of  first  instance 
entertained  this  application  as  one  under 
section  278  of  the  Civil  Procedure  Code,  and 
allowed  the  objection.  The  respondent  filed 
an  appeal  from  that  order,  her  appeal  was 
entertained  as  an  nppeal  under  section  244 
of  the  Civil  Procedure  Code  and  was  allow- 
ed. 

Held,  on  appeal  by  the  objector  to  the 
High  Court,  that  both  the  Courts  below 
Were  wrong,  and  noithov  section  278  nor 
section  21:4  of  the  Code  applied,  the  former 
beeauso  tlio  property  in  respect  of  which 
the  objection  in  the  first  Court  was  made 
had  b'^en  attached,  and  the  latter,  because 
the  o!  jjctor,  appellant,  was  not  legal  re- 
pres'^)ita,i  ive  of  the  jnJgraent-debtors.  Ac- 
cordingly in  the  exercise  of  the  pov/er.=3 
vested  in  the  High  Court  by  section  G22 
y£    the   Code  of   dvil  Proceduio,  lUc  memo- 
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ran  dura  of  appeal  was   trcatod    as    an  appli- 
cation tor   r(3vision.     MUHAMMAD   YAUVA 

V.  LALTA  DEI,  A-    W-  N-  N-  1906  p.  62, 
856-    s-  47.  ^-  ^'^^  ^^-  ''^^'  (i'i—^-  ^^^>  ^^^ 

and  263  -Parties  to  the  siiit. 

Held,  that  where  several  persons  wore 
sued  in  an  action,  but  some  were  rolcasod 
from  liability,  tb3  persons  so  raloasod  were 
not  parties  to  the  decree  within  the  moan- 
ing of  section  244,  cl.  (c)  of  the  Civil  Pro- 
cedure Code^  and  that  as  strangers  their 
obijctiou  to  the  attacbmeut  would  come 
uuaor  section  278;  and  if  their  objection 
was  disallowed,  their  only  remedy  was  by 
a  suit  under  section  283.  RAM  PROSAD 
PANDEY   V.   JAGAN]^ATH   RAM  MARWA- 

RI,  6  W-  N-,  C.  10- 

857.  S-  47,  0.  XXL  B.  58,  63—2i4^27S 
283— Execution  of  decree— Attachment.  Objection 
against— Parties—Legal  representative  ofjudg- 
ment-deblor  claiming  attached  property  as 
tru'^tee  on  behalf  of  a  third  party— Fresh  suit- 
Appeal. 

When  the  legal  representative  of  a 
iudgmont-dobtor  objects  to  the  attachment 
of  property  made  by  the  decree-holder  and 
claims  it  as  trustee  on  behalf  of  a  third 
party,  any  order  passed  by  the  attaching 
Court  can  be  made  the  suljocfc  of  afresh 
suit  under  section  283  of  tiie  <:ivil  Proce- 
dure Code  and  is  not  subject  to  an  appeal 
as  an  order  made  under  section  244  of  the 
Civil  Procedur  Code.  12  AIL,  3J3  followed. 
SYED  ALI  SAJJAD  v.  BHAJAN  SINGH,  8 
A ,  L.  J..  370  =  A.  W.  N  1903  ?•  157-  ^  ^ 
858  S-  47.  0.  XXI  B,  58,  63—244,  278  and 
283—ExeGHtion  of  decree— Execution  against 
representative  of  deceased  judgment-debtor— 
Objections— Appeal— Appeal  heard  without  ju- 
risdiction— Bevision. 

In  execution  of  a  decree  against  the 
plaintiffs  as  representatives  of  the  deceased 
judgment-debtor  certain  property  was  at- 
tached as  belonging  to  the  judgment-deb- 
tor. The  plaintiffs'  objection  to  the  effect 
that  the  property  belonged  to  them  having 
been  disallowed  and  their  appeal  against 
the  order  rejecting  their  claim  dismissed, 
they  brought  a  fresh  suit  for  damages  for 
wroncfful  attachment  in  the  Court  of  a 
Munsiff  having  Small  Cause  Court  powors. 
The    suit    was   also  dismissed. 

The  District  Judge  being  of  opinion 
that  since  no  suit  lay  he  was  compstent 
to  hear  appeal  against  the  order  of  dis- 
missal, enlertained  an  appeal  made  to  him 
by  the  plaintiffs  and  affirmed  the  order  of 
dismissal. 

On  revision,  it  was  contended  that  the 
District  Judge  was  not  competent  to  hear 
'the  appeal  and  that  the  suit  was  impro- 
perly   dismissed. 

H-ild,  that  under  the  provisions  of 
section  244  of  the  Civil  Procedure  Code, 
the  plaintiffs  be.ng  represent  itives  of  the 
judgment-debtor  and  not  third  parties  wera 
precluded  from  bringing  a  separate  suit 
to  establibh  their  title  to  the  property 
attached  by   the  decree-holder. 
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TIeld,  also,  that  the  order  of  the  Dis- 
trict Judge  being  right  on  the  merits  no 
intorferonco  in  revision  was  necessary,  al- 
t'nough  he  had  no  jurisdiction  to  entertain 
the  appeal.  36  P.  R.  1902,  [F.  D.),  S.  G. 
22  P.  L.  R.,  1902,  {F.  B),  followed— Wl- 
IIANSINGII  V.  SRIRAM.    73:?.  L-  R-  1904. 

859  S.  47-     0.    XXL    B.   58,   63— S.    244, 

278,  283— Objection  by  defendant  that  S.  244, 
barred   a   separate  suit — Estoppel, 

A  decree  was  obtained  by  the  defen- 
dants against  the  plaintiff's  father.  The 
plaintiff  as  legal  representative  of  his  fa- 
ther preferred  a  claim  to  a  property  at- 
tached in  the  execution  of  the  decree  on 
the  ground^  that  it  was  not  the  , personal 
property  of  his  father,  but  that  it  was 
debuttar  property.  His  claim  being  disallow- 
ed he  preferred  an  appeal  which  was  |dismis- 
sed  upon  the  defendant's  objection  that  it 
was  an  order  not  uader  Sec.  244,  0.  P. 
C,  but  upon  an  application  under  Section 
278. 

Held, — That  in  a  regular  suit  by  the 
plaintiff  for  declaration  that  the  property 
is  debutter,  defendant  is  estopped  from 
raising  the  question  that  it  was  barred  by 
S.  244,  C.  P.  C— HARA  DHANKALaI  v. 
PURNA  CHANDRA  MONDAL.  H  Q,  W. 
N.  145. 

860  S-  47,    0.   XXL   B.  58,     63~S.    244, 

218,  283 — Discharge  party  to  suit — Execution 
of  decree — Objection  and  separate  suit  by  dis- 
charge party. 

S.  244  (c)  applies  to  all  persons  who 
have  been  parties  to  the  trial  of  the  suit  in- 
cluding every  such  party  who  may  have 
been  discharged  before  judgment  or  in  ac- 
cordance with  the  judgmeao.— Quere,  whe- 
ther the  Section  applies  to  persons  who, 
being  erroneously  joined  as  parties,  may 
have  been  removed  from  the  suit  by  amend- 
ment at  or  before  the  first  hearing- 
Every  party  whether  plaintiff  or  defend- 
ant, in  whose  favour  the  decree,  or  any 
part  thereof  may  have  been  passed,  is  a 
deeree-holder  to  that  extent  and  as  such 
is  entitled  to  enforce  such  relief  in  execu- 
tion of  the  decree.  Reading  S.  233,  244 
together  it  appears  that  no  party  to  a  suit 
can  prefer  an  objection  under  S.  273,  other- 
wise S.  244  barring  a  separate  suit  would 
be  abrogated  by  the  provisions  of  S.  233. 
Where  therefore  a  party  to  a  suit  errone- 
ously proceeds  under  S.  278  instead  of  uu- 
d.-!r  S.  214  and  his  obj  ;ction  fails,  S.  283 
is  no  bar  to  his  subseqaent  exerciso  of  his 
rights  under  S.  244  15.  C.  P.  L.  R.  106  fol- 
lowed 29  0.  693,  30  C.  134  dissented  from. 
8  G  P.  L.  R.  3,  14,  C.  605,  22.  C.  483,  12 
A  121,  22  M.  347,  17,  C.  P.  L.  R.  1,  23.  A. 
346  11  Beng.  L.  R.  149.  12.  C.  458,  6.  B. 
54  'e  A.  269.  22  C  918,  22.  M.  259  discuss- 
ed' BiLARAM  KUMBIR  v.  SADOBA  MA- 
LI.   17  C  P-  ^  E-   1904  P    178. 

861.     S.  47,  O.  XXI  B.  58,  63,  and*S.  102— 
Ss.  24i,  278,  5d6 — Judgment  debtor's  objection — 
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Small  Cause  Court  suit  — Second  appeal— Re- 
vision. 

A  sued  B  in  tho  Small  Causo  Covirt,  Luck- 
now,  for  a  certain  sum  of  money  borrowed  by 
her  deceased  husbaud  and  obtained  ii  decree. 
It  was  transferred  for  execution  to  tho  Court 
of  Munsiff,  Lucknow,  and  A,  in  execution  of 
it,  attached  some  house  as  belonging  to  the 
B's  husband.  B  lodged  objection  heading  her 
peLitiorj  under  sections  214  and  278,  Civil 
Procedure  Code,  asking  the  Court  to  remove 
tho  attachment  on  the  ground  that  the 
houses  were  her  exclusive  property.  Tho 
Munsiff  allowed  oho  objection  but  the  Subor- 
dinate Judge,  on  appeal,  disallowed  it. 

Held,  that  the  objection  was  governed 
by  section  244  and  not  by  S.  278,  and,  there- 
fore, an  appeal  could  lie. 

Held,  further,  that  no  second  appeal  could 
lie  by  dint  of  section  586  of  the  Code,  as  tho 
Buit  was  of  a  nature  of  Small  Cause  Court 
and  the  subject  matter  was  less  than  Rs.  500. 
UMUT-UL-ATHAR  BEGAM  v.  BALDEO 
DASrf,  8  O.  C  ,  405. 

862.     S.  47,0.  XXI B.  58,  and  63-Ss.    844, 

278  and  283 — Claim  as  trust  property  against 
its  attachment — Appeal — Decree  for  sale  of  wakf 
valid  in  certain  cases. 

Held,  that  S.  244  did  not  apply  where  a 
judgment-debtor  or  his  representative  opposed 
an  execution  on  the  ground  that  he  held  the 
property  in  trust  for  some  third  person  or 
body  of  persons  or  a  religious  charity  or  insti- 
tution. The  claim  must  be  investigated, 
under  Ss.  278  to  283.  An  order  passed  therein 
cannot  be  challengedby  an  appeal,  but  must 
form  the  subject  of  a  separate  suit  (23  B  237, 
23  :^i  195  followed.  80  M  26  refd.)  Incer  tain 
cases  decree  for  the  sale  of  a  ^'wakf  property 
mav  be  perfectly  valid  (26  M  31,  28  M  84  refd) 
BUDRUDDIN  SAHIB  v.  ABDUL  RAHIM, 
13  M.  L.  J.  21. 

_  863.  8.  47-  «'i^  S.  244,  285-Sale  in'cxecu- 
tion  of  decree  of  inferior  Court  by  order  of 
Court  of  higher  grade—Second  appeal. 

A  obtained  a  decree  against  B  in  the 
Court  of  the  Munsiff  in  execution  of  which 
certain  property  of  B  was  attached.  The 
Munsiff  submitted  the  usual  sale  statement 
to  Government  in  order  that  the  sale  of  the 
property  which  was  ancestral,  might  be 
sanctioned  under  S.  20  of  the  Oudh  Laws 
Act.  The  sale  was  sanctioned,  but,  before 
the  sanction  reached  the  Munsifi's  Court,  the 
property  was  attached  by  the  order  of  the 
Subordinate  Judge  in  exccutiou  of  a  decree 
obtained  in  his  Court  by  a  third  party. 
Tho  Subordinate  Judge  purporting  to  act 
under  S.  285  of  the  Code  of  Civil  Proce- 
dure sent  for  the  file  of  tlie  execution  proced- 
iugs  from  the  Munsiff's  Court  and  caused 
the  property  to  bo  put  up  for  sale  in  execu- 
tion of  the  Munsiff's  decree. 

iidd,  that,  the  order  of  the  Subordinate 
Judge  was  illegal  under  S.  285.  He  ought 
to  have  sold  the  property  in  execution  of 
the  decree   passed  by  himself   and  ought  uol 


Sup:  Govt  acts  (V  of  19C8)  {Contd.) 

ro    have    f.xecuted  the    decree   pa.ssecl  by   the 
Munsiff. 

Hdd,  further,  that  tho  proceedings  beforo 
the  Subordinate  Judge  wore,  under  S.  244 
of  the  Code  and  a  second  appi^al  would  lie. 
KALICA  PRASAD  v.  SAIYAD  AKBAR  ALL 

U  0  C  41. 

864-  S-  47—244,  288  -Payment  in  satis- 
faction of  decree  induced  by  alleged  fraud  of 
the  decree-holder — Application  for  refund  : 

The  Subordinate  Judge  of  Lucknow 
pas.sod  a  decree  which  was  transferred  for 
execution  to  the  Subordinate  Judge  of  Shah- 
jahanpur.  C,  a  subsequent  mortgagee,  paid 
into  Court  tho  full  amount  of  the  decree, 
and  satisfaction  of  the  decree  was  entered 
up  and'^  the  case  struck»off.  Subsequently  G 
applied  to  the  Court  at  Shaljj  d'aupur  for  a 
rotund  of  the  money  so  paid  upon  tho  ground 
that  the  decree-holder  had  in  his  applicatioa 
to  that  Court  for  execution  fradulently  .sup- 
pressed the  fact  that  a  previous  applicatioa 
for  exGcutiou  made  to  that  Court  at  Luck- 
now had^been  dismissed  as  time  barred. 

Held',  that  the  Court  at  Shahjahanpur 
had  jurisdiction  to  entertain  such  appli- 
cation  and  was  not  debarred  from  cousi- 
derin»  what  had  occurred  in  ths  Court  at 
Lucknow.  24  A.  230  foil.  PANNA  LAL  v. 
CHAKKAN  LAL,   4  A-  L-  J.  142  =  A-  W-  N* 

1905  p.  65. 

885.  S.  47—0.  XXI.  R.  69—2J4,  291— 
Attaching  decree-holder — Question  between  two 
rival  decree-holders. 

The  surplus  sale  proceeds  of  a  putni 
sale  having  been  attached  by  two  judgment- 
creditors  of  the  putnidar  on  different  dates 
the  District  Judge  made  an  order  for  the 
rateable  distribution  of  the  sale  proceeds 
amongst  them.  The  judgment-debtor  him- 
self  remained    indifferent. 

Held  that  no  appeal  lay.  An  attaching 
creditor  of  the  judgment-debtor  is  not  his 
representative  within  the  meaning  of  the 
section.  S.  244  does  not  apply  when  the 
question  concerns  two  rival  decree-holders. 
AWN  1906  P.  62,  24  C.  62  referred  to.  16, 
A.  483,  15,  C.  371,  16,  M.  20,  29.  M.  318. 
distinguished.  RAMCHANDER  v.  MUSST 
HAMIRAN.    6  C-  L-  J-  487-11  C  W.  N. 

433 

866.  S.  47,  0.  XXL  R.  69  and  90-S.  244, 
291,  311— Execution  sale--Fraud— Waiver  of 
right  to  object  to  sale— Public  policy— Know- 
ledge of    rights    waived— Burden   of   proof. 

There  can  be  no  waiver,  unless  the 
person  against  whom  the  waiver  is  claimed 
had  full  knowledge  of  his  rights  and  of 
the  facts,  which  would  enable  him  to  take 
effectual  action  for  the  enforcement  of  such 
rights. 

The  person  who  relies  on  the  waiver, 
must  prove  such  knowledge.  There  can  ba 
no  presumption  that  the  right  alleged  to 
have  been  waived    was   known. 

When  it  appeared  from  the  proceed- 
ings that  a  judgment-debtor  only  waived 
objections  to  an  execution  sale,  on  the  ground 
of   (1)  non-issue  of   fresh   sale-proclamatioua 
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when  ilio  salo  was  adj^urnoil  from  timo 
to  timo,  and  (2)  inadccj^uacy  of  prico  as  re- 
sulting   thorcfrom. 

Held,  tluxt  this  did  not  prevent  him  from 
attacking  the  sale  on  the  ground  (1)  that 
the  sale -proclamation  had  never  heen  issued 
and  had  hocn  fraudulently  suppressed  at  the 
decree-holder's  instance  and  (2)  that  the 
price  realised  was  inadequate  hy  reason  of 
the  decree-holder's  fraud. 

Whether  there  has  been  a  waiver  or  not 
of  the  rights  of  a  judgment-debtor  to  object 
to  a  sale  and  to  what  extent  they  may  have 
been  waived  must  depend  upon  the  circum- 
stances of  each  individual  case  ;  and  the 
question  has  to  be  decided,  not  merely  upon 
the  language  of  the  petitions  preferred  by 
the  judgment-debtor,  but  with  regard  to 
the  whole  of  the  proceedings  in  the  case, 
and  particularly  with  reference  to  the  order 
made  by  the  Court  upon  the  petitions. 

The  right  of  waiver  is  subject  to  the  con- 
trol of  public  policy,  which  cannot  be  con- 
travened by  any  conduct  or  agreement  of  the 
parties;  and  an  agreement  which  seeks  to 
waive  an  illegality  may  be  void  on  grounds 
of  pubho  policy  or  morality. 

Qiiare — Whether,  if  it  were  made  out 
that  the  juudgment-debtors  had,  in  fact, 
waived  all  possible  rights  to  object  to  the 
validity  of  the  sale,  a  Court  of  justice  would 
give  effect  to  the  plea  of  waiver,  when  the 
sale  was  brought  about  by  fraud  upon  the 
processes  of  the  Court.  DHANUKDHARI 
SINGH  V.  NATHIMA  SAHU,  6  C-  L.  J. 
62-11  C  W.  N.  848. 

867-  S.  47-  O.  XXL  B.  69- Ss.  244,  291 
— Right  of  auction-purcJiaser  before  confirma- 
tion of  sale  to  deposit  dcrctal  amount  as  Re- 
ipresantative  of  judgment- debt  or — His  right  to 
redeem — Transfer  of  Froperty  Act  {IV  of  18t>2), 
S.  91. 

A  first  mortgagee  having  obtained  a  dec- 
ree on  his  mortgage  in  the  presence"  of  the 
second  mortgagee,  proceeded  to  sell  the 
mortgaged  properties.  An  auction  purchaser 
of  the  nroperties,  at  a  sale  held  in  execution 
of  a  decree  obtained  on  the  second  mortgage, 
before  the  confirmation  of  that  sale  by  Court 
deposited  the  decretal  amount  under  S.  291, 
C.  P.  C,  and  prayed  that  the  sale  might  be 
stopped. 

Held,  that  the  auction-purchaser  was  a 
representative  of  the  judgment-debtor,  (se- 
cond mortgage3^  within  the  meaning  of  S. 
244,  and  was  entitled  to  make  the  deposi' 
(24  C.  62  followed  27  C.  966  refd.)  RADHA 
KTSHUN  MARWARI  v.  HEM  CHANDRA 
BOSE.     11  C-  W-  N.  485- 

868-  S.  47.  0.  XXL  R.  72— Ss.  244  and 
294: — Suit  to   set  aside   sale. 

In  this  case  the  plaintiff  sued  to  set 
aside  a  judicial  sale  of  his  property  which 
had  tf.ken  place  in  execution  of  a  money- 
decree  against  him  on  the  grounds  that 
the  sale-proceedings  had  been  secretly 
brought  about  without  his  knowledge  and 
that    the  purchasers    were    benamidars    for 
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the    decree-holders,    who      had    not     obtoinod 
permission    to   purchase. 

Held,  that  the  suit  was  nob  maintain- 
able as  the  plaintiff  should  have  made  an 
application  in  the  execution  proceedings 
under  Section  244  and  the  last  clause  of 
section  294  of  the  Civil  Procedure  Code. — 
5  Mad.,  217;  16  Mad.,  2S7 ;  11  Bom.,  588'; 
22  Bom.,  271;  15  Mid.,  3H9 ;  10  Gal.,  757'; 
17  Cat.,  769;  19  Gal.  6H:i ;  26  Cat.,  384,  re- 
ferred to.     DIJHGA  'KUNWAll  u.  BALWANT 

SINGH.  W.  N.  A.  1901,  p:175  =  23.  iA. 
478- 

869-     8.   47—0.  XXI  R.  27,  90  ^S.   244.  29i 

and  >J  11 --Purchase  by  decree-holder  when  frau- 
dulent—Lifnitation  Act  1877,  Schedule  II, 
Article    178. 

A  judgment  debtor  is  entitled^  to  get 
a  sale  of  his  property  set  aside  on^Lhe 
ground  of  fraud,  if  he  prove  that  the  pro- 
perty has  been  purchased  by  the  decree- 
holder  benami  and  for  a  sum  less  than 
that  for  which  the  Court  had  allowed  him 
to  buy.  An  application  to  set  aside  the 
sale  under  such  circumstances  is  governed 
by  article  178  of  the  second  schedule  of 
the  Limitation  Act  1877,  10  Cal.  757  referred 
to.  SHRIMATI  SARAT  KUMASI  DEBI  v. 
NEMAI    CHARN    DEY     5.  W-  ¥•  C-  265 

870-  S-  47,  73—244,  yJJ5- -Extcuitoih  of 
decree — Rateable  distribution  of  assets — Prior 
and  subsequent  mortgages — Sale  proceeds — 
Charge — T.  P.  A.  S.  73 — Limiiatiou  Act  Art. 
132.  9.  G.  W.  N.  989— See  T.  P.  A.  IV  of 
1882   S.    73    Col.    632. 

871-  S-  47,— C.  XXL  B.  89—244  and  310  A 
— Auction-purchaser — Parties   to  a  suit. 

It  is  only  so  far  as  as  an  order  under 
Section  310  A.,  Civil  Procedure  Code,  comes 
under  Section    244  (c)  that  it  is    applicable. 

Where  the  judgment-debtor  after  the 
sale  of  his  property  in  execution  of  decree, 
but  before  the  confirniation  of  sale,  sold 
his  interest  in  the  prop'jrty  to  a  third  party, 
and  with  the  purchase  money  the  decree- 
holder's  claim  was  paid  and  satisfactioa 
certified,  and  he  applied  under  Section  310  A 
to  set  aside  the  sale,  and  his  application, 
which  was  opposed  by  the  auction-pur- 
chaser, was  rejected  by  the  Court  execut- 
ing   the  decree. 

Hdd,  that  the  order  passed  hy  the 
Court  did  not  decide  any  question  between 
the  parties  to  the  suit  or  their  representa- 
tives, and  was  not  appealable.  The  auction 
purchaser  was  not  the  representative  of  the 
decree-holder,  and  Section  244  (c)  did  not 
cover  a  question  between  the  party  to  the 
suit  and  his  representative.  On  revision  the 
order     was      set    aside     as    illegal.     MaGAN 

LAL  V.  MULJI.  3  B  L  E.,  255  =  25  B  631. 

872-  S-  47—0.  XXI,  R.  89— S.  244,  310  A 
— Decree  holder  —  Judgment- debtor  —  Aution 
purcha^^er — Representative — Appeal. 

In  this  ca  e  tl  e  auction  par  haser  was 
a  third  person,  and  not  the  leoree-holder. 
An  application  made  by  the  j. idg men t- dob- 
tor   under    S.   310A,     Civil   Proc>jdure   Code, 
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to   set  asido   tho  salo,   was   not  contostod  by 
the  decrcG-holdor. 

Held,  that  no  queation  arose  between 
the  decroc-holdoi:  and  tho  iadgment-doblor 
and  tho  order  mado  by  tho  Court  did  not 
fall  within  S.  244,  Civil  Procoduro  Code, 
and  consequently,  was  not  appealable.  (I 
C.  W.  N.  703,  2G  C.  449,  21  M.  416  distin- 
guished). AMIR  RAI  V.  BASDOE  SINGH. 
6  C    L   Jm  204. 

873  S-  47,  O.  XXL  B.  89— S.  24i,  310  A 
— Api)lication  under  S.  310  A  by  transferee 
from  judgment-debtor  rejected — Appeal. 

The  question  to  set  aside  a  sale  under 
S.  310  A  relates  to  the  execution  of  a  dec- 
ree (under  S.  244  C.  P.  C.  19  C.  683,  2G 
C.  449,  21  M.  416  referred).  The  auction- 
purchaser  is  the  representative  of  the  dec- 
ree-holder for  tho  purposes  of  S.  244.  (6) 
A  transferee  of  tho  judgment-debtor's  interest 
after  tho  Court-slae  is  a  representative  of 
the  judgment-debtor.  He  can  apply  under  S. 
310  A,  G.  P.  C,  and  against  an  order  reject- 
ing his  application  by  the  muasiff  an 
appeal  lies  to  tho  District  Judge  under 
S.  244,  as  the  question  was  one  relating 
to  the  execution  of  the  decree,  and  as  it 
arose  between  the  representatives  of  the 
parties  (28  M.  87,  19  C,  633,  24  0.  62,  25 
M.  529  referred,)  MANIKKi  ODAYAN  v. 
RAJAGOPALA  PILLAI,  17  M-  L-  J.  291  = 
2   M   ii   T    347. 

874  S.  47,  0.  XXL  R.  68,  90,  92  and  S 
101  O.  X  L.  IIL  R.  1—24L  290,  311,  312, 
&  5S8-E:c3Cution  of  decree-Sale.  Application 
to  set  aside,  on  the  ground  of  fraud -^Limi- 
tation —Appeal. 

Application   was     made   to     set  aside   a 
sale  held   iii  execution   of  decree  under  sec- 
tion 311   of  the  Civil  Proceiure  Code  on  the 
ground  of  fraud.     Tiie  application  was  made 
more  of  than  30  days  after  Liie  sale.    The  exe- 
cution   court  treating  the  application   as  one 
made   under  section     244   fouad     the  fraud 
proved   and    set  aside  the  sale.     It  held  that 
the   omission  to    publish  a  copy  of    the  sale 
proclamation   as     required     by   section    290 
was   the  remit   of  a   fraudulent   design  and 
not     of    mistake.     On   appeal    the     District 
Judge   held    that    no    fraud   was   established 
and    the  application  could   not     be   granted 
under   secMon   244,    Civil     Procedure     Code. 
He   also   hold   that  as   there     had   been    no 
publication   of   the  notice   of   sale  limitation 
never  began    to    ran     and     tho    application 
under   section   311   was     not  birred.     Hold- 
ing  that   the    omission    to    comply   with  the 
terms   of   section   290   to  be   a  material  irre- 
gularity  in   couductiag  the  sale  and  further 
finding  that   substantial    loss   had     resulted 
to  the    judgment  debtor  from  that  irregular- 
ity    ho   confirmed    the   order   setting    asido 
the   sale. 

Oa  second  appeal  objection  was  taken 
that  as  tlie  District  Judge  hold  that  there 
was  no  fraud  proved  and  treated  the  ap- 
plication as  ono  under  section  311,  Civil 
Procedure  Code  tho  second  appeal  did  not 
lie. 
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Hald,  that  tho  contcnfciou  had  no  force 
for  tho  application  was  mado  on  the  ground 
of  fraud.  23  Gal.,  4 ;  2G  Cal,  32i  and  539, 
folloiued. 

Held,  also,  that  limitation  for  an  ap- 
plication to  set  asido  a  salo  under  section 
311,  Civil  Proceduro  Code,  runs  from  tho 
date  of  salo  and  non-complianco  with  tho 
provisions  of  section  290  being  merely  a 
material  irregularity  limitation  period  is  not 
extended  by  such  non-complianco.  22  Gal., 
10,  s.  c,  L.  R.,  20  L  A.,  105;  21  Cal,  68, 
s.  c,  L.  R.,  20.  L  A.,  116,  riferred  to.  KG- 
KIL  SINGH  V.  EDAL  SINGH.  81  Q. 
335. 

875.  S.  47,  0.  XXI  R.  90  -2ii,  3U~Exe- 
cution  of  decree — Ancestral  property.  Sale  of . 
Tho  decree-holder  applied  for  salo  of 
certain  lands  in  execution  of  his  decroo. 
The  Court  on  enquiry  as  to  whether  tho 
property  was  ancestral  or  not  cam-)  to  tho 
conclusion  that  it  was  not  ancestral  property. 
The  judgment-debtors  had  notice  of  the  en- 
quiry, but  did  not  allege  or  prove  that  the 
property  was  ancestral.  After  the  sale  the 
judgment-debtors  sought  to  set  aside  tho  sale 
on  the  ground  that  it  was  illegal  for  the 
property  was  ancestral  and  the  sale  was  not 
held  in  the  manner  prescribed  by  law  for 
sale  of  such  property. 

Held,  that  the  judgment-debtors  could 
not  be  allowed  to  attack  the  sale  on  this 
ground.  4  All.,  382  not  followed  ;  18  All.,  141 
followed  ;  L.  B.,  15  J.  A.,  171,  referred  to. 
BBHARI  SINGH  u.  IvIUK AT  SINGH.  3  A. 
Ii.  J.  140=A.  W.  N.  1903  P.J  3=23  A. 
273. 


876.  S.  47,  O.  XXI  R.  90 -Ss.  2M,  311  — 
Sale  set  aside— Second  appeal— Duty  of  Appel- 
late Court. 

Held,  that  if  the  judgment-debtor  doo3 
not  seek  to  set  aside  tho  sale  on  the  ground 
of  any  material  irregularity  in  the  publica- 
tion or  conduct  of  the  sale  as  contemplated 
by  S.  311  but  on  grounds  which,  if  valid,  can 
be  advanced  only  under  S.  211,  for  instance, 
the  ground  that  tho  decree,  in  execution  of 
which  the  decree-holder  purchased  the  pro- 
perty, has  been  subsequently  seG  asido,  a 
second  appeal  would  lie  (27  A  810,  31  C  499 
refd.) 

Not  only  a  Court  of  appeal  can,  but  it 
may  be  its  duty  to,  take  noticD  of  events 
which  have  happened  since  the  order  cbal- 
lenged  in  appeal  was  made  fo  C.  L.  J.  92  and 
6  0.  L.  J.  74  followed). 

When  a  sale  has  been  sot  asido  on  tho 
ground  that  the  decree,  in  execution  of 
which  the  sale  took  place,  has  b2en  nulli- 
fied by  an  ex  parte  djcreo  in  a  regular  suit 
and  an  appeal  has  been  preferred  against 
tho  order  setting  aside  the  sale,  if,  during 
tho  pendency  of  the  appeal,  the  ex  parte 
decree  is  set  aside  and  the  orig  nal  decree 
restored,  the  appeal  ought  to  be  allowed 
aud^the  sale  restored.  RAMYAD  SAHQ  u. 
BINDESHWAllI  KUMAR  UPADHAY.  6 
C.  Ii.  J.  102. 
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877.  8.  47—0.  XXI.  R.  90—244,  311— 
Landlord  and  Tenant — Rent  decree  against 
registered  tenant— Sale  of  holding  in  execu- 
tion of  decree— Liability  of  unregistered  trans- 
feree of  defaulting  liolding— Representative- 
Bengal  Tenancy  Act  (Vltl  of  1885),  section 
173— Purchase  by  judgment- debtor  in  another 
person's  name — Transferee's  right  to  have  sale 
set  aside. 

Whoa  a  landlord  obtains  a  docreo  for 
rent  against  his  rcgistorod  tenant,  the  de- 
faulting holding  may  bo  sold  in  execution, 
although  it  may  have  previously  passed  into 
the  hands  of  persons  other  than  the  judg- 
ment-debtor. Such  unrecorded  transferees 
would  bo  bound  by  tho  sale  and  regarded 
as  tho  reperesentativcs  of  a  party  to  tho 
suit  (judgment  debtor)  within  tho  moaning 
of  section  244  of  the  Civil  Procedure  Code. 
24  Cal,  62folloiued. 

Such  a  transferee  of  a  share  or  portion 
of  such  a  holding  is  entitled  to  make  an 
application  to  set  aside  tho  sale  under  sec- 
tion 311  of  the  Civil  Procedure  Code.  Ho 
is  also  entitled  to  make  an  application 
under  section  173  of  tho  Bengal  Tenancy 
Act  to  sot  aside  the  sale  on  the  ground 
that  the  holding  was  purchased  by  the 
iadgment-debtor  in  the  name  of  the  auc- 
tion  purchaser.     AZGAR   ALI  v.   ASABOD- 

DIN  K^zi.    9  C  W.  N.  184- 

878-  S.  47.  O  XXL  R.  90—244,  311— Exe- 
cution of  decree — Sale — Fraud — Application  to 
set  aside  sale  on  ground  of  fraud  may  be  en- 
tertained  after  confirmation   of  sale. 

An  application  to  have  a  sale  held  in 
execution  of  a  decree  sot  aside  on  the 
ground  of  fraud  can  bo  mado  under  section 
244  of  the  Civil  Procedure  Code  even  after 
the  sale  is  confirmed— 26  Gal.,  326,  727,  fol- 
lowed and  19  Gal.,  683,  referred  to  WAHID- 
UN-NISA  V.  GIRDHARI.  2  A-  L-  J-  469 
=W.  H-  A..  1905  p.  162-27.  A- 702- 

879-  S.  47)  Bengal  Tenancy  Act  (VIII  of 
of  1885),  Soction  153 — Execution  of  decree — 
Sale.  Order  settiyig  aside  or  declining  to  set 
aside — Appeal  against  order  if  allowable — 
Original  decree  not  appealable — Parties  to  suit 
— Parties  having  conflicting  claims  of  title. 

Held,  by  the  Full  Bench  (Rampini  J.  dis- 
senting), that  an  order  setting  asido  or  re- 
fusing to  set  asido  a  sale  held  in  execu- 
tion of  a  decree  for  rent,  when  the  decree- 
holder  is  the  auction-purchaser,  is  an  order 
which  decides  a  question  relating  to  title 
to  land  or  to  some  interest  in  land  as  be- 
tween parties  having  conflicting  claims 
thereto,  and  an  appeal  lies  from  such  order, 
although  no  appeal  lies  from  the  decree  in 
the  suit  on  account  of  the  prohibition 
contained  in  section  153  of  the  Bengal  Ten- 
ancy Act.  1  C.  L.  J.  255  followed;  28  Gal., 
IIQ  overruled.  KALI  MONDUL  u.  RAMSAR- 
BESWAR  CHAKRABUTTY.  1  C-  I*.  J.  476 
=9  C  W.  N-  721. 

880-  3.  47—0.  XXL  R.  90  —S.  244  and 
311— Limitation  Act  {XV  of  1877)  Section  18 
— Mortgage  decree  against  undivided  mort- 
gaged property — Execution  proceedi7igs—Pg,rties 
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— Co-sharers  of  mortgagors — Sale  of  ynortgaged 
shares — kpplication  to   set   aside  sale — Fraud, 

Ordinarily  the  provisions  of  Soction  311 
of  the  Civil  Procedure  Code  can  be  avail- 
od  of  only  when  the  sale'has  not  been  con- 
firmed and  within  the  period  of  thirty 
days    from    the  dato  of    sale. 

Held,  that  if  the  right  of  tho  appellant 
to  apply  under  the  section  was  concealed 
from  him  by  the  fraud  of  the  respondents 
ho  would  by  the  operation  of  section  18 
of  the  Limitation  Act,  notwithstanding  the 
confirmation  of  tho  sale,  bavo  thirty  days 
within  which  to  make  his  application  from 
the  date  on  which  the  fraud  first  became 
known  to  him. 

To  the  execution  proceedings  of  a  mort- 
gage decree  against  undivided  shares  of  the 
mortgagor  in  tho  property  mortgaged  by 
him,  co-sharers  of  the  judgement  debtor, 
mortgagor  who  were  parties  to  the  mortgage 
suit,  are  necessary  parties.  But  a  sale  in 
pursuance  of  the  decree  is  not  a  nullity 
in  consequence  of  the  omission  to  join  them 
in  the  proceedings  in  execution.  Such  a 
sale  can  be  set  aside  in  a  proceeding  pro- 
perly set  on  foot  for  that  purpose.  GOLAM 
AHAD  CHOWDHRY  v.  JQDHISTER 
CHANDRA  SHAHA.  7  W.  N.  C-  306=30 
C.  142' 

881.  S.  47,  0.  XXL  R.  90,  S.  104.  O, 
XLIIL   R.   1—S.   244,   311,   588. 

When  an  application  was  made  by  the 
judgment-debtor  to  set  aside  a  sale  and  al- 
legations of  fraud  were  made  against  the 
decree-holder  which  were  not  proved,  held, 
that  no  second  appeal  lay  against  the  or- 
der passed  undei  section  312,  Civil  Proce- 
dure Code,  setting  aside  the  sale.  4  W.  N. 
Gal,  538,  referred  to.  UMAKANTA  ROY  v. 
DINO  NATH  SANYAL.  6  Q.  W-  N.  124 
-23  C.  4- 

882.  S.  47.  O.  XXL  R.  90,  and  S.  115 
— Ss.  244,  311,  622 — Prior  purchaser  apply- 
ing to  set  aside  a  subseguent  sale  of  same 
property — Munsiff's  order  setting  aside  sale — 
Appeal — Lower  Courts  order  wrong  on  question 
of  law — Revisio7i — Bengal  Tenancy  Act,  S. 
153. 

A  holding  purchased  by  A  under  a 
money-decree  was  2  years  later  sold  in  exe- 
cution oi!  a  rent-decree  and  purchased  by 
B  the  decree-holder  thereof.  An  order  was 
made  by  the  Munsiff,  upon  an  application 
by  A  under  Ss.  311  and  244  of  the  Code, 
setting  aside  the  second  sale.  B  appealed 
to  the  Additional  District  Judge,  who,  with- 
out going  into  tho  merits,  reversed  the  or- 
der of  the  Munsiff.  A,  thereupon,  moved 
the  High  Court  on  the  ground  that  no 
appeal  lay  to  tho  Additional  District  Judge 
and  that  the  Judge  was  wrong  in  stating 
that   the  petitioner   had  no  locus  standi. 

Held,  that  the  Munsiff  had  practically 
held  that  B  had  no  title  to  the  land,  and 
the  order  certainly  decided  a  question  re- 
lating to  title  to  the  land  or  to  some  in- 
terest in  the  land  as  between  parties  hav- 
ing   conflictl|ig    claims  thereto.    Here    the 
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partioB  had  conflicting  claims  thereto.  An 
appeal,  therefore,  did  lie  to  the  additional 
District  Judge,  under  S.  153  of  the  Tenan- 
cy Act,  and,  consequently,  he  was  not  act- 
ing without  jurisdiction,  when  ho  made 
his  order.  The  Additional  District  Judge 
meant  by  stating  that  A  had  no  Locus  standi 
that  A  was  not  a  representative  of  any  of 
the  parties  within  the  meaning  of  S.  244. 
If  the  Judge  was  wrong  on  that  point,  he 
was  wrong  upon  a  question  of  law,  and 
not  of  jurisdiction,  and  the  case,  in  con- 
sequence, did  not  fall  within  S.  G22.  The 
same  observations  applied  aa  to  whether  or 
not  A  was  a  person  whoso  immoveable  pro- 
perty had  been  sold  within  the  meaning 
of  S.  311  of  the  Code  Rule  discharged. — 
28  G.  116  referred  to.  GANG  A  CHARAN 
BHUTTAGHARYA  v.  SASHI  BHUSAN  ROY, 
1  C.  L.  J.  255. 

883.  S-  47-— 0.  XXL  R.  92,  and  8.  80 
— S.  244,  312,  424— Public  Demands  Recovery 
Act  (I  of  1895,  Bengal,  as  amended  by  Act 
J  of  1897,  Bengal),  Sections  3,  19  cl.  (2)  and 
20 — Sale— Suit  to  set  aside  sale  on  the  ground 
of  fraud,  if  maintainable — Secretary  of  State^ 
%f  necessary  party — Notice  to  Government. 

A  suit  to  set  aside  a  sale  under  the 
Public  Demands  Recovery  Act  on  the  ground 
of  fraud  is  maintainable  and  is  not  barred 
by  the  provisions  of  sections  244  and  312 
oi  the  Civil  Procedure  Code.  1  C.  L.  J., 
538    and  32  Cat.  691   distinguished. 

In  such  a  case  where  no  relief  is  claim- 
ed by  the  plaintiff  on  the  ground  of  fraud 
against  the  Secretary  of  State  for  India, 
there  can  be  no  cause  of  action  against 
him  and  under  these  circumstances  it  is 
impossible  to  serve  a  notice  fulfilling  the 
requirements  of  eection  424.  C.  P.  0.  7 
Gal.,  ^99,  23  AIL,  220  referred  to.  RAGHU 
BANS  SAHAI  V.  PHOGIj  KUMARI.  32  Q. 
1180 

834-  S-  47.— 0,  XXI  R.  90,  92—214,  311, 
312 — Execution  of  decree — Collector's  order  set- 
ting aside  sale — Decree — Appeal  to  Givil  Court. 
Where  an  order  of  the  Collector  setting 
aside  sale  must  be  regarded  as  one  passed 
under  section  244  of  the  Givil  Procedure 
Code  and  not  under  section  312  of  the  Code, 
the  appeal  against  the  order  lies  to  the 
Civil  Court.  W.  N.  All  1904,  p.  155  followed. 
MUHAMMAD  YU3UF  ALI  KH.lN  v.  HA- 
SAN FATIMA.  2  A.  L.  J.  130=A.  W.  N. 
1905-  p.    55- 

885.  8.  47.— 0.  XXI.  R.  92— S.  244,  312 
— Certificate — Notice  under  S.  1^  Non-service 
—Limitation  Act  (XV  of  1877),  Sch.  II,  Art. 
12 — Jurisdiction. 

The  due  making  and  filing  of  the  cer- 
tificate under  the  Publio  Demands  Recovery 
Act  (I  of  1895)  gives  it  the  effect  of  a  dec- 
ree. Non-service  of  notice  under  S.  10  of 
the  Act  does  not  affect  tho  validity  of  the 
ceruifioate  itself.  It  is  a  mere  irregularity. 
No  suit  lies  to  set  aside  a  sale  on  the 
ground  of  non-service  of  notice,  by  reason 
of  Ss.  244  and  312  of  the  Civil  Procedure 
Code.    If  maintainable,  it  vvould  be  govern-  , 
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cd    by   Art.  12  of   the   Limitation    Act   (23  G. 
775    P.    G.  explained.) 

The  Certificato  Officer  of  24  Pergun- 
nahs  has  jurisdiction  to  sell  immoveable 
property  in  Calcutta  under  the  Public  De- 
mands Recovery  Act.  H  ARI  CHARAN 
SINGH   V.   CHANDRA    KUMAR     DEY.     H 

C.W.N.  745  =  34  C  787- 

886.  S.  47-— O.  XXL  R.  90,  S.  144,  (1) 
and  S.  104  0.  XLIIL  R.  l.-S.  244,  312,  583 
and  588 — Mesne  profits  restored  to  judgment- 
debtor — Auction  -purchaser. 

B  in  execution  of  his  decree  for  sale 
purchased  the  mortgaged  property.  A's  ap- 
plication under  S.  311  of  the  Code,  for  set- 
ting aside  the  sale,  was  rejected  by  the 
first  Court  and  the  sale  confirmed.  B  then 
took  possession  of  the  property.  The  Judi- 
cial Commissioner  set  aside  the  sale  on 
appeal.  A  then  paid  the  decretal  amount 
applied  to  the  Court  and  got  back  posses- 
sion of  the  property.  After  this  A  applied 
to  the  same  Court,  under  S.  583,  for  a  de- 
termination of  the  mesne  profits  and  for  the 
award  of  such  amount  as  may  be  found 
due.  The  first  Court  dismissed  the  appli- 
cation, holding  that  the  order  setting  aside 
the  sale  was  not  a  decree  and  therefore 
no   restitution   could  be   claimed. 

Held,  that  the  question  whether  the 
sale  was  a  valid  one  or  otherwise  was  a 
question  between  the  parties  to  the  suit  in 
which  the  decree  was  passed  relating  to 
the  execution  of  the  decree  and  as  such 
fell   under   S.    244   (c). 

Held,  further,  that  the  order  setting 
aside  the  sale  passed  by  the  Judicial  Com- 
missioner was  an  order  under  S.  244  and 
consequently  could  be  treated  as  a  decree 
and  the  application  under  S.  583  of  the 
Code  was  maintainable.  THAKUR  KAMA- 
KHYA  SINGH  v.  MUNSHI  PRAG  NARA- 
IN.    8  0.  C-  254. 

887  S.  47,  O.  XXI R.  95— S.  244,  318 -Ex- 
ecution of  decree —Purchase  by  decree-holder 
— Application  for  possession — Separate  suit. 

The  plaintiffs,  decree-holders,  obtained  a 
decree  for  sale  upon  a  mortgage  against  the 
defendants  and  bought  the  property  to  sale, 
and  themselves  purchased  it,  and  seven 
years  after  the  sale  they  applied  under  the 
provisions  of  section  318  of  the  Civil  Pro- 
cedure Code  for  possession,  but  their  appli- 
cation was  rejected,  and  on  appeal  to  the 
High  Court  the  decision  of  the  Court  below 
was  upheld.  Upon  this  the  decree-holders 
bought  a  separate  suit  for  possession  of  the 
Pi.'opcrty. 

Held,  that  the  suit  was  barred  under 
section  244  of  the  Civil  Procedure  Code. 
26  All.,  4i7  followed,  26  Mad.,  740;  27  Gal., 
34,  referred  to.  KALIAN  SINGH  v.  THA- 
KUR DASS.  3  A-,  L.  J.,  234=A-  W.  N- 
1908  p.  87. 

888  S.  47,  O.  XXI  R.  95— S.  244  and  318 
— Auction  purchasor's  right  to  sue  for  posses- 
sion. 

S.  244  (S.  47)  debars  an  auction  purcha- 
ser  of    the   property  in   execution  of  his  de- 
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croo  or  bis  legal  rcjpresoutativo  from  main- 
taining suit  for  possession.  (27  0.  34,  20  M. 
710,  3  A.  L.  J.  234—26  A.  W.  N.  87,  followed 
4  A.  L.  J.  434  =  20  A.  403,  reversed.)  SHEO 
NAHAIN   V.   NUR   MUHAMMAD.     6  A- L- 

J.  20. 

889  S.  47,  O.  XXL  B.  95— S.  2U,  318— 
Appeal — Judgment- debtor— Objector. 

An  application  made  by  tbo  assignee  of 
tbo  decree-bolder  purcbaser  for  an  order 
under  S.  318,  0.  P.  C,  was  objected  to  by  tbo 
judgmont- debtor. 

Jicld  tbat  tbo  mere  fact  tbat  tbo  judg- 
ment-debtor put  it  an  objection  does  not 
make  it  an  application  under  section 
244,  C.  P.  0.,  so  as  to  entitle  tbe  judg- 
ment-debtor to  appeal  against  tbe  order 
passed  by  tbe  Court  of  first  instance  or  by 
tbe  Court  of  first  appeal.  1  C.  W.  N. 
058  referred  to.  MAHOMED  MOSRAF  v. 
HABILMIA,  8CL.  J.  749. 

890  S.  47,  and  S.  68,  70,  71—244,  320— 
I'Topcrty  sold  privately  by  judgment- debtor 
and  siLbi>equenily  by  Collector — Jurisdiction  to 
determine  rights  of  rival  purchasers, 

A  decree  was  transferred  to  tbe  Collec- 
tor under  section  820  of  tbe  Civil  Proce- 
dure Code.  Before  the  property  sougbt  to 
be  sold  was  auctioned,  the  judgment-debtor 
transferred  it  privately  to  the  present  plain- 
tiff, Tbe  purchaser  discharged  the  decree 
by  payment  out  of  Court,  and  such  pay- 
ment was  duly  certified  to  the  Civil  Court. 
The  Collector  was  not  apprised  of  it,  and 
the  property  was  sold  by  his  order  and 
purchased  by  the  present  defendant.  On 
the  suit  of  the  plaintiff  for  possession  it 
was  contended  that  the  suit  was  barred 
by  section  244  of  the  Civil  Procedure  Code, 
and   that   the   claim  y/as    not   valid. 

The  plaintiff  asked  the  Court  to  treat 
the  suit  as  an  application  under  section  244 
of  the  Civil  Procedure  Code.  The  Court 
refused  the  prayer  on  the  ground  that  the 
execution  proceedings  having  been  transfer- 
red to  tbe  Collector,  the  Court  V7 a.s  fimctus 
officio.  An  application  was  thereupon  made 
to  the  Civil  Court,  but  it  was  refused  on  the 
ground  that  it  did  not  lie.  On  second  ap- 
peal— 

Held,  that  the  suit  was  barred  by  section 
244,  and  tbe  application  properly  lay  in  the 
Civil  Court.  24  All,  239,  referred  to.  SA- 
DHO  CHAUDHRI  v.  ABHENANDAN  PRA- 
SAD, s.  c-,  W.  ]^.,  A.,  1808,  p.  203=26 
A- 101- 

881  S.  47,  0.  XXL  B.  97,  99,  103— S.  244 
and  !>  335  — Jztdgvient- debtor's  mortgage  after 
attachment — Bepresentative. 

A  person  securing  a  mortgage  from 
the  judgment-debtor  after  attachment  is  -a 
representative  of  tbe  judgment-debtor  within 
the  meaning  of  S.  244  of  the  Code.  S.  335 
of  tbe  Code  has  no  application  to  such  a 
case  28  C.  492,  31  C.  737,  20  M.  378,  28 
M.  119  referred.  NARAYANASAWMI 
NAICK  v.  SESHAPPIER.  17  M.  L.  J.  SS91 
892  S.  47,  O.  XXVI  B.  13,  14,  a7id  S. 
104.  0.  X,   L.   Ill   B.   I-S.   244,  396,   688— 
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Order  on  an  application  for  appointment  of 
a    Commissioner — Appeal. 

An  application'  for  tbo  appointment  of 
a  Commission,  under  S.  398,  is  not  a  mat- 
ter  falling    under    S.    244. 

An  order  made  on  the  application  is 
not  appealable  under  S.  588  ot  tbe  Code. 
(28  M.  124  Distiug)  MALLAYYA  v.  SUB- 
BARAYUDU,   17  M-  L.   J-  144. 

893  S.  47,  144  {1)—S.  244,  583— N.  W.  P., 
Bent  Act  {XII  of  1881) — Exccution-procccdiyigs, 

Money  recovered  under  a  decree  which 
has  been  reversed  or  superseded  must  be 
refunded  by  the  decree-holder — 3  W.  B.  (P. 
C),  11,   referred  to. 

Under  section  583  of  tbe  Civil  Proce- 
dure Code  a  party  entitled  to  restitution 
should  apply  to  the  Court  which  passed 
the  decree,  and  a  separate  suit  is  barred 
by  section    244. 

As  there  is  no  provision  in  the  Rent 
Act,  1881,  L-imilar  to  those  contained  in 
section  244  of  the  Civil  Procedure  Code 
and  Chapter  VII  of  the  Rent  Act  must  be 
deemed  to  contain  all  provisona  relating 
to  the  execution  of  decree  passed  by  a 
Court  of  Revenue,  a  judgment-debtor  is 
entitled  to  bring  a  separate  suit  for  reco- 
very of  money  realised  by  the  decree-hol- 
der in  execution  of  a  decree  passed  by 
a  Revenue  Court.  MASIH-ULLAH  KHAN 
V.   MAJID-UN-NISSA.     W-  2f.  A-,   1903,'P. 

207- =  26.  A.  149. 

894  S.  ^7,-144  (1)—S.  244,  683— Decree 
executed — Bestitution  when  decree   set  aside. 

A  separate  suit  is  not  necessary  to 
claim  restitution  of  money  paid  in  exe- 
cution of  a  decree  which  has  been  set 
aside  since  the  payment  is  made.  Reco- 
very may  be  made  by  proceedings  in  exe- 
cution. 22  All.,  79  folloived.  SARAN  v. 
BHAGWAN.  A-  W.  N.  1903.  p.  100.  =  25 
A.    ^^h 

895  S.  47,  -244  {1)—S.  244,  683,  S.  244 
and  583 — Bestitution  of  property — Execution, 
of  decree. 

S.  244  (S,  47)  does  not  apply  in  its 
entirety  to  proceedings  under  S.  583  for 
restitution  of  property  taken  in  execution 
of  a  decree,  which  is  reversed  in  appeal. 
MATIRAM  MARWARI  v.  RAMKUMAR 
MARWARI,  35  C.   265- 

896.  S.  47, 144  {l)-244,  583 -Execution  of 
decree — Bestitution — Inherent  powers  of  Court- 
Mesne  profits — Bevicw  of  decree  of  High  Court- 
Mesne  profits  for  the  period  betioeen  the  decree 
on  appeal  and  the  decree  in   review — Laches. 

In  a  suit  for  partition  a  house  was  allot- 
ted to  the  defendant.  On  appeal  by  the 
plaintiff  in  regard  to  compensation  which  he 
had  also  been  ordered  to  pay  the  High  Court 
allotted  to  him  the  house,  though  be  had 
made  no  objection  to  the  allotment  of  the 
house  to  the  defendant.  Possession  of  the 
bouse  was  taken  by  the  plaintiff  in  1892. 
In  1902  the  defendant  successfully  applied 
for  a  review  of  the  decree  of  the  High  Court 
and  got  possession  of  the  house  in  1904.  He 
subsequently   applied  to  the    original  Court 
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under  section  58:3  of  the  Civil  Procoduro  Godo 
for  moj',110  prcTits  lor  tlio  period  of  his  dis- 
possession. 

IMd,  (1)  that  section  5S3  of  the  Civil 
Procoduro  Code  was  not  applicable  to  the 
case,  for  the  bcuent  which  the  dpfondani. 
clftimod  was  not  granted  to  him  in  an  appeal 
under  Chapter  XLI  of  the  Civil  Procedure 
Code  ;  (2)  that  it  was  not  necessary  for  the 
defendant  to  bring  a  fresh  suit,  for  it  was 
the  duty  of  the  Courts  to  restore  to  him  that 
of  which  ho  had  bonn  deprived  by  reason  of 
the  enforcement  of  the  erroneous  decree 
subsequently  set  aside,  and  that  his  remedy 
was  by  applicatior,  the  matter  being  one 
which  may  be  dualt  with  under  the  provisions 
of  section  2i':l:  of  the  Civil  Procedure  Code, 
and  that  the  execution  Court  could  grant 
relief  in  the  exercise  of  its  inherent  powers 
and  (3)  that  the  defendant  should  not  bo 
allowed  profits  for  any  period  anterior  to 
the  date  on  which  the  judgment  upon  review 
was  passed  by  the  High  Court,  not  on  the 
ground  of  limitation  but  because  the  defen- 
dant was  guiUy  of  gross  laches.  COLLEC- 
TOR OF  MEEEIUT  u,  KALKA  PERSHAD. 
A.  W.  N.  1900F.  171=8  A.,  L.  J.,  556  = 
29  A.  6,35 

897.  S.  47,  7-ii  (/)-,S.  2i4,  583— Possession 
of  property  taken  tolthout  Court's  intervention- 
Decree  reversed  on  appeal — Suit  for  restitution- 
Conversion  of  plaint  into  application. 

In  a  suit  for  redemption  the  plaintiff 
obtained  a  decree  and  t^^ook  possession  of  the 
property  in  s;it  without  the  intervention  of 
tho  Court.  Tho  decree  was  'reversed  on 
appeal,  and  tho  defendant  brought  a  regular 
suit  to  recover  possession  of  the  mortgaged 
property. 

IJdd  that  a  regular  suit  was  precluded 
by  section  £±4  and  5S3  of  the  Code,  but  the 
CourL  (li  first  instance  would  have  exercised 
a  proper  discretion  if  it  had  treated  the 
plaint  as  an  application  under  section  583 
of  tho  Code.  SHEODIHAL  SAHU  v.  BIIA- 
WANI,  4  A.  I..  J.  i88-A.  ^W.  N.  1907 
I*.  QO  '  P9  A.  S*8. 

*89S.  "s.  47,  102-S.  2U,  586  Transfer  of 
execui'On.  to  regidar  Court — Order — J^peal — 
Second  appeal. 

A  Small  Cause  Court  decree  was  sent  for 
execution  to  the  regular  Court  of  the  Sub- 
Judge  who  passed  thereon  an  order  under 
S.  24-1.  ^ 

Held — that  an  appeal  lay  to  the  Court  of 
the  Dist  -ict  Judge  against  such  order. 

But  the  value  of  the  decree  being  less 
than  Rs.  600,  a  second  appeal  was  barred  by 
S.  586,  C.  P.  C.  PEARY  LaL  SINOH  v.  RA- 
DKA  NATH  SINGH,  U  O.  \¥  N.  861. 

883.  S-  47-  llo-S.  2-M,  622— Execution 
of  decree — Satisfaction  of  decree.  Grdrr  pass- 
ed after— Appeal — Revision  by  High  Court  on 
its  oiun  vwtiun — Powers  of  IIkjIi  Court  to 
revise  lolien  other  remedy  is  open  to  peti- 
tioner. 

The  decree-holder  had  got  a  decree 
granting  him  an  order  permanently  re- 
Btraiuing  tho   judgment-debtor  from   makir'^^ 
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certain  constructions  upon  a  rarcol  of  land, 
and  from  obstructing  the  decree- holder  in 
certain  works  that  lie  was  erect ing  upon 
tho  land.  The  decree- holder  had  cxcuted 
his  decree  and  recovered  costs.  After  he 
had  done  this,  tho  judgment-debtor,  being 
of  opinion  that  the  decree-holder  was  making 
constructions  over  a  larger  area  of  land 
than  that  which  was  set  out  in  tho  decree, 
came  to  tho  execution  Court  and  asked 
that  Court  to  order  demolition  of  the  build- 
ings erected  beyond  the  lands  specified  in 
tho  decree,  and  give  back  possession.  Tho 
relief    prayed    for   was  granted. 

Held,  that  no  •  appeal  lay  against  the 
order.  That  it  was  passed  without  jurisdic- 
tion and  did  not  faJl  under  section  244  of 
the    Civil   Procedure    Code. 

Tiie  High  Court  took  up  the  case  in 
r  vision,    and  set    the  order    aside    as  ^illegal. 

The  High  Court  is  competSnt  of  its  own- 
motion  to  call  for  tho  record  of  a  civil 
case,  and  pass  such  ordor  as  it  thinks  fit. 
It  is  not  debarred  from  doing  so  on  tho 
ground  that  another  remedy  is  open  to 
the  party  concerned.  7  C.  L.  E.  191  ;  21 
All.  133;  15  All.,  405,  referred  to.  DEBT 
DAS    V.    E.JAZ    HUSAIN.     A.    W.  K"-    1905- 

P-  19]  =  2.  A.L.J.  749  =  28   A.  72. 

900.  S.  47,  244— See  also  2.  O.  C.  51  No. 
458,  U.  B.  R.  1901.  P.  Ill,  No.  479,  4.  C.  L. 
J,  211  No.  484,  3,  O.  C.  371  No.  485,  1.  O. 
C.  22.  No.  436,  90.  P.  R.  1902,  No.  488,  A. 
W.  N.  1907,  P.  64.  No.  490,  5  C.  W.  N  1901 
P.  559  No.  511,  and  28,  B.  378  No.  677 
supra, 

900-  (a)  S.  47,  244—30.  G.  1044,  34  C, 
642— See  S.  50  No.  932,  933  infra  and  12.  C. 
W.  N.    614   No.    397    infra. 

901-  S.  48,  O.  XXL  R,  10  and  21  S.  230— 
Application  for  execiUiun,  amendment  of -Arrest 
— Attac'imeiU  of  tarwad  property — Limitation 
— Res-judicata. 

An  application  was  made  on  the  SOth 
July  1903,  to  execute  a  decree  for  money 
passed  on  the  30th  July  1891  by  the  arrest 
of  one  of  the  judgment-debtors  who  were 
all  members  of  tho  same  tarioad.  In  March 
1904,  on  application  by  the  decree-holder, 
the  previous  application  for  execution  was 
amended  without  notice  to  the  judgment- 
debtors,  by  inserting  in  it  a  prayer  for  tho 
attachment  of  tarioad  properties  which  was 
ordered    for    sale. 

Held,  that  tho  amendment  ought  not 
have  been  allowed.  The  application  of  March 
1904  to  amend  tho  petition  for  execution 
for  the  attachment  of  the  tarivad  proper- 
ties must  bo  treated  as  a  fresh  application 
and  having  been  m.ado  more  than  12  years 
after  the  date  of  tho  decree,  it  was  barred 
under   s.    230   of    the    Civil     Procedure    Code. 

Hence  the  tarwad  properties  could  not 
be    attached   and   sold    in    execution. 

Held,  also,  that  tho  order  for  sale  hav- 
ing been  passed  witliout  notice  to  the  judg- 
meut-Uubtors,  did  <»not  operate  as  res-judi- 
cata.—CRFAIATYLI  AMMA  V.  RAMAN  NAIR. 

15    M.L.J.  248. 


(    1139     ) 


CIVIL   DIGEST  {OF   OASES 


(     1140    ) 


Sup:  Govt  acts  (V.  of  1908)     (Contd.) 

002-  S.  48.— 0-  ^X^'  ^i.  10  mid  21-S. 
23U— Execution— Transfer  of  Property  Act.  {lY 
of   i6'6'2),   Sections   88   and  90 — Limitation. 

Held,  that  a  docroo  whioh  is  of  a  cora- 
posito  uatur,  partaking  both  of  the  uaturo 
of  tho  docroo  roforrod  to  ia  section  88  and 
of  that  rcCorrod  to  iu  section  90  of  tho  Trans- 
fer of  Property  Act,  is  not  a  docroo  for 
tho  paymout  of  money  within  tho  moaning 
of  section  230  of  the  Civil  Procedure  Code, 
and  therefore  not  liable  to  tho.  disabilities 
attachud  by  that  section  to  a  decree  for  mo- 
ney more  than  twelve  years  old— 16  AIL, 
418;  27  CaL,  285,  referred  to.  JADQ  NATH 
PilASAD   V.   JAUMOHAN    DAS.     A-  'W-    N- 

1903  P    98-25  A.   541. 

903.     S.   48-     O.   XXL   R.    10   and  21— S. 

230 — Decree  for  payment  of  money — Limita- 
tion— Contribution  of  previous  application  for 
execution— 31  G.  792— ^qq  T.  P.  A.  IV  of 
1882  S.  88,  90— Col.  678,  904— S.  48,  0,  XXI. 
R.    10  and  21. 

904-     S-  48.— 0.   XXI    R.   10   and  21-S. 

230— Limitation  Act  {XV  of  1877),  Schedule 
II,  Article  179 — Appeal  agaiyvst  a  portion  of 
a  decree — Limitation  for  application  to  exe- 
cute the  portion  not   appealed   against. 

Held,  by  the  Full  Bench,  that  under 
article  179  of  the  second  Schedule  of  the 
Limitatioin  Act,  when  a  portion  of  a  dec- 
ree has  been  appealed  against  and  a  por- 
tion has  not,  the  period  of  limitation  for 
an  application  to  execute  the  portion  not 
appealed  against  rung  from  the  date  of  the 
original    decree. 

Held,  also,  that  in  the  case  of  a  dec- 
ree for  the  payment  of  money  or  the  de- 
livery of  property,  the  period  of  limitation 
under  section  230  {a)  of  the  Civil  Proce- 
dure Coda  for  an  application  to  execute  a 
portion  of  the  decree,  which  has  not  been 
appealed  against,  runs  from  the  date  of 
the  decree  on  appeal — 23  Mad.,  60 ;  25  Gal., 
694;  22  Bom.,  500;  18  Bom.,  203;  13  All, 
1,  referred  to  and  12  Mad.,  479,  dissented 
from.  KRISTNAMA  GHARIAR  v.  MAN- 
GAMMAL.    26  M.  91  (F.  B). 

905.-  S.  48,  O.  XXL  R.  10  and  21— S. 
230 — Order  in  execution  proceedings  res-judi- 
cata — Limitation  Act,  S.  19,  application  to  exe^ 
cution  proceedings. 

Orders  m  execution  proceedings  are  bind- 
ing on  the  parties  in  all  subsequent  pro- 
ceedings m  that  suit  on  principles  analo- 
gous   to   those  of   res- judicata. 

Held,  further,  that  the  effect  of  the  pre- 
vious order  must  be  confined  to  «the  point 
actually    deoidei. 

Held,  also,  thit  the  provisions  of  S.  19 
of  the  LimatiOn  Act  cannot  affect  the  ab- 
solute prohibition,  a^^ainst  the  granting  of 
an  application  after  twelve  years  from  cer- 
tain dates,  imposed  by  S.  230,  Civil  Proce- 
dure Code  (11  B.  537,  14  B  20G,  13  0.  631, 
11  C.  57  refd.)  BHTKHARI  v,  GAUKI  SHAN- 
KAR,    11    0.    C    210- 

906-     S.  48.    O.XXIR.    10  arid   21— S.  230 
—Decree  twelve  ycar^  old — '\GratoUd" — Limi- 
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tation  Act  (XV  of  1877),  Section  14 — Execution 
of  decree  171   Gourt  not  having  jurisdiction. 

An  aiiplication  for  execution  of  a  decreo 
shall  be  doomed  to  have  been  "  granted " 
within  the  meaning  of  section  230  of  the 
Civil  Procedure  Code  when  the  Court  execut- 
ing the  decree  has  attached  laud  orl  the  ap- 
plication of  the  decree-holder  and  applied 
to  tho  Revonno  authorities  for  sanction  of 
sale. 

Whore  previous  to  the"  promulgation  of 
Punjab  Record  No.  9  of  1901,  s.  c,  1  P.  L.  R., 
1901  Qxocution  proceedings  were  held  in  a 
Court  subordinate  to  the  District  Court  not 
having  jurisdiction  in  the  matter,  by  order 
of  the  District  Judge— 

Held,  that  the  decree-holders  were  en- 
titled to  the  benefit  of  section  14  of  the 
Limitation  Act.  BAHADUR  KHAN  v.  SA- 
DHO  SINGH.  132  p.  L.  E ,  1904  =  76  P. 
R.  3904. 

907.     8.  48,  0.   XXI R.  10  and  21— S.  230 

— Instalment  decree — Provision  as  to  payment 
of  whole  decretal  amount  on  default  in  pay- 
7ncnt  of  instalment — Waiver  by  decree-holder 
to  enforce  the  provision — Limitation — Limita- 
tion Act  (XV  of  1877),  Sections  7,9  and  17— 
Minority  of  some  of  the  representatives  of  the 
decree-holder. 

Sections  7,  9  and  17  of  Limitation  Act 
cannot  be  interpreted  so  as  to  extend  tho 
period  of  limitation  for  an  application  to 
execute  a  decree  payable  •  by  instalments 
by  the  fact  that  on  his  death  the  decree-hol- 
der  left  heirs,   some   of   whom  were  minora. 

It  is  only  where  the  wording  of  an  in- 
stalment decree  is  that  the  decree  shall  be 
executed  for  the  whole  amount  outstanding 
on  default  of  an  instalment,  without  option 
to  the  decree-holder,  that  limitalioii  will  run 
from  tho  date  of  default.  The  decree  should 
be  construed,  as  far  as  possible,  in  favour  of 
the  judgment-creditor,  that  is,  as  giving  an 
option- to  , him,  .wherever  this  can  fairly  be 
done. 

In  the  present  case  the  Chief  Court  held 
that  the  fair  construction  of  the  decree  was 
that  the  decroe-holder  had  the  option  given 
to    him    by    the    decree.     ALLAH    BAKH3H 

V.  BHAVVANI.  131  p.  L.  R.  1903=100  p. 
R.    1902. 

908-  S.  48,    0.  XXI R.    10   and21—S.  230 

— Only  some  of  the  defendants  appealed  against 
a  portion  of  decree — Tiie  appfial  was  dismissed 
— Limitation  for  executing  the  remaining  por- 
tio'i  of  the  decree— 32  P.  R.  1907  =  8  P.  L.  R. 
1908.     See  Limition  Act  Art.  179  (2). 

909-  3.  4S,  0.  XXI R.  10  and  21— 230— 
Execution  of  decree — Liynitation — Decree  twelve 
years  old. 

The  execution  of  a  decree  is  not  barred 
by  reason  of  expiry  of  twelve  years  from  the 
date  of  decree  under  section  230  of  the  Civil 
Procedure  Code  when  proceedings  in  execu- 
tion are  continued  on  an  application  in  due 
iorm  made  within   twelve  years   and  granted 
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by    Court.     SARDAR    BISHEN    SINGH    v. 
GANGA  RAM.    79  P  L  R  1905    27  P-  R- 

1905 

909  (a)--S  48,0.  XXI.  R.  lO  and  21— 
S  230  —Order  sanctioning  agreement  under 
S.  257- A—  Whether  a  fresh  decree  or  old  or- 
der for  payment — Mistake  of  law — Res- judi- 
cata —  Limitation. 

An.  order  by  whicb  a  compromise  under 
S.  257  A.  G.  P.  C.  is  sanctioned  cannot  be 
said  to  be  either  a  new  decree,  or  an  old 
order  subsequent  to  decree  directing  the 
payment  of  morcy,  within  the  meaning 
of  S.  230  (6),  Civil  Procedure  Code  (14  M. 
L.J.  35U  referred). 

Where  a  previous  order  proceeded  on 
a  mistake  of  law,  such  a  mistake  cannot 
operate  as  res-judicata  in  a  subsequent  pro- 
ceeding, which  in  no  way  affects  the  opera- 
tion of  that  order  (30  M-  461  and  504 
referred).  R.  M.  P.  L.  PALANIAPPA 
CttETTl^R  V.  RAJA  VISVANATHA  VIJA- 
YA  KUMARA  BANGARU  TIRUMALAI 
SAVARI   NAIDOO,    4    M-  L-  T   233. 

910  S.  48,  0.  XXL  B.  10  and  21— S. 
23u — Execution  of  decree — Date  of  decree — 
Limitation. 

See  Limitation  Act  Art  179  (2)— RAL- 
LA  MAL  V.  MJST.  MALAN  164  p.  L- R- 
1905  =  8  P  R    1905 

911  S.  48,  0.  XXL  R.  10,  21— 230— Exe- 
cution of  decree — Stc^^  in  aid  of  execution — 
Decree-holder  filing  recc.pt  certifying  -payment 
of  part   of  decree  money ^^ Limitation. 

See   Limitation  Act   Art  179  CI.  4 

912  S.  48-  0.  XXL  B.  10  and  21  S.  30. 
-Execution  of  decree — Limitation — Decree  for 
money. 

A  decree  for  recovery  of  money  by 
sale  of  specific  property  is  a  decree  for 
money  within  the  rjeaning  of  S.  230  of  the 
Civil  Procedure  Code.  (16  A  418,  25  A  541,  24 
G.  473,  25  C.  680,  27  C.  285  noc  followed. 
28  M.  224,  and  473  followed).  RAM  GO- 
PAL    V.  TEJA  SINGH.     121   P.  L.  R.  1908- 

913  S.  48,  0.  XXL  B.  10  and  21— S. 
230— A.  W.  N.  1903  P.  237— See  S,  11  No. 
208   supra. 

914  S.  48.  0.  IX.  R.  13—230,  108— Ap- 
plication after  expiry  of  12  years — Fraud  of 
judgment- debtor  delaying  execution — Frivolous 
application   under   S.    108. 

Pending  execution  of  a  money  decree, 
the  judgment-debtor  made  a  frivolous  ap- 
plication to  set  it  aside  under  S.  108,  G. 
P.  C.,  with  a  view  to  delay  the  execution 
proceeding. 

Held,  th&t  the  conduct  of  the  judgment- 
debtor  was  fraudulent  within  the  meaning 
of  the  final  clause  of  S.  230,  C.  P.  C,  The 
Court  to  which  an  application  to  execute 
a  money  decree  is  made  more  than  12 
years  after  the  date  of  the  decree  should 
exercise  a  sound  discretion  in  deciding 
whether  the  execution  should  proceed  or 
not.  If  tho  Court  should  find  on  evidence 
that  tho  decree-holder  had  been  diligent 
in  proceeding  with  tho  execution  from  the 
date  that  tho  deciea   was  passed  ao^  that 
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the  judgment- debtor's  conduct  was  that  it 
cause  I  unnecessary  delay  lu  luvvmg  execu- 
tion, he  or  she  having  acted  fraudulently 
or  used  force,  the  Court  ou^ht  to  allow 
cxccution.--RAl  SHAM  KISSEN  v.  DAMAR 
KUMARI    DBBI.     U  C-  W-    N    440- 

915.  S-  48,  O  XAT  B.  11  {2)  a,id  17-S.  230, 
235,  215 — Execution  <>f  decree — Defective  appli- 
cation—  Amendment  of. 

In  this  case  decree  was  passed  on  the 
29th  October  1888.  After  several  applica- 
tions for  execution  were  granted,  the  last 
written  application  for  execution  was  pre- 
scnLcd  on  tlie  27th  February  1900,  in  which 
it  was  prayed  "  tbat  the  jadgracnt-debtor  be 
summoned  and  be  ordertjd  to  pay  the  money 
due.  '*  On  the  21st  March  1901  an  oral 
application  for  attachment  of  the  judgment- 
debtor's  houses  and  ornaments  '^as  made. 

Held,  that  the  application  was  barred  by 
section  230  of  the  Civil  Procedure  Code, 
having  been  made  more  than  12  years  after 
the  decree  was  passed. 

Held,  also,  that  the  application  presented 
on  tho  27th  February  19U0,  was  defective  as 
it  did  not  comply  with  tlie  requirements  of 
section  235  of  ihe  Civil  Procedure  Code. 

Held,  further,  that  amendment  could 
not  be  allowed  under  section  245  of  an  appli- 
cation which,  when  complete,  would,  even 
if  dating  from  its  original  presentation,  be 
barred  by  section  230.  KANHAYA  LAL  v. 
MAYA  MAL  112  P.  1m  R.  1902- 

916.  s.  43,  O.  XX/  E.  11  {2)  andl7—S, 
230,  235,  245 — Execu  ion  of  Decree. 

A  Civil  Court  may  send  a  decree  simul- 
taneously to  two  other  Courts  for  execution 
and  issue  process  in  execution  itself  without 
waiting  for  the  reports  of  tho  other  Courts — 
Execution  may  not  bo  ordered  on  aa  applica- 
tion which  does  not  comply  with  the  provi- 
sions of  section  235,  Civil  Procedure  Code. 
Execution  may  be  had  simultaneously  against 
the  person  and  property  of  tho  judgment- 
debtor,  unless  there  be  special  cause  to  the 
contrary.  14  M.  I.  A.  P.  529  referred  to. 
MAUNGTHA  DQN  V.  MAUNG  THIN.  U. 
B.  R.  1904  p.  1-  Execution  of  decree. 

917.  S.  48,  47-2W,  21i— Decree  of  appel- 
late Court  directing  accounts  to  ha  taken — Or- 
der declaring  the  amount  due — Appeal — 13  M. 
L.  J.  212-26  M.  237.  See  T.  P.  A.  IV  of  1882 
S.  88  Col.  671. 

918.  S.  43.  0.  XXI  B.  1617-S.  230,  232, 
275- Death  of  party  after  hearing  of  appeal 
and  before  delivery  of  judgment — Bight  of 
legal  representative  to  appeal — Limitation — 
Execution  of  decree— Defective  application  for 
execution  made  on  the  last  day  before  the 
period  of  limitation  expired. 

"When  after  the  hearing  of  tho  appeal, 
and  beforj  delivery  of  judgment,  a  party  to 
the  appeal  died,  and  his  representative  made 
a  second  appeal  to  the  High  Court^againsb 
the  judgment  passed  on   appeal 

Held,  that  the  appellant  was  not  in- 
competent to  prefer  the  second  appeal,  by 
reason  of  the  <  fact  that  he  had  not  been 
brought   oa  the   record  before  the  judgment 
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of  tho  lovvor  Appollafco  Court  was  dolivorod, 
and  that  tho  jadguuiit  should  bo  road  as 
from  tho  dato  whoa  tho  Court  resorvcd  judg- 
mout.  It  was  not  iucumboat  oa  the  ap- 
pollant  to  mako  an  application,  under  soc- 
tion  232  of  tho  Civil  Procedure  Code,  to 
tho  Court  which  passed  tho  decree,  the 
proper  procedure  was  as  was  adopted  by 
the  appellant,^  to  apply  to  tho  High  Court 
to    be    brought  on  the    record. 

Section  215  of  the  Civil  Procedure  Code 
contemplates  that  an  unverified  petition  may 
bo  returned  for  amendment,  but  such  a 
petition  is  not  an  application  which  will 
prevent  tho  operation  of  tho  statute  of  li- 
mitation. 

An  application  for  oxocution  of  a  dec- 
roo  was  presented  after  tho  expiry  of  twelve 
years  from  tho  dato  of  the  decrees  oti  tho 
first  day  the  Court  re-oponod  after  vaca- 
tions, the  period  having  expired  when  the 
Court  was  closed.  The  application  was  not 
veriiiod,  and  no  evidence  was  produced  to 
show  that  the  applicant  was  authorized  by 
the  decree-holder  to  make  the  application. 
It  was  returned  by  Court  for  amiondmont. 
The  judgment- debtor  contended  that  the  ap- 
plication  v/as   barred. 

Held,  that  the  defective  application  had 
not  the  effoot  of  preventing  tho  operation 
of  the  statute,  and  it  v/as  barred  by  limita- 
tion. In  the  circumstances  of  the  case  the 
Court  ought  to  have  rejected  the  applica- 
tion, and  not  to  have  made  an  order  allow- 
ing it  to  be  amended.  TH.\THA.OHARIAR 
V.  VENKATESA  TAWKER,  12  M-  I*-  J. 
435=23  M-  101. 

919-  S.  43,  0.  XXL  R.  2  aiid  S.  75— S. 
230,  258,  295— Execution  of  Decree— Decree 
for  sale  with  personal  remedy  for  balance 
unsatisfied  governed  by  S,  258,  even  before 
sale  of  mortgaged  property — S.  255  applicable 
even  to  decrees  for  sale  alone  bat  not  to  re- 
ceipt by  mortgagee  in  possession — Mortgage 
decrees  under  S.  83  of  the  Transfer  of  Pro- 
perty  Act. 

A  decree  directing  the  sale  of  mort- 
gaged properties  in  default  of  payment  of 
money  is  a  decree  for  money,  whether  thero 
is  a  direction  to  pay  personally  or  not  and 
whether  the  remedy  against  the  property 
is  exhausted  or  not.  Such  decrees  will  be 
money  decrees  under  ss.  280,  253,  and  295 
of  the  Code  of  Civil  Procedure,  although 
they  will  not  be  so  under  ss.  220  and  222 
of  the  Code.  Kommachi  Kather  v.  Pakker, 
(I.  L.  R.,  20  Mad.  107),  and  Hart  v.  Tara 
Prasanna  Mukerji,  (I.  L.  R,  11  Cal.  718) 
referred  to  and  approved.  The  provisions 
of  the  Code  of  Civil  Procedure  relating  to 
execution  of  decrees  apply  with  a  few  execep- 
tions  to  mortgage  decrees  under  the  Transfer 
of  Property  Act.  There  is  no  couflict  between 
the  provisions  of  3.  253  of  the  Coda  of  Civil 
Procedure  and  the  provisions  of  the  Transfer 
of  Property  Act.  Malliharjunadio  Setti  v. 
Lingamurti  Pantulu  (I.  L.  R.,  2-5  Mad.  211) 
referred  to  and  approved.  Receipts  by  a 
mortgagee  iu  possession  after  decree,   though 


payments  to  tho  mortgagee  under  S.  22  of 
tho  Limitation  Act,  will  not  bo  "  mouoya 
payable  under  the  decree  "  v/ithin  tho  mean- 
ing of  S.  258  of  tho  Civil  Procedure  Codo 
and  consequently  the  provisions  of  that  sec- 
tion will  not  apply  to  such  receipts.  Mal- 
likarjuna  Sastri  v.  Narasiviha  liao,  (I.  L.  R., 
21  Mad.  412),  overruled.  VADINAD\SAMY 
AYYAR  V.  SOMaSUNDU.VM  PILLYI,  15 
M.  L.  -X  123  ;  F.  B-23  M-  473- 

920.  ,S.  48,  O.  XXI  B.  43,  52,  573,  0. 
XXX  mi  R.9,11,  12-S.  230,  269,  272,  295, 
486,  489,  490—Attachmvit  before  judgment. 

By  attaching  property  before  judg- 
ment, though  tho  plaintilT  obtains  a  security, 
ho  has»  no  charge  on  the  property  which 
remains  that  of  the  defendant  available  for 
all'  decree-holders.  Ho  must  as  any  other 
creditor  apply  or  execution.  By  attachment 
ho  does  not  get  any  right  to  bo  treated  pre- 
ferentially to  other  docreo-hold'^rs.  12  7Jy;^, 
400  referred  to.  SEWDUT  ROY  v.  SREB 
CANTOMAITY.  10  C.W.N.  634=33  0. 
639. 

921  S.  48,  73S.  230,  295— Decree—Mort- 
gage decree — Decree  for  money — Application 
for   execution — Limitation. 

Where  a  decree  directs  a  defendant  to 
pay  money  to  the  plaintifi  and  in  default, 
the  property  mortgaged  is  to  be  sold  and 
the  balance,  if  any,  is  to  be  realised  from 
the   other   properties  of   tho  defendants. 

Held,  that  this  was  a  decree  for  money 
within  the  meaning  of  s.  230  of  the  Codo 
of  Civil  Procedure  Kommachi  Kather  v.  Pak- 
ker, (I.  L.  R.  20  Mad.  107),  followed.  Kartic 
Nath  Pandey  v.  Jnggernath  Ba-n  Marwari 
(I.  L,  R.,  27  Cal.  235),  deferred  from.  »An 
application  for  attachment  of  certain  pro- 
perty cannot  be  treated  as  an  application 
to  execute  a  decree  which,  directs  the  sale 
of  that  property.  Jogamaya  Dassi  v.  Thaoko- 
moiii  Dassi,  (I.  L.  R.  24  Oal.  472),  approved. 
ABDTJLLA  SAHIB  v.  DOCTOR  OOSMAN 
SAHIB.    2S  M.   224. 

922.  S.  48,  92,1  93— S.^  230,  539—E.JC3CU' 
tion  of  a  decree  as  to  pit] a  and  ^giving  of 
honours  to  a  deity  ^^ according  to  visage'*  of 
a   religious  institution. 

A  decree  directing  the  performance  of 
puja  and  the  giving  of  honours  to  a  deity, 
"  according  to  the  usage "  of  the  religioug 
institution  in  question,  is  merely  a  declara- 
tory decree,  and  the  Court  cannot  in  exe- 
cution see,  that  the  trustee  (judgment-deb- 
tor) acts  in  accordance  with  the  usage  of 
the  institution,  for,  tho  Court  would  thoa 
have  to  supervise  religious  matters,  which 
are  "beyond'  tho  province  of  Civil  Courts  (5 
B.  80,  3  M.  I.  A.  359  P.  0.  followed)  If 
the  trustee  fails  to  do  his  duty,  ho  may 
be  removed  by  a  suit  properly  framed  for 
the  purpose,  in  which  case  tho  enquiry  in- 
to the  religious  usages  of  the  temple  wo  aid 
be  ancillary  to  the  determination  of  a  ques- 
tion of  civil  right,  viz.,  tho  right  to  re- 
move the  trustee  (13  C.  413  (P.  C.)  23  M. 
293     followed.)    JANAKIRAMA    REDDI    v. 
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THIRU  VENKADxY  RAMANUJA   CHARI    2, 
M.  L    T-  94- 

922  («)•  S.  48,  73— S.  230,  295—1  L.  B.  E. 
J90U—1902   ]\    121  No  10  .96  infra. 

923.  S-  48,  115— S.  '230,  622— Article  170, 
Sch'^dule   II,    Limitation   Act. 

Ordcriug  execution  of  decree  more  than 
three  years  from  date  of  last  application 
of  execution  is  an  illegality  within  the  moan- 
ing ot  section  G22-11  0.  6,  L.  B.  K  lUOl 
P.  833,  U.  B.  li.  1897— lUOl  P.  311  and  477 
— NGA  SHWK  THIN  v.  NGA  NYUN.  XJ. 
B-    R-    1305    P-    26-     (Civil    Procedure)— 

824*  S-  49 — ^^^ — Execution  of  decree — 
Assujnment  of  money — AjwHcation  by  assignee 
for  sale  of  eqidty  of  redemption — A.  W.  N. 
1905  P.  i2—2  A.  L.  J.  121—27  xi.  450— Seo 
,'  T.  P.  A.  IV  of  1882— S.  99  Col:  709. 
'  925-  S.  49,0.  XXI R.  16-S.  233,  232— 
AsbKjnee  of  decree — Equities — 3  M.  L.  T.  107 — 
17  M.  L.  J.  503.  See  T.  P.  A.  IV  of  18S2-S. 
67,  93,  99  Col.  G21. 

923-  S.  49,  O.  XXI  B.  18-S.  233,  246— 
Assignment  of  decree — Notice  to  judgment- 
debtor — Cross -decrees — Equity, 

Section  246  of  the  Civil  Procedure  Code 
is  not  inapplicable  to  a  case  where  the  cross- 
decrees  are  passed  by  the  very  Court  whoso 
duty  is  to  execute  them  and  neither  has 
been  transferred  for  execution  lo  another 
Court. 

After  the  assignment  of  a  decree  but 
before  notice  of  it  was  given  to  the  judgment- 
debtor  the  judgment-debtor  obtained  a  decree 
for  a    largo    sum  agaiust  the  assignor. 

Held,  that  the  assignee  could  not  execute 
the  decree  assigned  to  him,  as  the  assign-men t 
was  subject  to  equities  and  did  not  take  effect 
till  notice  of  it  was  given  to  the  judgment- 
debtor.— L.  B.,  13  1.  A.,  106,  distinguished. 
SINNU  PANDARAM  v.  SANTHOJI  HOW. 
12M.  L.  J.  398  =  26  M.  428- 

927  S.  60  ~'^-  ''^'^1' — Execution  of  decree — 
Execution  against  representative  of  judgment- 
debtor. 

On  the  death  of  a  female,  L  and  others 
took  possession  of  her  land.  N  sued  them 
as  her  heir  and  obtained  a  decree  for  pos- 
session. He  died  immediately  after  the  dec 
ree  and  L  and  others  succeeded  to  the  land 
as  heirs.  B  had  advanced  N  the  money  to 
conduct  his  suit  against  L  and  others  On 
N's  death  B  sued  L  and  others  as  the  heirs 
of  N  and  got  a  decree  which  he  sought  to 
execute  against  the  lands  in  their  possession. 
It  was  contended  by  them  tbat  B  had  no 
right  to  do  so,  for  they  were  not  the  repro- 
Bontatives  of  JV  as  regards  the  land. 

Held,  that  the  contention  was  not  valid, 
and  the  land  was  liable  for  B's  decree  passed 
against  them  as  representatives  of  N.  BHAG- 
WAN  SINGH  V.  LEKHU.  48-  P.  L-  II- 
1905. 

928-  S-  50 — S.  234 — Personal  decree  by  one 
partner  against  another  for  dissolution  and  for 
a  definite  sum  of  money — Death  of  judgvient- 
debtor — Right  of  decree-holder  to  execute — 
Joinder  of  undivided  brother  of  deceased  — 
Legality — Hindu  Law. 
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Potitionor  had  obtained  a  dccrco  against 
his  three  partners  dissolving  the  partnership 
and  ordering  the  first  defendant  to  pay  hira 
a  definite  sum  of  money.  Before  the  decree 
was  executed,  first  defendant  died,  and 
petitioner  now  sought  to  execute  it,  under  a. 
231  of  the  Code  of  Civil  Procedure,  against 
tlio  widow  and  undivided  brother  of  first 
defendant  who  liad  boon  joined  as  duEondanta 
as  the  legal  representatives  of  the  deceased. 
Thf>  first  defendant  had  not  been  sued  in  a 
representative  capacity,  as  managing  member 
of  his  family,  nor  the  business  was  a  family 
business: 

Held  that  inasmuch  as  the  decree  was 
purely  in  personam  against  the  first  defend- 
ant, and  not  a  decree  against  any  property 
represented  by  him,  or  one  winding  up  tho 
aSairs  of  partnership  and  providing  for  pay- 
ment of  its  debts  and  for  distributing  the 
surplus  according  to  tho  shares  of  the  part- 
ners, petitioner  was  not  entitled  to  execute 
it  as  against  the  brother  by  attaching  and 
bringing  to  sale  the  joint  family  property 
which  had  como  to  him  by  survivorship, 
whether  it  was  ordinary  family  property  or 
property  acquired  for  the  family  by  the 
partnership  trade. 

Held,  further,  that  execution  should 
proceed  only  against  the  widow,  who  alono 
was  the  legal  representative  of  tho  first 
defendant,  and  the  brother's  name  should 
be  r-Miroved  from  the  record.  Execution 
should,  be  grantei,  under  s.  234  against 
the  widow,  as  tho  legal  representative  of 
the  deceased  first  defendant.  If  t!io  deceased 
had  loft  any  separate  property,  it  could  be 
attached  even  in  tho  hands  of  the  fifth 
defendant,  just  as  it  might  be  attached  if 
it  were  found  in  tho  hands  of  any  stranger. 
VEERAPPA  CHETriAR  v.  RAMASWAMI 
AIYAR.     27  MlOo. 

928  (A)  S-  50  -234— Execution  against 
represeiitative  of  deceased  judgment- debtor — 
Joint   family  property. 

A  obtained  a  decree  against  tho  father  of 
a  joint  Hindu  family,  who  died  before  execu- 
tion. A  attached  certain  proporty  in  the 
hands  of  the  son  alleging  it  to  be  joint- 
family  property. 

Held  that  joint-family  property  cannot 
be  considered  in  whole  or  in  part  as  if  it 
was  assets  in  the  handa  of  the  son  as  the 
representative  of  the  father  under  S.  234,  0. 
P.  C.  and  the  question  of  the  liability  of  tho 
joint- family  property  cannot  be  determined 
in  execution  proceedings.  RAZAWAND  v. 
PRAGDIN.  6-  0-  Cm  271-  J3zti  see  contra 
34  C  6i2  [F.  B)  No.  933  infra. 

929  S.  50— -^^  ^^^ — ^^ Legal  representative," 
meaning  of — Personal  decree — Decree  against 
life-liolder— Holding  property  with  power  to 
litigate  in  respect  of  it-Execution  against  succes- 
sor. 

One  G  left  a  widow  J  having  before  his 
death  executed  an  anumatipatra  in  her  fa- 
vour, under  which  he  gave  her  power  to  adopt  a 
sou  and  to  holO  and  manage  tho  property  loft 
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by  him  during  her  lifo-timo.  Sho  adopted  B. 
Aftor-wards  13.,  tho  adopted  son,  quarollud 
with  J.  his  adoptive  motlior,  over  possession  of 
the  property  and  enteredtinto  Htigatiou  witli 
her.  Ultimately  Ji  executed  an  ikrarnavia 
in  her  favour  which  provided  that  sho 
would  hold  and  manage  the  property  with- 
out tho  power  of  alienation  and  carry  on 
litigation  in  her  own  name.  '^  suit  was 
brought  n.qainst  J.  to  recover  possession  of 
certain  alluvial  lands  and  a  decree  for  recovery 
of  possession,  for  mesne  profits  and  for 
costs  was  passed  against  her,  for  partial  execu- 
tion of  which  an  application  was  made  to 
Court.  On  her  death  73's  widow  D  came 
in  possession  of  the  whole  property.  Execu- 
tion was  applied  for  against  D  who  con- 
tended that  the  decree  was  a  personal 
decree  against  J  and  that  sho  was  not  the 
legal  representative  of  J  according  to  the 
provisions  of  section  234,  Civil  Procedure 
Code,  and  the  decree  could  not  be  execut- 
ed against  her. 

Held,  that  the  decree  was  not  a  per- 
sonal one,  for  J  was  contesting  the  suit 
bona  fide  for  the  benefit  of  the  prop-rty, 
and  D  was  her  legal  representative  within 
the  meaning  of  section  234  of  the  Civil 
Procedure    Code. 

That  the  term  "  legal  representative  '* 
has  been  used  in  section  234  of  the  Civil 
Procedure  Code  to  mean  the  successor  of 
the  judgment-debtor  and  to  include  such 
successor  either  to  her  estate  or  to  the 
property  in   suit. 

Per  Woodruff  J. — The  term  '«  legal  rep- 
resentative "  includes  any  person  who  in 
law  represents  the  estate  of  a  deceased 
judgment-debtor.  DINaMONI  CHAUDHU- 
BANI  V.  ELAHADUT  KHAN  8-  C  W.  K"- 
843. 

930-  S.  50 — ^'  ^^^ — Court  passing  decree 
— Jurisdiction  of  executing  Court  to  order 
bringing  the  legal  representative  of  the  de- 
ceased decree-holder  on  record — Waiver  of 
objection. 

The  proper  Court  to  bring  the  legal 
representatives  of  a  deceased  decree-hol- 
der on  record  is  the  court  which  passed 
the  decree,  not  the  Court  to  which  the 
decree  has  been  transferred  for  execution, 
but  the  order  of  the  latter  Court,  if  it  is 
otherwise  competent  to  pass  the  order,  will 
not  be  void,  and  the  objection  to  jurisdic- 
tion being  one  that  can  be  waived  by  the 
parties.— THAMBOO  PILLAI  v.  SRIRAMU- 
LU   NAIDU.     17  M.  L-  J.  ~~' 


931  S-  50,  0,  IX.  B.  7,  0.  XXII  R.  4 
—S.  234,  108,  363  Ex-parte  decree— Death  of 
defendant — Application  by  representatives  of 
defendant  to  be   brought   on   record. 

Section  368  of  the  Civil  Procedure  Code 
only  applies  to  the  case  of  a  defendant 
who   dies  before   a  decree  is  passed. 

A  defendant  died  after  a  decree  ex-parte 
was  passed   against   him. 

Held,  that  his  representatives  could 
not  apply  to  set   aside   the    ex-parte   decree 
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unless  the  Plaintiff  brought  them  on  the 
record  as  representatives  under  section  284 
of    the   Civil   Procedure    Code. 

Section  108  of  the  Civil  Procedure  Coda 
applies  only  to  the  defendant  against  whom 
tho  ex  parte  decree  is  passscd-  SAMBASIVA 
CHETTI  V.  VEERA  PERUMAL  MUDALI. 
28   M-  361 

932-  S-  50,  47-S.  234,  244— Legal  repre- 
sentative of  judgment  debtor — Order  passed 
against  residuary  legatee  of  judgment- debtor. 

In  the  course  of  execution  of  a  decree  an 
account  was  prepared  showing  tho  amount 
due  to  the  decree-holder.  The  judgment- 
debtor  objected  to  tho  account  but  while  the 
matter  was  still  pending  before  the  Court  he 
died  and  an  order  was  made  requiring  the 
decree-holder  to  take  necessary  steps  against 
legal  heirs  of  the  deceased  judgment-debtor. 

Two  persons  R.  K.,  who  claimed  under 
a  Will  of  the  deceased  judgment-debtor,  and 
C.  N.  who  was  regarded  as  the  nearest  agnate 
relation  and  heir  ab  intestato  of  the  judg- 
ment-debtor, were  made  parties  to  the  pro- 
ceedings. Notices  were  issued,  and  though 
the  said  notices  were  served  upon  them,  they 
did  not  enter  appearance,  and  an  order  was 
passed  approving  the  account  prepared  dur- 
ing the  lifetima  of  the  judgment-debtor. 
Sometime  after  the  order  was  passed  letters 
of  administration  were  granted  to  R.  K.  A 
question  arose  whether  the  order  passed  be- 
fore letters  of  administration  were  granted 
was  binding  on  the  estate  of  the  judgment- 
debtor. 

Held,  that  the  order  was  a  binding  order. 
4  Cal.  342,  14  Mad.  454,  17  Mad.,  186  referred 
to.  CHUNI  LAL  BOSE  v.  OSMOND  BEE- 
BY.    SO  G.  1044. 

933.  S-  50,  47-S.  234,  244— Legal  repre- 
sentative— Decree  against  Mitakshara  father — 
ancestral   property — Execulioii    against    son. 

Per  Curiam  {Harington  and  Geidt  3  J., 
dissenting)  : — When  on  the  death  of  a  mem- 
ber of  a  joint  Mistakshara  farilily,  against 
whom  a  decree  for  money  has  been  passed, 
his  son  is  brought  on  the  record  as  his  legal 
representative,  the  question  of  the  liability 
of  the  ancestral  property  which  the  son 
acquires  by  survivorship  for  the  debt  covered 
by  the  decree  may  be  determined  in  the 
execution  proceedings,  and  a  separate  suit 
is  not  necessary.  Meaning  of  the  expression 
'  legal  representative  '  discussed.  The  second 
clause  of  S.  234  was  inserted  only  for  the 
protection  of  the  legal  representative  and  not 
for  detracting  from  the  right  of  the  decree- 
holder  to  proceed  against  property  which  ia 
otherwise  liable  under  the  subslantive  law 
of  the  country  to  be  s  Id  ia  e^  ecution.  {Per 
Mitra  J.)  AMAR  CHANDRA  KUNDU  v. 
SEBAK  CHAND  CHOWDHRY.  5  C.  L.  J. 
491;  F.  B.-U  C.  W.  N.  593=S4  C.  642 
(F.  B.)  =  2M.L.T.  207=84  C  642-  But 
see  to  the  contrary  6  0.  C.  271  No.  928  {a)  supra. 

934.  S.  50,  47-S.  234,  244—15  M.  L.  J. 
116-28  M.  466— See  S.  47  No.  537  supra. 

935.  S.  50,  47-S,  234,  244—26  M.  501— 
See  S.  47  No.  539  supra. 
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939.     S.  50,  47-  S.  23i,    244—6  C.    W.   N. 

223— Sees.  47  No.  538  supra. 

937.  S.  50,  4^-5-.  ^34,  244— Decree-holder 
suing  executor,  after  judgment  debtor's  death, 
for  administration. 

A  who  had  obtained  a  dccroo  against  B 
Binco  deceased  having  failed  to  realise  the 
decretal  amount  by  executing  the  decree 
against  the  executrix  of  B  sued  the  executrix, 
charging  her  with  mal-adrainistration  and 
asking  for  administration  of  the  judgment- 
debtoi'ci  estate. 

Held,  that  the  suit  involved  a  much 
wider  question  than  one  merely  relating 
to  the  execution  of  the  decree,  and  was 
not  barred  by  S.  244  ot  the  C.  P.  Code 
(11  B  727,  2i  C  473  refd.)  SARATMANI 
DEBI  V.   BATTA     KRISHNA     BANERJEB, 

12  C-  W.  N-  614. 

988.  S-  50,  O.  XXI  R.  32-234,  260-Decree 
— Exixution — Injunction — Order  directed  to 
an  Officer  of  the  Court — Judgment- debtor — 
Death — Legal   Bepresentative. 

A  Cour<-,  in  executing  a  decree  which 
enjoins  a  party  to  do  a  particular  act, 
e.  g,,  the  removal  of  certain  portions  of 
his  house  whereby  he  obstructs  ancient 
lights  of  the  other  party,  has  no  power 
to  pass  an  order  empowering  an  Officer  of 
the  Court  to  execute  the  decree  by 
demolishing  the  objectionable  superstructure, 
but  it  should  pass  an  order  in  accordance 
with   Section   2G0,   Civil  Procedure   Code. 

Where,  however,  a  Court  passes  such  an 
order,  the  darkhast  need  not  be  rejected 
on  that  ground  alone;  but  a  Court  of 
appeal  can  make  such  an  order  in  its  stead, 
as    the   law  permits. 

A  decree  containing  an  inj  motion  can 
be  enforced  against  tiie  son  oi  the  original 
judgment  debtor,  after  his  death,  under 
Section  234,  Civil  Procedure  Code.  SAKAR- 
LAL    JASWANTRAI    v.  BAI    PACIVATIBAI. 

4L  B   It-  U-23   B.  283. 

939  S-    60,  O.  XXII.  a.  10— Ss.   234   and 

374 — Money-decree — Transfer  pendente  lite — 
Tran  feree  cndd  not  in  execution  be  made  legal 
representative. 

A  having  certain  transactions  at  the 
B  Rice  Mills  obtained  a  simple  money- 
decree  against  B  and  pending  the  suit  B 
transferred  the  mills  with  all  assets  and 
abilities  to  C  of  which  B  was  to  be  the 
mmaging  agent.  In  execution  proceedings, 
it  was  sought  to  execute  the  decree  against 
C  substituting  thorn  on  the  record  as  the 
legal  representatives  of  B  held  that  this 
could  not  bo  done  a.3  S.  234  or  S.  342,  C  P.  0. 
did  not  apply.  (IG  0  40,  23  C  37^-)  Disting. 
30,  C  i)61  followed)  THE  ARBCTHNOT'S 
INDUSTiUALS,  LL^D.  v.  A.  M.  MUTHIJ 
CHETTIAR  AND  A.  M.  O.  MUTHU 
CHETTIAR  V.  PARTICK  MACPAYDEN. 
4  M.  L.  T.  190 

940  S-  50,  0.  XXII   R  10—234,  372 
One  if  obLaincd  a    decree  against  a  com- 
pany.    The  company  sold  all  their  properties 
with  the  liabilities,  and    the    purchaser  again 
sc'd  them  to  another  limited  company.    The  I 
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docrco-holder    applied    for   execution   of  his 
decree  against   the    latter   company. 

Held,  that  sections  234  and  372  of  tho 
Civil  Procedure  Code  were  not  appli- 
cable to  the  case  and  the  applicaoion  wag 
not  maintainable.  HARISH  CHANDRA 
TEWARY  V.  CHANDPORE  COMPANY 
LIMITED.     80-  C-  961. 

941-  S.  52— ^52  — Ifin^M  Law— Rights  of 
creditors  of  deceased  debtor  on  his  estate — 
Heir's  liability. 

Tho  decree-holder  attached  property  of 
the  judgment-debtor  after  her  death.  Her 
representative  put  forward  a  claim  to  the 
effect  that  he  had  paid  money  to  redeem 
tbe  property  from  her  creditors  after  her 
death,  that  she  owed  him  debts  and  that 
he  had  paid  debts  owing  to  her  creditors. 
Tho  execution  Court  disallowed  the  claim 
as   unsustainable. 

Held,  that  the  order  of  the  execution 
Court  was  wrong. 

Unsecured  creditors  of  a  Hindu  havQ 
no    charge   or   lien    on    the   inheritance. 

In  applying  the  ancestor's  as.-cts  in  his 
hands  towards  the  discharge  of  the  ances- 
tor's debts  the  heir  is  not  bound  to  pay 
each  and  every  creditor  rateably.  The 
effect  of  section  252  of  the  Civil  Procedure 
Godo  is  only  that  the  representative  can 
be  proceeded  against  personally  to  the  ex- 
tent to  which  he  has  failed  to  apply  the  assets 
duly,  every  payment  on  account  of  a  debt 
is  a  perfectly  lawful  payment  irrespective 
of  its  effect  upon  the  other  creditors  and 
v/ould  be  a  due  application  of  the  assets 
within    the   meaning   of   the  section. 

There  is  no  analogy  whatever  between 
the  case  of  an  executor  who  is  governed 
by  the  special  provisions  of  the  Indian 
Succession  Act  and  that  of  a  legal  repre- 
sentative under  the  Hindu  Law  with  re- 
ference to  the  question  of  the  distribution 
of    the   assets   among   creditors. 

When  a  representative  redeems  proper- 
ty left  by  his  ancestor  he  is  entitled  to 
a    charge    for    the    amount  paid    by    him. 

The  representative  has  a  right  to  pay 
himself  out  of  the  estate  of  his  deceased 
ancestor  any  sums  advanced  by  him  to  the 
ancestor  during  his  lifetime  as  he  can  not 
sue  himself.  VEERASOKKARAJA  v.  PA- 
PIAH.    13  M    L.  J-  258  =  26  M-  792- 

942-  S<  52-— -255— HmfZw  Law — Kutchi 
Mahomedans— Deceased's  property.  Adminis- 
tration of  -Heirs— Unsecured  creditor— Pay- 
ment to  some  creditors- Executor  de  son 
tort. 

The  heirs  of  a  deceased  Hindu  or  Ma- 
homedan  arc  entitled  to  take  possession 
of  tbe  property  to  administer  the  property 
and  to  pay  debts  without  being  liable  to 
account  to  the  Court  otherwise  than  as 
heirs. 

The  unsecured  creditors  of  a  deceased 
Hindu  have  no  charge  or  lien  on  the  in- 
heritance. If  payments  are  not  made  by 
the   ^- 'ir   rp+oably,   it  docs   not    follow   that 
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ho  has  failocl  to  apply  tho  assets  duly. 
Every  paymoiit  on  account  of  a  debt  is 
porfoctlv  lawful,  irrospoctivo  of  its  effect 
upon  tho  olhoi-  creditors,  ,VG  Atad.  792  fol- 
lowed. riAJI  SABOO  SIDTOK  v.  ALLY 
MAHOMED  JAN  MAHOMED.  6  B-  L-  R- 
1185. 

943-  S.  62' — 252— Execution  of  decree 
against  roprcHentntive  of  j ndgment- debtor -- 
Private  property  of  representative  not  liiiblo 
even  lohen  property  of  the  judgment- debtor 
in  the  hands  of  representative  is  exempt  from 
sale. 

Held,  that  the  doci:eo-holder  did  not 
acquire  a  personal  right  against  tho  repre- 
sentative of  tho  deceased  judgment-debtor 
to  enforce  his  decree  .  executable  ngainst  the 
estate  of  tho  judgment-debtor  merely  be- 
cause the  Land  Alienation  Act  deprived  him 
of  tho  rights  of  soiling  his  debtor's  pro- 
perty.    RAM   GOPAL    V.    HARJAS.     182  P. 

L.  R.  1907  =  123  p.  R.  1906- 

944  S-  52* — S.  252 — Money  decree  against 
a»dcceased  debtor's  legal  representative,  koto  far 
to  be  cxp.cutcd   against  him. 

A  money  decree  under  S.  252  (S.  52)  against 
the  legal  representative  of   a  deceased    person 
to    be  paid  froni  the    deceased's    property    by 
attachment  and  sale   creates  no    lion    over    it 
and  if  tho  legal  representative  alienates   it    in 
good  faith  v/holly  or  partially  to  a  third  party 
whether. before,  during   or  after    the    case    in 
which  the  decree  was  passed,  the    decree    hol- 
der's  remedy   is    not   against     the    said   pro- 
perty   in  the    hands   of    a    bona  fide    alienee 
for  value,  but  against  the   aforesaid  legal   re- 
presentative  up    to    tho    extent    of    the   pro- 
perty  not   duly    applied   by    him.     The    test 
of  bona  fides  is   passing  of  full    consideration 
irrespective    of   motive.     45  P-    ¥/•  E.-  1S03- 
945     S-    52»     S.  252 — Execution  against  re- 
presentative of  judgment  debtor— 48.  P.  L.   B. 
1905.     See   S."  50.     Ko.   927   siipra. 

948  S.  52  S'  252 — Ciislom — Alienation — 
Fahter's  powers  of — Ancestral  property — An- 
tecedent  debt — Necessity. 

When  a  father  has  mortgaged  ancestral 
property  for  a  pre?ent  advance  of  money 
and  there  is  no  pi-oof  that  the  money  was 
taken  for  immoral  purposes  or  for  necessity 
his  son  is  entitled  to  a  decree  that  the  mort- 
gage g?/.n  mortgage  shall  not  effect  his  riglits, 
but  when  decree  has  been  obtained  against 
the  father,  son's  rights  in  the  ancestral  pro- 
perty may  also  be  atiached  and  sold  in  exe- 
cufon  thereof.  P.  R..  152  of  18S8;  33  of 
1S92  and  72  of  1S98,  referred  to.  BAHADAR 
SINGH  v.  DEISRAJ.  62  P-  L-  R.  ISOi 
68;  P-  E-  IGOl. 

S4'7  S-  54 — S.  26%— Collector  contravening 
the  uccrelat  command  cf  a  Civil  Court  in 
execntio'i—Jurisdictio)i   of  Court. 

Where  in  a  case  sent  to  the  Collector 
under  section  2G5  of  the  Civil  Procedure 
Code  he  has  in  partitioning  an  estate  con- 
travened the  decretal  command  of  the 
Court  or  otherwise  acted  ultra  vires,  his 
action      is      subject      to    the     control     and 


correction  of  tlio  Court  which  passed  tho 
decree  and  sent  it  to  liim  for  oxtictioo. 
PURSHOTTAM  BTL\SKARt;.  BALOltlSEINA 

PANDURANG.  5  B.  L-  R-  249  =  28  B. 
238. 

948  S-  54—5.  265— United  Provinces  Land 
Revenue  Act  {III  of  1901,  Local.)  Section 
107 — Execution   of  decree — Partition  decree. 

A  decree  of  a  Civil  Court  for  partition 
as  subject  to  tho  provision  of  section  107 
of  the  United  Land  Revenue  Act,  and 
cannot  be  fully  executed  until  tho  decree- 
holder's  name  is  recorded  in  tho  revenue 
papers.     TULSI     DAS    v.    SHBO    NARAIN. 

A.  ¥/.  H.   1906    p.   53-8  A  L-  J-   836  = 

28  A.  S75. 

949  S- 54 — S.26) — Decree  for  partition — Re- 
venue Act  [XVII  of  1876),  s.  69 — Jurisdiction 
of  Civil  Court  to  direct  Collector  to  parti- 
tion share  of  land  paying  revenue  to  Gov- 
ernment — Application  for  partition  to  be 
made  by  decree-holder. 

S.  265;  0.  P.  C.does  not  authorize  the  Civil 
Court  which  passed'  a  decree  for  partition  of 
certain  immoveable  property  payiuing  re- 
venue to  Government  to  order  the  Collector  to 
effect  the  partition,  but  the  decree-holderg 
should,  under  sec.  69  of  the  Oudh  I^-ovenua 
Act,  make  an  application  to  the  Collector 
to  have  his  share  partitioned. — BHAWANI 
DIN  SINGH  V.   KEWAL  SINGH.     8   0-    C-. 

69- 

950-  S.  54— S.  265~Partition  by  Collector 
-^-Objection  to — Jurisdiction  of  Civil  Court — 
Fresh  suit  not  allowed — 6  B.  L.  R.  648 — See 
S.  47,  No.  M9  supra. 

951  S-  6^—S.    336— Release   of    surety     on 
judgment- debtor's    filing     application     to     be 
declared   an   insolvent. 

A  person  standing  surety  for  a  judg- 
ment debtor  under  section  33G  of  the 
Civil  Procedure  Code  is  released  from  his 
obligation  when  the  judgment-debtor  has 
applied  to  be  declared  an  insolvent.  IM- 
BICHUNNI  NAYAS    u    LALJI   RAM   DOSS 

SAIT.    24  ¥.560. 

952.     S-  55-S.  336— Surety— Liability  of. 

A  bond  executed  by  the  surely  under 
section  336  of  the  Civil  Procedure  Code 
provided  that  the  surety  would  produce  the 
judgment-debtor,  when  ordered  to  do  so, 
within  one  month.  The  judgmeut-debtor 
applied  within  one  month  to  be  declared  an 
insolvent,  but  failed  to  appear  in  the  insol- 
vency proceedings  The  Court  directed  exe- 
cution to  issue  against  the  surety. 

Held,  that  the  Court  acted  with  material 
irregularity  in  ordering  execution  against 
the  surety.  The  decree  could  not  be  executed 
against  the  surety,  inasmuch  as  the  judg- 
ment-debtor had  applied  within  one  mouth 
to  be  declared  an  insolvent.  The  fact  that 
he  withdrew  his  application  subseqvien  ly  did 
not  alfect  the  question.  Further,  the  bond 
only  provided  that  the  petitioner  was  to 
produce  the  judgment-debtor,  when  ordered 
to  do  so,  witum  one  month.  The  meaning 
was  clear,  that  the  surety  should  have  been 
ordered   to   produce   the   debtor.    It  did  not 
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mean  tli'\t  whnn  Uio  debtor  was  directed  to 
appear  the  surety  would  produce  him.  24 
Mad.,  5Gi),  19  Bom.,  210,  15  Cal.,  171,  followed. 
KIUSIINAIYAU  V.  KRISHNASAMY  AY- 
YAU.     26  M.  366. 

953.  S-  55 — S.  336 — Execution  of  decree- 
Surety — Surety  bond — Fresh  suit — Proper  re- 
medy—Waiver objection. 

In  execution  of  a  decree  for  money  when 
the  judgment-debtor  wag  arrested  ho  gave 
surofcios  for  satisfaction  of  the  decree.  The 
Burety-bond  provided  that  '*  If  we  do  not 
pay  tlie  aforesaid  sum  (decretal  amount), 
then  ho  (decree-holder)  will  be  at  liberty  to 
realize  the  above  sum  by  auction-sale  of  our 
immoveable  and  moveable  property  and  by 
arresting  us."  The  judgment-debtor  having 
failed  to  make  payment,  the  sureties  were  on 
their  application  allowed  time  to  satisfy  the 
decree.  Tbe  sureties  not  having  satisfied 
the  decree-property  of  one  of  them  was  sold, 
but  the  sale  was  subsequently  sot  aside.  The 
decree-holder  made  a  fresh  application  for 
execution,  and  it  was  pleaded  for  the  sureties 
that  proceedings  in  execution  were  not  main- 
tainable. 

Held,  that  the  proper  course  for  the 
decree-holder  in  such  cases  is  to  institute 
a  separate  suit  against  the  sureties,  but 
having  regard  to  the  terms  of  the  surety- 
bond  and  the  conduct  of  the  sureties  in 
the  previous  proceedings  the  sureties  must 
be  deemed  to  have  waived  their  right  to 
insist  that  a  separate  suit  should  have  been 
brought  against  them.  8  W.  N.,  Gal.,  672; 
L.  E.,  2  1.  A.  219  followed.  KAMIZUDDI 
PATARI  V.  FAUZDAR  KHAN.  4  C-L-  J- 
811=10  W-  N.  C.  880. 

954-  S-  55- — S.  336 — Security  for  judg- 
ment-debtor's filing  applicaliou  to  he  declared 
insolvent — His  deaUi  after^  fding  petition- 
No   forfeiture. 

A  gave  security  for  B  who  had  been 
arrested  in  execution  of  a  decree.  A  deposit- 
ed a  sum  of  money  in  Court  on  condition 
tbat  if  on  application  which  was  to  be  made 
by  B  within  a  specified  time  to  be  declared 
insolvent  was  rejected  on  any  ground 
whatever,  the  amount  deposited  would  be 
paid  to  the  decree-holder.  The  judgment 
debtor  duly  presented  his  application  for 
a  declaration  of  insolvency  but  before  any 
order   could  be  passed   on  it,    he  died. 

Held,  that  the  decree-holder  v/as  not 
entitled  to  the  money  deposited  by  the  sure- 
ty.    24    M.    G37  foil.     ASHIQ    ALI    v.    MOTI 

LAL.  4  A.  L.  J.  437  =  1807  A.  W.  ]^.  120 
=  29   A-  463. 

955-  S-  55^5.  336 — Application  for  cxecu- 
tion  against  surety,  when  ju-dgmcnt- debtors  ap- 
plication for  insolvency  is  pendiiiQ.  LANG- 
TQ  PANDE  V.  BAIJNATH   SAUA>T    PANDE 

AW.  IT.  1903  p.  54  =  3  A.  L-  J.  13=23 

A-  3S1-—Sce   Limitation    Act    Art  170. 

956.     S.    55— S.    336,    5i^— Kos-judicata— 
Insolvency     proceedings  —Arrest — Lle-arrcst     of 
judgment- debtor    after    failing   in    insolvency 
proceedings — Dnfy   of  Court. 
Held,   by   tho  Full   Bouch. 
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(1).  That  if  an  applicant  applies  for 
insolvency  under  Section  344  of  the  Civil 
Procedure  Code  and  his  application  is  re- 
jected, ho  cannot  apply  again  on  tho  samo 
facts. 

(2).  That  "  if  a  judgment-debtor,  after 
failing  In  insolvency  proceedingrs  under  tho 
Civil  Procedure  Code,  is  re-arrested,  it  is 
not  the  duty  of  tho  Court  to  inform  him 
"that  ho  may  apply  under  Chapter  XX  o! 
the  Civil  Procedure  Code  to  bo  declared  an 
insolvent  and  to  take  tho  other  stops  in- 
dicated in  Section  .3-30  of  tho  Code."  W. 
N.  A.,  1897,  p.  29;  G  All,  2G9  followed;  145 
P.    R.,    1884    overruled.     ARJAN     SINGH    v. 

GAMAN.     193    p.  L.  R.  1905=75  P-  R. 
1905. 

957.  S.  65,  336— Execution  of  decree— 
S2irety.  Liability  of — Bond  for  appearance 
of  judgment- debtor. 

The  judgment-debtor  came  up  in  Court 
and  his  property  was  to  be  attached  when 
tho  petitioner  offered  to  go  security  that 
tho  judgment-debtor  would  appear  in  Court 
at  the  next  hearing  of  the  case,  if  time 
were  allowed  for  him  to  make  some  arrange- 
ment to  satisfy  the  decree.  In  the  bond 
that  he  executed  and  filed  in  Court  ho 
simply  stated  that  the  petitioner  would 
present  the^jadgment-debtor  in  Court.  There 
v/as  no  condition  in  the  bond  that  he  was 
responsible  for  the  amount  of  the  decree 
if  the  judgment-debtor  should  fail  to  pre- 
sent an  application  in  bankruptcy.  At  the 
next  hearing  the  judgment-debtor  appeared 
in  Court.  It  was  contended  for  the  decree- 
holder  that  since  the  judgment-debtor  had 
made  no  application  to  be  declared  insol- 
vent the  petitioner  had  forfeited  the  bond  and 
was    liable    to    discharge    the   decree. 

Held,  that  the  contention  was  invalid. 
HIRA   V.  HAR   SARUP.     183  P- L.  E   1905 

958-  S-  bb'—S.  336— Order  refusrnj  to 
discJiarge   surety   not   appealable. 

Held,  tbat  an  order  refusing  to  discharge  a 
surety  from  liability  vinder  a  bond  executed  in 
the  terms  of  section  836  of  the  Civil  Proceduro 
Code  is  not  appealable  but  it  may  bo  re- 
vised under  section  C22.  I.  L.  R.  XV  All. 
183  and  P.  R.  100  of  1894,  followed.  NOOR 
MUHAMMAD  v.  JAGMANDAR  DAS.  58 
p.  L.  R.  1902. 

959-  S.    55- — S»  336 — Order  rejecting  peti- 
tion  under  S.  336   C.  P.   C. — Revision — Pu7i-  ^ 
jab  Courts   Act  (XVIII  of   188i.    as   amended 
by   Act   XXV  of   1S99),   Section   70    (1)   (a)— 

The  decree  holder's  application  for  reali- 
zation from  tb.e  surety  the  sum  of 
Rs.  8,478-15-0  under  Section  336  of  the  Civil 
Procedure  Code  was  dismissed.  The  decree- 
holder  applied  for  revision  of  the  order  reject- 
ing the  application.  It  was  coutouded  on 
behalf  of  the  surety  that  revision  should 
liot  be  oiitertaincd,  as  the  (lecrec-holdcr 
had  a  remed)'  open  to  him,  and  could  bring 
a    suit    against    iho   surety. 

The  Chief  Court  declined  to  excrcipo 
revisional  jurisdiction  under  Section  70  (1) 
(a)  oi  the    Punjab  Courts  Act,  ou  the  ground 
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that  tbo  docreo-holdcr  had  an  action  against 
the  surety  on  the  suroty-boud,  and  a  suit 
was  more  appropriate  than  summary  pro- 
coediuga  for  the  decision  of  the  question 
involved  in    the   case.     BRIJ   LAL   v.    HAll- 

Jl  MAL.    31  P  LR.  1903  =  8  PR- •1903 

960'  8.  55 — ^-  "^^^ — Surety — Execution  of 
decree  aga inst — A]jpeal — Revision  — Court-Fees 
Act,  Schedule  J,  Article  13. 

No  appeal  lies  against  an  order  rejecting 
an  application  by  a  decree  holder  for  execu- 
tion of  his  decree  against  one  who  became 
surety  for  the  judgment  debtor,  under  section 
33G  of  the  Civil  Procedure  Code. 

An  application  for  revision  against  such 
order  is  chargeable  with  a  Gourt-fee  of  Rs.  2 
under  Article  13,  Schedule  I  of  the  Court 
Fees    Act.     LILLO    MAL    v.    HARJI   MAL. 

72  P  R.,  1902 

961-  S.  55,  47—336,  2U—13M.  L.  J.,  484— 

Sec  S.  47,  No.  640  su^jra. 

962-  S.  55,   38,  39,  41  and  c.  f.  145—336, 

223,  253. 

The  definition"of  a  decree-holder  includes 
any  person  to  whom  a  decree  has  been  trans- 
ferred, and  such  person  is  therefore  entitled 
to  apply  under  section  223,  Civil  Procedure 
Code,  to  the  Court  which  passed  the  decree 
to  send  it  for  execution  to  another  Court, 

When  assignment  of  the  decree  has  been 
recognized  by  Court,  the  transferree  is  en- 
titled to  apply  under  section  223  against  the 
surety  of  the  jadgment-debtor,  when  the 
Court  has  directed  the  security  to  be  realized 
under  section  336  by  allowing  execution  to 
proceed  against  the  surety  under  section  253 
of  the  Code.  OHATHOTH  KUNHI  I'AKKI 
V.   SHAIDINDAVIDE    KUNHAMNAD.     26 

M.258. 

933-  S.  55—535,  344— Application  for 
insolvency  made  after  one  month  of  release 
under  section  336. 

The  judgment-debtor  was  arrested  on  the 
22nd  January  1899,  but  was  released  on  the 
1st  February  1899  under  section  336,  Civil 
Procedure  Code,  on  his  furnishing  security 
that  he  would  within  one  month  apply  to  be 
declared  an  insolvent.  He  did  not  apply  till 
th3  6th  May  1899  when  he  made  the  present 
ap^jlication  which  was  rejected  as  out  of 
time,  and  the  order  dimissing  the  application 
W  s  confirmed  on  appeal. 

Held,  that  there  was  no  question  as  to  a 
bar  of  limitation  in  cases  of  this  sort,  and 
the  application  should  not  have  been  dis- 
missed on  that  grouQd.  ALAGAPPA  CHET- 
TI  V.  SARATHAMB  \L.     12    M-  L-  J-,  438- 

25  M.  724 

964  S.  55,  O.  XXL  B.  40,  37— S.  336, 
337.  A,  24:5.  B  344.  357~-Arrest  of  judgment- 
debtor,  his  release— Application  for  insolvency 
pending  entry  of  decree-holder''  s  debt  itt, 
schzdule  of  Insolvency  applicalion-^Security. 
Held,  that  no  section  of  the  Civil  Proce- 
dure Code  prevents  the  Court  from  issuing 
a  warrant  of  arrest  under  s.  245b,  against 
a  judgment-debtor  who  has  in  other  ex- 
ecution proceedings  made  an  application 
under  s.   344  to  be   declared  an    insolvent, 
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pending  the  enquiry  in  such  application, 
and  before  discharge,  nor  is  a  decree-holder 
debarred  from  passing  his  claim  by  causing 
the  arrest  of  the  judgment-debtor  merely 
because  his  debt  has  been  scheduled  in 
the  application  under  s.  344.  The  proper 
order  to  make  under  such  circumstancoa 
is  to  require  the  arrested  judgment-debtor 
to  furnish  security  for  his  appearance  before 
the  Court  when  called  upon. — SURAJ 
PERSHAD  u.  BABU  BISHAMBHAR  NATH, 
9  0  Cm  42 
965     s.  55— -S.  336,  349 

In  this  case  the  judgment-debtor  hav- 
ing been  arrested  in  execution  of  the 
decree,  the  petitioner  became  surety,  under- 
taking to  produce  the  judment-debtor  iu 
Court  on  a  specified  date,  and  in  default 
of  so  producing  him  bound  himself  to  pay 
the  decree-debt  and  the  judgment  debtor 
was  accordingly  released  for  a  specified 
time.  Before  the  expiration  of  that  time 
the  judgment-debtor  died  and  the  petitioner 
applied  for  cancellation  of  his  bond,  but 
the  application  was  rejected.  On  an  applica- 
tion of  the  decree-holder  the  decree  was 
ordered  to  be  executed  against  the  surety. 
On   appeal  by   the   surety — 

Held,  that  the  surety  was  discharged 
by  the  death  of  the  judgment-debtor  and 
the  Court  had  no  jurisdiction  to  enforce 
the  obligation  as  a  decree.  The  High  Court 
treated  the  appeal  as  a  petition  for  revi- 
sion and  sot  aside  the  order  enforcing 
execution.  KRISANAN  NAYAR  v.  ITTNAN- 
NAYAR.    24  M-  637. 

963'  S.  58 — 342 — Period  of  imprisonment 
for  debt. 

Held,  that  the  Court  has  no  authority  to 
fix  any  term  of  imprisonment  when  com- 
mitting a  debtor  to  jail.  13  Mad.,  141,  fol- 
lowed.    SUJAN    BIBI  V.  S    GAR   MANDAL. 

5  W-  N  C>  145- 

967-  S.  58— S.  341--Ex6cuiion  of  decree— 
Be-arrest  of  judgment-debtor  after  his  release 
for  non-payment  of  subsistence  money  by  dec- 
ree-holder. 

The  mere  fact  of  a  previous  arrest  of  the 
judgment-debtor  in  execution  of  a  decree  is 
no  bar  to  his  re-arrest  where  on  the  previous 
arrest  his  liberation  took  place  on  the  ground 
that  the  subsistence  money  had  noD  been 
paid  by  the  decree-holder.  8  Mad.,  21  fol- 
lowed. HABIB-UL-R  \HMAN  u.  RAM  rfA- 
HAL    A- WN- 1901  P.  22  =  33  A- 817. 

968-  S-  63 — S.  341 — Insolvents  Act  (11  and 
12  Vic,  Chap.  42),  Section  13 — Liability  of 
judgment  debtor  to  be  re-arrested  after  interim 
protection  order. 

A  judgment-debtor,  who  has  been  arrest- 
ed and  imprisoned  in  execution  of  a  decree, 
and  has  obtained  an  interim  protection  order 
under  section  13  of  the  Indian  Insolvents 
Act,  is  not  free  from  liability  to  be  re-taken 
in  execution  of  the  same  decree.  SHAMJI 
DEOKARAN  V.  POONJA  JAIRAM.     4  B-  L- 

R  483  =  26  B  652- 

969-  S-  5H-—341 — Judgment- debtor  arrest- 
ed and  released    immediately    without    being 
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imprisoned    may  be    re -arrested — Section  341, 
Civil  procedure   Code   ina'p%)licable. 

A  waf5  arrested  in  execution  of  a  dec- 
ree and  brought  before  the  Court  and  hav- 
ing stated  that  he  wished  to  apply  to  bo 
declared  an  insolvent  he  was  ordered  to  be 
released  on  security  At  6.  p.  m.  the  same 
day  the  bailiff  reported  that  he  was  un- 
able to  furnish  security  and  that  the  dec- 
ree holder  had  not  paid  subsistance  money. 
The  Judge  ordered  A's  release,  and  next 
day  when  decree  holder  applied  for  a  re-ar- 
rest, refused  to  grant  it  on  the  ground  that 
a  man  can  not  be  twice  arrested  for  the 
same   debt. 

Held  that  the  Judge  could  only  refuse 
the  application  for  re-arrest  under  S.  341 
and  that  A  having  not  been  imprisoned  S.  3il 
was  not  applicable.  23C.  128  referred  to. 
U.  S.  T.  SOMASUNDKAM  PILLAI  v. 
MAUNG  BA.  U.  B.  R.  1901  p.  121  C- 
p. 

970-  S.  60- — 266— Decree  against  Kama- 
wan  of  a  Malabar  Tanvad— Moveable  pro- 
perty of  Tarwad — Liability  to  ,  attachment — 
See  Malabar  Law — Decree  against  Karna- 
wan— MANAKAT  VELAMMA  v.  IBRAHIM 
LEBBE,  27  M.  875- 

971.  S.  60.— -b'.  266— Right  of  judgment 
debtor,  luho  is  a  bailee  to  object  to  attachment 
— Auctioneer. 

The  decree  holder  attached  in  the  hands 
of  the  purchasers  of  certain  articles  sold 
by  the  judgment-debtor  as  auctioneer,  the 
amounts  these  purchasers  bid  at  auction 
but  which  they  had  not  on  the  date  of 
attachment  paid  to  the  auctioneer.  The 
judgment-debtor   objected  to  the   attachment 

Held,  that  there  is  nothing  to  prevent 
a  judgment-debtor  contending  that  he  is 
the  trustee  or  bailee  of  certain  property 
and  that  therefore  it  is  not  liable  to  attach- 
ment under  the  provisions  of  section  266, 
Civil  Procedure  Code.  Enquiry  was  ordered 
to  determine  over  what  portion  of  the  money 
attached  the  judgmeut  debtor  had  a  dispos- 
ing power  which  he  could  execrise  for  his 
own  benefit.  T.  H.  SMITH  v.  THE  ALLAH- 
ABAD BANK  LD.     w.  N.  A.  1901  p.  20- 

972.  8.  60.— S.  266—Allotuance  of  Ward 
granted  by  Court  of  Wards — Attachment  of  N. 
W.  P.,andOudh  Court  of  Wards  (Act  III  of 
1899),  s.    22. 

An  allowance,  granted  by  the  Court  of 
Wards  under  section  22  of  the  North- Wes- 
tern Pfovinces  and  Oudh  Court  of  Wards 
Act,  1899,  to  a  wdrd  for  his  own  expanses 
and  those  of  his  family  and  dependents,  is 
certainly  not  a  debt  within  the  first  para- 
graph of  s.  266  0.  P.  C.  and  cannot  be  at- 
tached in  e  cecut  on  of  a  decree  obtained 
against   them. 

Hdd,  further,  that  such  an  allowance 
does  not  come  within  clauses  (k)  and  [1)  of 
the  first  proviso  to  section  266,  Civil  Pro- 
cedure Code.  LALA  BANSI  DHAR  v. 
CHAUDHRAIN  ZEB-UN-NISSA.  7  O.  C 
174.  ^ 
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973-  S.  60-  266— Political  Pension-Attach- 
ment. 

In  this  case  the  judgment-debtor  was 
a  descendant  of  one  of  the  pensioners  speci- 
fied in  the  Deed  of  Trust  dated  2:3rd  of 
November,  1839,  on  the  part  of  Mohammad 
Ali  Shah,  King  of  Oudh,  to  the  Officers  of 
the  Ilon'ble  Company's  Government  print- 
ed   at    page    149  of    Aitchison's   Treaties. 

Held,  that  the  pension  was  a  political 
pension,  and  as  such  could  not  be  attached 
in  execution  of  a  decree  against  the  pen- 
sioner. JAPAR  MIIIZA  v.  BHAGWAN 
DASS.     1   0   C  ,  170 

974-  S.  60-  266— Attachment  of  future 
rents  and  projlts  of  Ghatiuali  Estate. 

A  decree-holder  cannot  obtain  attach- 
ment of  future  rents  and  profits,  as  such, 
of  a  Ghatwali  Estate — 27  Cat.  88,  followed. 
But  a  Receiver  may  be  appointed  on  the 
application  of  the  decree-holder  to  receive 
the  rents  and  profits  as  they  fall  due  from 
time  to  time  and  to  make  provision  for 
the  payment  of  the  wages  of  the  Chow- 
kidars  and  other  incidental  expenses.  U  DOY 
KUMARl  GHATWALIN  v.  HARI  RAM 
SHAHA.     28    C-  483. 

975  S-  60~'S-  226— Disposing  power— In- 
solvent Debtors  Act  (11  and  12  Vic,  c.  21), 
Sections  7  and  30 — Joint  family  carrying  on 
ayicestral  trade — Bankruptcy — Minor  members 
7iot  parties  to  insolvency  proceedings — Vest- 
ing  order — Sale  by  Official  Assingee — Bights 
of   creditors   of   jninor  members. 

When  the  adult  male  members  of  a 
joint  family  carrying  on  ancestral  trade 
were  declared  insolvents,  and  order  vesting 
the  family  property  in  the  official  Assignee 
was  passed,  and  the  official  Assgnee  trans- 
ferred the  property  in  dispute  to  the  plain- 
tiff— 

Held,  that  the  plaintiff's  rights  to  the 
property  was  not  defeated  by  the  defen- 
dant, who  subsequent  to  the  sale  to  the 
plaintiff  by  the  Official  Assignee  had  brought 
a  suit  against  one  of  the  members  of  the 
family,  who  was  minor  and  was  not  made 
party  to  the  insolvency  proceedings,  and 
purchased  the  minor  member's  interest  in 
the   property   in     execution     of   his    decree, 

Heldf  also  that  it  was  not  necessary 
for  the  plaintiff  to  prove  the  character  of 
each  of  the  scheduled  debts  or  the  existence 
of   family  necessity. 

Considering  that  the  trade  was  ances- 
tral trade  and  not  one  commenced  by  the 
managing  membars  during  the  minority  of 
the  other  members  that  the  schedule  debts 
were  incurred  in  the  course  of  such  trade, 
and  that  all  the  adult  members  applied 
for  the  benefit  of  Insolvency  Act,  the  debts 
were  at  least  prima  faci^  binding  upon  the 
whole  family  including  the  minor  mem- 
bers. 

"Disposing  power"  includ-S  the  power  of 
a  Hindu  father  or  luanager  in  a  joint 
Hindu  family  to  dispose  of  the  shares  of 
other  members  of  the  family  in  joint  pro- 
perty  for   necessary  purposes. — 11  B.    37  and 
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19     M.     74     followod.— NANA    CIIBTTI     v. 
CHIDAUA    150  YIN  A.     23  M-  214- 

9r6  S.  60 — ^(j(J — AUachiibciU  of  future  offer- 
ings to  idol: 

Held,  that  ofleringa  which  may  in  fu- 
ture bo  mado  to  a  Hindu  idol  cannot  bo 
attached  in  execution  of  a  decree  for 
money  against  the  idol.  SRI  SUI  ASWAIl 
BOIDY'A   NATII    JEO    v.    PEAUY    CHUilN 

DEY.    6.  C  W.  N.  728  =  23  C,  470- 

977  8.  _  QQ.— 260— Attachvient— Bight  of 
mortgagor,  in  respect  of  mortgage- money  pro- 
mised  but  not  paid 

Money  promised  as  a  loan  by  a  mort- 
gagee and  not  advanced  in  full  only  entit- 
les the  mortgagor  to  recover,  if  anything, 
damages  for  non-payment  of  the  balance. 
Ho  cannot  sue  for  specific  performance  of 
the  agreement  to  lend  the  full  sum  pro- 
mised,' and  the  non-payment  of  a  portion 
of  the  loan  does  not  constitute  a  debt 
•which  can  be  the  subject  of  attachment 
and  sale  under  secfjion  26G  of  the  Code 
of  Civil  Procedure,  PHUL  CHAND  v. 
CHAND  MAL,    A-   W-   N-  ISOS.    P.  105-  = 

6  A.  I-.  J    491-30  A.  252 

978  S-  QQ—266—Ilight  to  attach  profits 
not  yet  due. 

A  mere  right  to  receive  profits,  not  yet 
accrued  due,  is  not  susceptible  of  attach- 
ment in  execution  of  a  decree  (27  C  38, 
28  C.  483,  14  M.  L  A.  40  referred).  SHER 
SINGH  V.  SRI  RAM.  A-  W-  N-  1908- 
101  =5  A.  ii  J-  251=4  M.  li-  T  10=80 
A-  246- 

979-  S.  60 — ■^^^ — Attachment — Compulsory 
deposits — 5  IJ.  L.  B.  4:>1. 

See  Provident  Funds  Act  IX  of  18'J7  S. 
4  Col.  869. 

980'  S.  60 — ""-^^ — Attachment — TruU  pro- 
perty— Mortgagor  keeping  loith  mortgagee 
^art  of  mortgage  money  for  his  daugltter's 
marriage. 

Where  a  mortgagor  deposited  witli  the 
mortgagee  a  small  portion  of  the  mortgage- 
debt  to  be  spent  by  the  mortgagee  on  the 
mortgagor's  daughter's  marriage  and  a 
creditor  of  the  mortgagor  in  execution  of 
his  decree  against  the  mortgagor  attached 
and  sold  the  sum  so  deposited  and  the 
purchaser  sued  the  mortgagee  for  its  re- 
covery. 

Held,  that  the  suit  must  be  dismissed, 
for  the  money  was  kept  in  trust  by  the 
mortgagor  with  the  mortgagee  fur  the  spe- 
cific piirpose  of  defraying  the  expenses  of 
his  daughter's  marriage  and  was  not  liable 
to  be  sold  and  f\ttached  by  his  creditor. 
MEHR  CHAND  AND  DAULAT  RAM  v.  GO- 
KAL  MAL,  7  p.  L.  E.  1905- 

981-  S.  60 — S.  226— Arrears  of  rent — At- 
tachment  of. 

Arrears  of  rent  due  under  a  sub-lease,  by 
the  contract  made  payable  to  the  lessor's 
Zamindar,  constitute  a  debt,  due  to  the 
lessor,  which  is  liable  to  attachment  and 
sale,  under  the  section.  LACHMI  NARAIN 
V.  KALYAN  DAS,  5  A-  L-  J-  265- 
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982  8.  62  {b)— 266  {b)— Attachment— Main- 
tenance.  Lad  given  for — Extoppal— Uncer- 
tain order. 

A  Hindu  female  was  given  some  land  for 
her  miutenauco  during  her  life-timo  '"vvith- 
outthe  right  to  make  any  alienation  by  way 
of  sale,  etc."  She  as  guardian  of  her  minor 
grandsons  borrowed  money  from  the  appellant 
who  obtained  a  decree,  in  execution  of 
which  ho  prayed  that  the  amount  decreed 
may  bo  recovered  by  the  attachment  and 
sale  of  the  defendant's  maintenance  right 
in  the  land  and  the  rent  due  to  her.  An 
objection  was  raised  by  the  defendant  that 
she  was  not  personally  liable  and  her  main- 
tenance right  could  not  be  attached  and 
sold.  The  lower  Court  made  the  following 
order  on  her  petition.  "The  decree  states 
that  respondents  are  liable  for  the  sum 
claimed;  they  cannot  now  say  that  they 
are  not  now  personally  liable"  and  on  the 
execution  petition  wrote  the  word  "attach", 
A  sale  took  place  and  the  appellant  bo- 
came  the  purchaser  of  the  land  but  when 
the  question  of  the  confirmation  of  sale 
came  up  for  decision,  the  Court  set  asido 
the  sale  accepting  the  objection  of  the  de- 
fendant that  her  right  was  not  such  as 
could  be  sold. 

Held,  (1)  that  the  interest  of  the  judg- 
ment-debtor as  created  was  with  reference 
to  clause  (6)  of  section  266  of  the  Civil 
Procedure  Code  incapable  of  being  sold  in 
execution  of  a  decree.     10  Bom,  344  followed. 

(2)  That  the  order  upon  the  execution 
petition  was  uncertain  and  did  not  creato 
any  estoppel. 

Estoppel  by  judgment  is  not  confined 
to  the  judgment,  but  extends  to  all  facts 
involved  in  it  as  necessary  steps  or  as  the 
ground  work  upon  which  it  must  have 
been  grounded.  MUNISAMI  NAIDU  v. 
AMMANI  AMMAL,  15  M-  I*   J-  7- 

933  S-  60  (G)— S.  266  {G)—Attachvient-~ 
No  objection  Jilcd—  Bight  to  object  after  sale. 
The  plaintiff  sued  to  recover  possession  of 
a  house  alleging  that  he  purchased  it  at  an 
auction  sale  in  execution  of  a  decree.  The* 
defendant  who  was  judgment-debtor  in  the 
previous  suit  pleaded  that  inasmuch  as 
he  vi^as  an  agriculturist  and  the  house  was 
occupied  by  him  it  could  not  be  sold,  having 
regard  to  clause  (c)  of  section  266  of  the 
Civil  Procedure  Code.  He  had  made  no 
objection  to  the  attachment  and  sale  of  the 
huuse. 

Held,  that  the  claim  must  be  decreed,  it  was 
not  open  in  the  present  suit  to  the  defendant 
to  contend  that  there  was  no  jurisdiction  to 
order  the  sale  of  the  house  by  reason  of 
clause  (c). 

It  is  a  general  rule  that  in  Courts  of  law 
only  those  facts  can  be  taken  to  exist  which 
are  proved. 

Strangers  to  a  suit  are  justified  in  believ- 
ing that  the  Court  has  done  that  which  by 
the  direction  of  the  law  it  ought  to  do.  PAN- 
DURANG     BALOJI   v.    KRiSHANAJI   GO- 

VIND.    6.  B.  L.  R   790-28  B- 125- 
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984  S-  60  (c)-S-  ^66  {c)  Execution  of  decree 
— AUackniciit — House  occupied  by  agriculturist 
— Agriculturist's  town  residence. 

Section  2GG  {c)  of  tho  Civil  Procoduro 
Code  refers  to  a  house  occupied  by  an  agri- 
culturist as  an  agriculturist,  and  not  to  his 
house  in  a  town  used  for  residential  or  lot- 
ting purposes.  MANECKLAL  VENI  LAL 
V.    MANI   LAL    UMEDKA^I.     7.   B-    L-     R- 

685. 

985  S-  60  (c)~26G  (c)—Attachment—Pro- 
jperttj  exempt  from  attacliment — Fodder  is  not 
exempted. 

Held,  that  in  exempting  property  from 
attachment  in  execution  of  a  decree  Civil 
Courts  are  not  competent  to  go  beyond  the 
terms  of  section  2uG  of  the  Civil  Procedure 
Code,  and  that  fodder  sticks  cannot  be  held 
to  be  exempt  from  attachment.  WASIL  v. 
MUHAM^L^D  DIN.  93.  p.  R  1904.  Over- 
ruled by  82.  P.  R.  1U07.  No.  1003  infra. 

986-  S.  60  (C)  -266  {c)—Aitacliment  of 
site  of  building  occupied  by  agriculturist. 

The  rule  laid  down  in  section  2GG  of  the 
Civil  Procedure  Code  makes  houses  and 
buildings  suVjict  to  attachment  tho  excep- 
tion excludes  the  materials  of  houses  and 
other  buildings  belonging  to,  and  occupied 
by  agriculturists.  While  ihe  house  stands 
the  decree-holder  cannot  attach,  it  as  a  house 
without  attaching  the  materials  of  which 
it  is  composed.  There  may  be  cases  in  which 
the  site  on  which  the  house  stands  might 
be  attached  as  against  the  owner  of  the  site, 
but  the  bouse  and  its  materials  cannot  be 
attached,  nor  can  the  attachment  of  the  site 
affect  the  tenant's  immunity  from  the  attach- 
ment of  the  materials  of  the  house,  which 
constitute  the  house  as  it  stands. —  VII  Bom., 
530,  referred  to,     KISHNA   v  KANSHI  RAM. 

59  P  a.  1902- 

937.  S.  60  {c)—266  (c)—Army  Act,  1881, 
44  and  45  Vic,  Cap.  L  VIII,  Sections  136  and 
151  {3)-~Army  {Annual)  Act,  1895,  58  Vic, 
Cap.  VII,  Section  4 — Attachment  of  pay  of 
Military  Officer. 

A  Captain  in  the  Indian  Staf?  Corps  is  a 
Public  Officer  within  the  meaning  of  section 
2,  Civil  Procedure  Code,  and  a  moiety  of  his 
salary  is  attachable  under  section  2G6  (i). 
Section  136  of  the  Army  Act,  1881,  as  amend- 
ed by  Army  Act  1895,  is  not  in  conflict  with 
the  x^i'ovisious  of  Section  2G6,  Civil  Proce- 
dure Code.  CAPTAIN  T.  E.  MADDEN  v. 
THE  CALCUTTA  TRADES  ASSOCIATION. 
143  p.  L.  R.  1902. 

988.  S.  QQ[C)— 266  (c)— Army  Act,  1881,  44 
and  43  Vic,  Cap.  58,  Sections  136  and  151  (5) 
— Army  {Annual)  Act,  1895,  58  Vic,  Cap.  7, 
Section  4 — Attachment  of  pay  of  Military 
Officer. 

A  Major  in  the  Indian  Staff  Corps  is  a 
public  officer  within  the  meaning  of  section 
2  of  the  Civil  Procedure  Code,  and  a  moiety 
of  his  salary  is  attachable  under  section 
266  (i). 

Section  136  of  the  Army  Act,  1881,  as 
amended  by  Army  Act,  1895,  is  not  in  conflict 
with   tho  provisions  of   section  266    of    the 
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Civil  Procedure  Code.     21  Gal.,    102,  folloioed, 
WATSON  V.  LLOYD.     25  I^-  402- 

939.  8.  60  (ff)— -S.  206  {(j)—Babnama  al. 
lowance, 

A  babnamx  allowance  is  capable  of  being 
attached  arid  sold  in  proceedings  in  execu- 
tion. CLiliOri  NARVIN  SINGM  v.  MUSTr. 
UAMESLIWALi  KOER.    6  C-  W-  N-  796- 

990-  S.  60  (gr)-— S.  266  {<))- Attachment— 
Political  pension — Land  gifted  by  Gooernment 
—A.  W.  N.,  1904,  P.  144— 2ij  A.  017.— Soq 
Pensions  Act  XXIII  of  1871,  S.  1,  Col. 
140. 

991-  S.  60  {S)-—S.  266  {g)— Pension- 
Assigned  Govern)n^)it  revenue — Profits  —A.  W. 
N.,  1902,  P.  161— ^eo  Pensions  Act  XXIII  of 
1871,  S.  11,  Col.  146. 

993  S.  60  iS)—^'  ^66  {g)— Attachment- 
Pensions  political — Essoica  of  code  26.  M, 
423— Soe  Pensions  Act  XXIlI  of  1871  S.  11 
Col    146 

993  S.  60  (g)— S.  266  {g)- Amendment 
of  decree — Jagir,  attachment  of — Objection — 
Jagir  income  is  exempt  from  attachment 
under  S.  11  of  Pensions  Act  — 95- P.  R.  1905 
—83  P.  L.  R.  1907— Sgq  P.  Act  XXIII  of 
1871    S.    11   Col.   145. 

994  S.  60  (^)—S.  226  (g)— J"af7ir— Khush- 
hais-i  yati  income — Attachment  of — Power  of 
execution  Court— 138  P.  L.  R.  1906—96  P.  B. 
1900. 

See  Pensions  Act  XXIII  of  1871  S.  11  col. 
145. 

995  S.  60  {S)—S.  266  (g)— Pensions  Act 
{XXIII  of  1871),  Section  11— Execution  of 
decree — Attachment  of  Jagir. 

Held,  that  the  jagirs  called  as  Pattidari 
Jagirs  of  the  status  of  1809  in  the 
Amballa  District  not  being  political  pen- 
sions are  not  exempt  from  attachment  in 
execution  of  money-decrees  against  the 
jagirdars.  P.  R.,  137  of  1890  ;  47  of  1893 ;  57 
of  1884 ;  133  of  1888  ;  35  of  1900  s.  c,  P.  L. 
R.,  1900  p.  357,  referred  to.  JOWALA  SINGH 
V.  DWARKA  DAS.    92  F-  L-  K..  1904. 

998  S.  60  iS)-S.  266  {g)— Pension, 
Arrears  of — 

Arrears  of  a  political  pension  in  tho  handg 
of  the  Collector  are  exempt  from  attachmeufe 
irrespective  of  whether  the  intended  benefici- 
ary is  alive  or  dead.  VALIA  THAMBUR- 
RATTI  V.  ANUJANI  KUNHANNI.  26  M  69- 

997.  S.  60-  iSh-S.  266  {g)—Ass:gnmmt 
of  Land  Revenue — Liability  to  he  attached 
in  execution — Sanction  by  Government  for 
assignment — Court's  power  to  question  its 
validity.     BHAGWAN    DAS    v.    RAM    DAS. 

117  p.  R  1907. 

See  Act  IV  of  1900  (Punjab  Descent  of 
Jagirs)  S.  8  (3). 

998.  S.  60  {J)—S.  266  (i)  Hereditary  right 
to   allowance  for  maintenance. 

A  hereditary  right  to  an  allowance  for 
maintenance  out  of  the  mclwaram  of  cer- 
tain lands  does  not  fall  within  tho  terms 
of  CI.  (/)  to  S.  266.  C.  P.  C  — VAIDYANA- 
THA  SASTRIAL  v.  EGGIA  VENKATRAMA- 
DIKSHITAR.     2    M.   Ij.    J,    388-=17M.     li. 

J.  373-30   M.  279. 
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999-  8.   60  (J)—S.  266  (i).     Attachment— 
Annuity. 

Held,  that  an  annuity  falls  within  sec- 
tion .  266  0.  P.  (3.  as  hoing  monoj'  holong- 
ing  to  tho  ]uclgraont-clol)tor  and  is  liat)lo 
to  bo  attachod— :!cf?'  Cal,  38;  U  M.  I.  A. 
40,  di sting uislied,  6  B.  L.  R.  646,  referred 
to.  HAUSilANKAR  PRASAD  SINGH  V.  l^AIJ- 

NATHDAB.    W- N- A-    1901,  P-  60=23  A- 
164. 

1000-  S.   60    {M)—266   {K)— Execution   of 

decree Attachment — Pre-  eruption — Right  of 

successful  yrc-emplor   before  payment   of   dec- 
ree monerj — Contingent  interest. 

Whore  O.  obtained  a  decree  by  right 
of  pre-emption  for  possession  of  a  certain 
property  conditional  on  his  paying  a  certain 
sum,  but  before  tho  pa/ikcnt,  of  the  money 
the  property  was  attached  as  being  the 
property   of   G.  ""  * 

Held,  that  O.  had  only  a  contingent 
interest  in  the  property,  which,  under  the 
provisions  of  section  206,  clause  (A:)  of  the 
Civil  Procedure  Code,  was  not  liable  to 
attachment.  The  fact  that  G.  afterwards 
acquired  the  property  would  not  validate 
the  attachment.  GORAKH  SINGH  v.  SIDH 
GOPAL.  8  A-  L.  J.  183=A.  W-  N-  1906 
p.  69  =  29  A.  883. 

1001.  S.  60  (N)—266  (I)— Section  266— 
Bight  to  future  maintenance,  if  an  annuity 
is — Annuity   if  attachable. 

An  annuity  given  by  Will  is  not  a  right 
to  future  maintenance,  within  the  meaning 
of  Section  266,  Civil  Procedure  Code,  and 
can  be  attached  in  execution  of  a  decree. 
—10  C.  W.  N.,  1102,  foot-note  folloioed.  GO- 
PAL   LAL  SEAL   V.  P.    J.   MARSDEN.     10 

C  W.   N.  1102. 

1002.  S.  60  (N)—266  (I)— Maintenance— 
Attachment   of  land — Sale. 

Land  granted  by  way  of  maintenance 
is  liable  to  attachment  and  sale  in  execu 
tion  of  a  money  decree  obtained  against 
the  grantee  notwithstanding  that  the  grant 
contains  a  prohibition  against  alienation — 
15  A.  371,  16  A.  443,  5  B.  99;  10  B.  342, 
20  C.  273,  21  L:  J.  ch:  511,  27  L.  J.  Q,  B. 
321,  17  C.  826,  7  B.  262,  6  M.  159  discus- 
sed. SINGAI  PARMANAND  SAO  v.  BAJI 
RAO  BHAOO.— 14  C.  p.  li.  R.  1901-  P. 
114. 

1003-  S.  60  (P)--S.  266-  (n)— Agricultur- 
ist— Attachment  of  fodder — Punjab  Land  Re- 
venue Act. 

As  regards  fodder  for  cattle  belonging  to 
an  agriculturist  judgment-debtor,  this  sec- 
tion taken  with  S.  70,  Land  Revenue  Act 
(1887)  makes  it  clear  that  the  Civil  Court 
can  attach  only  so  much  as  will  leave,  in  the 
opinion  of  the  Collector  of  the  District,  to 
whom  a  reference  must  be  made,  a  sufiici- 
ency  for  the  owner's  cattle  calculated  ac- 
cording to  the  rules  of  his  department.  (98 
P.  R.  1904  (overraled).  GUR  BAKHSH  v. 
KHAIRATL     82P.  E.  1907, 

1004,  S.  60,  O.XXIR.  46— S.  266,  268 
— Attachment — Monthly  alloivance—"  Debt  " — 


Sup:-Govt.  acta  (V.  of  1908)    (Contd.) 

Debt  payable  in   future — Attachment  of  part  of 
allowance  accrued  due. 

Tho  decree-  bolder  is  entitled  to  attach 
allowance  paid  monthly  to  tho  judgment- 
debtor  by  a  third  person  in  payment  of  an 
antecedent  debt 

The  docree-hjlder  applied  on  tho  21st 
December  for  tho  issue  of  a  prohibitory  order 
for  tho  attachmont  of  a  halt  of  tlio  judgment- 
debcor's  allowance  for  December  and  attach- 
ment was  ordered. 

Held,  that  the  attachment  was  validly 
made,  for  tho  allowance  for  three  weeks  of 
the  December  had  already  become  an  exist- 
ing debt  though  payable  on  a  future  date. 
27  Cal.,  38,  14  Moo.  I.  A.  40  (1871)  referred  to. 
MAHARANI  DAMBAR  KOERI  v.  RAI 
SHAM  KISSEN  DAS.     9  C-  W-  N.  703- 

1005-  S-  60,  64— S.  266,  276— Sale  of  an- 
cestral land  in  excess  of  that  sanctioned  by 
Oovernynent — Attachment — Execution  of  decree 
— Redemption.  8  O.  C.  409.  See  Oudh  Law3 
Act  XVIII  of  1876  S.  20. 

1008-  S-  60,  113— S.  266,  617— Attach- 
ment— Sale — Country  liquor — Collector's  per- 
mission-  -Reference   to  High   Court. 

In  the  execution  oi:  a  Civil  Court's  money 
decree  country  liquor  is  not  exempt  from  at- 
tachment and  sale.  It  is  saleable  property, 
falling  under  the  first  part  of  S.  266  of  the 
Code. 

The  Collector's  permission  is  necessary 
to  the  sale  of  country  liquor  under  S.  16  of  tbe 
Bombay  Abkari  Act ;  but  it  is  not  necessary 
to  attachment  so  far  as  the  attachment  can 
bo  made  without  removal. 

A  reference  to  the  High  Court  under  S. 
617,  C.  P.  C,  is  not  bad,  merely  because  it 
arises  out  of  the  action  tp^ken  by  a  tbird  per- 
son not  a  party  to  the  suit.  PURSHOTTAM 
NARAYAN  JOGLEKAR  v.  BALV  sNT  BA- 
BAJI  GURAV.     iO  B-  L-  B,-  18- 

1007.  S.  63.  S.  385 — Execution  of  decree 
— Sale   by   Court   of  lower  jurisdiction. 

When  Courts  of  different  grades  have 
attached  the  same  property  in  execution 
of  decrees  and  the  Court  of  lower  j  arisdlc- 
tion  has  sold  under  its  decree,  without 
notice  or  knowledge  of  the  proceedings  in 
the  other  Court,  the  sale  effected  by  it  ig 
invalid,  4  AIL,  359  and  18  AIL,  343  foU  w- 
ed.     CHIRANJI   LAL   v.  JAWAHIRI    MAL. 

A-  W  ¥•  1904,  p.  95- 

lOOB.  S.  63.—S.  285— Attachment  by 
several  Courts — Sale  by  Court  of  lower  jtiris- 
diction. 

When  Courts  of  different  grades  have 
attached  the  same  property  in  execution  of 
decrees  and  the  Court  of  lower  jurisdic- 
tion has  sold  under  its  decree,  without 
notice,  or  knowledge  of  the  proceedings  in 
the  other  Court,  the  sale  effected  by  it  is 
invalid.  W.  N.  AH.  1904  p.  95,  foilowed.— 
HAR    PRASAD   v.    JAGAN  LAL.     A- W- N- 

1904  p.  161^27.  A-  66. 

1009.  S.  63,  64— S.  285,  284— Sale  by  in- 
ferior Court  of  property  attached  by  a  supe- 
rior  Court — Jurisdiction. 

Where    the   same   property  is    under  at* 
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tachment  by  two  Oourfcs  of  differont  grades^ 
a  sale  elfccLed  by  tho  Oouib  of  lower  grade 
is  not  a  nullity.  Section  285  (S.  63)  of  tho 
Code  of  Oivil  Procedure  is  a  directory  sec- 
tion dealing  with  procedure,  and  does  not 
take  away  tho  jurisdiction  to  sell  confer- 
red on  the  Court  by  section  284.  GOPI 
CHAND  V.  KASIMUNNESSA  KHATUN.— 
6  C  L.  J.  130  =  34  C   836. 

1010.  S.  63,  47— S.  285,  244— A  11  O.  C. 
41— See   S.    47— No.    863   supra. 

1011.  S.  63,  7^—i>.   28-5,  295. 

When  a  property  has  been  sold  in  execu- 
tion of  decrees  in  a  Miuisif's  Courts  and, 
prior  to  the  realisation  of  assets  by  sale,  a 
decree-holder,  in  tho  Subordinate  Judg's 
Court,  who  attached  the  same  property  be- 
fore judgment,  applies  to  the  Subordinate 
Judge  for  the  execution  of  his  decree,  the 
only  Court  which  has  jurisdiction  to  decide 
questions  relating  to  the  rateable  distribu- 
tion of  the  sale-proceeds,  under  section  295 
of  the  Civil  Procedure  Code,  is  the  Court 
of  the  Subordinate  Judge,  and  not  that  of 
the  ilf((nt,7--4  All.  359,  referred  to.  BHUG- 
WANCHUNDER  KRITIKATNA  u.  CHUN- 
DRA   MALA  GUPAT.     1  C-  L- J-  97  =  29  C- 

773. 

1012.  S.  64— S-  284— Execution  of  com- 
promise dprrer  —  \\ilY  PAHAMANIK  v.  JA- 
HAR  MOtlAMMKD  MONDAL.  H  C."  W. 
N-   879  =  34    C-  886— 'Vfeg  Compromise  decree. 

1013.  S.  64—^84—34,  C.  836— See  S,  63, 
64   No.    1009    stijpra. 

1014    s.  64-6^  276— 

Where  the  party  executing  the  decree  is 
compelled  to  take  out  another  execution,  his 
title  should  be  presumed  to  date  from  the 
second  attachment.  12  B.  L.  R,  411  A.  C. 
and  16  AH  133  folloiued.  KISHEN  LAL  v. 
CHARAT  SINGH,  23  A.    414. 

1015-  S.  64 — S.  276 — Attachment,  effect  of — 
Claims  enforceable      under  the     attachment. 

A  sale  of  property  under  attachm-ent  is  not 
avoid,  but  voidable  at  the  option  of  the  at- 
taching creditor  alone  if  he  wishes  to  proceed 
against  the  property.— KAMAN  NAIRv.  SAT 
3S1ARAIN.    2  A.  L.J.  265- 

1016-  S.  64—5.  76— Alienation— Will- 
Testator — Beqitest  to  stranger  of  ynore  than  one- 
third  of  testator's  proijerty — Consent  of  heirs — 
Alienation — Attachment. 

Where  a  !Mahoraedan,  by  his  will,  be- 
queaths more  than  one-third  of  his  whole 
property  to  a  stranger,  the  consent  of  his 
heirs  to  such  bequest,  required  by  the  Maho- 
medan  law,  need  not  be  expressed;  it  may  be 
signified  by  conduct  showing  a  fixed  and  un- 
equivocal intention.  Such  a  consent,  al- 
though given  after  the  nropcrty  bequeathed 
has  been  attached  in  execution  of  a  decree 
against  the  testator's  heirs  is  good,  and  does 
not  amount  to  an  alienation  such  as  is 
prohibited  by  s.  276  of  the  Civil  Procedure 
Code  (XIV  of  1882).  DAULAT  RAM  v.  AB- 
DUL KAYUM,  26   B.  497. 

1017--S.  64— 'S\  276— Alienation  oiotharrcd 
Section  276 — Private  olineaLion  after  attach- 
ment — Merger, 


Sup:  Govt,  acts  (V  of  1903)    {Contd.) 

When  the  owner  of  an  estate  pays  char- 
ges on  the  Cotates  which  he  is  not  per.sonally 
lial)l'j  to  pay,  the  question  whether  those 
charges  are  to  bo  considered  as  extinguished 
or  ;i,.s  k(;pt  alive  for  his  benefit  is  simply  a 
question  of  intention.  The  intention  may  bo 
found  in  tho  circumstances  attending  the 
transaction,  or  m.ay  be  presumed  from  a  con- 
sideration of  the  fact  whether  it  is  or  is  not 
for  his  benefit  that  the  charge  should  be 
kept  on  foot. 

Section  276  of  Civil  Procedure  Code  does 
not  render  void  transactions  which  in  no 
way  prejudice  the  execution  creditor  and 
to  hold  a  mortgage  created  after  attachment 
void  so  as  to  confer  upon  the  creditor 
benefit  which  no  one  ever  intended  he 
should  have,  is  entirely  to  ignore  the  object 
of  the  section  and  to  pervert  its  obvious 
meaning.  It  is  impossible  to  hold  that  the 
effect  of  that  section  is  to  give  an  execa- 
tion-creditor  an  unincumbered  fee  simple 
instead  of  an  enquity  of  redemption  against 
the  intention  of  the  parties  to  the  mort- 
gage. DINOBUNDHU  SHAW  GHAWDHRY 
V.  JOGMA YA  DASI.  6  C.  W.  N.,  209  (P.  C) 
=12  li  J.  73  =  4  B.  L.  R.  238  =  29  L  A  9= 
29  C   154  (F   B ) 

1018.  S.  Q^—S.  276— Private  alienation— - 
SecLlon  when  not  applicable. 

A  mortgage  getting  a  sale  of  the  mort- 
gaged property  uoder  the  power  conferred 
on  him  by  the  mortgage  is  not  affected  by  an 
attachment  of  the  property  at  the  date  of 
the  sale.  Section  276  of  the  Civil  Proce- 
dure Code  does  not  apply  to  an  alienitioa 
after  attachment  in  persuance  of  a  power 
CO  uf  erred  before  the  attachment.  THE 
DELHI  AND  LONDON  BANK  v.  S.  J. 
TELLERY  &  Co.,  8  B-  !•  R-,  892. 

1019.  S-  64  —S.  276— Attachment— Transfer 
of  property  before  attachment. 

Tho  alieuation  of  property  by  a  judg- 
ment-debtor,^  after  an  application  for  its 
attachment  is  granted,  but  before  it  is 
attached,  is  not  invalid.  2  AIL,  58,  7  All., 
702,  folloioed.  JOWAHIR  LAL  v.  JALAL 
DIN.    137  p.  L.  R.,  1905. 

1020.  S.  64 — S.  276— Sale  in  contraven- 
tion of  S.  296  void — Limitation  Act  (XV  of 
1877),.  Schedule  II,  Article  12 — Suit  to  set  aside 
sale — Suit  for  possession  of  immovable  pro- 
perty. 

The  property  in  suit  was  sold  by  auction 
in  execution  of  a  decree.  Pending  confirma- 
tion of  sale  the  plaintiff  purchased  the  pro- 
perty from  the  judgment  debtor  who  paid 
tho  decree  money  in  Court.  The  salo  was 
then  set  aside  and  the  property  was  released 
from  attachment.  On  auction  purchaser's 
appeal  being  accepted  the  sale  was  confirmed. 
The  plaintitf  relying  on  the  sale  in  his  favour 
sued  the  auction  purchaser  for  possjssioa 
of  the  property,  alleging  that  his  purchase 
was  before  the  confirmation  of  sale  ai.d  by 
his  money  the  decree  has  been  paid  oS. 

Held,  that  as  no  action  had  been  tvken 
by  judgment-debtor  under  S.  310-A,  C  P.  C, 
tiie  private  sale  was  void  under  S.  27C,  C.  P. 
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C,  and  tho  suit  brought  moro  than  one  year 
after  confirmation  of  sale  was  barred  by 
Article  12,  Limitation  Act.  NAOINA  SINGH 
V.  PUllAN  CllAND.  4  p.  li-  a,  1906-11 
P  R  ,  1900. 

1021-  S.  64i—S.  276— A  hcriditary  allow- 
ance out  of  oiuiwaram  of  lands  is  attachable. 

A  hereditary  grant  of  an  allowance  of 
paddy  out  of  tho  nielwaram  of  certain  lard 
is  not  a  right  in  the  future  maintenance 
such  as  ia  exempted  from  attacbment  under 
section  206  of  tho  Code  of  Civil  I'rocoduro. 
VAIDYANATHA  SASTRIAL  v.   VKNKATA- 

RAMA.    SO  M  272-17  M.  L-  J  873- 

1022-  S.  64 -—Lis  pendens — Contentious 
^proceeding — Transfer  of  projjcrty  before  final 
decision  of  case — Transfer  of  reversionary 
rights  is  illegal. 

Dealings  with  property  in  suit  effected 
after  notice  of  suit  brought  in  the  Court  of 
first  instance,  and  before  the  decision  in 
appeal  by  the  final  Court  of  appeal  are 
dealings  effected  pendente  lite  and  subject  to 
tho^doctrine  of  lis  pendens  at  whatever  time 
between  these  two  periods  they   may  occur. 

A  suit  as  soon  as  it  becomes  contentious 
in  tho  original  Court  continues  so  ordinarily 
until  final  decision  of  the  Appellate  Court 
and  should  ordinarily  bo  held  to  be  actively 
prosecuted  even  during  the  period  between 
tho  decree  and  the  filing  of  the  appeal. 

It  might  be  shown  that  there  was  an 
acceptance  of  the  decree  of  the  first  Court 
or  great  laches  in  prosecuting  the  litigation 
but  it  would  lie  upon  the  party  making  such 
allegations  to  establish  them. 

The  law  of  lis  pendens  in  England  is 
different  from  that  prevailing  in  this  country. 
The  law  of  lis  ^pendens  in  this  countr}'  is 
founded  on  the  fact  that  it  would  be  im- 
possible to  bring  any  suit  to  a  successful 
termination  if  alienations  jjf^ndente  lite  were 
permitted  to  prevail.  P.  li.,  30  of  1891  and 
56  of  1696,  overruled. 

Held,  by  the  Division  Bench  {Rohcrtson 
and  Eeid,  J.  J.)  that  a  sale  by  a  plaintiff,  in 
whose  favor  decree  has  been  passed,  of  the 
property  in  suit,  before  notice  of  appeal  by 
the  defendant  is  served  on  him  is  not  ex- 
empted from  the  operation  of  the  doctrine 
of  lis  pendens  by  reason  of  the  fact  that  the 
defendant  on  bis  appeal  t  which  the  ven- 
dee was  nob  impleaded  as  a  respondent, 
chose  to  accept  froin  the  plaintiff  a  com- 
promise of  the  suit  wliich  was  not  un- 
easonable. 

The  sale  of  reversionary  rights  is  op- 
posed to  the  principles  of  the  tribal  law, 
and  the  vendee  gets  no  title  by  the  sale, 
even  if  the  reversioner  had  before  the  tale 
obtaiued  a  decree  that  an  alienation  of  tlie 
property  by  the  proprietor  in  possession 
of  it  would  not  aflect.  his  reversiorai}- 
riobts.     HAKIM   SINGH    v.  CHAP.AN  DAS. 

19  p.  L  Pv  1504  =  80  p.  R  ,   ICOS  (F  E) 

1023  S.  64- — S.  276— Alienation  by  judg- 
nuiii-d.bior  before  order  of  attachment  it 
served   upon  Jdrn   is  valid. 


Sup.-  Govt,  acts  (V   of  1908)    (Contd.) 

The  judgment-debtor's  property  was 
attached.  Before  tho  order  of  attachment 
had  been  intimated  to  him  ho  alienated 
tho  same  to  tho  plaintiff. 

Held,  the  alienation  was  not  void  as 
against  tho  auction-purchaser,  inasmuch  a3 
all  the  conditions  prescribed  by  S.  276,  C. 
P.  C,  were  not  complied  with.  TOTGMAL, 
SON  OETILOKCHaND  v.  RAISING,  SuN 
OF   MANGHEiiMAL.    1  S-  L.  R.  176- 

1024  S.  64— 'S-  276— A  derived  title  both 
from  judgment- debt  or  and  judgment  creditor- 
AttacliDient  of  judgment- debtor's  pioperty — Re- 
lease by  A  of  the  latter  right — Estoppel. 

A  derived  his  title  to  certain  property 
both  from  the  judgment  debtor  B  and  from 
the  judgment-creditor  C.  A  released  hii 
rights  derived  from  C  reserving  the  rights 
derived    from    B. 

Held,  that  the  transfer  by  C  impliedly 
warranted  that  he  had  a  good  title  to  the 
property,  and  that  A  having  accepted  a 
title  on  the  footing  that  the  title  under 
tho  execution-proceedings  was  good,  was 
consequently  estopped  from  disputing  such 
title. 

Held,  also  that,  under  the  provisions 
of  S.  276,  Civil  Procedure  Code,  A  acquir- 
ed no  rights  under  the  transfer  from  B 
which  could  prevail  against  the  attach- 
ment, and  that  his  rfservation  of  those 
rights  gave  him  no  title  as  against  the 
parties  v/ho  claimed  by  sale  from  the  judg- 
ment-creditor.  MARVADI  APPALA  NARA^ 
SI  AH  V.  SRI  RAJALI  VYRICHERJA  VEE- 
RABHADRA  RAJU  BAHADUR  GARU. 
3  M   L.  T-  295- 

1025  S.  Q^—S.   276—8  0.    C   409    See  S. 

60— No  1005  supra. 

1026  S.  (y^—S.  276— See  Revenue  Act 
XVIII  of  1876  (OzidhJ  S.  74— LACHMAN 
PERSHAD  u.  GAURI  SHANKER— 2-  O.  C- 
359. 

1027  S-  64 — S.  276 — An  easement  apper- 
taining to  a  dominant  teneinent  releassd  after 
its  attachment  tinder  a  decree  such  alien' 
ation  is  prohibited  by  S.  276  G.  P.  C,  and 
is  void.  KRISHNA  DHONE  MITTER  v. 
NANDARANI  DASSI.  12  C-  W-  iJ-  939- 
See   Easements. 

1028  S.  64,  0.  XXI  R  46,  54— S.  276, 
268,  274 — Execution  of  decree — Attacliment. 
Publication  of — Private  alienation  after 
attachment   whin  void. 

Held,  that  under  section  276  of  the 
Civil  Procedure  Code,  an  attachment,  ia 
order  ti  be  binding  upon  a  subsequent 
bona  fide  transferee  of  the  attached  pro- 
perty for  valuable  consideration,  .  must  be 
published  in  manner  described  in  section 
268.  r^ATYA  CHARAN  MUKHERJI  v. 
MADHUB  CHANDER  KARMuIvAR.  9  C 
W.  N   683. 

1029  S.  64—0.  XXI.  R.  58— Ss.  276  and 
278 — !8ale  by  judgnunt- debtor  of  property 
under  attachment  voidable,  not  void — Attach- 
ing creditor's  declaratory  suit  disucsicd 
— His  s2ibseg_iLent  application  for  sale  of  prO' 
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Ijerty  in  execution  decree — Ros  Judicata — 
PurchaS'")  reyresentative  of  jiidcpneni- debtor. 
B  attachod  certain  immovoabla  pro- 
perty in  execution  of  his  docreo.  After 
attachment  the  judgment  debtor  sold  a 
ccrLaiu  part  of  it  to  A.  In  a  suit  for  parti- 
tion of  t!jo  property  B  as  a  co-sbarsr,  con- 
tended in  vaiu  that  the  judgment-debtor 
had  no  title  to  the  property  sold  and  that 
ho  had  acquired  title  to  it  by  adverse 
possession.  Subsequently,  B  as  a  co-sharer, 
brought  a  suit,  which  was  dismissed,  in 
the  Civil  Court  for  a  declaration  of  his 
title  to  that  propr>rty.  Consequently,  he 
applied  for  sale  of  the  property  in  execution 
of  his  decree,  to  which  A  objected  on  the 
ground  that  in  consequence  of  the  previous 
litigation,  the  matter  had  become  res  judicata. 
A's  olijectiou  being  overruled  B.  appealed. 
B  took  a  preliminary  objection  to  the 
eflect  that  no  appeal  lay,  the  appellant  not 
being  judgment-debtor  or  his  representative. 
Held,  that  A  having  purchased  the  proper- 
ty pending  the  attachnient,  was  the  represen- 
tative of  the  judgment-debtor  within  the 
meaning  of  S.  244,  C.  P.  Code  and  that  an 
appeal  would  lie,  inasmuch  as  the  order 
of  the  Court  below  amounted  to  a  decree 
within  the  definition   of     the   Code. 

Held,  also,  that  a  sale  of  property  under  at- 
tachment was  not  void,  but  was  only  voidable 
under  S.  27G,  against  the  attaching-creditor, 
and  that  the  sale  could  only  be  avoided  by  the 
attaching-creditor  if  he  v/ished  to  proceed 
against  tho  property  of  his  co-sharer.  That, 
in  the  suit  brought  by  the  respondent,  not  as 
attaclrng-cruditor,  but  as  co-sharer,  he  need 
not  have  raised  the  plea  that  the  sale  to  the 
appollani.  was  not  a  valid  sale,  because  the 
properly  sold  had  been  attached  before  the 
sale.     KA]\I.\LNAIN    v.   SAT   NARAIN.     2- 

1030  's'IdI,  73-S.  273,  395--AUachvient— 
Effect  of — Veiling  order — Priority  over  official 
assignee. 

A  judgment-creditor  has  no  priority  over 
the  official  assignee  in  respect  of  prorerty  at- 
tached by  him  previous  to  the  passing  of  the 
vesting  order.  -  15  Gal.,  202,  a^jpioved  5  C.  W. 
N.,  761  S.  C,  28  Cal.,  419,    overruled. 

Attachment  under  ciiapter  XIX  of  the 
Code  ol  Civil  Procedure  merely  prevents  alie- 
nation, and  does  not  give  any  title.— 25  Cal., 
179,  referred  to.  PUEDEliiCK  PE'GOCK 
V.    MA  DAN   GOPAL.     6  C-    W-  N-    577  =  29 

C.  423(F-B.> 

1031  S.  64,  73— S.  276,  295—Exechtion  of 
decree — Ritcuble  distribution  of  assets  realized 
in  execul ion —taiisf action  of  decree  by  private 
sale  by  judgineni-d<  birr. 

H.  ob'-.uiu..d  a  decree  against  K.  and  on 
the  5th  July  1900  attacbod  properly  be- 
longing to  him.  On  19th  and  23rd  July  other 
decree-iioiders  iippUod  for  orders  for  rate- 
able disiril.'uliou  under  section  295  of  the 
Civil  Procedure  Code  and  orders  for  rate- 
able distribution  were  p  issed  on  the  27th 
July  and  l.-t  August  ro--5pcGtively,  Jlean- 
timo  on   18th   July,  a  third  party  purchased 


Sup:  Govt,  acts  (V  of  1908)    {Contd.) 

from  K,  the  judgment-debtor,  the  property 
which  had  been  attached  by  H.  On  28th 
July  the  amount  of  judgment-debt  was 
p.i,id  into  Court  by  the  purchaser  to  be 
paid  to  H.  in  satisfaction  of  his  decree 
against  K.  On  1st  August  and  'Jrd  August 
the  two  other  dccree-liolders  obtained  or- 
ders for  attachment  of  the  same  pro^Jerty. 
On  23rd  August  satisfaction  of  i/.'s  decree 
was  entered  up.  The  order  entering  up 
satisfaction  was  made  without  prejudice  to 
the  rights  of  the  other  decree-holders  to 
question  the  sale  to  the  plaintiff.  The 
attachment  made  by  H.  was  not  formally 
v/ithdrawn.  The  purchaser  claimed  the 
property  and  the  other  decree-holders  re- 
sisted the  claim  on  the  ground  that  they 
were  entitled  to  execution  against  the  pro- 
perty and  rateable  distribution. 

Held,  that  the  sale  was  valid,  for  the  pay- 
ment made  by  the  purchaser  into  Court 
could  not  be  considered  as  realization  made 
in  execution,  and  the  order  entering  up 
satisfaction  of  il's  decree  without  prejudice 
to  the  decree-holders'  claims  did  not  affect 
the  validity  of  the  sale. 

The  provisions  of  section  295  of  the 
Civil  Procedure  Code  should  be  construed 
strictly  as  against  decree-holders  who  claim 
rateable  distribution  under  the  section.  VI- 
BUDHA  PlilYA  THIRTHA  SWAMI  v.  YU- 
SUP  SAHIB,  15  M.  L.  J.  202  =  28-  M- 
880. 

1032  S-  64,  73,  0.  XXXIX  R.  I—S.  276, 
295,  492 — Temporary  injiinction— Application 
for  rateable  share  in  proceeds  of  sale  not  equi' 
valent  to  an  attachment — A.  W.  N.  1903  P. 
92—25  A.  431. 

See  Contract  Act  IX  of  1872  S.  23  Col. 
276. 

i033.  S-  64,  0.  XXI.  B.  83— S.  276,  305 
— Execution  of  decree — Attacliment — Aliena- 
tion pending     attachment — Sanction  of  Court. 

Prima  facie  a  sale-deed  executed  by 
one  person  in  favour  of  another  operates 
to  convey  to  that  other  the  interest 'of  the 
executant  in  the  property  that  deed  pur- 
ports to  pass.  But  to  prevent  frauds  on 
decree-holders  it  is  provided  by  section  276 
of  the  Civil  Procedure  Code,  that  when  an 
attachment  has  been  made  by  actual  sei- 
zure or  by  written  order  duly  intimated 
and  made  known  in  the  manner  aforesaid, 
any  private  alienation  of  the  property  attach- 
ed,    whether    by     sale,     gift,      mortgage     or 

otherwise during  the  continuance 

of  the  attachment,  shall  be  void  as  against 
all  claims  enforceable  under  the  attach- 
ment. 

Section  305  of  the  Civil  Procedure  Code 
is  an  enabling  section  and  qualities  the 
prohibiiion  contaired  in  section  276  on 
comphance  with  the  conditions  of  that 
scctiOn,  a  private  alienation,  notwitlistanding 
section  276  becomes  absolute  even  against 
all  claims  enforceable  under  the  attachment. 
SHlVEl>;CrAPP.\  V.  CilANBA.^APPA.     1  M. 

h.  T.  ^6-8  B  L.  K-,  16-80  B  337. 
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1031.  S.  Q5—S.  SIG—Proclaniatton  of  sale 
— CcrlLjlcale  of  naic—What  passes  at  Court- 
sale. 

Held,  that  thoro  is  nothing  in  soction 
31G  or  ill  any  olhor  part  of  the  Civil  Prooe- 
duro  Oodo,  wliich  makes  a  cortificato  of 
salo  couclusivo  aa  to  the  property  sold, 
that  the  certificate  is,  so  far  as  regards 
the  parties  to  the  suit  and  those  claiming 
through  or  under  them,  detormiuativo  as 
to  tlie  date  from  which  the  property  ac- 
tually sold  vests  in  the  purchaser,  and  that 
the  action  of  the  Court  in  granting  the 
certificate  is  ministerial  and  not  judicial. 
To  determine  what  was  sold  surround- 
ing •circucnstaaccs  must  be  looked  at.— 
BaLVANT  BABAJI  DIIONDGE  v.  HIRA 
OHAND  GULAB  CHAND.  5  fi-  L-  R.  217 
=  27  B.  334 

1035.  S.  65— S.  316-~Certifica/.e  of  sale- 
Meaning  of  the  expression,  "  Right,  mle  and  in- 
terest of  the  debtor  "— AKHOY  KUMAR  v. 
BEJOY  CHAND.  29  C-  bl^See  Execution 
sale. 

1036-  S.  56-— S.  316— Certificate  of  sale 
—  Where  houndaries  are  specified  and  the 
area  is  varying — Presumption    as  to    area. 

As  a  general  rule,  in  the  absence  of 
anything  in  the  coutext  leading  to  a  con- 
traty  inference,  it  must  be  taken  that  all 
the  property  comprised  within  the  boun- 
daries are  offered  for  sale  and  purchased  if 
the  vendor  or  judgment-debtor  has  title  to 
the  whole  property  comprised  within  the 
boundaries,  though  the  extent  specified  in 
the  document  may  not  exhaust  the  area. 
If  the  vendor  or  judgment-debtor  had  no 
title  to  some  part  of  the  area  comprised 
within  the  boundaries,  the  conveyance 
would  not  operate  upon  such  portion  and 
in  those  circumstances  it  may  also  be  pre- 
sumed that  all  that  is  offered  for  sale  is 
the  portion  to  which  the  vendor  or  the 
judgment-debtor  has  title  and  the  exteat 
specified  corresponds  to  such  portion.  RAMA 
SAMI  CHETTI  V.  ALAGIRISAMI  CHBETI. 
14  M.  L  J.,  1904,  p.  14  =  27  M-  SSL 

1037-  .  S.  65—5.  316— Mesne  profits.  Date 
from  lohich  auction- pur  chaser  is  entitled  to. 

An  auction-purchaser  is  entitled  to  mesne 
profits  from  the  date  of  the  certificate  grant- 
ed to  him  under  section  316  of  the  Code  of 
Civil  Procedure— TF.  N.,  All.  1887,  p.  217 
and  15,  Cal.,  546,  referred  to. 

Case  in  which  it  was  held  that  the  Court 
should  not  award  the  gross  rental  of  the 
property  unless  it  is  satisfied  that  the  entire 
rental  was  received  by  the  lessees,  defendants 
or  with  ordinary  deligence  might  have  been 
received  by  them  and  that  collection  ex- 
penses should  be  allowed.  AMItl  KAZIM  v. 
DARBARI  MAL.  A.  'W .  N.,  1902,  p.  145 
=  2  A.  475. 

1033;  S.  65 — S.  316 — Execution  of  decree 
• — Sale  in  execution — Decree  reversed  before  con- 
firmation of  sale. 

Held,  that  the  title  of  an  auction  pur- 
chaser at  a  sale  held  in  execution  of  a  decree 
does  not  become  absolute  if  the  decree  under 
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which  the  sale  took  place  is  reversed  at  any 
time  before  a  certificate  of  sale  is  granted  to 
the  purchaser.  liAM  SUJCII  v.  RAM  SAIIAI. 

A-  W-  N.  1907,  198-4  A-  L  J.  486  = 
2J  A  591- 

1039  8.  Qb-S.  316 -Auction  purchaser, 
right  uf,  to  pre-empt  property  sold  to  another 
person  prior  to  confirmation  of  sale.  L.\LA 
GAYA  PERSHAD  v.  MISRA  SIDH  GOPAL. 

8  0  C  202. 

See  Pre-emption. 

1040-  8.  65— "^^^  "5^^ — Right  of  pre-emption 
— Pre-e^nption — Sale  by  Court— Cause  of  action 
— Certificate  of  sale  not  prepared  owing  to  ob- 
jection of  2^ i^f chaser — Riglit  of  pre-emption  not 
affected — Registration  Act  (III  of  1877,  Section 
17,  Clause  (0). 

In  execution  of  a  mortgage-decree  creat- 
ing a  lien  against  laud  and  accessory  rights, 
the  land  was  sold  and  purchased  by  the 
decree-holder  on  the  20th  July  1897.  After 
confirmation  of  sale  a  draft  sale-certificate 
was  prepared,  but  the  decree-holder  objected 
that  the  accessory  rights  had  not  been  in- 
cluded and  prayed  that  the  error  might  bo 
rectified.  Subsequently  accessory  rights  were 
sold  and  purchased  by  the  decree-holder, 
on  the  20th  August  1898.  The  sale  was  con- 
firmed on  the  5th  October  1898,  and  a  certi- 
ficate of  sale,  dated  9th  November  1898,  was 
prepared,  which  recited  the  latter  sale  and 
its  confirmation  by  the  Court,  and  covered 
the  entire  property.  In  a  suit  for  pre-emp- 
tion, filed  on  the  19th  July  1898,  in  respect 
of  land  sold  on  the  20th  July  1897,  it  was 
contended  for  the  decree-holder,  vendee,  that, 
no  certificate  of  sale  having  been  granted  till 
the  date  of  suit,  the  suit  was  premature. 

Held,  that  the  suit  was  not  premature, 
as  the  sale  was  confirmed,  and  it  was  at  the 
purchaser's  own  request  that  the  certificate 
was  not  drawn  up  and  given  to  him,  although 
a  draft  had  been  prepared.  The  provisions 
of  section  316  must  be  held  to  h;vve  been 
sufficiently  complied  with. 

Registration  of  a  sale-certificate  grantal 
to  a  purchaser  of  property  sold  by  public 
auction  by  a  Civil  or  Revenue  Officer  is  ex- 
empted from  tlie  operation  of  section  17  of 
the  Registration  Act  by  addition  of  clause 
(0)  by  the  amending  Act  VII  of  1888.  AJU- 
DHIA  PERSHAD  v.  CHANDAN.     36  P    I,. 

K-  1903,=9  P-  E.  1908. 

1041.  S.  65—5.  316 — Decree  attached  aft'-r 
sale  but  before  confirmation — Attaching  credi- 
tor's right  to  Jiave  the  sale  confirmed  and  sale 
certificate  granted. 

A,  a  decree  holder  purchased  immoveable 
property  at.an  auction  sale,  held  in  execu- 
tion of  his  decree.  Before  the  sale  wag 
confirmed  and  satisfaction  of  the  decree 
recorded, -the  decree  was  attached  by  B,  a 
judgment    creditor    of    A. 

Held  that  the  attachment  placed  B,  in 
A's  possession  and  entitled  B  to  have  the 
sale  confirmed  under  S.  316  and  to  take 
out  a  sale  certificate.  COIIARIA  RUDRANl 
KOER  V.  RAM  PARTAP  MULL.  11  C-  W- 
N.  158. 
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1042-  S-  65,    O.  XXL   li.  89—316,  310  A. 

' — Sale  by  judgme^it- debtor  after  auction  but 
before  conjirriiation — Puchaser  entitled  to  appbj 
under  S.   310   A. 

A  purchaser  of  immovoable  property 
from  the  judgmont-dobtor  aftor  sale  in  exe- 
cution of  a  decree  but  before  the  expira- 
tion of  30  days  from  the  date  of  sale  and 
before  confirmation,  is  a  person  whose  im- 
moveable property  has  been  sold  within 
the  meaning  of  S.  310-A,  C.  P,  C.  and  is 
therefore  entitled  to  have  the  sale  set  aside 
under  that  section.  20  M.  '3G5  foil.;  1  C. 
W.  N.  279  diss,  from.— APPAYA  SHETTI 
V.    KAMHALI   BEABI.     17    M-   L-  J-  127  = 

80  M   214. 

1043-  8.   66- — S.   317 — Benami    purchase. 
The   plaint     alleged    that     the   property 

in  suit  was  purchased  by  the  plaintiff  at 
an  auction  sale  in  the  benami  of  his  eldest 
son  R.  C.  since  deceased,  whose  son  was 
made  a  defendant  in  the  case.  The  defen- 
dant No.  1  who  had  a  decree  against  R. 
C.  subsequently  attached  it.  The  plaintiff's 
objection  under  sectiou  278  of  the  Civil 
Procedure  Code  was  disallowed.  The  plain- 
tiff now  sued  for  a  declaration  of  his  right 
to  the   property. 

Held,  that  section  317,  Civil  Procedure 
Code,  was  no  bar  to  the  suit.  The  statu- 
tory protection  afforded  by  that  section  to 
the  certified  purchaser  does  not  extend  to 
a  person  claimiug  through  or  under  him. 
2  C.  W.  N.  433,  3  C.  W.  N.  657  and  21 
Mad.,  7,  referred  to.  NOKORI  DHUR  v. 
SARUP  CHUNDER  DEY.  6  W-  N-  C-, 
841. 

1044  S.  63— 5.  317— Suit  against  certified 
purchaser — Ben  am  i  dar . 

One  B.  S.  mortgaged  a  house  to  the 
plaintiffs.  A  portion  of  the  house  belonged 
to  one  J.  S.  J.  S\s  share  was  sold  in 
execution  of  a  decree  against  him  and  was 
purchased  by  the  mortgagor's  wife.  The 
plaintiffs  sued  for  sale  of  the  house  to 
satisfy  their  mortgage,  and  alleged  that 
the  purchase  by  the  mortgagor's  wife  was 
benami  for   the   mortgagor. 

Held,  that  the  share  purchased  by  the 
mortgagor's  wife  could  not  be  sold,  as  the 
plaintiffs'  suit  against  her  was  barred  by 
section  317  of  tne  Civil  Procedure  Code — 
18  AIL,  461;  21  All,  29  and  238,  referred 
to.  RAM  NARAIN  v.  MOHANIAN.  A-  W- 
N.  1903  P   199-26  A-  82- 

1045  S.  6G— S.    317— Certified  purchaser 
— Interpretation. 

The  words  "certified  purchaser"  in 
Section  317  of  the  Civil  Procedure  Code 
include  the  person  standing  in  the  shoes 
of  the  Court  purchaser.  HARI  GOBIND 
JOSHI  V.  RAM  CHANDRA  NARAYAN  DAS. 

8  B.  L.  R.  873-31  B   61- 

1046  S.  66— S.    317—TaUikdari    estate- 
Retrospective  operation. 

S.  66— (317^  does  not  apply  to  auction 
sales  held  before  it  was  enacted— PARSHO- 
TAM  VALLU  V.  BAI  PUNJI— 4  B-  L.  B.. 
817- 


Sup:  Govt,  acts  ^V  of  1908)    (Gont^l) 

1047  8.  66 — ^'  ^^^ — Purchase  at  sale  in 
execution  by  one  decree-holder — Suit  for  de- 
claration that  2Jroperty  purcJiased  ic as  joint. 

In  execution  of  a  j->int  decree  on  a 
mortgage  one  of  the  decree-holders  obtained 
leave  to  bid  at  the  auction  sale  and  pur- 
chased the  mortgaged  property  for  the 
exact  amount  of  the  decree,  namely,  the 
mortgage  debt,  interest  and  costs.  Satisfac- 
tion of  the  decrije  was  entered  up  and  a 
purchaser    took    possession   of    the    property. 

Held  that  section  317  of  the  Code  of 
Civil  Procedure  did  not  preclude  the  other 
joint  decree-holder  from  suing  for  a  dec- 
laration that  the  property  so  purchased 
was  the  joint  property  of  himself  and  ihe 
actual  purchaser.  ACHHAIBAR  DUBE  v. 
TAPASI    DUBE.    A-W-  N-  11907  P-  166  = 

29  A   557. 

1048  8.  66— S.  317 — Execution  of  decree — 
Certified  purchaser.  Suit  against — Beuami- 
dar. 

One  H  obtained  a  decree  for  money 
against  M,  In  execution  of  that  decree  ho 
put  up  for  sale  a  house  of  M.  It  was  sold 
by  auction  and  purchased  by  his  son  A. 
Afterwards  H  again  caused  the  same  house 
to  be  sold  in  execution  of  another  dec« 
ree  against  M.  It  was  now  purchased  by 
K.  When  the  latter  attempted  to  obtain 
possession  under  his  purchase  ho  was  ob- 
structed. K.  then  brought  a  suit  against  H. 
and  others.  A  was  added  as  a  defendant 
under  section  32  of  the  Civil  Procedure  Code. 
It  was  contended  that  the  suit  was  for- 
bidden by  the  first  clause  of  section  317  of 
the  Civil  Procedure  Code. 

Held,  that  the  contention  was  valid. 
KHUDA  BAKHSH  v.  AZIZ  ALAM,  A-  W-  N- 
1906P.  228  =  27  A  194. 

1049-  S-  68—5.  317 — Suit  against  assignee 
from  certified  purchaser. — 

Held  that  this  section  docs  not  bar  a 
suit  against  an  assignee  from  a  certified 
purchaser  21  M.  7  followed.  PIRAMANAYA- 
GAM  PILLAI  V.  ALWAR  NAICKER,    18  M- 

L.  J.  805. 

1050-  S-  66— S.  317— Transfer  of  title  by 
Benami  certified  purchaser — Govinda  Kuar  v. 
Dala  Kishun  Drosad  28  P.  370  at  381— See  Be- 
nami purchase — 

1051  S-66— iS.  5i?  — Benamidar— 5«ii 
against  Bcnamidar  when  no  fraud  committed. 
It  is  open  to  a  plaintiff,  where  no  fraud 
has  been  committed  by  a  benami  sale,  to 
come  into  Court  against  the  benami  pur- 
chaser for  relief,  on  the  ground  that  the 
plaintiff  was  the  real  purchaser  of  the  pro- 
perty. 23  Cal.,  9G2;  20  W.  U.  112;  11  Bom., 
70S,  folloioed,  20  Mad.,  323,  333;  23  Bom.,  406, 
disiingnished.  MUHAMMAD  FAROUGH  v. 
GOKAL  CHAND.  109  P-  L.  E.  1906  =  3 
P.  R ,  1906. 

1052-  8.  66— 'S.  317  Benami  p7irchase-~ 
Suit  against  assignee  from  certified  pui cJiaaer, 
Held,  that  the  protection  given  by  s.  317 
of  the  Civil  Procedure  Code  is  limited  to 
the  case  of  the  certified  purchaser  being 
sued   on   the  ground   that  the  purchase  was 
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mado  on  hohalf  of  any  obh^r  person  and  dooa 
nob  extend  Lo  tiie  certified  purchasor'a  as- 
signee. :J1  Mad.,  7;  2L  AIL.,  196;  11  Mad.,  231; 
6  ir.  N.  C,  311;  3  W.  N.  C,  637:  U  M.  I  A., 
496  referred  to.  UUliX'SlU.VD  b\\ROUGII  v. 
AHDUL  IIAKDL  28  P- R.  1904 -4  P.  R. 
1904 

JL053.  8.  66— S.  SU—Bona.mi—Purchase. 
Wiioro  tlio  plaintiff  alleged  that  ho  was 
in  proprietary  possession  of  tho  property 
in  dispute  which  had  heen  sold  in  execu- 
tion of  a  decree  against  him  and  purchased 
by  tho  defendants  Benami  for  iiira  and 
claimed  a  declaratory  decree  that  he  was 
the  real  purchaser  and  the  defendants  were 
not  tlio  real    ones. 

Held,  that  as  there  were  no  allegations 
of  fraud  in  the  plaint  which  would  make 
tho  second  paragraph  of  section  317,  Civil 
Procedure  Code,  applicable  the  suit  was 
barred.  Section  317  must  be  construed 
strictly  and  not  extended  beyond  its  ex- 
press terms.  But  its  language  is  absolutely 
general,  the  only  conditions  are  that  the 
suit  must  be  brought  against  the  certified 
purchaser,  and  (2)  that  the  suit  must  be 
based  on  the  ground  that  the  purchase 
was  made  on  behalf  of  any  other  person 
or  on  behalf  of  some  one  through  whom 
such  other  person  claims.  No  doubt  that 
is  the  only  ground  of  the  suit  which  sec- 
tion 317  prohibits.  The  Court  declined  to 
order  enquiry  as  to  whether  the  conduct 
of  the  defendants  after  the  purchase  amount- 
ed to  a  transfer  or  waiver  in  favor  of  the 
plaintiff.— 55  Cal.,  699;  11  Mad.,  234,  dis- 
tingiashed,  5  AIL,  4.78;  11  M.  I.  A.  496  and 
L.    B.  2   I.    A.    154,    referred    to.     BISHAN 

S^'^d^Z-oQ^^^/^F^-^^"^-    ^  ^'  A- 1901, 
p.  44-23  A-  175- 

J  054.  S-  Q-o—S.  317— Exacittion  of  decree 
—Benamidar—Suit  by  certified  purchaser 
for  profits   against  person  in  possession. 

Held,    that   section   317  of  the    Civil  Pro- 
cedure Code  merely  directs  that  a  suit  against 
a    certified    purchaser     shall   not     be    main- 
tained.    It  does    not   go   on    to    provide  that 
a    suit   by   a   certified     purchaser     against    a 
person  m    possession  for     rents   and    profits 
or  for    possession   of    the    property    of  which 
he    has   been    recorded    as   the    certified  pur- 
chaser,   cannot    be    resisted   on    the     ground 
that    the     certified   purchaser  is    only^  a    be- 
namidar.  28  All,,  175  discussed.     GHAZI-UD- 
DIN   V.   BISHAN   DIAL.     2  A-  L     T    111  = 
A.  W.  N.  1905  P.  89  =  27  A-  443. 

1055-  S.  66— -S.  317— Suit  against  a  certifi- 
ed iJurchascr. 

K.  L.  and  T.  M.  held  a  mortgage  over 
a  certain  property.  After  their  death  Dur- 
ga,  the  adopted  sou  of  K.  L.,  and  Todar 
the  son  of  T.  M.  got  a  decree  on  the  mort- 
gage. It  was  subsequently  decided  by  a 
consent  decree  against  Durga  and  the  widow 
of  K  L.  that  one  Mussammat  Pano  was  en- 
titled to  one-fourth  of  K.  L.'s  property 
Durga  and  Todar  in  execution  of  the  decree 
as  mortgagees  brought  the  property  to  sale 
and  purchased  it  themselves. 
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Held,  that  a  suit  by  the  representatives 
of  Mussammat  Pano  against  Durga  for  a, 
share  of  the  property  alleged  as  benami 
purchase  was  barred  by  section  317,  Civil 
Procedure  Code.  DURGA  v.  BHAGWAN- 
DAS.    23  A.  34. 

1056  S-   66— -S.  5i 7— Benami  purchase. 

_  Where  there  is  no  contest  between  the 
plaintiff,  benamidar,  and  the  certified  pur- 
chaser tho  plaintifl's  suit  claiming  that  tho 
property  was  purchased  benami  for  him 
against  the  defendant  who  sets  up  an  in- 
dependent title  is  not  barred  by  section 
317  of  the  Civil  Procedure  Code.  The  mere 
fact  that  the  certified  purchaser  is  a  de- 
fendant is  no  bar  to  tho  suit  against  per- 
sons who  are  wrongfully  in  possession. — 
RAMALIGA  CHETTY  v.  PACHPALAPP.\ 
MUDALY.     18  M-  li.  J.   854. 

1057  S.  QQ=^S.    317— Execution  of   decree 
— Certified  purchaser  buying  Benami. 

In  execution  of  a  decree  against  B  a  cer- 
tain house  was  purchased  by  A  who  obtained 
the  certificate  of  sale,  but  failed  to  obtain  the 
actual  possession  of  the  house.  On  A'a  suit 
for  possession  against  B,  the  latter  urged 
that  the  house  was  purchased  by  her  at  the 
auction  in  the  name  of  A. 

Held,  that  section  260  of  Act  VIII  of  1859 
(section  317,  Civil  Procedure  Code)  should  be 
construed  literally  and  applied  strictly,  and 
should  not  be  a]:plied  so  as  to  assist  the  certi- 
fied purchaser  to  enforce  his  claim  against 
the  property  in  possession  by  relieving  him 
from  the  necessity  of  showing  the  justice  of 
his  claim  or  excluding  inquiry  as  to  its  frau- 
dulent transfer.  RAZA  HUSSAIN  v.  DIDAR 
FATIMA.     3  0.  C-,  229. 

1058  S.  6e—0.  VI.  R.  17  C.   F.   O.    VII= 

S.  317,  53 — Amendment  of  plaint— Declaratory 
suit — Relief  for  possession — Suit  against  certi- 
fied purchaser — Land  revenue  Code,  Bombay, 
Section  182- 

Section  53  of  the  Code  of  Civil  Procedure 
directs  that  a  plaint  shall  not  be  amended  so 
as  to  convert   a  suit  of  one   character    into    a 
suit  of  another    and    inconsistent   character. 
But  the  amendment  of  a  suit  for  a    mere  dec- 
laration   into   one    for   possession     does    not 
change  the  suit  into    one    of   an    inconsistent 
character.     The  relief    for    declaration    is,    in 
most  cases,  for  recovery  of  possession  claimed 
as  ancillary  to  the  latter,    and    there    can    be 
no  inconsistency  between   the   two.     Though 
that  is  so,   yet   a    Court  should    not    allow    a 
suit  for  mere  declaration  to  be  amended  into 
one  for  possession,  unless  a  good  case  is  made 
out  for  such  amendment.     The  Court    has  to 
exercise  a  judicial  discretion  where  it  is  asked 
for,  and  that  discretion  may  well  be    exercis- 
ed where  the  plaintiff  has  either    misconceiv- 
ed his    case   and    there    has   been  a  bona  fide 
mistake  on  his  part,  and  the  amendment  may 
be  made    without  injustice  to    the    defendant 
or   any    contradiction    between     the     injury 
averred  by  the  plaintiff  and  that    assumed  by 
the  Court,  or   where    the   objection    that  the 
suit  for  a  mere  declaration   of   title   was  not 
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matntainablo,   was    not    taken    in    tbo   first 
Court, 

Section  317  of  the  Civil  Proccduro  Code 
and  Section  182  of  the  Land  Roveuuo  Code, 
Bombay,  must  be  construed  stricMy  nnd  do 
not  bar  a  suit  where  the  plaintiff,  although 
originally  a  hcnamidar,  came  honestly  into 
possession. 

A  suit  by  a  6cna?Hi(Zar  against  the  henaini 
purchaser  who  after  the  purchase  has 
"  beld  possession  with  the  hcnamidar  and  act- 
ed as  their  agent  is  not  barred  by  section 
317  of  the  Code  of  Civil  Procedure  or  section 
182  of  the  Land  Ilevonuo  Code.  RAGHO 
P.SRA.-'H  RAM  u.  VISHNU  GOVIND.  5  B- 
L.  R  329 

1059-  S-  66.  O.  XXI  R.  58,  63— S.  317, 
278,  2ti3 — BeDumi  'purchaser  certificate  holder 
— Rcs-judicata  — Objection  by  third  person — 
— Statements  of  witnesses  in  a  criminal  case, 
admissibility  of — Evidence  Act  (i  of  1872),  s. 
155. 

A  held  three  joint  decrees  against  B. 
In  execution  of  oue  of  the  decrees  A 
attached  a  house  which  was  released  from 
attachment  on  tlie  objection  of  C.  under 
section  278,  Civil  Procedure  Code,  on  the 
ground  that  C.  was  the  certified  purchaser 
of  it.  A  in  execution  of  another  decree 
attached  and  purchased  the  same  property 
and  applied  for  posr^ess'on  to  bo  given  but 
bis  possession  was  resisted  by  C.  who  claimed 
to  be  in  present  possession  in  good  faith.  A 
made  an  application  under  section  385,  Civil 
Procedure  Code,  which  was  dismissed  and 
heuce  this  suit  on  the  allegation  that  the 
property  belonged  to  the  judgment-debtor 
and  that  the  purchase  by  C.  was  benami. 

A  produced  some  former  statements  of 
his  witnesses  made  in  a  criminal  case  to  which 
they  were  no  parties.  The  witnesses  were 
interested  in  the  cause  of  C.  who  objected 
to  the  statements  being  admissible. 

Held,  that  it  must  be  presumed  that  as  A 
was  allowed  to  put  forward  these  statements, 
he  did  so  with  the  consent  of  the  Court 
by  way  of  impeaching  the  credit  of  these 
witnesses  under  section  155  of  the  Evidence 
Act. 

Held,  further,  that  section  317,  of  the 
Civil  Procedure  Code  extends  also  to  cn,se3 
where  the  dispute  is  between  the  cretified 
purchasers  and  third  persons  who  alleged 
that  the  certified  purchasers  were  not  the 
real    purchsers. 

Held,  also,  that  the  order  releasing  the 
property  from  attachment  was  conclusive 
between  A  and  C  as  it  was  not  set  aside 
by  a  suit  under  sec.  283  of  the  Code.  A 
could  not  attach  the  house  again  in  exe- 
cution of  another  decree.  The  order  re- 
leasing the  property  operated  as  res-judicata 
against  A  in  the  second  suit. — NIAMAT 
UN-NISSA   V.   RAZA   ALI,    g   0-  C-.    806- 

1060.  S.  66,  O.  XXI.  B,  58,' 27 -S.  317, 
278,  568 — Certificate  to  recover  public  demands 
— Limitation — Whzre  a  case  comes  under  the 
second  paragraph  of  the  section,  the  claim 
can  not  he  barred  by  the  first  ;paragraph—l 
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C.   L.   J.    550Seo   Act   I   of   1895     (Bengal) 
S.    10,    12,    l(i   &ca. 

lOel-  8.  68,  ^/O,  71— S.  320  ot  seri.—Land 
Revenue  Code  (Act  V  of  1869,  Bom.),  Section 
203 — Execution  of  decree — Appeal  against  order 
passed  by  Collector. 

No  appeal  lies  to  the  High  Court,  from 
an  order  passed  by  a  Collector  in  exercise  of 
powers  vested  in  him  under  section  320  of  tbo 
Civil  Procedure  Code,  et  seq.  The  section  speci- 
ally provides  that  an  appeal  shall  lie  from 
the  order  of  the  Collector  to  such  author- 
ities as  the  Local  Government  may  by 
rules  prescribe. 

In  the  absence  of  any  rule  on  the  sub- 
ject pppeals  against  such  orders  would  lie 
to  the  Collector's  immediate  superiors,  tho 
Revenue  Commissioner  or  Government. — 
MANCHERJI  HORMUSJJ  v.  THAKURDAS 
HARKISANDAS.     7.    B-    !■    R.     682- 

1032  S.  68,  70,  71— S.  320— Execution  of 
decree — Ancestral  property — Transfer  of  dec- 
ree  to   the    Collector. 

If  the  Civil  Court  is  satisfied,  that  tha 
land  which  is  ordered  to  be  sold  or  any 
portion  of  it  is  ancestral  land,  it  should 
transfer  the  decree  for  execution  to  tha 
Collector  so  far  as  regards  ancestral  land 
only.  AHMED  GHAUS  KHAN  v.  RAI  BA- 
HADUR SAHIJ.  3  A.  I^.  J.,  422.  A.  W. 
N-  1906  p.  143-28  A-  631- 

1063  S'  68,  70,  71— S.  320— Execution  of 
decree — Sale.  Postponement  of,  by  Assistant 
Collector — Power  of  Assistant  Collector  to  can- 
cel Ids  own  order  of  postponmcnt — Auction — 
Clerical    ey ror —Irregularity . 

An  application,  purporting  to  be  mada 
by  a  decree-bolder,  was  presented  to  an 
Assistant  Collector  on  the  day  fixed  by 
tho  latter  for  the  sale  of  certain  immove- 
able property.  The  applicant  stated  that 
the  decretal  money  had  been  paid  and 
asked  for  the  postponement  of  the  sale. 
The  Assistant  Collector  thereupon  granted  tha 
application  and  struck  ofi  the  execution 
proceedings,  but  discovering  his  error  im- 
mediately afterwards,  cancelled  his  order 
and    held   the   auction    a   few  hours   later. 

Held,  that  the  xssistant  Collector  could 
cancel  his  original  order  and  that  the  subse- 
quent sale  was  not  thereby  rendered  ille- 
gal. 7  B.  L.  B.,  186,  referred  to.  SHAIKH 
WAZIRALI  V.  JANKT  PARSAD.  8  A. 
L-  J.  458.  =  A.  W-  N.  1906  P.  183=28  A. 
671 

1083  S-  68,  70,  71— S.  320— Execution 
transferred  to  Collector — Partial  execution — . 
Application  for  instalments — Limitation  Act 
Art  J/.-— MANCHERJI  HORMUSJI  v. 
THAKERDAS  8  B-  L  R.  963-31  B- 1{?0. 
See  Dakhan  Agricu  turist's  Belief  Act  17  of 
1879    S.    15   (b)  and  20. 

1034  S.  68,  70,  71— S.  320— Sale  of  an- 
cestral propertij — Bides  of  Government  Rule 
17  d-ca  TLTLSIRAM  v.  IZAT  ALT— A.  W. 
N.  1908  p.  77- 

1065  S.  68,  70,  71— S.  320— Sale  of  re- 
venue  paying   lanl   by   Civil     Court. 

An  auction  sale  of  revenue   pacing  land 
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by  a  Civil  Court  in  tbo  oxocuhion  of  a 
decroo  is  illogal  null  and  void.  Such  a 
sale  must,  bo  olfociod  through  tho  Colloctor. 
Cliief  Courts  Circulars  and  orders  page  25 
and  5i)  P.  U.  ltt<)l  roforrod  to  and  followed. 
p.  W.  R  1903  p.  44 

1066-  S.  98,  70,  71,  47— S.  320,  2U-A.  W. 
N.  190 J  p.  203—26  A.  101— See  S.  47  No.  890 
Siipra. 

1097  9.  68,  70,  71,  73,  O.  XXI  R.  89—8.  320, 
295,  310  A — Deposit  not  due  to  a  decree-holder 
who  lias  attacked,  and  applied  for  rateable 
distribution — Appeal — Transfer  of  decree  to 
Collector,  Jiis  potuer  to  set  aside  sale — Appli- 
cation after  confirmation. 

The  deposit  prescribed  in  S,  310  A 
(S.  73)  to  enable  a  judgment-debtor  to  apply 
to  set  iiside  a  sale  does  not  include  the 
amount  due  to  other  decree-holders  who 
have  attached  and  applied  for  rateable  dis- 
tribution under  S.  73  (S.  295).  An  appeal  lies 
from  an  order  under  S.  89  (S.  3 10- A)  when- 
ever tho  ease  falls  under  S.  47  (8)  S.  244  (c) 
of  the  Code.  When  a  decree  is  transferred 
for  execution  to  a  Collector,  the  power  of 
setting  aside  a  sale  can  be  exercised  by  the 
Collector  only  if  it  is  given  to  him  by  the 
rules,  in  which  case  the  Court  has  no  ju- 
risdiction to  exercise  the  power.  Otherwise 
the  power  must  continue  to  be  exerciseable 
by  the  Court.  The  Code,  however,  confers 
no  power  on  the  Collector  to  set  aside  a 
sale  under  S.  310- A.  (S.  73),  There  is  nothing 
in  S.  310-A  which  precludes  the  Court  from 
setting  aside  the  sale  merely  because  it  has 
been  confirmed.  PITA  v.  CHUNI  LAL,  9  B- 
L.  R- 15  =  31  B  207- 

1068-  S.  68,  70,  71  and  3rd  Shedale  S.  11 
— S.  320,  325  A — Ancestral  property  taken 
under  management  of  the  Collccior — Disabi- 
lities of  proprietor  during  teryn  of  management. 

Under  the  powers  coaterred  upon  him 
by  rules  framed  by  Government  under  s.  320 
of  the  Civil  Procedure  Code,  the  Collector 
sanctioned  a  lease  of  certain  zamindari  pro- 
perty of  the  judgraent- debtor  for  a  period 
of  seventeen  years.  The  lease  was  executed 
in  the  name  of  the  judgment-debtor,  with 
the  permission  of  the  Collector. 

Hdd,  that  the  disabilities  imposed  by 
the  first  paragraph  of  S.  325-A  of  the  Codi 
affected  the  jadgment-debtor  during  the 
pendency  of  tuch  lease;  and  continued  so 
long  as  any  of  the  debts  for  the  satisfaction 
of  which  the  judgment-debtor's  property  was 
taken  under  management  by  the  Collector 
remained  unsatisfied,  GANGA  PRASAD  v. 
GANGA  BAKSH  SINGH.  A.  W.  N.  1907  P. 
112=29  A.  415. 

1038-  S.  68,  70,  71  3rd  Shedule—S.  320, 
324  (a) — Execution  of  decree — Estate  in  the 
hands  of  Talukdari  Settlement  Officer— Main- 
tenance of  jiidgment-debtofs  family — Matter 
for  determination  by  Court, 

Wboa  an  estate  is  in  the  hands  of  the 
Talukdarl  Settlement  Officer  by  reason  of 
the  provisions  contained  in  section  320  of 
the  Code  of  Civil  Procedure,  it  must  be 
borne  in   mind   by   the  Accounting    Officer 
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that   tho  provisions    of   section  324   A   must 
be  closely  followed. 

Tlio  provisions  for  tho  maintenance  of 
the  judgment  debtor's  family  is  a  matter  for 
determination  by  tho  Court  and  not  by  the 
cxccuting"Officer.  PURSIIOTTAMDAS  HAR- 
GOVINU  V.  HIRAJI  DOLATSINGJI,  5;B.  L. 
R.  822. 

1039  S.  68,  70,  71  and  3rd  Shedule  8.  9— 
S.  320,  324  A — Execution  of  decree — Powers 
of  Collector  and  Court — Talukdarl  Settle- 
ment Officer  acting  as  a  Collector.     Duties  of. 

Under  the  first  para  of  section  324  A 
of  the  Civil  Procedure  Code,  the  Collector 
has  power  only  to  include  on  the  debit  side 
charges  incurred  under  the  provisions  of  the 
chapter. 

Tho  Court  is  perfectly  justified  under 
section  324  A.  in  regarding  as  at  its  disposal 
the  balance  which  is  left  after  such  charges 
as  can  be  incurred  under  the  chapter  have 
been  deducted.  And  if  there  be  any  charges 
which  have  rot  been  so  incurred  but  which 
have  been  inserted  in  the  accounts  such 
charges,  being  improper,  cannot  effect  or  re- 
strict the  disposing  power  of  the  Court  over 
the  balance.  The  power  of  the  Court  as  to 
the  application  of  the  balance  is  complete,  al- 
though the  fund  itself  remains  in  the  hands 
of  the  collector  as  trustee. 

The  amount  of  maintenance  to  »be  deter- 
mined for  the  judgment-debtor  is  a  matter 
which  the  Court  has  to  consider  and  decide, 
and  one  which  the  Court  cannot  allow  the 
Talukdarl  Settlement  Officer  (acting  as  a 
Collector)  to  decide.  Section  324  also  provides 
that  the  Collector  shall  rendtr  an  account, 
but  he  cannot  be  compelled  to  give  up  hia 
own  account  books.  He  can  hold  the  balance 
at  the  disposal  of  the  Court,  but  is  not  re- 
quired to  pay  it  into  Court  RUPALI  CITUNI 
LAL  V.  KALYAN  SING  BADSINGJI  RUPA- 
LI Al^D  another  V.  GAMBHIRSINGJI  VA- 
KHAT  SINGJI.    6  B-  L.  R.  825. 

1070     S.  73=^ S.  :<!95 — Rateable  distribution. 

The  plaintiffs  held  a  decree  against  H. 
D,  who  formed  with  his  brother  S.  .D  a  jjinfc 
Hindu  family.  They  obtained  attachment 
of  joint  property  of  the  family.  S.  D,'s  ob- 
jection as  to  his  share  was  allowed.  H,  D, 
then  died  and  the  property  then  under  at- 
tachment was  sold  by  auction.  The  defend- 
ants held  decrees  against  H,  D,  but  they  had 
taken  no  steps  to  attach  during  the  lifetime 
of  H.  D.  his  undivided  share  in  the  joint  fa- 
mily  property. 

Held,  that  the  defendants  could  not  claim 
a  share  in  the  assets  realised  by  sale  of  the 
property, 

A  decree-holder  is  \ir.h  allowed  under  sec- 
tion 295,  Civil  Procedure  Code,  a  share  in  the 
proceeds  of  an  execution  sale  of  property 
when  he  could  not  have  himself  attached  and 
sold  the  property, 

L.  B.  6  I.  A.  88,  L  R.  4  I.  A.  M7,  4  Bom. 
429,7  All. ,702,  21  Bom.,  797,  referred  to,  IS 
Bom.,  91,  distinguished.  BITHAL  DAS  v. 
NAND  KISHORE.    W.  N-  A.,  1901  P-  4  = 

23  A.  101. 
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1071  8-73=^  -^-5 — Execution  of  decr^n — 
Baledblc  distribution  of  assets  realised — I'ro- 
cedure. 

The  plaintiff  obtained  a  decree  against 
one  S.  L.  The  defendants  also  had  previous- 
ly obtained  a  decree  against  the  same  judg- 
ment-debtor. The  plaintiff  applied  for  exe- 
cution of  his  decree  and  for  attachment  of 
certain  property.  Subsequently  the  defca- 
dauts  applied -for  execution  of  their  decree 
and  thu  same  property  was  attached.  The  de- 
fendants then  applied  for  sale  of  the  property, 
and  got  .1,11  order  of  sale;  thereupon  the  plain- 
til?  applied  under  the  provisions  of  section 
295  to  the  Court  for  a  rateable  distribution 
of  the  money  to  be  realized  by  that  sale,  and 
after  the  sale  was  confirmed  the  plaintiff 
again  applied  for  the  rateable  distribution, 
but  the  application  was  rejected  and  the  sale 
proceeds  were  paid  to  the  defendants.  On  the 
planti.f's  suit  for  his  share  of  the  sale  pro- 
ceeds the  Munsiff  passed  a  decree  in  favour 
of  the  plaintif!,  but  on  appeal  the  District 
Judge  set  asi*le  the  decree  and  dismissed  the 
plaintiff's  suit  on  the  ground  that  his  second 
application  for  rateable  dibLribution  was  sub- 
sequent to  the  sale  and  that  his  previous  ap- 
plication was  ineffectual  because  it  was  made 
in  the  course  of  proceedings  in  execution  of 
the  plaintiff's  own  decree  and  not  in  the  exe- 
cution proceedings  in  the  suit  of  the  defend- 
ants in  execution  of  which  the  money  was 
realized. 

Held,  setting  aside  the  decree  of  the 
District  Judge,  that  it  is  nowhere  provided 
by  law  that  an  application  for  rateable  dis- 
tribution of  assets  realized  in  execution  of 
a  decree  cannot  be  made  in  the  course  of 
execution  proceedings  taken  by  the  appli- 
cant himself,  or  that  it  must  be  made  in 
the  course  of  execution  proceedings  taken 
by  sjine  other  decree-holder,  or  the  notice 
of  the  fact  that  such  has  been  made  must 
of  necessity  be  given  to  the  other  decree- 
holders.  CHUNNI  LAL  v  JUGAL  KISHORE. 
A.  vV.  N  .  laOl  p.  168=1  A.  L.  J  ,  519  = 
27  A.  132. 

1072.  S.   73— S.  295~Execution  of  decree 
— Hateale   distribution   of  assets. 

When  the  decree-holder  attached  and 
sold  property  belongijig  to  his  judgment- 
debtors  and  another  judgment-creditor  of 
one  of  those  judgment-dobtors  applied  under 
section  205  of  the  Civil  Procedure  Code 
for  rateable  distribution  of  assets  realized 
by  sale  of  the  property  or  share  of  hia  judg- 
menr-debtor. 

Held,  that  the  applicant  was  entitled 
to  a  proportional  distribution  of  the  assets 
realized  by  sale  of  the  property  represent- 
ing the  siaare  of  the  judgment-debtor  com- 
mon to  the  attaching  decree-holder  and 
the  applicant.  15  Bum  ,  G33  overruled.  30 
Gal.  583,  27  All.,  158,  26  Mad.,  179  followed. 
CHHOTALAL     HURKIS0NDA3     v.    NABT- 

BHAI  MiYANJl.     7  fi.  L-  K-   567  =  23  B. 
528 

1073.  S.  73—5.  296—RatzaUa  distribution 
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of  assets   realized  by  sale  of  property  of  sattiA 
j  udyiuent-diblor. 

The  pi-ticipal  defendant  obtained  judg- 
ment against  tliree  judgment-debtors,  X,  Y 
and  Z.  The  present  plaintiff  obtained  a 
judgment  against  X  and  Y  only,  and  ha 
contended  that  under  the  provisions  of  sec- 
tion 295  of  the  Civil  Procf'duro  Code  ha 
was  entitled  to  a  proportionate  distribution 
of  the  moneys  realized  by  the  sale  of  the 
property  of  X,  Y  and  Z,  so  far  as  those 
money  represented  the  share  of  his  own 
judgment-debtors,  X  and  F,  in  that  pro- 
perty. 

Held,  that  the  case  came  properly  un- 
der section  295  of  tVie  Civil  Procedure  Code, 
RAM  DAYAL  BAGRI  \  t;.  SHIVA  LAKHS- 
MAN  BHAKAT.  7  C.  W.  N.,  417  =  30  C 
583 

1074-  S-  73— S.  295— Execution  of  decree 
— Assets  realized  in  execution  of  decree — Rate- 
able distribution. 

Certain  decree  holders  believing  that 
the  Collector  had  in  his  hands  money  be- 
longing to  the  judgment-debtor  applied  for 
an  attachment  of  that  money. by  proceedings 
under  section  272  of  the  Civil  Procedure 
Code  and  further  asked  for  a  direction  for 
payment  to  them  of  their  decretal  amount 
out  of  the  sum  of  money  which  ^as  they 
alleged)  they  were  informed  and  believed 
was  deposited  with  the  Collector  by  the 
jadgment-debtor.  The  Collector  intimated 
not  only  that  the  moqeys  were  deposited 
in  the  Bank  of  Bombay  in  the  joint  names  of 
the  Collector  and  the  judgment-debtor,  but 
also  that  be  was  willing  to  sign  the  order  for 
the  withdrawal  of  money  if  the  judgment-deb- 
tor permitted  him  to  do  so.  The  decree- holders 
then  applied  for  an  order  on  the  Collector 
to  pay  them  the  decretal  amount  and  tha 
Court  requested  the  Collector  to  send  tha 
cheque  for  the  decretal  amount  to  the 
Court.  The  cheque  having  been  received 
and  cashed  the  Court  directed  a  distri- 
bution under  section  295  of  the  Civil 
Procedure  Code  among  all  the  decree-holders. 

On  application  for  revision  against  the 
order  it  was  contended  that  section  295  of 
the  Civil  Procedure  Oode  was  not  applica- 
ble   to    the    case. 

Held,  that  the  contention  had  no 
force.  Prima  facie  the  word  'realized'  meant 
converted  into  cash  or  into  a  form  whereby 
it  becomes  available  for  immediate  distri- 
bution and  there  was  nothing  in  the  word 
itself-which  requires  that  that  process  should 
take  place  as  the  result  of  any  proceeding 
in    the    course     of     execution. 

The  word  'realized'  is  not  to  be  read 
alone  and  it  could  not  be  said  that  the 
money  was  not  realized  in  execution  of 
decree.  MANILAL  UMEDRAM  v.  NANA- 
BHAI  MANEK    LAL.     6   B-   !••    R-    11  =  28 

B    294 

1075-  S.  73.-5.  295— Assets— Same  judg- 
vieni -debtor. 

The  land  which  vi^as  sold  in  execution 
'at  the   instance  of  judgment-creditor  J^o.   1 
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was  sold  iu  parcels,  or  ia  four  itoms,  and 
tboso  four  items  oxhaustod  tho  wholo  land 
which  was  sold  iu  execution  of  the  djcroe. 
The  judgmGnt-crodibor  No.  2  put  in  his  ap- 
plication under  section  295  of  the  Civil 
Procedure  Code  before  tho  proceeds  of  tho 
Bale  of  itoms  Nos.  3  and  4,  and  after  tho 
proceeds  of  the  sale  of  items  Nos.  1  and  2 
Iiad  boon  paid  into  Court.  The  OKCcutioa 
Court  hold  that  as  regards  tho  proceeds  of 
the  sale  o  f  items  Nos.  3  and  4  tho  peti- 
tioner was  entitled  to  participate  by  way 
of  rateable  distribution  together  with  Judg- 
meat-crcditor  No.  1,  but  as  regards  the  sale 
of  itoms  Noa.  1  and  2  he  was  not  entitled 
to  participate,  because  his  application  was 
made  after  the  sale  proceeds  of  those  two 
items   had   been   paid   into  Court. 

Held,  that  the  judgment-creditor  N.  2 
was  entitled  to  participate  in  the  sale-pro- 
ceeds of  items  Nos.  1  and  2  as  well  as  of 
items  Nos,  3  and  4.  The  word  "assets," 
in  sectioQ  295,  means  the  proceeds  of  the 
Bale  of  th3  property  which  is  sold  in  exe- 
cution of  the  decree.  In  the  present  case 
the  assets  were  realized  only  when  the  wHole 
of    the   proceeds    were    paid    into    Court, 

The  judgment-creditor  No.  2's  decree 
was  against  the  father,  and  the  judgment- 
creditor  No.  I's  decree  was  against  the  fa- 
ther and  son,  and  the  property  from  which 
the  assets  were  realized  by  the  sale  was 
the  ancestral  property  of  the  family,  of  which 
the  father  and  the  son  were  undivided  mem- 
bers. 

Held,  that  the  judgment-debtors  v/ere 
the  sfi.me  for  the  purposes  of  section  295 
of  the  Civil  Procedure  Code.  RAMANA- 
THAN    CHETTIAR  v.  SUBRaMANIA   SAST- 

BIAL  S  C  M  L.  J  1902  P  276-  23  M  179 

1076-  S.  "^iZ—S  205— Attachment.  Ejfvctof— 
Vesting    order — Prioriiy   over   official    assignee. 

A  judgment-creditor  has  t;o  priority  over 
the  official  assignee  in  respect  of  porparty, 
attached  by  him  previous  to  the  passing  of 
the  vesting  order.  XV  Cal.,  ^2," approved; 
V.  W.  N.,  .761;  S.  C,  XXVIII  Cal.,  419,  over- 
rttled. 

Attachment  under  Chapter  XIX  of  the 
Code  of  Civil  Procedure  merely  prevents  alie- 
nation, and  does  not  give  any  title.  XXV  Cal. 
119,  referred  to.  FRKDERICK  PEACOCK  v. 
MADAN    GOPAL.     8    W-    Hm    C-    677- =  29- 

1077  S.  73- — S.  295 — Execution  of  decree 
— liateahle  distribution,  of  assets  realized  by 
sale   of  judgment- debtor's  property. 

Appellants  held  a  simple  money-decrae 
against  »S'.  and  the  respondents,  a  decree  for 
sale  on  a  mortgage  against  S.  and  B.  jointly. 
As  the  mortgaged  property  was  insufficient  to 
satisfy  the  mortgage-debt,  an  application 
was  made  undeie  section  90  of  the  Transfer  of 
Property  Act,  by  the  respondents,  and  decree 
was  passed  for  the  balance  of  the  debt 
which  remained  unpaid  against  S.  perso- 
nally and  also  as  re^jresouiaoive  of  Z?.  who 
was  then  dead.  Subsequently,  the  appellants 
realised   the  sum  of   Rs.     1,100    by  sale  of 


property  bolonging  to  S.  alone.  The  res- 
pondents brought  a  suit  for  rateable  con- 
tribution of  the  sum  thus  realized  by  the 
appellants. 

Held,  that  the  plaintiffs,  re-spondents, 
were  entitled,  under  the  provisions  of  sec. 
295,  Civil  Procedure  Code,  to  havo  a  pro- 
portionate distribution  of  tho  money  thus 
realized  by  tho  appellants.  30  Cal.,  583 
foi:.<wd.  GATTI  LAL  v.  BIR  BAHADUR 
SAHAI,  lAL-  J.  562-W.  N.,  A.  1904- 
p.  200  =  27  A.  158- 
1078    S.  73->S'.  295. 

llcid,  that  section  295  of  the  Code  of  Civil 
Procedure  does  not  apply  unless  the  decrees, 
in  respect  of  which  rateable  distribution  ia 
applied  for,  are  decrees  against  the  same  judg- 
ment-debtor. A  decree  obtained  against  A, 
while  he  is  alive,  and  a  decree  against  B 
after  A's  death  as  A's  logal  represeutatve 
are  not  against  one  and  tJae  same  judgment- 
debtor.  A  dead  man  should  not  be  ex- 
pressed a  party  to  a  suit  by  his  heir  and 
representative.  GOVIND  ABAJI  JAKHADI 
V.  MOHONIRAJ  VINAYAK,  3  fi.  L.  K-    407 

-25  B.  494- 

1079-     S-  78— -S.  295—Muliammadan  Lav) 

— Doioer — Charge. 

The  widow  of  a  deceased  Muhammadan 
sued  successfully  the  defendant  for  a  decla- 
ration that  her  dower  in  respect  of  which  she 
had  obtained  a  decree  had  priority  over  a 
judgmenc-debt  owing  to  the  defendant  under 
a  decree  paasOvl  against  the  son  of  the  deceabod 
as  his  heir  and  legal  representative.  The 
plaintiff  after  obtaining  her  decree  attached 
the  property  o?  her  deceased  husband  in  the 
hands  of  the  son,  and  upv/ards  of  two 
months  after  tht  plaintiff's  attachment  the 
defendant  attached  the  same  property  in, 
execution  of  his  decree.  The  plaintiff's, 
objection  to  attachment  being  disallowed, 
she  filed  the  present  suit. 

Held,  that  the  plaintiff's  decree  was 
entitled  to  priority  over  the  decree  of  tha 
defendant. 

Held,  also,  that  the  plaintiff  had  a 
general  charge  over  the  estate  of  her  hus- 
band, but  no  charge  over  any  specific  pro- 
perty. 

Held,  further,  that  no  question  of  rate- 
able distribution  under  section  295  of  the. 
Code  of  Civil  Procedure  could  arise  betweea 
the  parties. 

The  High  Court  passed  a  decree  in  favor 
of  the  plaintiff  in  the  following  terms, 
namely,  "a  decree  declaring  that  the  plain- 
tiff re-spondent  has  priority  in  respect  of 
the  amount  of  her  decree  over  the  decree 
obtained  by  the  defendant-appellant,  and 
that  the  defendant-appellant  can  bring  tha 
property  in  suit  to  sale  in  execution  of  hia 
decree,  subject  to  the  plaintiff's  rights  under 
the  decree  obtained  by  her.  19  All.,  504;  ^ 
Cal.,  402;  S.  C,  L.  B.,  5  I  A.,  211;  22  Beav., 
1,  referred  to.  BHOLA  NATH  v.  ^lAQBUL- 
UN-NISSA,  4.  w-  II  IS03  p.  lGi  =  3Q  A' 
28. 
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1080     S.  73  -S.  295. 

On  4th  May  1883  the  lands  were  hypo- 
thecated in  favour  of  the  plaintiff  for 
Rs.  15,500.  On  30th  Juno  1883  a  bond  of 
hypothecation  of  the  same  property  was 
executed  in  favour  of  the  defendant  for 
Rs.  7,000.  On  3rd  November  1883  a  bond  of 
hypothecation  of  the  same  property  was  exe- 
cuted in  favour  of  plaintiff  for  Rs.  20,000. 
It  began  by  declaring  that  Rs.  15,500  were 
due  on  account  of  the  bond  of  4th  May  1883, 
in  which  the  mortgagor's  right  had  been 
hypothecated. 

In  1885  the  plaintif!  obtained  decree  for 
the  amount  due  under  the  bond  of  3rd  Nov- 
ember 1883  and  for  enforcement  of  the 
hypothecation  by  sale,  Meanwhile  the  de- 
fendant had  sued  on  his  bond,  and  an  order 
was  made  for  sale,  and  the  sale  took  place. 
The  Court  on  the  7th  February  1888  held 
that  the  defendant  was  entitled  to  be  paid 
in  preference  to  the  plaintiff,  on  the  ground 
that  in  his  decree  the  plaintiff's  rights  were 
rested  solely  on  the  bond  of  3rd  November 
1883  and  not  to  any  extent  on  the  bond  of 
4th  May  1883.  The  money  was  accordingly 
paid  over  to  the  defendant. 

The  plaintiff  thereafter,  on  4th  February 
1891,  filed  the  present  suit  to  recover  the 
amount  paid  to  the  defendant  on  the  ground 
of  the  priority  of  the  hypothecation  in  his 
favor  made  in  May  1883. 

It  was  contended  by  the  defendant,  first 
that  the  suit  was  barred  under  Article  13 
of  the  Limitation  Ace,  the  suit  nob  having 
been  brought  within  one  year  of  the  order 
for  distribution  made  by  the  Court  on  7th 
February  1888  ;  and  second,  that  the  plaintiff 
had  lost  his  right  to  found  on  the  bond  of 
May  1883  as  conferring  on  them  a  priority, 
over  the  defendant's  bond  of  June  1883. 

Held,  overruling  the  cou*^^entions,  that 
the  suit  is  not  barred  and  the  plaintiff  is 
entitled  to  decree.  The  order  of  7th  Feb- 
ruary 1888  does  not  stand  in  the  way  of  the 
glaintiff's  suit.  The  scheme  of  Section  295, 
ivil  Procedure  Code,  is  rather  to  enable  the 
Judge,  as  a  matter  of  administration,  to  dis- 
ribute  the  price  according  to  what  seems 
at  the  time  to  be  the  rights  of  parties,  with- 
out this  distribution  importing  a  conclusive 
adjudication  on  those  rights  which  may  be 
subsequently  re-adjusted  by  a  suit  such  as 
the  present.  The  application  of  Article  13 
is  also  precluded  by  the  fact  that  the  order 
for  distribution  was  a  step  in  an  execution 
proceeding,  and  was  therefore  made  in  the 
suit  in  which  the  decree  was  made,  which 
was  in  process  of  execution.  The  order  for 
distribution  was  thus  an  order  in  a  suit 

On  the  merits  their  Lordships  hold  that 
there  was  no  room  for  the  suggestion  tl^at 
the  bond  of  3rd  November  18S3  superseded 
that  of  May  so  as  to  impair'  the  effect  of 
that  bond  as  a  subsisting  hypothecation. 
No  inference  could  be  drawn  that  the  plain- 
tiff had  by  his  suit  relinquished  liis  rights 
under  the  bond  of  May.  The  plaintiff  did 
nob  need  to  sue  oa  the  bond  of  May  ia  oioler  , 
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to  obtain  a  sale  for  the  whole  of  his  debt, 
that  being  comprised  in  tlie  bond  of  Isovem- 
ber.     SHANKAR    SARTP   v.    LALA    PIIUL 

CHAND.  6  W  N-  C  649  =  3  B-  L-  R.  713= 
23  A-  813  (P  C) 

1081-  8.  73— S.  295— Rateable  dislrilnition, 
order  for — !Suit  for  drclaralion,  decree  collu- 
sive, rateable  distribution  not  allowable,  main- 
tainability of. 

After  an  order  for  rateable  distribution 
of  sale  proceeds  has  been  made  under  Section 
295  of  the  Code  of  Civil  Procedure,  and  be- 
fore the  funds  have  been  actually  distributed, 
it  is  open  to  one  of  the  decree-holders  to 
maintain  a  suit  for  a  declaration  that  the 
decree  of  a  rival  decree-holder  is  collusive 
and  that  he  is  not  entitled  to  share  in  the 
sale-proceeds  by  way  of  rateable  distribu- 
tion. 11  Gal.,  718.  dlstlnqnished.  TRAI- 
LAKYA  NATH  ADHYA  v.  PULIN  BEHARI 
BARAL.     3  C-  L  J  ,  885. 

1082  S-'73=295 — Decree  against  principal 
deblorsand  surety — A  decree-holder  getting  reli- 
able distribution  from  the  yrincipal  debtors — 
WJiether  surety  entitled  to  a  rateable  reduction, 
of  his  liability.  APPASAMI  A  YANG  A  R  v. 
RAMANATHAU  CHETTIaR.  2  N.  L.  T.  30— 
30  M.  167  {See  Privcipal  and  Surety). 

1083  S-  73  ^•^^"^ — Assets  realised  in  execu- 
tion of  electee —  Voluntary  payment.  Money 
realised  by — Attachment  by  Court  loithout  ju- 
risdiction. 

The  plaintiff  obtained  a  money-decree 
against  two  judgment-debtors  in  Military  em- 
ploy, and  the  defendant  also  obtained  a  dec- 
ree against  one  of  them,  who  was  residing 
outside  the  jutisdii-tion  of  the  Court.  The 
second  decree  concluded  with  the  words: 
"The  decree  drawn  according  to  Army  Act," 
By  order  of  Court  half  the  pay  of  the  judg- 
ment-debtor, common  in  both  the  cases,  was 
attached  and  paid  to  the  defendant.  The 
plaintiff  applied  for  execution  of  his  decree 
by  attachment  of  pay  of  the  judgment-deb- 
tor, and  mentioned  in  his  application  the  de- 
fendant's attachment,  asking  for  a  share  in 
the  money  realised,  but  his  application  was 
rejected,  the  Court  holding  that  no  attach- 
ment of  property  outside  its  jurisdiction 
could  be  ordered. 

Hi'ld,  that  as  the  Court  could  not  legally 
order  payment  into  Court  of  any  part  of  the 
judgment-debtor's  pay,  tbcpaymtrnt  did  not 
alter  the  fact  that  tlie  money  was  not  realised 
by  sale  in  execution  under  the  process  of  the 
Court,  or  in  one  of  the  other  modes  expressly 
provided  by  a  Civil  Procedure  Code.  The 
order  was  idtra  vires,  and  must  bo  treated  as  a 
nullity,  the  payment  being  treated  as  a  volun- 
tary payment  made  in  ord-  r  to  avoid  execu- 
tion or  from  a  desire  to  pay  a  debt  due,  and 
the  plaintiff  was  not  entitled  to  rateable  dis- 
tribution. The  fact  that  under  section  223 
o!  the  Civil  Procedure  Code  the  decree  might 
have  been  transferred  to  a  Court  having  juris- 
diction to  make  the  attachment  did  not  bene- 
fit tlie  plaintiff.  GOPAL  SAHAI  v.  SHEO 
K.ARiq  DAS.    6-  p.  K-  1803. 
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1084  ("a)  8.  73=  205— Sale  of  proj^ertp 
subjccL  to  mortgage — Prodamation  of  sale — llcci- 
tal  of  mortgage. 

C.  uiorlgagcd  ft  share  of  a  village  to  A. 
C.  subseqiionUy  mortgagod  certain  land,  be- 
ing part  of  that  shave,  to  B.  A  brought  a 
suit  against  B.  &  C.  for  the  sale  of  the  mort- 
gaged share  and  obtained  a  decree.  The 
share  was  sold  in  execution  of  the  decree  and 
was  purchased  by  A.  The  proclamation  of 
sale  specifiod  that  the  property  was  liable  to 
B's  mortgage.  A  as  purchaser  of  the  share 
brought  the  present  suit  for  possession  of  the 
land  mortgaged  to  B.  B.  pleaded  that  A. 
purchased  the  laud  subject  to  his  mortgage 
and  was  bound  to  pay  that   mortgage. 

ift'^d,  that,  before  it  can  be  said  that  the  pur- 
chaser of  moveable  property  at  a  sale  in 
execution  of  a  decree  has  purchased  it  sub- 
jictto  a  mortgage,  that  is,  has  purchased 
only  the  equity  of  redemption,  it  must  be 
quite  clear  that  the  Court  sold  him  the  pro- 
perty subject  to  the  mortgage.  GANGADIN 
V.  CHET,  6  0-  C.,  76. 

1084  S-   78-^y5-> 

A  decree-holder  who  attaches  and  sells 
moveable  property  of  his  judgment-debtor 
on  which  a  third  party  has  a  lien  is  li- 
able to  that  third  party  for  the  loss  that 
he  sustains  by  having  his  lien  destroyed  or 
impaired.  14  Weekly  Reporter  P.  120  refer- 
red   to.    NABAYANEN     OHETTY    v.    A.    K. 

A.  M.  ANNAMALLE,     JJ.  B-  R.  1903     P.  9 

(C    P  ) 

1085  S.  73-'S.  ■295— 

Held,  that  an  order  as  to  priority  of 
mortgages  in  execution  of  mortgage  decrees 
for  sale  is  an  order  in  execution  under 
S.   296. 

Held,  also  that,  a  suit  under  S.  205  is 
not  a  suit  to  set  aside  an  order  — and  ;^Article 
13  of  the  II  schedule  of  the  Limitation 
Act  is  inajjplicable  to  such  suit — 23  A.  313 
16  B.  438,  12  C.  499,  13  C.  159,  8  M  82,  9 
M.  57,  2  C.  W.  N.  429,  Civil  Appeal  No. 
308  of  1902  referred  to.  PALANOAPA  CHET- 
TY     V.     SHEODAT     RAI    BISSESUR  DAS. 

U-  B.  E  1904  p.  14  (C   p.) 

1085     (a)    S-    73—5.    295-See     S.   48— U. 

B.  R.    1905   P.   26   No.    923   supra. 

1088  S.  73—5.  295—25  A,  443-See  S. 
11    No.  161    supra. 

1037     S-  73-S.    295-1    C.     L.     J.    97—29 

C.  773— See  S.    63,    73    No.    1011  supra. 
10B3     S-  73  ■  ^95—9   0.     W.     N.    939— See 

T.  P.   A.   IV   of  18'S2—S.    73    Col.  -  632. 

1083  S-  73-5.  •^95-Seo  S.  48— JS  M. 
473  No.  919^-33  C.  639  No.  920,  28  M.  224 
No.    921    supra. 

1090  S.  73—5.  295-See  S.  64—29  C. 
428  No.  1U30,  28  M.  380  No.  1031,  25  A. 
431    No.    1032  supra. 

1091  S-  73—5.  295— See  S.  68,  70,  71— 
31    B.    207    No.   1007  supra. 

1031  (a)  S.  73—5.  295— Rateable  distribu- 
tion  of   assets — 'Same  judgment- debtor.^ 

A  and  B.  held  decrees  against  the 
estate  of  C.  The  judgment-debtors  were 
not   thtt  same    iu      bjth    cases.    A   brought 
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the  property  of  C.  to  sale,  in  execution 
of  his  decree,  and  the  proceeds  were  kept 
in  Court  in  deposit.  B  applied  for  rate- 
able distribution.  A  objected  that,  since 
the  decree  was  not  'against  the  same  judg- 
ment-debtor,   B    was   not  entitled  to  a  share. 

Held,  that,  the  object  of  S.  295  was 
to  provide  rafcoablo  distribution  of  moneys 
to  two  or  more  persons  equallj  situated. 
The  expression  'against  the  same  judgment- 
debtor'  must  be  interpreted  as  referring 
more  to  the  property  than  to  the  person. 
The  test  is  not  •  whether  the  decree  has 
been  passed  'against  the  same  ju'i'graent- 
debtor'  but  whether  the  rateable  distribu- 
tion has  been  applied  for  '  against  the 
same  judgment-debtor  9  C,  920  ;  12  C.  294; 
3  C.  W.  N.  368;  10  A  35;  16  B.  C83;  22 
M.  and  23  A.  106,  referred  to.  ABA- 
DI  BEGAM  v.  SHA  ARA  BEGAM,  8  0. 
C.   86. 

1092,  S.  73,  0.  XXI B.  66  and  70-295  {b) 
and  S.  287 — Application  for  sale  of  property 
free  of  mortgage — Rights  of  mortgagee  under  s. 
295  (b)  Civil  Procedure  Code — Duty  of  Court 
under  s.  287. 

When  an  application  is  made  alleging  a 
mortgage  on  property  liable  to  be  sold  in  ex- 
ecution of  a  decree,  and  asking  that  under 
section  295  (b)  of  the  Code  of  Civil  Procedure 
the  property  be  sold  free  from  the  mortgage 
and  the  mortgagee  given  the  same  rights 
against  the  sale  proceeds  as  he  had  agaiust 
the  property,  the  Court  is  not  bouud  to  grant 
such  an  application,  and  ought  not  to  en- 
quire into  the  merits  of  the  alleged  mortgage 
further  than  is  necessary  for  the  parpo-ses 
of  secbion  287.  Zeya  v.  Mi  0>i  Kra  Saji,,  2  I*. 
B.  R.,  333,  referred  to.  Tiruciiiilauibala  v. 
Sesliayyangar,  (1881)  I.  L.  R..  4  Mad.,  333  ; 
Sew  Bux  Bogla  v.  Shib  Chuader  Sen,  (1386) 
I.  L.  R.,  13  Cab,  225  ;  Veukataram'Di  v.  Ma- 
haiingayyan,  (1886)  I.  L.  R.,  9  Mad.,  508 ; 
Virarghava  v.  Parasurama,  (1891)  I.  L.  R.,  15 
Mad.,  372;  Pursliotam  Siclheswar  v.  Dlioiidu 
Amrit  Damvate,  (1880)  I.  L.  R.  6  Bom.,  532; 
Vishnu  Dikshit  v.  Narsingrav,  (1882)  I.  L.  R. 
6  Bom.,  584;  cited.  HLA  BAW  v.  3.  K.  R. 
MQTHIA  CHEITY.  3  L.  B-  K..  1906  P. 
275. 

1093-  S.-73— ^95  (a)  and  (h)— Sale  of  pro- 
pieriy  "  subject  to  mortgage'^  ''free  from  mort- 
gage" —Proclaviatiou  of  sale — ProcedAire. 

When  property  attached  in  execution 
of  a  decree  is  sold  "subject  to  a  mortgage", 
the  auction-purchaser  merely  buys  the  jidg- 
ment-debtor's  (mortgagor's)  rights.  The 
mortgagee  retains  his  rights  agaiust  the  pro- 
perty, and  has  no  claim  on  the  sale-pro- 
ceeds or  any  part  of  them  [proviso  (a),  s. 
295].  In  such  cases  the  "Note"  at  the  foot 
of  the  proclamation  of  sale  should  be  care- 
fully filled  up,  so  that  intending  purchasers 
may  koow  what  further  sum,  after  they 
have  paid  the  auction  price  to  the  Bailiff, 
they  will  have  to  pay  to  the  mortgagee 
before  they  can  redeem  the  property. 

When  property  is  sold  "free  from  * 
mortgage",  the    auction-purchaser    become^ 
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the  absolufco  owner  of  it.  Tho  mortgagee 
ceases  to  have  any  rigVits  against  tho  pro- 
perty, his  rights  being  transferred  to  tho 
^  sale-proceeds  paid  into  Court.  In  such  cases 
'the  proclamation  of  sale  need  not  and  ought 
not  to  contain  any  reference  to  tho  exist- 
ence of  the  mortgage. 

When  a  decree  holder  applies  for  the  sale 
of  property  free  from  a  mortgage,  i.  e.,  asks 
that  after  tho  sale  the  mortgage-money  may 
first  bo  paid  and  only  tho  surplus  applied 
in  satisfaction  of  his  own  decree,  the  Court 
should  issue  a  notice  to  the  mortgage  to 
ascertain  whether  he  assents  [jproviso  (b), 
section  295].  SHWE  SEIK  v.  M.  A.  ii. 
SUMASUNDRAM  CHETTl,  8  L-  B-  R-  1906 
p.  258. 

1093-  S-  73,  38,  39,  41—293,  223— Trans- 
fer of  decree — No  certificate — Applicatio7i  to 
the  original  Court  for  rateable  distribution — 
Simultaneous  execution. 

Held,  that  a  decree  may  be  executed 
simultaneously  in  more  than  one  Court. 
When  a  decree  has  been  transferred  by  a 
Court  which  passed  it  to  another  Court  for 
execution,  the  original  Court  does  not  there- 
by completely  lose  all  jurisdiction  in  respect 
of  execution  thereof.  The  original  Court 
can  entertain  an  application  under  section 
295,  C.  P.  C.  for  rateable  distribution  at 
the  instance  of  the  decree-holder  even  with- 
out- any  formal  re-transfor  or  a  certificate 
from  the  second  Court  under  section^  223, 
C.  P.  0.  Upon  such  application  being  made, 
the  Court  to  which  the  decree  has  been 
transferred  should  be  called  upon  to  certify 
under  s.  223,  C.  P.  C,  what  portion,  if  any 
of  the  decree  has  been  satisfied,  and  upon 
obtaining  such  certificate,  the  assets  may 
be  rateably  distributed.  BAIJNATH  GOEN- 
KA  V.  F.  H.  HOLLOWAY,    leC-gL.  J.  816. 

1094     8.    37—0.    XXL    B.   ^9—295. 

The  words  '  for  payment  to  the  decree- 
holder,'  in  section  810A  of  the  Civil  Pro- 
cedure Code,  mean  that  he  is  tho  person 
solely  entitled  to  the  money  which  has  been 
paid  into  Court.  1  Gal.  W.  N.,  195  and  695, 
followed.     ROSHAN     LAL    v.     RAM     LALL 

MULLICK.    79  W-  N.  C,  341  =  80  C-  262- 

1095.  8.  73—0.  XXL  R.  72,  90,  92,  and 
S.  115—S.  294,  311—314,  622— Limitation 
Act   (XV  of  1877)  Schedule   LI  Article  166. 

Under  Section  294,  Civil  Procedure  Code, 
an  application  for  setting  aside  the  sale 
may  be  made  by  the  judgment-debtor  or 
any  other  persons  interested  in  the  sale. 
The  sons  of  the  judgment-debtor  are  not 
such    persons. 

Persons  entitled  under  Section  295  to 
rateable  distribution  in  the  assets  realized 
by  the  sale  and  as  such  interested  in  the 
sale  are  entitled  under  Section  294,  to  ap- 
ply   for    setting   aside    the   sale. 

Article  166  of  the  second  schedule  to 
the  Limitation  Act,  1877,  prescribes  a  period 
of  30  days  to  be  reckoned  from  the  date 
to  the  sale,  for  making  an  application  under 
Section  294. 
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Under  Sections  312  and  311,  no  sale 
can  be  confirmed  and  become  absolute  be- 
fore the  expiration  of  tho  said  period  of 
30   days. 

In  cases  in  which  under  Section  294, 
a  salo  ia  liable  to  be  set  aside  on  the  ground 
that  tho  decree-holder  himself  made  tho 
purchase,  directly  or  through  another,  the 
section  only  contemplates  the  setting  aside 
of  tho  sale  i7i  toto  and  does  not  warrant 
its    being    sot    aside    in    part. 

The  effect  of  setting  aside  a  salo  under 
Section  294,  is  that  the  judgment-debtor  who 
has  been  benefited  by  satisfaction  of  the 
decree,  either  in  whole  or  in  part  as  the 
case  may  be,  by  reason  of  the  sale  sought 
to  be  set  aside,  has  to  make  restitution  by 
the  execution  of  the  decree  being  re-open- 
ed (and  the  purchase  money,  if  paid,  being 
also  refunded  to  the  decree-holder  purcha- 
ser), the  decree-holder  however  being  by 
law  held  responsible  for  any  deficiency  ia 
the  price  which  may  happen  on  the  resale 
and  for  the  expenses  lucideutal  thereto! 
But  such  restitution  is  impracticable  ia 
favour  of.*a  purchaser  for  value  from  the 
decree-holder  or  from  the  parchaser  benami 
for    the  decree-holder. 

A  purchase  by  the  decree-holder,  with- 
out the  permission  of  the  Court  (whether 
made  by  himself  or  through  another  per- 
son), being,  under  Section  294,  not  void 
but  only  voidable,  it  cannot  for  the  above 
reasons  be  avoided  against  a  transferee  ia 
good  faith  for  valuable  consideration,  and 
this  is  in  accordance  with  the  principle  of 
law  that  as  a  general  rule,  the  right  to  avoid 
an  avoidable  contract  is  determined  when 
the  vendee  has,  before  toe  vendor's  elec- 
tion to  avoid,  transferred  the  property  to 
a  purchaser  in  good  faith  for  valuable  con- 
sideration. MARIMUTHU  UDAIYAN  v 
SQBBARAYA    PILL    I.     13    M.  £   J   23^ 

1093.  8.  73-6\  48,  0.  XXI  R.  L),  21,  295, 
230 — Rateable  share  of  sale  proce-'ds — Applica- 
tion  to    be   made   to   Court   ivhich  iw.sucd   the 

decree  or  to  which   it   teas  seat  for  execution 

Application  to  Court  holding  the  assets. 

A  had  a  decree  of  the  Sub  Divisional 
Court  against  B.  aiid  C.  D.  also  had  two 
decrees  of  the  Township  Court  against  B. 
and  C.  On  A's  application  the  moveable  and 
immoveable  properties  of  B.  and  C.  were 
attached;  the  moveable  property  was  sold 
by  the  Sub-Divisional  Court  on  the  5th  of 
June  1900  and  the  proceeds  were  realized  oa 
the  same  day.  The  immoveable  property  was 
sold  on  21st  June  and  proceeds  were  realized 
on  28th  June.  D,  applied  on  2nd  June  to 
the  Township  Court  for  execution  of  his 
decrees  by  attachment  and  salo  of  the  same 
property,  stating  in  his  application  that  the 
property  had  already  been  attached  in  exe- 
cution of  A's  decree  and  asked  that  his 
application  might  be  forwarded  to  the  Sub- 
Divisional  Court  so  that  he  might  obtain  a 
rateable  share  of  the  proceeds  of  tho  sale. 
The  Township  Court  submitted  the  applica- 
tion   to    the   Sub- Divisional   Court    aua    no 
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second  attachment  was  made.  The  S^^" 
Divisional  Court  stopped  payment  of  the 
proccHid.s  of  the  movoablo  property  to  A. 
On  Uth  June  D.  applied  to  that  Court  asking 
for  a  rateable  share  of  tho  proceeds  of  all 
the  properties,  aud  the  Judge  ordered  dis- 
tribution. 

Held  in  tho  suit  A.  versus  D.  that  S.  295, 
C.  P.  C.  requires  that  tlio  person  seeking  a 
rateable  share  shall,  prior  to  tho  realization 
of  the  assets,  have  applied  to  tho  Court  which 
holds  the  assets  for  execution  of  his  decree 
B.nd  under  S.  230  an  application  for  execu- 
tion of  a  decree  can  only  bo  made  to  the 
Court  which  has  passed  the  decree  or  to  a 
Court  to  which  the  decree  has  been  sent  for 
execution  under  Sections  223  and  224.  The 
Township  Court  decree  had  not  been  sent  to 
the  Sub  Divisional  Court  and  therefore  the 
latter  .Court  have  no  jarisdiction  to  enter- 
tain D's  application  ot  the  19th  June  and 
the  order  for  rateable  dislribution  was  illegal. 
21  C.  200  referred  to.  SIT  SAING  v.  MAUNG 
PC  KAING.    1  L.  BL.,  1900-1902,  P-  121- 

1097  S-  73-  O.  XXL  B.  90— S.  205  (c), 
311 — Sale  continued  after  realisation  of 
mortyage — Rights  of  decree  holders  in  surplus 
sale  proceeds — Illegality. 

Held,  that  if  property  subject  to  a  mort- 
gage «is  sold  in  execution  of  the  mortgage 
decree,  and  other  decree-holders  have,  prior 
to  the  sale,  applied  to  the  Court  to  execute 
their  decrees  aud  had  even  attached  the  mort- 
gaged property,  it  cannot  be  contended 
that  the  sale  ought  to  have  been  stopped 
as  soon  as  the  amount  of  the  mortgage 
decree  was  realised  and  that  the  sale  of 
the  rest  of  the  property  was  illegal.  The 
sale  must  be  held  to  have  been  in  execu- 
tion of  those  decrees,  in  accordance  with 
the  other  decree-holder's  application  as  well 
as  in  execution  of  the  mortgage  decree 
under  S.  295  (c)  of  the  Code,  VENKATA- 
RAM\  SASTRIAR  v.  MANGALATHAMMAL, 
17   M-   L.  J.  80. 

i098'  S-  73,  O.  XXI.  li.  90,  O.  XXXVII 
n.  i— 8.29"),  311  and  588  (16)— ''The  decree- 
holder'' — Locus   standi — Appeal. 

B.  S.  obtained  a  decree  on  the  Origi- 
nal Side  of  the  High  Court  against  C.  S. 
The  decree  was  transferred  to  the  Court 
of  the  District  Judge  of  Moorshedabad  for 
execution  and  was  thereafter  transferred 
by  that  Court  to  the  Court  of  the  Subor- 
dinate Judge,  where  tbo  proceedings  in 
execution  were  registered.  B.  S.  caused  a 
house  beloTiging  to  C.  S.  to  be  attached 
and  advertised  for  sale,  in  execution  of  his 
decree.  Before  the  date  fi-^ed  for  sale 
H,  C,  who  held  a  decree  of  a  Court  of 
Small  Causes  against  the  judgment-debtor, 
which  had  also  been  transferred  to  the 
Court  of  the  District  Judge  of  Moorshed- 
abad for  executiou  and  there  retained, 
applied  to  that  Court  for  attachment  and 
sale  of  C.  S.'s  house.  It  was  brought  to 
sale  and  purchased  by  B.  C.  B.  S.  applied 
to  the  District  Judge  under  section  311 
of    the    Civil    Procedure    Code,  to   set  aside 
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the  sale  on  tho  ground  of  fraud  or  mate- 
rial irregularity  in  the  conduct  of  it.  The 
District  Judge  dismissed  tho  application  on 
the  ground  that  B.  S.  had  no  llocus  stan- 
di to  apply.     On  appeal   to  the  High  Court — 

Held,  that  the  order  of  tho  District 
Judge  was  appealable  under  clause  16  of 
section    588   of   tho   Civil   Procedure   Code. 

Held,  also,  that  the  decision  of  the 
District  Judge  was  right,  as  B.  S.  was  not 
entitled  to  participate  in  the  assets  realiz- 
ed and  had  no  interest  in  the  house  sold, 
he   was    therefore    incompetent    to    apply. 

Tho  words  "the  decree-holder"  in  section 
311  may  be  properly  so  construed  as  to 
include  any  decree-holaor  for  the  «enforce- 
ment  or  satisfaction  of  whose  decree  the 
sale  had  been  held  and  would,  therefore, 
include  all  decree-holders  who,  prior  to 
sale,  have  applied  to  the  Court  under  section 
295  for  execution  of  their  decrees. — 4  G. 
W.  N,  542;  10  Mad.,  57;  15  Cat.,  488;  20 
Gal,  673;  11  Bom.,  H.  G.  R.  15;  G.  L.  R.  250  \ 
29  Col.  referred  to.  BE  JOY  SINGH  DUDHU- 
RIA   V.    HUKUM   CHAND     29-    C-    548- 

.1099-  S-  73,  115— S.  295  and  622— Revi- 
sion— Court  failing  to  exercise  jurisdiction — • 
Rateable  distribution — Same  judgment-deb' 
tors,''  meaning  of — Right  of  decree-holders  to 
rateable  distribution  in  case  where  decrees  against 
estates  of  different  persons  put  where  same 
persons  are  judgment- debtors. — 

To  claim  a  reteable  distribution  under  g. 
295  of  the  Code  of  Civil  Procedure  it  is  not 
necessary  that  the  two  decrees  should  have 
been  passed  precisely  against  the  same  judg- 
ment-debtors,, but  that  the  test  is  whether 
the  applicant  for  a  rateable  share  and  the 
person  in  execution  of  whose  decree  assets 
have  been  realised  have  both  applied  for  exe- 
cution against  the  same  judgment-debtor, 
IKBAL  JAHAN  v.  MUNNEY  MIRZA.  IQ  0- 
Q.  129. 

1109.     S.   73,   115— S.  295  and  622— Assets 
realized    in  execution   of  decree — Revision. 

When  property  of  the  judgment-debtor 
attached  before  judgment  at  the  instance  of 
a  creditor  was  m.;ide  over  to  another  cre- 
ditor, who  claimed  a  lien  over  it,  and  pend- 
ing the  decision  of  the  suit  the  property 
was  sold  by  him  and  its  price  was  paid 
into   Court   on    dismissal   of   his   claim. 

Held,  that  the  amount  so  paid  into 
Court  came  within  the  description  of  assets 
realized  by  sale  or  otherwise  in  executiou 
of  a  decree  within  the  meaning  of  section 
295    of  the   Civil    Procedure    Code. 

The  order  of  the  lower  Court  which 
declined  to  order  rateable  distribution  of 
the  amount  among  the  decree  holders  wag 
set  aside  on  revision.  CHUNILALMALJI 
V.    RAMPRATAP.     6   B  L.  R.    376. 

UOl.  S.  73,  and  115— S.  295  ani  622  and 
Punjab  Courts  Act  {XV III  of  1884),  Section 
70  {1)  {a) — Rivision — Civil  cases — Execution 
of  decree — Rateable  distribution  of  assets  among 
decree-holders 

The  Chief  Court  as  a  general  rule  of 
practice   refuses  to    revise  an    order   passed 
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under  Soctloii  205  of  the  Civil  Procodure 
Code  on  tlio  ground  tbab  tlio  ordor  paisjd 
by  the  lo\ver  Court  under  tho  aoctio'a  mny 
1)0  set  right  by  suit.— 6*5  P.  R.,  IS'J^  (F.  B.) 
.<  P.  R,  1^07  \  13  P.  R.,  IDOL;  s.  c.  80  P. 
r,.R.,  liJOl;  21  P.  R.,  lOOi;  s.  c.  170  P.  L. 
il.  I'JOl;  G7  P.  R.  1903;  s.  C.  170  P.  L.  R. 
IQ03;  6)  P.  R.  1005;  s.  c.  130  P.  L.  R.  1005; 
:v2  P.  P.,  1005;  a.  c.  100  P.  L.  P.,  10)5. 
referred  to.   FAZ  \L  DIN  v.  NARAIN  SINGH. 

-128  P   R.  1303. 

Sea   also   iVo.s.  10S2   and   1053  supra, 

1102-  S-  73  O'nd  15— S.  205,  C^^  S.  70  as 
amended — Revision — Civil  cases — Exrcntion  of 
decree — Rateable  distribution  of  assets — Rcvi- 
siou  not  allowed  when  there  is  remedy  by  suit 
open   to  petitioVuCr. 

Tha  Chief  Court  will  nob  entertain  an 
application  for  revision  against  an  order 
piiised  under  Section  295  of  the  Civil  Pro- 
cedure Code,  for  under  the  penultimate 
chiu30  of  the  section  reiricdy  by  suit  is 
open  to  the  petitioner.  THE  PUNJAB  NA- 
TIONAL BANKv.  SALAMAT  SINGH.  193 
p.  L    E  ,  1305-82  p.  E..  1005- 

1103-  S-  7J  and  115— S.  205  and  622— 
Execution  of  decree — Rateable  distribution  of 
assets  realized — Revision — Punjab  Courts  Act 
(XVIIl  of  1SS4),   Section   70  (1)  (a),   (b). 

Where  it  was  alleged  that  'the  Court 
declined  to  order  rateable  distribution  of 
assets  realized  by  sale  of  certain  property 
of  the  juclgraeut-debtor,  under  the  errone- 
ous irapressiiu  that  one  of  the  decree  hol- 
ders had  a  lien  on  tho  property  for  a  lar- 
ger sum  t'lian  the  lien  actually  extended 
to,  and  application  was  made  to  tho  Chief 
Cou:i.'t    to    revise  tho  ordor — 

Held,  that  the  application  must  bo  dis- 
missed, for  the  Court  had  jurisdiction  to 
pass  the  ordor,  the  error  alleged  did  not 
constitute  a  material  irregularity,  and  the 
aggrieved  party  had  a  remedy  by  suit. 
PARIMANAND  v.  InIUNICIPAL  COMMIT- 
TEE, LAHORE.  ISO  p.  L.  R.  1305  =  65 
p    i5    i9r)5. 

1104  S-  '73,  115—205,  622-Rateable  distri- 
bution— Error  in  the  exercise  of  jurisdiction — 
Revision. 

Held  that  it  is  no  ground  for  a  revision 
that  in  the  exercise  of  a  jurisdiction  vested 
in  it,  a  subordinate  Court  has  ommited  an 
error  (11   0.  6  followed). 

Per  Banerji,  J. — No  application  for  re- 
vision under  S.  622  of  the  Code  lies  against 
an  order  rrj  acting  an  application  for  rateable 
distribution  of  assests  as,  under  S.  295  of 
the  Code,  the  applicant  can  bring  a  regular 
Buit.  The  High  Court's  powers  of  revision 
should  not  be  exorcitsed  when  another  re- 
medy is  op.m  to  the  applicant. 

Per  Richards,  J. — The  Court  ought  not 
to  lay  down  a  definite  rule  that,  in  no  case, 
in  which  there  is  another  remedy  open,  no 
matter  however  inconvenient,  will  it  inter- 
fere in  revision.  If  it  were  sliown  that 
the  other  remedy  were  so  inconvenient  as 
to  practically  amount  to  no  remedy,  the 
Court  ought    to   give    relief  X>y   way   of   re 
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vision.  (A.  W.  N.  ISOS  P.  73  and  15  A  405 
followed).  LAGHMI  D \YAL  v.  SRI  KI- 
SHI^lNl    DAS.     2    A.  I*-  J-   370- 

1105  S.  7\,—0.  XXL  R.  03,  00,  07,  OS,  07 
09,  103  and  S.  115— S.  330,  3i0,  331,  331,  335, 
6i2— Claim  by  judgment- debtor,  if  maintain- 
able—ClfLim  by  person  in  constructive  p  )s<ies' 
sion  through  tenants—"  Possession"  and  "  Dis- 
jfossession."  Meaning  and  scope  of — Eufjuiry 
Scope  of — Court.  Jurisdiction  of — Discretion, 
Exercise  of— High  Court.  Power  of,  revision. 
of— Illegal  exercise  of  jurisdiction.  What 
amounts   to. 

Section  335  of  the  Code  of  Civil  Proce- 
dure has  to  be  read  with  section  334  of 
the   Code. 

The  judgment-debtor  is  not  competent 
to  make  an  "application  under  section  335 
of  the  Code,  which  refers  to  resistance  or 
obstruction  by,  or  tho  dispossession  of  a 
person    other    than    the   judgment-debtor. 

The  term  'possession'  in  section  335,  ai3 
in  other  similar  sections  of  tho  Code,  is  not 
used  in  a  restricted  sense  as  relating  to  a 
mere  tangible  or  physical  possession,  but 
includes  constructive  posseosion  or  posse-^sion 
in  law,  by  receipt  of  rent  or^jtnerwiso.  11  W. 
R,  101;' 15  W.  P.,  70;  20  W.  P.,  373:  22 
W.  R.,  123;  18  W.  P..  87;  25  Bom.,  478; 
27  Mad.,  67  referred  to  and  followed.  1  W. 
N.,  Cal,  3i3  ;  30  Cal.,  710,  explained  and 
distinguish':'^. 

The  Court  has  the  same  jurisdiction  in  a 
case  of  dispossession,  whether  the  person 
deprived  of  possession  was  in  physical  occu- 
pation or  symbolical  passession,  as  it  hag 
in  a  case  of  resistance  or  obstruction  by  a 
person  either  in  actual  or  constructive  possts- 
siun  ;  and  a  person  who  alleges  that  he  was 
in  possession  through  his  tenant  who  had 
been  ousted  as  the  judgment-debtor  from  the 
land  by  the  delivery  of  possession  to  the 
purchaser,  is  entitled  to  make  an  application 
under  section  335  of  the  Code  of  Civ.l  Proce- 
dure as  to  that  extent  his  own  posse^^sion 
has  been  interfered  with  and  he  himself 
has  been  dispossessed  within  the  meaning 
of  the  section  ;  but  although  he  may  no_t  ba 
incompetent  to  apply  under  section  335  of 
the  Code  merely  by  reason  of  the 'fact  that 
he  claims  to  have  been  in  constructive  and 
not  actual  possession,  he  cannot  get  any 
relief  under  that  section,  inasmuch  as  ho 
cannot  be  placed  in  actual  possession,  which, 
according  to  his  own  allegation,  he  never 
enjoyed  before,  and  on  the  other  hand  ho 
cannot  be  restored  to  possession  through  the 
person  whom  he  alleges  to  bo  his  tenant, 
as  in  that  case,  it  would  be  practically  restor- 
ing the  judgment-debtor  to  possession  in 
contravention  of  the  provisions  of  sections 
834  and  335  of  tho  Code. 

Tho  High  Court  is  ordinarily  very  slow 
to  interfere  in  revision  with  an  order  made 
by  a  Subordinate  Court  in  tho  exorcise  of 
its  discretion.  But  when  tho  effect  of  aa 
order  is  to  nullify  the  provisions  of  a  sec- 
tion of  the  Code,  the  Hloh  Court  will  in- 
terfere in  setting  it  aside  as  an  order  made 
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in  tliG  illegal  exorcise  of  jarisdicfcion.  1  W, 
N.,   Cal.,  017  referred  to. 

When  a  Court,  upon  an  orroncoua  view 
of  the  scope  of  a  section  of  the  Code,  ap- 
plies it  to  a  case  to  which  it  lias  no  ap- 
plication, it  acts  without  jurisdiction.  7 
JJom.,  311 :  6  M.  I.  M.,  131  (155);  22  C^il,  767 
referred  to.  BUAJABALA  OlCVI  v.  GQUa- 
DAS  MUNDLE.  3  C-  i^-  J-  293-=83  C  487. 
1106 \S.  76,  0.  xvi.  R.  1,   o.  XXVI.  I.I. 

X  a)id  i — S.  386 — 159,  383 — Witness — Issue  of 
sumvions — Issue  of  commission — Bona  fide 
appiicaiion  for  summons — Right  of  Court  to 
^prevent  abuse  of  process — Charter  Act — Letters 
Patent,  Art  15. 

The  appellants  obtained  a  deoreo  against 
the  late  head  of  a  mutt  for  money  lent 
to  him.  During  execution  proceedings  the 
appellants  applied  to  summon  the  respon- 
dent, the  present  head  of  the  mutt,  as  a  wit- 
ness for  the  appellants.  The  respondent  there- 
upon applied  to  the  Subordinate  Judge,  bo- 
fore  whom  the  case  was  pending,  to  take 
his  examination  by  commission  suggesting 
that  he  was  not  in  a  position  to  give,  of 
his  own  personal  knowledge,  any  evidence 
material  to  the  questions  at  issue  and  that 
the  appellants  insisted  on  his  appearance 
in  Court  merely  with  a  view  to  put  pressure 
upon  him  and  make  him  give  up  his  claim. 
The  Subordinate  Judge  dismissed  the  appli- 
cation on  the  ground  that  it  was  not  com- 
petent to  him  to  issue  a  commission.  On 
revision  a  single  Judge  of  the  High  Court 
directed  that  the  respondent  be  examined 
by  commission. 

On  appeal  under  article  15  of  the  Letters 
Patent — ■ 

Held,  that  a  Civil  Court  is  not  justified 
in  issuing  a  commission  except  when  author- 
ized by  the  provisions  of  the  Code  and  it 
has  no  discretion  in  the  matter. 

That  though  under  section  159  of  the 
Civil  Procedure  Code  a  party  is  entitled  to 
obtain  a  summons  for  the  attendance  of 
any  witness  on  application  before  the  day 
fixed  for  disposal  of  the  case  and  the  judge 
has  absolutely  no  discretion  under  this 
section  and  cannot  refuse  the  application, 
yet  every  Couri?  has  undoubtedly  a  right 
to  prevent  the  abuse  of  its  own  process. 

That  very  strong  evidence  must  be  ad- 
duced by  the  party  opposing  an  application 
for  summons  to  show  that  it  is  not  made  bona 
fide  and  that  granting  of  such  application 
would  be  permitting  an  abuse  of  the  process 
of  the  Court. 

That  the  High  Court  had  power  under 
the  Charter  Act  to  set  aside  order  passed  by 
the  Subordinate  Judge  refusing  to  examine 
a  witness  by  commission  and  directing 
him  to  be  examined   in   Court. 

That  an  appeal  under  article  15  of  the 
Letters  Patent  against  an  order  passed  by  a 
single  Judge  of  the  High  Court  setting  aside 
such  order  of  the  Subordinate  Judge  was 
competent.  VIRABADRAN  CHETTY  v. 
NATARAJA  DESIKAB.    14  M.  L.  J-    329-= 
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1107.  S-  79,  98— S.  416,  575— Suit  against 
Government — Notice — 6  B.  L.   B.   131   to  133 — 

See'  Act  of  State— Col.  4.3—47. 

1108  S-  79.  80— S.  dl6,  424— Suit  against 
Trajfic  S7i2)erintendent  of  State  Railway  bad 
— Suit  against  Government — Secretary  of  State 
to  be  sued  in  suit  against  State  Raihuay  — 
Railway  Administration — Railway  Act  (IX 
of  1890),  S.  3,  cl.  (6)— Notice  to  Secretary  of 
State —  Amen d ment  of  plaint. 

A  sued  for  compensation  for  the  loss  of 
goods,  one  Company  and  two  State  Railway 
making  the  Traffic  Superintendents  ot  those 
Railway    defendants. 

Held,  on  the  contention  of  the  State 
Eailway  that  the  suit  was  against  the  Gov- 
ernment, and  the  Secretary  of  State  for 
India  should  have  been  made  defendant  ag 
provided  in  section  416,  Civil  Procedure 
Code, 

Held,  further,  that  the  suit  against  the 
Secretary  of  State  for  India  would  not  lie, 
nor  could  the  plaintiff  be  allowed  to  amend 
his  suit  by  substituting  the  name  of  the 
Secretary  of  State  for  India  in  Council  for 
the  Traffic  Superintendents  unless  the  pro- 
visions of  section  424,  Civil  Procedure  Code, 
were  complied  with,  and  a  time  was  granted 
to  the  plaintiff  to  give  the  required  notice, 
TBAPPIG  SUPERINTENDENT,  E,  B.  E.  I., 
^ND  O,  &  R.  RAILWAYS  v.  HAEIZ  ABDUL 
RAHMAN,  4  0   C-  1S3- 

1109-  S.  80— S.  424— Public  Officer—Offi- 
cial Assignee — Notice  of  sitH,     Necessity  of. 

The  Official  Assignee  of  the  Insolvent 
Court  is  a  Public  Officer  as  defined  in  sec. 
2  of  the  Civil  Procedure  Code.  Before  a 
suit  can  be  filed  against  him  in  regard  to 
acts  done  by  him  as  such,  a  notice  under 
section  4*24  of  the  Civil  JProccdure  Code 
ought  to  be  given  to  him.  JOO.^Uii  HaJI 
ALLI  V.  N.  W.  KEMP,  4  B-  L.  R.  9.9-^23 

B.  809. 

lliO-  S-  80 — S.  424 — What  notice  sufficient 
— Its  object —  Who  can  object. 

An  objection  as  to  the  sufficiency  of  a 
notice  under  section  424  cannot  be  taken 
bj^  any  defendant  other  than  the  Secretary 
of  State  for  whose  benetit  the  noUcj  is 
intended.  The  object  of  a  not.ce  under  s. 
424  is  to  give  the  Governmenc,  and  lo  the 
servants  of  Government  time  an.l  opportunity 
of  making  amends  before  fhi  mater  is 
brought  into  .Court.  Whin,  thaiefore,  relief 
is  claimed  on  the  ground  ot  ftaud,  bat  no 
fraud  is  charged  against  the  Secretary  of 
State  and  no  relief  is  claimed  as  aganst 
him  on  that  ground,  the  suit  is  not  bai 
because  the  notice  has  not  been  served  on  him 
within  the  time  presc  ibad  by  sectioj  424 
of  the  Civil  ProG,  dure  Code.  RAGHUBANS 
SAHAI  V.  PULlvUMARI,  1.  C-  L-  J-  542. 

1111— S-  83  =  ^.  424—Admlnisiratur-Ge- 
neraVs  Acts  {II  of  1874  and  V.  of  1^00— ^Ad- 
ministrator-General, if  public  officer — Suit 
against.  Notice,  if  necessary — Cause  of  aciion^ 
meaning  of. 

All  estates  in  the  hands  of  the  Adminis- 
I  trator  General  are  held   by  him   as  Adminis- 
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trafci  r-Geuoral,  i.  c,  as  a  public  officer,  and 
before  any  suit  can  bo  brougbt  against  him 
in  respjct  of  an  act  purporting  to  be  done 
by  biiu  as  Administrtor-Generai  notice  under 
section  424  of  tlie  Civil  Procedure  Code  must 
be    given. 

Tlie  words  "cause  of  action*'  in  section 
424  of  the  Civil  Procedure  Code  ought  not  to 
be  construe!  in  a  narrow  sense,  the  object 
of  ihe  section  being  merely  to  inform  the 
defendant  substantially  of  the  grounds  of 
complaint.     24  Mad.,  2l'd;  25  AIL,  ISI  followed. 

The  last  portion  of  Section  424  of  the 
Civil  Procedure  Code,  which  provides  that 
the  plaint  must  contain  a  statement  that 
Buch  notice  has  been  loft  or  delivered  in  the 
manner  prescribed  by  the  section,  is  separ- 
able from  the  earlier  portion  which  deals 
with  the  delivery  of  the  notice  two  months 
before  the  institution  of  the  suit.  It  is  only 
wUen  the  notice  is  not  given  that  the  suit 
is  liable  to  be  dismissed.  The  suit  may, 
however,  be  proceeded  with,  if  the  notice 
has  been  given  in  the  manner  prescribed 
and  subsequently  the  plaint  is  amended  ir. 
order  to  state  a  fact  which  was  omitted  to 
be  mentioned  in  the  plaint.  BHOLAR\M 
CHOWDHURY  v.  ADMLNISTRATOll-GE- 
NERAL.     8-  G-  W-  N,  913. 

1112— S-    S0'=  S.424~SuU  against  Govern 
vient — Notice    previous  to   suing    Secretary  of 
State  for  India  in   Council    or  public   officer — 
Notice    by    two    out    of  three  joint   owners   of 
land — *  Cause  of  action.' 

Three  joint  owners  of  land  sued  to 
recover  a  sum  of  money  paid  as  water 
rates,  which  they  alleged  had  been  ille- 
gally levied  from  them  by  Government  in 
respect  of  faslis  1302  and  1303.  Notice  of 
suit  had  been  given  by  only  two  of  the  plian- 
tiffs  and  that  notice  omitted  to  state  the 
imposition  of  the  rate  tov  fasli  1303  as  a  cause 
of  action,  as  at  the  date  of  its  being  given 
the  rate  ion  fasli  1303  had  not  been  levied. 
On  ins  being  coatonded  that  the  notice  was 
invalid  and  that  the  suit  founded  thereon 
was  unsustainable: 

Held  that  the  notice  was  not  invalid  on 
the  ground  that  it  proceeded  from  only  two 
out  of  three  of  the  joint  owners.  The  ob 
ject  of  the  notice  required  by  s.  424  of  the 
Code  of  Civil  Procedure  is  to  give  the  de- 
f  ndant  an  opportunity  for  settling  the 
claim,  if  so  advised,  without  litigation,  and 
that  object  had  been  fully  attained  by  two 
out  of  three  plaintiffs  given  the  notice: 

Held  also,  that  the  notice  was  not  invalid 
by  reason  of  the  fact  that  the  collection  of 
rate  for /asii  1303  had  not  been  stated  as  a 
cause  of  action.  The  collection  of  a  further 
Bum  for  a  subsequent  fasli,  after  notice  of 
the  suit  had  been  given,  was  not  a  fresh 
tause  ot  action  requiring  a  further  notice 
under  s.  424  of  the  Code  of  Civil  Procedure. 
The  term '"cause  of  action,"  in  s.  424  should 
not  be  construed  in  a  narrow  sense,  the  ob 
ject  of  the  section  being  merely  to  inform 
the   deTendant  substantially    of  the   ground 
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of   complaint.— SECRET  \RY  OP   STATE    V, 
PERJMAL  PILLAI.     2i  Ij/E-  2/3- 

1013  S-  SO—03i—Sioit  agckimt  Public  Offi- 
cer— Nitice 

In  a  suit  agxinsb  an  Excise  superin' 
tende  it  for  damages  for  unlawful  arrest, 
assault  and  milicious  prosecution,  wheQ 
such  arrest  and  prosecution  purported  to 
have  been  made  and  instituted  by  the  de- 
fendant  in    his   official  capacity, 

Hild,  that  a  notice  as  required  by  S. 
424'  0.  P.  C.  was  undoubtedly  a  necessary 
preliminary  to  the  institution  of  such  suit. 
7  0.  49;j  distinguished.  24  C.  5S4  followed. 
QUAILEY  V.  AH  BAN  SHOKE.  1  L-  B- 
Tu.  lJQJ-1932  p.  132: 

llli  S-  80— ■^^-  4-2^-'Suit  against  Govern- 
msnt  officer — Suit  for  lible — Privileged  commU' 
nication.  5   B.    L.     R.—30—27   B.    189— 

See  Act  of   State.  Col.  42,  43. 

1115     S-  80 — S.  42i,  Suit  against  Govern- 
mint — Notice      by      intending     plaintiff — His 
Isath  bifore  institution    of  suit — Necessity  of 
fresh   notice  by   his  heir  before  filing  suit. 

A  notice  given  under  the  provisions  of 
Section  424  of  the  Civil  Procedare  Code  by 
a  person  who  dies  before  any  suit  has  beea 
instituted  by  such  person  does  not  enure 
for  the  benefit  of  his  representative 
and  entitle  the  representative  to  maintain 
a   suit   without   a   fresh   notice. 

The  direction  contained  in  Section  424  is 
mandatory  rendering  the  giving  of  notice  a 
condition  precedent  to  the  institution  of  a  suit. 
When  the  provisions  of  section  424  are  not 
complied  with  the  ('ourt  ought  to  reject  the 
plaint  under  section  44  {c}  of  the  Code. 
L.  R.,  45  Ch.  D  139,  distinguished,  2i  Mad. 
289,  referred  to.  BAGHGHa  SINGH  v. 
THE  SECRETARY  OP  STATE  FOR  INDIA. 
Civil  Procedure  Code  (Act  XIV  of  1882) 
sections  338,  583  (18) — Abatement  of  suit — Ap- 
peal against  order  of. 

An  order  passed  under  section  368  of 
the  Civil  Procedure  Code  declaring  that  a 
suit  shall  abate  is  appjalable  under  sec- 
tion 583  (18)  of  the  Civil  Procedare  Code. 
A  mortgagee's  suit  against  the  mort- 
gagor and  his  surety  is  not  liable  to  abate- 
ment by  the  death  of  the  surety  when  his 
heirs  are  not  impleaded  as  defendants  within 
the  prescribed  period,  if  the  mortgagee 
gives  up  his  claim  to  proceed  against  the 
estate  of  the  surety.  MEHDI  HQSAIN  v. 
SUGHRA  BBGAM.  A-  W- N-  1903-  P- 13 
=  25  A.  187. 

1116  S-  SO —S.  42 i— Notice  to  Government- 
Waiver — Objection  late — Interpretation  of  s^a- 
tu'es— Minor— Rjyalty-'Sl\^i:^DRX  CH.\ND- 
R\  NANDI  V.  THE  SEORiilTARY  OP  STATE 
POR  INDIA.    6  G  ii-  J-  143-31  C-  257. 

(S'-<3  Rorid  and  public  W)rlcs  Cess  Act  IX 
of   18 SO   (Bengal)   S.   5,   6,    72,   81. 

1117-  S-  30-5.  424—JirislictionofHigh 
Giurt   to    engnire   into   the     validity    of   Ads 

passed  by   Local  L^igislative  Councih — A.itkor- 
ity  of  Local  Councils — Court  of  Justice — Otty 
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of  Bombay  Improvenent  Act  (IV  of  189S)— 
Civil  P  roc  I' (hi  re  Code  (Act,  XIV  of  188;^  J,  Sec- 
tion, 1:?^ — Notice — Iiijancfioii. 

The  quo.stio!"!  wliathor  a  particular  Act 
passed  by  the  Bonibiy  L  gi  ,1 '..l-ure  is  with- 
in the  scope  of  their  au:hijrity  i-;  a  le.^itimabo 
subjoet  of  discassioia  by  the  High  Court  of 
Bombay;  for  the  Governor  of  Bombay  in 
Council  is  a  subordiuatu  Lo;^islatnro,  whoso 
authority  in  the  way  of  law  miking  is  sub- 
ject to,  and  depoudaut  upo)i,  the  vets  of 
Parliament  from  which  thjoC  legislative 
powers   are   derived. 

lb  is  open  to  a  provincial  legislature 
to  repeal  or  amand  as  to  the  province,  an 
Act  passed  by  the  Legislative  Coancil  of  the 
Governor  General  of  India,  such  amend- 
ment or  repeal  can  be  made  to  affjct  a 
particular  corporation  in  a  particular  lo- 
cality and  it  is  not  essential  that  it  should 
affect   the   whole    of    the  province. 

The  Tribunal  of  Appeal  constituted  by 
the  City  of  Bombay  IiTlprovoment  Act,  1893, 
is  not  a  Court  of  Justice.  The  High  Court 
of  Bombay  has  no  appellate  or  revisional 
jarisdiction  over  the  decisions  of  the  Tribu- 
nal of  Appeal,  except  the  qualified  appellate 
jurisdiction   provided    by    the    Act   itself. 

The  notice  of  suit,  prescribed  by  section 
421  of  the  Civil  Procedure  Code,  is  neces- 
sary even  v/hen  the  remedy  sought  in  the 
action    is  only   an    injunction. 

The  Court  has  jurisdiction  to  grant  an 
ex /parte  injunction  but  in  exercising  the  dis- 
cretion the  greatest  care  should  be  exercis- 
ed. HARI  PANDURANG  v.  THE  SEGRK- 
TARY    OE   STATE.     5   B   li.  R..  431  =  2/ B- 

424- 

Ills.  S.  80— -S.  42i—An  official  sued  as 
a  trespasser  not  in  ofjlcial  capacitt/Suit  for 
injunction — Notice  if  necessary.  GANDA  SUN- 
DREE  CHAWDHARANI  v.  NALINI  RAN- 
JAN  RAHA.  12  C-  W-  N.  1035.  See  Court 
of  Wards. 

1119.  S.  80— S.  424- Police  Act  (V  of  ISGl), 
Section  42— Police  Officer.  Suit  against— Notice 
of   claim— Libd— Slander— Special     dar.iage. 

The  defendant,  a  Sub-Inspector  of  Police, 
searched  the  house  of  the  plaintiff,  dragged 
bim  to  the  tliana,  detained  him  there,  and 
kept  him  in  confinement  for  several  hours. 
It  was  found  that  the  defendant  did  not 
purport  to  act  in  good  faith  in  pursuance 
of  the  law  but  took  advantage  ot  his  posi- 
tion as  a  police  ofiicer  to  commit  illegal 
and  tortious  acts,  maliciously  and  without 
cause.  The  plaintiff  sued  the  defendant  for 
damages  for  mental  distress.  It  was  con- 
tended by  the  defendant  that  he  was  entitl- 
ed to  a  notice  of  claim  before  suit  under 
section  424  of  the  Civil  Procedure  Code  and 
section  42  of  the  Police  Act,  and  that  in 
the  absence  of  special  damage  suit  did  not 
lie. 

Held,  that  the  contentions  had  no  force 
7  Cal.,  499,  folloiued.  24  Gal.,  584,  referred 
to.  MU  liAMMAD  S ADDIQ  AHM  \ D  v  P AN- 
NA  LAL.    W.  N.  A.  1S03,  p.  241-26  A- 
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1 120;  S.  80— S.  4:^.— Notice  to  piihlic  officer 
—  Di'oaiysil  of  pre-emption  suit  f(r  non- joinder 
of  vendor  loho  can  plead  tuant  of  notice-Money 
supplied  for  lUi./ation  by  tliir  d  person — Cost  of 
improoemct  and  sale  deed  stamp— Unnfructu- 
ary  morlgaqee  himself  a  xjurchaser— Charge. 

B.  purchnsed  from  the  Deputy  Commi.<3- 
sionor,  as  Ma.ag.r  of  Court  of  Ward-;,  c  rlain 
villages,  one  of  which  was  previously  held 
by  him  under  a  usufructuary  mortgage,  the 
amount  of  which  was  deducted  from  the 
sale-price.  A  as  under-proprietor  claimed 
pre-emption.  B  contended  that  the  suit  for 
pre-emption  was  not  maintainable,  because 
no  notice  under  S.  424  had  been  given  to 
the  Deputy  Commissioner,  that  the  suit 
had  been  instituted  with  funds  provided  by 
a  third  man,  the  plaintiff  being  merely  a 
nominal  plaintiff  acting  on  his  behalf.  The 
Deputy  Commissioner  raised  no  oljiction 
for  want  of  notice  under  S.  424,  Civil  Pro- 
cedure Gjde.  B  also  claimed  in  case.  A  was 
alljwed  tj  pre  empt  certain  amounts  which 
he  had  spent  in  raising  an  embankment  and 
improving  the  property  and  in  purchasing 
the  stamp  paper  for  the  sale- deed.  He  also 
contended  that  the  plaintiff  should  not  be 
allowed  to  get  possession  of  the  village  pre- 
viously held  by  the  defendant  under  the 
usufructuary  mortgage. 

Held,  that  the  suit  against  the  Deputy 
Commissioner  was  bad  for  want  of  notice 
under  S;  424,  Civil  Procedure  Code,  and 
should  have  been  conrsequcntly  dismissed  as 
against  him.  But  the  suit  was  not  liable  to 
be  dismissed  as  against  the  vendee,  inas- 
much as,  under  the  circumstances,  the 
vendor  was  not  a  necessary  party  (3  A.  20, 
25  A.  137,  G  A.  57,  26  A.  549,  A.W.N.  1003, 
A.  2;^9,  25  C.  239,  9  0.  C.  275,  SO  P.  R.  183S,  134 
P.  R.  139  referred  to  ) 

He'd,  also,  that,  the  obi  action  as  to  the 
sufSoiency  of  a  notice  undor  S-  424,  Civil 
Procedure  Code,  could  only  be  taken  by  the 
Secretary  of  State,  for  whoso  benefit  the 
notice  was  intended  1  C.  L.  J.  542  followed. 

Held,  further,  that  the  suit  was  not  liable 
to  dismissal,  simply  because  it  was  carried 
on  with  money  supplied  by  a  third  person. 

H'-li,  also,  that  the  pro-emptor  was  not 
liable  to  pa",  the  cost  of  improvements  or  of 
the  stamp  for  the  sale-deed.  The  only  thing, 
which  the  pre-emptor  could  be  ordered  to 
pay,  was  the  sale-price. 

Held,  further  that,  the  defendant,  as  pur- 
chaser of  the  equity  of  redemption,  could 
not,  in  the  absence  of  a  special  contract  to 
the  contrary,  set  up  his  own  previous  mort- 
gage as  stiil  subsisting  (L.  R.  1  Ch.  D.  1896, 
P.  723  referred.)  BINDESHURI  SINGH 
V.  PANDIT  BALRAJ  SAHAI,    10  O.  C  ^9. 

1121.  S.  S3==S.  424  — Suit  against  public 
officur  — Notice — Suit  to  recover  articles  seized 
by  police  during  a.  search. 

A  sued  to  recover  three  account  books 
which  he  alleged  that  the  defendant  B,  a  Sub- 
laspector  of  police,  had  seized  during  a 
search,  apparently  in  pursuance    of   the   pro- 
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visions  of  section  165  of  the  Codo  of  Criminal 
Procedure,  of  A's  house. 

Ileld,  that  B  if  he  seized  the  books,  which 
was  denied,  did  so  in  his  capacity  as  a  police 
officer,  and  that  the  suit  was  not  maintain- 
able in  the  absence  of  the  notice  prescribed 
by  section  421  of  the  Codo  of  Criminal  Pro- 
cedure 26  All.,  220,  distinguished.  BAKH- 
TAWAR  MAL  v.  ABDUL  LATIP,  x\.W.N. 
1907P.  170  =  29  A.  587. 

1022-  S.  80— S.  421-32  C.  1130— See  S. 
47   No   S83    supra. 

]123-    S-  80-— S.  421— 4  0.  C.  133-SeeS: 

79  No   1107  supra. 

1124.  S-  80,  115— S.  424,  622 -Notice  of 
amended  plaint  if  necessary — Separate  notice 
to  a  subordinate  public  officer  impleaded  along 
with  Government. 

No  law  requires  that  in  case  of  any 
amendment  necessitated  by  the  alleged  dis- 
covery of  facts  previously  unknown  to  the 
plaintiffs,  the  Secretary  of  State  or  other 
public  officer  should  have  a  further  notice 
of  two  months,  especially  whore  the  relief 
asked  for  remains  the  same  and  is  not 
altered  by  the  amendment.  No  separate 
notice  is  necessary  to  be  served  to  a  subor- 
dinate public  officer  who  is  imx^loadod  along 
with  Government  if  he  is  not  sued  for  any 
act  done  by  him  independently  of  Govern- 
ment and  no  separate  relief  is  asked  for 
against  him.— EZRA  v.  SECUETAtiY  OE 
STATE.  7  C  W.  N.  249-30  C-  33  at 
p    72 

1125-  S-  83,  0.  XXIX.  R.  l.—S.  430,  435 
— Suit  by  or  against  aliens— Suit  by  foreign 
corporation — Probate —  Verification  of  plaint. 

A  foreign  corporation  is  entitled  to  sue 
in  its  corporate  character  in  this  country 
and  claim  the  benefit  of  section  435  Civil 
Procedure  Code  without  being  registered 
under  the  Indian  Companies  Act  or  under 
an    Act   of    Parlianaent. 

It  is  an  established  rule  of  private  in- 
ternational law  that  a.  corporation  duly 
created  according  to  the  law  of  one  State 
may  suo  and  be  sued  in  its  corporate  name 
in  the  Court  of  other  Stites  —  li  Gal.,  41, 
16  Got.  420,  referred  to.  SINGER  MANU- 
FAUTURING     COMPANY    v.    BAIJ   NATH. 

80  C   108- 

1128-  S-S5—S.432—Ridi7igGhief.  Suit 
by — Rent-suit — Plaint— Signatuie— Verification 
— AutJiorized  Agent — Anthority  conferred  af- 
ter institution   of  suit. 

Held,  that  section  432  of  the  Civil  Pro- 
cedure Code  is  applicable  to  a  suit  brought 
in  a  Revenue  Coui-f.  under  Act  XII  of  1881, 
which  contains  no  provision  about  suits 
by  Ruling  Chiefs  instituted  in  Courts  in  Bri- 
tish   India. 

The  mere  fact  tha"}  a  plaint  contained 
a  defect  in  the  matter  of  signature  or  veri- 
fication does  not  make  it  a  void  and  in- 
admissible   plaint. 

A  plaint  filed  on  behalf  of  a  Ruling 
Chief,  signed  and  verified  by  a  person  who 
is  not  specially  appointed  under  section  43:2 
of  the  Civil  Procedure  Code,  becomes  a  vahd 
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and  effective  plaint  for  all  purposes  as 
soon  as  formal  order  for  his  appointment 
is  obtained. — 22  AIL,  55,  refencd  to.  VV.  N. 
.All.,  1890, 1-).  55,  dlrilinguished.  MAHaUAJA 
OF  REWAII    V.    SWAMI     SAltAN.     A-    W. 

N-   1903  p.  139- 

1127.  S-  85,  O.  VI.  R.  14,  15  {1)—S.  432, 
51 — Suit  by  or  against  a  Prince — Recognised, 
Ageyit. 

A  person  appointed  under  section  432 
of  the  Civil  Procedure  Code  to  prosecute  or 
defend  any  suit  on  bjhalf  of  a  Prince  ig 
deemed  to  bo  the  recognized  agent  by 
whom  appearances,  acts,  and  appiicationa 
under  the  Civil  Procedure  Code  may  be 
made    or    done   on    behalf    of   such  Prince. 

Not  only  is  such  a  person  entitled  to 
do  such  acts  himself  but  under  the  con- 
cluding clause  of  section  432  Civil  Proce- 
dure Code  he  may  authoriz3  or  appoint 
persons  to  make  and  do  appearances,  ap^ 
plications  and  acts  in  any  such  suit  as  if 
he  were  himself  a  party  to  the  suit.  Thia 
includes  the  power  to  sign  a  plaint.  H.H. 
THE  MAHARAJA  OP  KA.SHMIR  v.  MUST. 
KARUM    BHARI.     64    P.  L-  Fw,    1902  =  41 

p.  R.  1902- 

1128  S-  83— S.  433— Permission  to  ^te 
a  ruling  chief  granted  iib  absence  of  the 
necessary  conditions  precedent — Jurisdiction. 

A  suit  for  the  recovery  of  arrears  of 
salary  was  brought  in  the  Court  of  the 
Subordinate  Judge  of  Agra  against  the  Ma- 
haraja of  Jaipur.  The  plaintiff  obttiiiied 
the  consent  of  the  Governor  General  ia 
Council  to  the  institution  of  the  suit,  granted 
ostensibly  in  accordance  with  the  pr^jvisions 
of  section  483  of  the^ode  of  Civil  Proce- 
duve,  but  iu  fact  none  of  the  conditions 
enumerated  in  clause  (2)  of  the  sectioa 
existed. 

lldd,  that  the  suit  was  not  maintain- 
able.    MAHARAJA    OF    JAIPUR    v.   LALJI 

SAHAI,    A-  W.  N    1907  ?•    95-4  L-   J. 
853  =  29  A.  379- 

1129  S.  83=<S.  433— Previous  consent  of 
GovernnieiU  to  sue   a   sovereign    prinai. 

Held,  that  the  Maharaja  of  Hill  Tip- 
peiah  is  a  Sovereign  Prince  and  ati  action 
against  him  for  a  declaration  that  the 
laud  in  dispute  is  the  lakheraj  land  of  the 
plaiiitiff  and  not  the  mat  laud  of  the  de- 
fendant is  not  maintainable,  the  consent 
of  the  Governor-General  iu  Couiicil  or  the 
Local  Government  not  having  been  previous- 
ly   obtained    under    S.    433, 

The  status  of  a  Sovereign  Prince  ia 
absolute;  he  cannot  divest  himself  of  his 
status,  and,  as  such,  the  Courts  have  no 
jurisdiction  over  him,  excepi  as  provided 
by  S.  433  ;  the  only  way  in  wluch  a  So- 
vereign Prince  can  waive  his  ri^ht  is  by 
appearing  and  submitting  to  the  juribdic- 
tion    of    a    Court    (1  Q.   B.  149  (1894)    reid.  to) 

Maharaja  radha  kishore  manikya 
jiahadur  v.  gobinda  chandra  cha- 

KRAVARTI,     2    C-     L.    J.     163- 

1130  S.  86— <5.  433— Suit  ag&iiiH  Ruling 
Chief— Sanction  of    Local    Go(/&rHvie)U — Pro- 
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cedure —  Land     acqtiisUioa — Award  — 7A^J1^ 
DAKS  OP  DITAR  v.  RANA.     103    P»  L-  R- 

1906    53  P   R.  1906. 

See  Land  Acquisition  Act  I  of  1894  S. 
30,   53,  51   Col.  S60. 

1131XS.  86— S.  433— Suit  against  Biding 
Chief  iviihout  consent  of  Govcmor-Oeneral — 
Objection  as  to  jurisdiction  of  Court — Waiver 
hij  defendant. 

Under  section  433  of  the  Civil  Proce- 
dure Code  a  suit-  against  a  Ruling  Chief, 
filed  without  the  consent  of  the  Governor- 
General  in  Council,  cannot  be  tried  by  a 
Civil  Court.  But  this  exemption  of  the  de- 
fendant does  not  create  a  defect  of  juris- 
diction properly  so-called  but  only  a  pri- 
vilege in  his  favour,  and  this  may  be 
waived  by  the  defendant. 

Where  the  defendant  took  objection  as 
to  the  Court's  jarisdiction  for  the  first  time 
on  further  appeal  before  the  Chief  Court. 

Held,  that  the  defendant  by  not  taking 
objection  at  the  proper  time  had  waived 
bis  privilege  and  was  not  competent  to 
raise  the  question  at  that  stage  of  the 
case.  As  to  oral  transfer  of  liability  see  s. 
29  Evidence  Act  (Col.  219),  H.  H.  THE 
MAHARAJA  OF  FARIDKOT  v.  MESSRS 
BALL  HOBSON  AND  Co.  69  P-  L-  R.  1903 
=40  p.  R  1908 

1032.  S.  87— S.  434— Government.  Suit 
by — Power- of -attorney  to  institute  suit  not 
necessary. 

In  a  suit  on  behalf  of  the  Secretary  of 
State  for  India  in  Council  no  power-of- 
attorney  is  required  from  the  Financial 
Commissioner,  Punjab,  in  favour  of  the 
Collector  authorising  him  to  institute  and 
conduct  the  suit.  THE  SECRETARY  OF 
STATE  FOR  INDIA  IN  COUNCIL  v.  MEHR 

BAKSH.    160  P-  li.  R,  1905  =  84   P-   R- 
1905. 

1083-  ^.  %^—S.  506~Arhitration  see  Sche- 
dule II  Rules  1  to  23 — ^All  the  parties  to  the 
suit.' 

Held,  that  the  words  'all  the  parties  to 
the  suit'  in  section  506  of  the  Civil  Pro- 
cedure Code  refer  to  the  succeeding  words 
'any  matter  in  difference  between  them  in 
the  suit.*  W.  N.,  AIL,  il887,  p.  215  referred  to. 
PITAM  MAL  V.  SADIK  ALI,  A-  W.  K"-  1902 

p  |C)_2^  ^  229- 

1134.  S.  89-— S.  506— Award— Decree  in 
accoi dance   with    atvard — Appeal. 

Where  in  a  suit  for  winding  up  a  part- 
nership the  decree  was  passed  in  accord- 
ance with  the  award,  audit  was  contend- 
ed on  second  appeal  that  all  the  parties 
to  the  suit  not  having  joined  in  the  refer- 
ence,   the    award    was   illegai. 

Held,  that  the  contention  was  right, 
and  the  decree  must  be  fet  aside.  SUB- 
BARaMI  REDDI  v.  RAJAMANNAR  AIY- 
ANGAR.    12   M.  L.  J.  393  =  26  M-  47- 

12S5-  S.  89,— -S.  506— Conduct  of  a  party 
not  joining   in  a   reference   to   arbitration. 

Mere  silence  of  a  party  to  a  suit,  who 
has  not  joined  to  the  reference  of  the  case 
to  arbitration,   and   his   omission   to   inform 
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the  arbitrators  that  he  was  not  a  party  to 
the  reference,  docs  not  make  the  award  bind- 
ing   upon    him. 

Held,  that  the  defendant's  sending  hig 
servant  to  produce  a  document  before  the 
arbitrators  in  obedience  to  a  summons  re- 
quiring him  to  produce  the  document  does 
not  amount  to  his  acquiescence  in  the  re- 
ference.    BENI  MADAB    MITTER  v.  PRIYA 

nath  mandal.  5  W.N-  C-  268=28  C- 
303. 

1136-     S.   89— S.  506— Discussed— Reference 
to  aibitration — Award — Finality  of — Powers  of 

arbitrators. 

The  Chapter  in  the  Code  of  Civil  Pro- 
cedure •on  Reference  tj  Arbitration  (Chap- 
ter XXXVII)  deals  with  arbitrations  under 
three    heads:  — 

1.  Where  the  parties  to  a  litigation 
desire  to  refer  to  arbitration  any  matter 
in  difference  between  them  in  the  suit.  la 
that  case  all  proceedings  from  firnt  to  last 
are    under    the  supervision    of    the    Court. 

2.  Where  parties  without  recourse  to 
litigation  agree  to  refer  their  differences  to 
arbitration  and  it  is  desired  that  the  agree- 
ment of  reference  should  have  the  sanctioa 
of  the  Court.  In  that  case  all  further  j)ro- 
ceedings  are  under  the  supervisions  of  the 
Court. 

3.  Where  the  agreement  of  reference 
is  made  and  the  arbitration  itself  takes 
place  without  the  intervention  of  the  Court 
and  the  assistance  of  the  Court  is  only 
sought  in   order  to   give  effect    to    the  award.  ■ 

In  cases  falling  under  Head  I.  the 
agreement  to  refer  and  the  application  to 
the  Court  foundpd  upon  it  must  have  the 
concurrence  of  all  parties  concer  led  and 
the  actual  reference  is  the  order  of  the 
Court,  so  that  no  question  can  arise  as  to 
the  regularity  of  tlie  proceedings  up  to 
that  point.  In  cases  falling  under  Heada 
II.  and  III.  proceedings  described  as  a  suit 
and  registered  as  such  must  be  taken  in 
order  to  bring  the  matter — the  agreement 
to  refer  or  the  award  as  the  case  may  be 
— under  the  cognizance  of  the  Court.  That 
is  or  may  be  a  litigious  proceeding — cause 
may  be  shewn  against  the  application — 
and  it  would  seem  that  the  order  made 
thereon  is  a  decree  within  the  meaning  of 
tliat  expression^  as  defined  in  the  Civil  Pro- 
cedure  Code. 

When  the  arbitrators  have  to  give 
their  award  on  the  whole  case  they  are 
not  bound  to  give  an  award  on  each  point. 
They  may  be  judges  of  law  as  well  a^  j -bei- 
ges of  fact  and  an  error  in  law  does  nob 
vitiate  the  award. 

No  appeal  lies  from  a  decree  based 
upon  an  award  except  in  so  far  as  the 
decree  may  be  in  excess  of,  or  not  in  ac- 
cordance   with,    the   award. 

An  application  for  revision  to  set  aside 
an    award    is   incompetent. 

Adams  v.  Great  North  of  Scotland  Ry. 
Co.,  L.  R.  (1890)  A.  C.   31,  followed ;   Punjab 
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liecord,  81,  of  1901  {F.  B.)  overruled.  GTIU- 
LAM  JILANI  V,  MUHAMMAD  AHMAD. 
12  M.  L.  J.  77=4  B  L-  181  =  6  C- W,  N- 
226    29  C-  167-29  I   A    51  P    C 

1137.  S.  89—5.  60G—AuUiority  of  pleader 
to  agree  to  reference. 

A  power  of  attorney  expressed  in  general 
terms  is  wholly  insullicieut  to  authorize  a 
Pleader  to  apply  for  an  order  of  reference 
to  arbitration  on  behalf  of  his  client  under 
S.  50G  of  the  Code.  Where,  however,  a  re- 
ference was  made  on  such  authority  and  an 
award  followed  and  a  decree  based  on  such 
award  without  any  objection  taken  to  tlio 
authority  of  the  Pleader  to  apply  for  a 
reference,  the  High  Court  refused  to  set  a- 
Bide  such  decree  in  revision. — RAMJIWAN 
RAM  V.  KALI  CHARAN  SINGH.  A.\V.N. 
1907  P.  139  =  4  A  L.  J.  842  =  29  A.  429- 

1138.  8.  89-— -5.  606. — Application  for 
reference  signed  by  Pleader  liolding  a  vakalat- 
nama  not  signed  by  the  clients,  sought  to  be 
haund  by  reference. 

An  application  under  S.  506  of  the  Code 
for  a  reference  to  arbitration  was  made  by 
the  parties  to  a  ponding  suit  and  was  signed 
on  behalf  of  the  defendants  by  some  of  the 
defendants  personally,  and  on  behalf  of  the 
others  by  Pleader.  It  appeared,  however, 
that  the  Pleader's  vakalatnamah  had  not 
been  signed  by  one  of  the  defendants  on 
whose  behalf  the  Pleader  had  signed  the 
application  for  reference. 

Held,  that,  in  the  absence  of  any  cir- 
cumstnace  to  estop  the  defendant  who  had 
not  signed  from  objecting  to  the  refer3nce, 
the  reference  to  arbitration  and  all  subse- 
quent proceedings  founded  thereupon  were 
invalid.  24.  A.  22U  dist.—KADHU  SINGH  v. 
BALJIT  SINGH.  4  A.  L-  J.  347- A-W.N. 
1907P  147  =  29  A.  423 

1189.  S.  89 -S.  506 -Reference  ''All  the 
parties  '*  not  concurred  in  by  all  the  parties — 
Validity — Award. 

Held,  that  an  irregularity  in  the  refer- 
ence to  arbitraLioi!  and  omis-^dion  of  the  con- 
currence of  all  the  parties  in  the  application 
are  not  grounds  on  which  an  award,  once 
made,  can  be  set  aside  (33  C.  899  foil.)  LAL 
MOHAN  PAL  V.  SURYA  KUMAR  DAS.— 
11  C-  W-  N.  1152— See  to  the  contrary  next 
number. 

1140-     S.  89  =  5f.  506—''  All  the  parties''  not 
referring  to  arbitration. 

S.  506,  G.  P.  0  ,  requires  that  all  parties 
to  the  suit  should  join  in  making  an  appli- 
cation for  an  order  of  reference  to  arbitra- 
tion ;  and  consequently,  an  award  made  on 
a  reference  by  Court  pursuant  on  an  applica- 
tion by  only  some  of  the  p  irtied  to  a  suit  in 
which  a  party  who  had  appeared  and  put  in 
a  written  statement  and  was  interested  in 
the  result  of  the  suit,  had  not  joined,  is 
illegal. 

Quoere: — Whether  it  is  necessary  that 
parties  who  had  not  appeared  and  apparent- 
ly had  no  interest  in  the  suit  should  join  in 
the  application.  -R\NG\SA>.II  AIYA  v. 
SWAMI  AIYA.    17  M.L-J.  394. 
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1141  S.  %^-=Second  ScheduU—S.  500,510^ 
Rference  mule  orally,  hut  reduced  to  writing 
by  the  Courc — Irregularity. 

Held,  that  the  second  part  of  S.  506  is 
directory  only  and  not  mandatory. 

Held  also,  that  where  both  parties  to  a 
pending  suit  consented  to  a  reference  to 
arbitration  and  an  ordLjr  of  reference  was 
then  and  there  made  by  the  Court  in  the 
presence  of  the  parties,  though  not  upon  a 
a  written  application,  it  was  not  open  to  the 
Court,  havitjg  regard  to  the  provisions  of 
S.  510,  C.  P.  C,  to  supersede  th-at  referonce, 
the  arbitrator  not  having  decl.ned  to  act. 
6  Moo.  I.  A.,  184  dist.  ;  27  C.  61  and  23  B. 
629  foil.— ABDUL  HAMID  v.  RlAZ-UD  DIN. 

(AiKMAis,  J.)  1907  A- W-N.  273;  4  A- L.  J. 
691=30  A.  82. 

1142.  S-  89,  144  {1)  =  S.  506,583— Arbitra- 
tion— Commission  to  examine  witnesses.  Powers 
of  Court  to  issue. 

Where  a  case  is  referred  to  arbitration 
under  section  506  of  the  Civil  Procedure 
Code  it  is  still  before  the  Court,  and  the 
Court  is  competent  to  issue  a  commission 
under  section  888  of  the  Code  to  examine 
witnesses.  RABIABAI  v.  RAHIMABAI, 
7.  B.  L.  E.  580. 

1143.  8.  89,   O.  XXXIII  R.  4,  O.   XXXII 

R.  7,  O.  XLIR.  23— S.  506,  562— Decree  in  ac- 
cordance with  award — Validity  of  rtf  renceby 
guardian  of  minor  without  Courc's  sanction. 

A  decree  was  passed  in  accordance  with 
the  terms  of  an  award  filed  by  arbitrators, 
and  no  objections  thereto  were  raised  in  the 
lower  Court,  nor  filed  against  the  award, 
within  the  period  of  ten  days  prescribed 
under  Art.  158,  Limitation  Act. 

Held,  that  it  cannot,  for  the  first  time, 
be  contended  in  revision  that,  some  of  the 
defendants  being  minors,  reference  could  not 
be  made  by  their  guardians  ad  litem,  with- 
out obtaining  express  sanction  of  the  Court, 
under  S.  462,  Civ.  Pro.  Code,  and  that  there 
was  no  written  application  for  reference 
by  these  guardians  ad  litem.  It  is  not  neces- 
sary that  such  application  should  be  in 
writing.  (28  A.  35,  27  C.  61,  24  M.  826,  18  P. 
R.  1891  P.  B.  37  P.  R.  1895  rofd). 

Held,  also  that  word  "agreement"  in 
S.  462  of  the  Code  seems  to  refer  to  an  agree- 
ment by  way  of  settlement  rather  than  of 
the  nature  of  an  application  under  S.  506. 
UDA  V.  MUL  CHAND.  4  p.  R.  1907=20 
p.  W.  R.  1907. 

1144.  S.  89,  O.  XXXII  R.  7—S.  506,  462 
— Arbitration — AIl7ior — Consent  by  guardian 
to  refer  matter  in  issue  to  arbitration. 

Section  462  of  the  Civil  Procedure  Code 
does  not  apply  to  the  proceedings  under 
Chapter  XXXVII  of  the  Code.  Hence,  a 
minor  is  bound  by  the  consent  of  his  guar- 
dian to  refer  the  matter  in  issue  to  arbitra- 
tion, if  there  is  no  fraud  or  gross  negligence 
on  the  part  of  the  latter,  although  the  Court 
did  not  sanction  the  agreem.ent  under  section 
462  of  the  Code.  12  Mad.,  483,  27  Cal.,  22d  fol- 
lowed.    HARDEO  SAHAI  v.  GAURI  SHAN- 


(  1207  ) 


CIVIL  DIGEST  OP  CASES 


(    1208    I 


Sup:  Govt,  acts  (V.  of  1903)     {Contd.) 
493%8W'^^"5*'-l^'=2A.  L.J. 

Sec  aUi  (i  n.  L.  R.  SS7  =  26  B.  293  uncUr 
O.  XXXIIJi.  7. 

5143.  ,  S.  83,  Second  Shcdul 0-500,  522— 
Aibil ration— Ll'/erciicQ  mado  wUhoat  consent 
of  all  the  imrties— Award— ValldUu  of—Av- 
peal- 'Second  appeal. 

Whore  a  rol'oronco  was  made  unclor  sec- 
tion 50G  of  the  Civil  Procedure  Code  to  which 
all  the  parties  had  not  agreed — 

Held,   that  tliQ   award   mado   on   such  a 
refereuoo  is  nob  valid,  and  could  be  sot  aside 
on  appeal.     PAUSTnil    NAllAIN   SINGH  v 
GHVNSI-IYAM  NAUvIN    SINGH,     9   P.  W. 
If.  878.  .    a  ^.    w. 

114'i.  S.  89,  Second  ScheduU—S.  506,  622 
Bcvival  of  suit— Bight  of  Suit— Survival  of 
sjich  right  after  a  Hindu  luidow's  dmi'h 
where  her  sons  have  sold  their  interest — Arbi- 
tration and  Award— Rrference  for  valuation 
of  property  in  suit—Viduator  as  distinguish- 
ed from  an  'Arbitrator''— Judgment  in  terms 
of    award— Civil   Froccdure   Code. 

Where  the  suit  vvas  for  injunction  and 
damages  for  encroachment  upon  the  pro- 
perty of  which  the  plaintia  (a  Hindu  widow) 
was  a  liie  tenant,  and  an  order  was  made 
by  consent  tliat  the  defendant  v/as  to  pur- 
cliasc  the  plaintiffs  interest  in  the  said  pro- 
perty and  pay  her  the  price  to  bo  settled 
by  certain  referees  nominated  by  the  par- 
ties;  and  where  the  plaintiff  died  after  the 
valuation  of  her  said  property  had  been 
made,  and  its  price  ascertained  and  report- 
ed upon  by  the  refarees  ^fco  the  Court,  and 
the  suit  was  revived  by  the  Lower  Court 
at  the  instance  of  the  ropresautatives  of 
the  deceased  plaintiff,  and  judgment  given 
in_  their  favour  according  to  the  said  valu- 
ation   treating    it   as    an    award. 

_  Held  that  the  suit  had  been  properly 
revived  in  the  name  of  her  representatives 
the    right  to   sue    surviving   to  them. 

Held,  further,  that  the  referees  were,  in 
effect,  rather  vaJun.tors  than  arbitrators, 
and  no  jidgmenb  therefore  could  properh' 
be  given,  under  s.  522  of  the  Code  of  Civil 
Procedure  in  terms  of  their  award.  Carols 
Wdson  V,  Greene,  L.  R.,  18  Q.  B.  D.,  7  re- 
ferred to.     CHOONEY   MONEY    DASSEB  v 

^t?i/^ -^^^o?  ^^/^-  I-  '^  ^-  28  C-  155." 
li-a/.  S.  QJ  and  second  schedule— S.  606 
to  626— Reference  to  arbitration  by  the  par- 
ties—Aiuard— Application  for  leave  to  file— 
Title  deeds — Discretion  to  remit  award  for 
considcraHon—29  C.  793— See  Arbitration  Act 
IX    of    1399   S.    13  Col.    894. 

1118.  S.  83  and  second  schedule— S.  506, 
522,  523— Agreement  to  refer  to  arbitration  made 
vending  a  suit— Such  agreement  a  bar  to  con- 
tinuation of  the  suit  27  A.  55— See  Specific 
Belief    Act   I    of   1877.    S.  19,  21,    Col.    404. 

1149.  S.  39  and  second  schedule — S.  506, 
622,  523-—B:'ference  to  arbitration  without 
Court's  intervention  after  bringing  suit— Dec- 
ree in  accordance  with  aioard— Revocation  of 
reference  4.  0.  C.  i?— See  Specific  Relief  Act 
I   of   1877   S.    21   Col.  405. 
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1150 -S.  89  CLnd  second  schedulers.  506, 
622—523  and  375 — Arbitrator —Agreement  to 
refer  to  atbitrator—Adjustment^  of  suit  within 
the  meaning  of  s.  375— Agreement  not  in  writ- 
ing. 

Where  a  party  to  an  agreement  has  pe- 
titioned to  reler  matters  in  dispute  to  arbi- 
tration: 

Held  that   the   Court  has   no   power   to 
make    a     decree   under     s.    375     "tbat     the 
agreement     to       refer     to       arbitration     be 
recorded,    and     that   in    terms    of    the  said 
agreement  the   suit    be    referred   lo  an    arbi- 
trator with  all  such  powers    and    authorities 
as  are      vested     in     arbitrators     under     the 
provisions     of     the    Civil     Procedure    Code, 
and      that      the    arbitration     be     furnished 
within  6  months    from    the   date    on    which 
the  decree  shall  be  completed  and  filed,    and 
that  tlio  records  of  the  suit  be    delivered  over 
to   the   arbitrator."     Such   a  decree  is   in  the 
nature  of  an    order  under   Chapter  XXXVII 
of    the    Code.     Where    an  agreement   to  refer 
to    arbitration     is     not     in     writing,     s.    523 
does   not   apply,   neither     does    this   soctioa 
apply    to  an    agreement   to   refer  to    arbitra- 
tion   in   a    pending     suit.     Qhulam    Khan  v. 
Muhammed   Hassan,    (I.  L.  R.,    29   Cal.,    167), 
referred   to.     Harivalabdas   Kaliandas  v.    TJt- 
tamchand  Manekckand,   (I.   L.  B.,  4  Bom.  1), 
doubted. 

Per  Maclean,  C.  J. — A  mere  agreement 
to  refer  to  arbitration  is  not  an  adjustment 
of  the  suit  within  the  meaning  of  s.  375: 
under  such  section  the  subject-matter  of 
the  suit  must  be  adjusted  by  the  agree- 
ment. Pragdas  Sagurmall  v.  Girdhardas 
Mathuradas  (I.  L.  R.,  2G  Bom.,  70),  distin- 
guished. TINCOWRY  DEY?u  FAKIR CHAND 
DiiY.    7  C  W.  H-,  180=S0  C-  218. 

1151-  S.  89,  and  second  schedule, — 0. 
Y^XILI.  R.  1—S.  506,  523,  373— Chapter 
XXXVII— -Suit  referred  to  arbitration — With- 
drawal after  award   of  arbitrators. 

A  suit  was  referred  to  arbitration. 
After  award  was  given  against  the  plaintiff 
he  filed  objections  against  the  award.  Sub- 
sequently on  his  application  the  suit  was 
allowed  to  be  withdrawn  under  section  373 
of    the  Civil   Procedure  Code. 

Held,  that  the  order  was  «illegal,  the 
Court  had  no  jurisdiction  to  allow  with- 
drawal at  that  stage  of  the  case.  The  gene- 
ral powers  ;|conferred  by  section  373  are, 
when 'the  awara  has  once  been  duly  made 
by  the  arbitrators,  limited  by  the  particu- 
lar provisions  contained  in  the  sections  of 
Chapter  XXXVII.  DEBI  CHARN  MaNNA 
V.   BIPRA     PROSAD     JANA.     7  C-    W-   N-i 

188. 

1152.  S.  89  ci'nd  second  ^schedule — S.  506 
to  525  Chapter  XXVII— Landlord  and  ten- 
ant— Agreement  to  lease  providing  for  renewal 
of  lease — Option  of  lesnor — Arbitrators —  Valu- 
ators. 

It  was  stipulated  in  the  lease  in  thig 
case  that  "at  the  expiration  of  the  period 
of   tlie    lease   in    the  event  of   a   new   lease 
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not  being  givou,  the  said  lessor  shall  bo  at 
liberty  to  resume  direct  possession  of  the 
land  demised  and  to  take  over  all  the  build- 
ings then  standing  thereon  at  a  valuation 
arrived  at  by  three  arbitrators  one  of  whom 
is  to  be  appointed  by  the  lessor,  the  second 
by  the  lessee  and  the  third  by  the  first 
two  arbitrators  so  appointed  as  before. 
In  case  either  party  neglect  to  appoint  an 
arbitrator,  the  other  party  can  after  one 
month's  notice  in  writing,  appoint  all  three 
arbitrators,  and  the  party  neglecting  to 
appoint  shall  have  no  right  to  raise  any 
objection  to  the  arbitrators  so  appointed 
as  aforesaid.  The  decision  of  the  arbitrators 
as  to  the  matter  of  valuation  shall  bo  ac- 
cepted as   final    by  both    the   parties." 

Held,  that  an  application  under  section 
525  of  the  Civil  Procedure  Code  could  not 
be  entertained  to  file  the  valuation  made 
by  the  arbitrators  appointed  in  pursuance 
of  the  provisions  in  the  lease  for  there  was 
no  matter  in  difference  between  the  parties 
which    could    be     referred    to    arbitration. 

Section  525  of  the  Civil  Procedure  Code 
and  the  following  sections  which  refer  to 
arbitration  without  the  intervention  of  a 
Court  of  justice  must  be  read  with  and  by 
the  light  of  the  preceding  sections  in  Chap- 
ter XXVII  of  the  Code  which  refer  to  ar- 
bitration through  the  intervention  of  the 
Court   so   far   as     they    may   be     applicable. 

Held,  also,  that  the  mere  offer  on  the 
part  of  the  lessor  to  grant  a  new  lease 
without  any  terms  being  mentioned  could 
not  operate  as  the  giving  of  such  a  lease 
within  the  meaning  of  the  lease.  MACNAGH- 
TEN      V.     RAMESHWAR    SINGH.     30     C- 

831. 

N.  B.  For  other  rulings  concerning  Ar- 
bitration    See   second  Schedule   Rule   1    to  23. 

1133  S.  92,  93— S.  539— Trust— Suit  for 
a  declaration  that  certain  property  is  en^ 
dowed  property. 

S.  539  of  the  Code  of  Civil  Procedure 
presupposes  the  existence  of  a  trust  for 
the  administration  of  which  it  is  necessary 
to  make  provision.  That  section  cannoi 
apply  to  a  suit  in  which  the  object  of  the 
plaintiff  is  to  obtain  a  declaration  that 
certain  property  is  endowed  property,  the 
fact  of  endowment  being  denied  on  the 
other  side.— JAMAL-UD-DIN  v.  MUJTABA 
HUSAIN,  25  A-  681. 

1154  S-  92,93— S.  539— Parsi  Fire- Temple 
— Atash  Behram — Parsi  community  of  Ud- 
wada — Trust — Suit — Capacity  to  hold  property 
In  this  country,  a  fluctuating  body  of 
persons,  such  as  a  village  community,  is 
capable  of  owning  property.  It  is  opposed 
to  ihe  notions  of  the  Parsi  community  that 
the  Iran  Shah  (sacred  fire)  should  lae  re- 
garded as  capable  of,  or  the  subject  of, 
ownership;  but  even  if  there  be  diffi- 
culty or  doubt  as  to  its  ownership,  it  is 
obvious  that  there  must  be  some  one  enti- 
tled to  protect  from  improper  invasion  the 
temple  property,  and  those  who  can  predi- 
cate  of  themselves  that  thoy   have  exercised 
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the  management,  authority  and  supervi- 
sion as  alleged  in  the  plaint,  are  so  enti- 
tled. The  Parsi  inhabitants  of  Udwada,  aa 
the  Anjuman  (that  is,  a  constituted  council 
or  assembly  to  which  all  regarding  their 
peculiar  customs  are  referred)  of  that  towa 
are  vested  with  the  control,  managcmeufc 
and  supervision  of  the  Atash  Behram  afi 
the  place  and  all  that  appertain  to  it.  A 
suit  for  the  vindication  of  the  right  of  man- 
agement which  is  vested  in,  and  actually 
being  exercised  by,  the  plaintiffs  and  thoso 
they  represent  at  the  date  of  the  obsLructioa 
does  not  fall  within  section  539  of  the  Civil 
Procedure  Code  ("Act  XIV  of  1882)  merely 
because  those  who  cause  the  obstruction 
happen  to  have  been  nominated  trustees. 
NAVUOJI  MANEKJI  WADIA  v.  DASTQR 
KHARSEDJI  MANCHERJI  J.  L.  R.  28  B. 
20  =  5B  li  R  745. 

1155.  S.  92,  93—539—Mahomedan  Law— 
yfixt{l—Matiualis,  rights  of — Wakf  property 
claim  to — Suits  relating  topuhlic  rigJita. 

A  suit  between  two  piivate  parties  claim- 
ing certain  rights  as  Mutwalis  over  wagf 
property  is  not  of  such  a  public  nature  aj 
to  come  within  the  purview  of  section  539 
of  the  Civil  Procedure  Code,  which  con- 
templates that  there  must  be  some  disput3 
in  existence  between  the  parties  of  such  a 
public  nature,  that  the  intervention  of  tha 
Advocate  General  is  necessary  to  decide  if 
and  by  whom  a  suit  shjuld  be  brought  to 
establish  a  public  right.  Sajedur  BajoL 
ChoiO  Ihiiri  v.  Gour  Mohan  Das  Balihniv,  (I. 
L.  R.  2i  Cal,  418)  referred  to.  MANfJA]^ 
BIBEE  V.  KHADEM  H033EIN,  32  C.  273- 
9C.  W.  IJ.151- 

1153-  S.  92.  93  —539— Religious  institutiot^ 
—Trust — Powers    of  Court. 

The  temple  of  Sri  Vonkateswara  ia 
Tirumalagi  or  Tirupati  in  the  North  Arcob 
District  is  a  very  ancient  Hindu  Temple 
to  which  worshipp'^rs  resort  from  all  parts 
of  India,  and  is  in  receipt  of  an  annual 
income  of  between  2  and  3  lakhs  of  ru- 
pees. Prior  to  the  eitablishmeuG  of  the  Bri- 
tish Government,  the  management  of  tha 
institution  was  directly  under  the  rule  of 
the  country  for  the  timj  being.  After  the 
advent  of  the  British,  the  management  pas- 
sed into  the  hands  of  the  East  India  Com- 
pany, and  subsequent  to  the  enactment  of 
Regulation  VII  of  1817  of  the  Madras  Code, 
it  was  carried  on  under  the  control  of  tha 
Board  of  Revenue  through  tha  Collector 
of  the  District.  With  reference  to  a  des- 
patch of  the  year  1811  from  the  Court  of 
Directors  ordering  the  immediate  withdraw- 
al from  all  interference  on  the  part  of 
officers  of  Government  with  native  temple:^ 
and  places  of  religious  resort,  the  manage- 
ment of  tlie  temple  was  in  1843  made  over 
to  one  Seva  Doss,  the  head  of  a  Mutt  called 
Hathiramji  Matt  situated  in  the  town  of 
Tirupati  at  the  base  of  the  hill  on  which 
the  important  shrine  stands.  In  the  'sanad* 
by  which  this  ti-anafer  of  management  wag 
offectod,   it   was   provided   that  Scvui   Dois'd 
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Bucoosscors  in  tho  Mutt  should  bo  his  suc- 
cessors as  Vicharatiakarta  or  INIatiagor  of 
the  temple.  Sova  Doss  liav-ng  died  in  18G1, 
Danua  Doss  sucooodod  him,  and,  on  Darma 
Dosb's  death  in  18S0,  Bagavan  Doss  became 
manager  and  continued  so  till  1890.  From 
1890  to  1894  Mahabir  Doss  was  Manager. 
And  from  1895  to  1900  llamakisore  Doss, 
tho  defendant  in  tho  two  suits  Nos.  31  of 
1898  and  10  of  1899  on  the  file  of  the  North 
Arcot  District  Court,  held  tho  management; 
and  on  his  death,  ponding  tho  litigation, 
the  present  Mahant,  as  the  head  of  the 
Mutt  is  styled,  succeeded  to  the  office  of 
the  manager,  and  was  brougnt  on  record 
as  the  legal  representative  of  iiamkisore, 

A  suit  was  brought  against  Darma  Doss, 
tho  second  manager,  charging  him  with 
misconduct  and  malversation. 

The  charges  were  established  and  the 
District  Court  gave  a  decree  against  him. 
On  appeal  the  decree  was  confirmed,  and 
the  High  Court  taking  a  less  lenient  view 
than  the  District  Judge,  came  to  the  con- 
clusion that  Darma  Doss's  misconduct  was 
fraudulent  and  such  as  to  justify  his  dismis- 
sal ;  but  the  dismissal  was  not  ordered  for 
the  reason  that  it  was  apprehended  that  his 
successor  might  not  prove  a  better  manager. 
In  spite  of  this  the  third  manager  Baga- 
van Doss's  acts  of  mismanagement,  which 
were  many,  were  also  made  the  sulj  ict  of 
jadicial  proceedings.  A  charge  of  ciirainal 
misappropriation  v/ith  reference  to  a  quan- 
tity of  gold  coins  belonging  to  the  temple  of 
the  value  of  over  2  lakhs  of  rupees  was  in- 
stituted against  him,  and,  after  a  prolonged 
trial,  he  was  convicted  by  the  Sessions  Court 
of  North  Arcot  and  sentenced  to  88  months' 
imprisonment.  It  was  pending  his  incar- 
ceration under  that  sentence,  that  Mahabir 
with  Bagav/an  Doss's  permission,  took  charge 
of  the  management  of  the  temple.  Allega- 
tions of  malversation  wore  made  against 
him  as  well  and  proceedings  taken,  but 
owing  to  his  death,  they  were  not  prosecuted 
further. 

The  present  suits  Nos.  32  of  1898  and  10 
of  1899  v/ere  brought  against  the  last  holder 
of  the  office  Ramkishore,  and  upon  the  evi- 
dence adduced  which  was  practically  un- 
contradicted it  was  found,  that  Ramkishore 
received  bribes  to  the  extent  of  fifty  thou- 
sand rupees  for  granting  leases  of  the  landed 
properties  of  the  temple  or  showing  favour 
to  the  contractors.  During  the  pendency  of 
of  the  suits  he  was  murdered,  so  that  the  suit 
for  his  removal  from  the  trusteeship  (10  of 
1889)  became  infructuous,  but  the  other  suit 
(31  of  1898)  for  the  settlement  of  a  scheme 
was  beard  and  decided  and  decree  was  passed 
by  the  District  Judge. 

The  present  Mahant  was  brought  down 
from  Northern  India  only  after  the  death 
of  his  predecessor  in  1900,  and  was  then 
a  minor  under  18  years  of  age,  unacquainted 
with  even  the  vernacular  of  the  country. 
With  reference  to  the  actual  administra- 
tion    of    the    affairs     of     the     temple,     the 
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Mahants  were  more  or  loss  dependent  upon 
the  byragees  of  the  Mutt,  who  proved  alto- 
gether inefficient  as  managers  as  also,  ia 
most  instances,  dishonest.  They  possessed 
no  private  property  from  which  the  templo 
could  be  recouped  in  respect  of  the  embezzle- 
ments   committed     by     them. 

Held,  that  the  case  was  a  fit  one  for 
tho  Court  sanctioning  a  scheme,  and  the 
Court  was  competent  to  appoint  a, controlling 
authority  over  the  Mahant  and  to  appoint 
new  or  additional  trustees. — Proceeding  on 
the  cy-prcs  principle  a  scheme  for  the  due 
administration  of  temple  and  application  of 
its  funds   was  framed. 

Held,  also  that  upon  the  facts  of  the 
case,  the  Mahant  was  not  a  trustee  deriving 
his  power  of  management  under  the  con- 
stitution originally  laid  down  centuries  ago. 
The  arrangement  made  by  the  Board  of 
Revenue  was  analogous  to  a  scheme  settled 
by  a  lav/ful  authority  and,  therefore,  quite 
liable  to  be  varied  by  that  or  other  author- 
ity, legally  competent  so  to  alter  or  modify 
it. 

The  expression  '•  oppointment  of  new 
trustees  under  the  trust "  in  section  539, 
C.  P.  C,  does  not  mean  in  conformity  only 
with  the  original  constitution  of  the  trust 
or  with  the  rule  in  force  in  respect  to  it  at 
the  time  of  the  suit.'  The  High  Court  and 
the  District  Courts  in  this  country  to  which 
the  jurisdiction  is  confined  under  section 
539,  C.  P.  C.  possess  practically  the  same  un- 
limited jurisdiction  as  the  Courts  of  Chancery 
in  mattuLS  relating  to  the  administration  of 
public  charities.  PRAYAG  DOSS  JI  VARU 
Mahant  v.  SRIRANGAOHALUVARU.  15  M. 
L.  J.  183  =  28  M-  819-  -But  see  decision  of  the 
Privy  Councd  ^nodifying  the  scheme  in  11  C. 
W.   N.  M3. 

1157-  S.  92,  93- S.  539  Scope  of— Religious 
endowment — Ptibhc  trust — Suit  for  admijustra- 
tion  of — Sanctioyi  of  Advocate-General — Reli- 
gious Endowments  Act  (XX  of  1863),  Section  14. 

Section  539  of  the  Civil  Procedure  Code 
is  not  mandatory  but  enabling  and  per- 
missive, cumulative  and  not  restrictive  in 
its  effects  and  does  not  affect  any  right  of 
suit    which    may  c  :ist    independently  of    it, 

A  suit  brought  to  remedy  a  particular  in- 
fringement of  an  individual  right  is  not 
within    the  section. 

To  bring  a  case  within  the  purview  of 
the  section  the  suit  must  be  a  represent- 
ative one  brought  for  the  public  and  to 
enforce  a  public  right  in  respect  of  a  pub- 
lic trust  against  a  trustee  for  the  particular 
relief  mentioned. 

The  scope  of  the  sec' ion  discussed.  RAI 
BUDREEDAS  MUKIM  v.  OHUNI  LAL 
JOHURRU.  lOC-W- N-  581=32  0-789. 

1158-  S.92,  93— S.  539— Advocate-General 
— Discovery  upoii  oath — Practice. 

The  Advocate  General  cannot  bo  called 
upon  to  make  discovery  upon  oath,  in  a 
suit  filed  by  him  at  the  instance  of  relators 
under  the  provisions  of  section  539  of  tho 
Civil   Procedure    Code,    1882.     THE    ADVO- 
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CATE-GENERAL    v.    ADA^NIJI   ^MAHOMED- 
ALI.    8iB.L  R.  ^65  =  30  B.  474 

1159»  8-  S2.  y<^— <S.  539—ReU(jlous  endow- 
ment— Scheme  for  managetnent. 

In  settling  a  scbemo  of  management 
under  >section  539  of  the  Civil  Procedure 
Code,  due  consideration  should  be  given  to 
the  established  practice  of  the  institution 
and  to  the  position  of  the  persons  connected 
with  it.  BALDEOPURI  KAILASPURI  u. 
G0PALDA3  TIRBHUWAInOAS.  8  B-L.R 
758. 

1160  S.  ■'  92.  93— S.  539— Sanction  is  a 
condition  precedent  to  institution  of  suit — 
Objection  to  sanction. 

A  suit  was  instituted  under  section  539 
of  the  Civil  Procedure  Code  by  Gopal  Dei 
and  Kashi  Dei.  Sanction  to  institute  the 
suit  was  accorded  by  the  Legal  Remen- 
brancer  to  one  Ramji  Das,  described  as  a 
general-attorney  to  Gopal  Dei  "and  an- 
other." It  was  contended  for  the  plaintiffs 
that  the  words  "and  another"  were  quite 
sufficient  to  justify  the  addition  by  Ganga 
Dei  of  Kashi  Dei  as  cj-plaintifi  in  the 
suit. 

Held,  that  the  contention  was  not  valid. 
The  law  intended  the  Legal  Remembrancer 
or  the  ofScer,  whoever  he  may  bo,  who  is 
charged  with  the  giving  of  sanction  to  satis- 
fy himself  that  each  of  the  persons  to  whom 
he  gives  such  sanction  is  a  person  having 
an  interest  in  the  trust  and  a  fit  person  to 
be  entrusted  with  the  responsibility  of  con- 
ducoi:  g  a  suit  on  behalf  of  the  public, 

1\  jcessary  sanction  must  be  obtained  as 
a  condition  precedent  to  the  institution  of 
a  suit  under  section  539  of  the  Civil  Pro- 
cedure Code.  10  Mad.,  185  dissented  frotn. 
GOPAL  DEI  V.  K  \NNO  DEI,  W-N-A-,  1903, 
p.  227  =  26  A  162. 

1161  S.  92,  93— S.  539— Suit  rdating  to 
charity — Suit  im-'  ituted  by  one  ^person  with 
the  consent  of  tJi«  Advocate  General- Aniend- 
ment  of  j^laint — SiibstiLution  of  ayiotJier  plain- 
tijf  with  the  consent  of  the  Advocate  Gener- 
al. 

A  suit  under  section  539  of  the  Civil 
Procedure  Code  was  in  the  first  instance 
brought  by  one  person  with  the  consent  of 
the  Advocate  General.  This  was  objected 
to,  and  it  led  to  an  amendment  of  ibe 
plaint  by  the  addition  of  the  second  plain- 
till,  \yith  the  certificate  of  the  Advocate 
General  which  ran:  "I  give  my  consent  to 
the  amendment  of  the  plaint  of  this  suit  as 
proposed." 

Held,    that    the    suit     as    brought  is    de- 
fective  in   a   material  particular;  for  section  , 
639  of    the   Civil     Procedure    Code    nowhere  \ 
speaks  of  the  consent  of  the   Advocate  General   ; 
to    an     amendment    of     the     plaint,     and    it  ! 
would   be    unduly    forcing    the   words  of    tbe  ; 
Code   to    hold    that   by    virtue   of  the  second 
consent   given    by  the    Advocate     General    it 
can   be    said   of    tbis  suit    that   it    was  insti-  j 
tuted     by     two     persons     having    an      inter- 
est    in  the  trust     and  having     obtained    tiie 
consent  in  writing  of  the  Advocate  General. 
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DERVESHAJI  M\HA:^L\D  SIDIK   v.  JATN- 
UDINMIA.TI    BADRUDIN,    8  B   U  R- 751  = 

80  B.  603. 

1162.  S.  92,  93— S.  530— Some  subscribers 
of  a  religious  and  charitable  society  suing  for 
removal  of  office-bearers  appointed  under  rules 
of  society  and  not  by  subscribers,  andfjr  ao 
counts  sanction  of  Advocate- General  neces- 
sary. 

Some  of  the  subscribers  of  a  religious 
and  cbaritable  society,  sued  o^n  behalf  of 
themselves  and  all  other  persons  interested 
in  the  subject-matter  of  the  suit,  for  the 
removal  of  certain  office-bearers  from  their 
respective  offices,  far  accounts  and  for  pay- 
ment into  Court  of  the  money  which  may 
be  found  due  from  them  to  the  society. 
It  was  found  that  the  officers  were  appointed 
under  the  rules  of  the  society  and  not  by 
the  subscribers.  No  previous  sanction  of  the 
Advocate-General  was   obtained. 

Held,  that  the  subscribers  were  not  en- 
titled, as  of  right,  to  make  any  claims  upon 
the  funds  of  the  society,  and  that  they  were 
not  the  beneficiaries  of  tbe  trust,  held,  per 
White,  C.  J.,  that  they  had  no  rights  to  main- 
tain the  suit,  even  if  they  had  obtained  the 
sanction  under  section  539,  C.  P.  C,  8  B.  432 
not  followed. 

Held,  per  Abdur  Rahim,  J,  that  the  pre- 
sent suit,  having  been  brought  without  the 
sr.nctiou  or  the  consent  of  the  Advocate- 
General  being  first  obtained  under  s.  539» 
C.  P.  C,  was  not  maintainable.  14  M.  186, 
33  C.  789  expl.   H.  A.  D'CRUZ  v.  J.  L.  D'SIL- 

VA,4  M-  li.  T  345- 

1163  S.  92,  93— S.  539— Custom— Aliena- 
tion by  Mahant-  -Necessity . 

The  power  of  the  head  of  a  religious 
institution  is  a  limited  one.  He  can  only 
alienaie  for  the  necessary  purposes  of  the 
institution,  but  tbis  alone  is  not  sufficient. 
Not  only  must  the  debts  be  incurred  for 
necessary  purposes,  but  it  must  also  be  shown 
that  such  purposes  could  not  be  fulfilled 
except  by  contracting  those  debts,  and  that 
the  ordinary  income  of  the  endowment  was 
not  available,  or  was  insufficient  for  them, 
and  that  the  debts  could  not  be  discharged 
from  the  income.  14  B.  L.  R.  430,  95  P. 
R.  1879  referred  to.     KASHI  RAM  v.  BaWA 

TOLA,  3  PR  1902 

1164  S.  92,  93— S.  539— Power  of  Court 
to  grant  relufs  other  than  those  included  in 
the  terms  of  sanction — Liability  of  mahant 
to  render  account — Management  of  endow- 
ments. 

When  sanction  is  given  to  the  institu- 
tion of  a  suit  under  section  539  of  the  Code 
of  Civil  Procedure  the  suit  must  be  limited 
to  matters  included  in  the  sanction,  and 
it  is  not  competent  to  the  Court  to  enlarge 
the  scope  of  the  suit  and  to  grant  reliefs 
other  than  those  included  in  the  terms  of  the 
sanction. 

So  long  as  a  mahant  retains  office,  he 
is  presumed  to  have  the  sole  management 
of  the  endowment  or  institution  over  which 
ho   presides,   and   iu   the   absence   of  custom 
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ho  cannot  be  oallod  upon  to  submit  for  tho 
information  or  approval  of  tbo  worsbippors 
at  the  shrine  accounts  showing  how  tbo 
income  of  tho  institution  lias  boon  expend- 
ed. 

A  Civil  Court  is  not  justified  in  forc- 
ing a  scheme  of  management  on  an  insti- 
tution unless  there  is  clear  proof  that  there 
has  been  such  mismanagoment  or  miscon- 
duct as  calls  for  judicial  interl'oveuce.  PlvEM 
SINGH  V.  LABli  SINGH,  89  P-  R-,  1901- 

1165  S-  92,  93—S.  539— Suit  for  removal 
of  niahant  of  a  dharmasala  and  appointment 
of  another — Sanction  of  the  Advocate- General 
necessary. 

Held,  that  section  539  of  tho  Code  is 
applicable  to  a  suit  for  the  removal  of  the 
incumbent  mahant  of  a  dkarmasala  and.  the 
appointment  of  tho  plaintiff  in  that  place, 
on  an  allegation  of  breach  of  trust,  and 
the  suit  is  not  maintainable  without  obtaining 
the  previous  consent  of  the  Advocate-Gene- 
ral as  required  by  that  section.  [29  M  283 
(P.  C),  9  C.  W.N.  161,  20  C.  397;  24  C.  418. 
21  B.  49,  122  P.  R.  1890,  and  66  P.  R.  1892, 
referred  to.]  DALIP  SINGH  v.  ISHVAR 
SINGH,  78  p.  R-  1907- 

1166  S.  92,  93 -S.  539—S7iits  regarding 
j^vhlic  charities  must  conform  to  satiction 
given. 

Held,  that  section  531)  of  the  Code  lays 
down  strict  rules  with  a  view  to  protecting 
trustees  of  public  charities  for  vexatious 
and  irresponsible  suits;  and  the  plaintiff  in 
such  a  suit  must  conform  to  the  terms  of  the 
sanction  given. 

Where  the  Collector  sanctioned  a  suit  to 
remove  a  trustee  and  to  appoint  a  new 
trustee,  a  suit  under  that  sanction,  asking 
that  the  public  be  given  power  to  make  the 
appointment,  could  not  be  entertained,  as 
the  Collector  contemplated  appointment 
only  by  the  Court  (21  B.  257  referred  to.) 

The  powers  mentioned  in  the  last  para- 
graph of  the  section  include  also  the  powers 
of  the  Collector  to  authorise  suits  by  private 
persons,  and  not  merely  power  to  sue  (24 
C.  418  referred  to).  GaNGA  RAM  v.  RALLA 
SINGH,  110  ?.  R.  1807. 

1167.  S.  82,  93—S.  539— Breach  of  triLst 
'—Suit  brought  loith  consent  of  Advocat — Gene- 
ral— Amendment  of  plaint  by  stating  parti- 
culars of  the  breach — Consent^ 

A  suit  was  brought  with  Advocate  Gene- 
ral's consent  under  S.  539,  G.  P.  G.  and  com- 
plained generally  about,  a  breach  of  trust. 
The  plaint  was  subsequently  amended  by 
mentioning  the  particulars  canatituting  the 
breach  of  trust.  No  consent  of  the  Advo- 
cate-General was  obtained  to  the  amend- 
ment. 

Held,  that  consent  was.  not  necessary 
because  if  the  Advocate-General  was  satis- 
fied generally  that  there  was  a  breach  of 
trust  and  gave  his  consent,  it  was  compe- 
tent to  the  plaintiffs  to  specify  such  instan- 
ces of  breach  of  trust  as  they  thought  they 
could  prove.  DHANJIBHOY  RAGHOO  v. 
MEHERALLY  MORAJ.    9   fi-  L-  R-  801- 
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1168.  8.  92,  93—S.  539— Advocat e-Oene- 
raCs  consent  not  necessary — Suil7  by  persons 
anthorizAd    under  ivill. 

Held,  that  S.  539  does  not  take  away  or 
affect  existing  substantive  rights  unless  it 
says  so.  The  section  cannot  bo  read  as  if 
the  words  "  but  no  o^her  person  or  pcrsonb" 
were  inserted  between  tho  words  "Advocate- 
General  *'  and  "  may  institute."  Person 
authorized  under  tho  terms  of  a  will,  to 
remove  the  mauager  of  an  endowment  in 
case  of  mismanagement  can  maintain  a  suit 
to  remove  the  manager,  without  the  con- 
sent of  tho  Advocate-General.  11  C.  W.  N. 
551    ruf,.  to.     RAM  D  \S  v.  BADllI    NARAIN. 

AWN   1906  p.  260-3  A-  L  J.  773  = 

29   A-  27- 

1169.  S.  92,  93—S.  539— Suit  brought  by 
the  Advocate-General  at  the  instance  >of  re- 
lators dismissed — Relators  cannot  appeal  in 
their  own    right. 

Held,  that  if  a  suit  filed  under  S.  339 
C.  P.  C.  by  the  Advocate-General  at  tho 
instance  of  relators  is  dismissed,  and  the 
Advocate-General  does  not  think  fit  to  ap- 
peal, it  is  not  competent  to  the  relators 
to  file  an  appeal  on  their  own  account 
against  the  dismissal.  JAN  MAHOMED 
ABDUL  V.  SYED  NURUDIN.  9  B-  L-  R. 
996  =  32  B  155- 

1170.  S.  92,  93—S.  39— Public  charity— 
Religious  trusts — Jurisdiction — Stranger,  evio- 
tion  of— Interest  in  trust,  jtirisdiction  of  re- 
venue  authorities  under— Rr -sumption  proceed' 
ings,   scope    of — Kanungo — Inam. 

S.   539   C.  P.  C.    would    apply    even  if  the 
existeuoe    of    the  trust   for   public    charitable 
or    religious   purposes    alleged    by  the    plain- 
tiff  is    denied    by  the  Defendant.     In    such  a 
case    the    question    must    be    decided    by    the 
Court     upon'evidence,  which  must  be    strong 
and    clear   that  the    lands  have  been    inalien- 
ably   and    in     perpetuity    dedicated     by    tho 
founder    for  a  public    charitable    or    religious 
purpose.     (25   A    G31  expl     2  C   341    followed). 
If   the     jurisdiction    of    a    Court     to    hear   a 
suit'  instituted    in    it    is   disputed    the    Court 
must   adjudicate    upon    the     question;  'mere 
denial   ot    jurisdiction   does  not   oust    it.     In 
0.   suit  under   S.  539,   C.  P.  C,    a    decree  for 
(jectment   cannot   be   made  in    fav^r    of  the 
plaintiff    against   a  stranger  to  the  trust  who 
sets   up   a     title    hostile    thereto.     (20    A    46, 
24  B    170  followed   24    B  C  418   dissented).    A 
suit   only    to    eject  a  trespasser  or  to    recover 
possession   of  trust   porperty  from    the  handa 
of    a   person     who    has     acquired    it   on    the 
basis    of   an  improper    alienation  by  a  trustee 
does  not   fall    within  ^the    scope  of   this   sec- 
tion. 

Per  Mookerjee,  J. — The  language,  scope 
and  object  of  Sir  Samuel  Romilly's  Act  are 
materially  different  from  those  of  S.  539  and 
decisions  upon  the  former  Act  cannot  be 
safely  relied  upon  in  interpreting  the  latter. 
(24  C  418,  21  A  200,  21  B  48,  14  M  186  followed 
17  M  462  dissented).  Persons  claiming  a 
title  parely  adverse  to  a  trust  are  not  pro- 
per  parties   to   a   suit   for    the   execution  of 
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tho  trust.  As  tbo  possession  of  an  interest 
in  the  trust  is  an  ossontial  condition  pre- 
cedent to  to  tho  maintcaance  of  a  suit  under 
S.  539  C.  P.  C,  the  plaint  ought  to  contain 
a  specific  statement  of  tho  grounds  upon 
which  such  interest  is  claimed.  A  plaintiff 
merely  as  tho  heir  of  the  trustee  against 
whom  misconduct  is  alleged,  has  not  such 
an  interest  in  the  trust  as  would  entitle 
him  to  maintain  an  action  under  S.  539. 
C.  P.  C.  The  interest  referred  to  in  tho  sec- 
tion must  be  an  existing  one  and  not  a  mere 
contingency  iiko  tho  possibility  of  a  succes- 
sion. (20  C.  810  followed).  If  the  trust  to  bo 
administered  is  one  for  the  feeding  of  way- 
farers and  the  poor,  it  does  not  necessarily 
follow  that  every  member  of  the  public  has 
an  interest  in  the  trust.  Reg  II  of  1819 
conferad  upon  Revenue  authorities  juris- 
diction to  determise  whether  lands  ought 
to  bo  exempted  from  assessment  of  Revenue 
on  the  ground  that  they  constitute  a  valid 
rent-free  grant;  the  question  whether  they 
had  been  absolutely  dedicated  for  a  public 
charitable  purpose,  is  wholly  foreign  to  such 
an  enquiry.  BUDH  SINGH  DUDHURIA 
V.   NIRADBIRAN    RAY.     2   C-  L-  J.  481. 

1171-  S.  92,  93— S.  539~Trustee-- Breach 
of  trust — Purchaser — Limitation  Act  (XV  of 
1377),  Arts.  134,  144 — Shebait's  powers — Decree 
under   S.    539. 

Goie  of  the  plaintiffs  was  the  shebait 
of  a  public  religious  and-  charitable  trust 
in  a  suit  under   S.   539. 

Held  that  it  was   competent  to  the  Court 
to    grant  to     the    plaintiffs     for    the    beuetit 
of  the    cestui  que    trust,  a  decree    for    the  can- 
cellation   of    anauthorised     and    invalid    lea- 
ses   of    the    trust    property    executed    by    the 
shebait  and  his  predecessor    aud  for    recovery 
of  possession    by    tbo    existing  shebait  ex-ojfficio 
concerned    in    the    performance    of   the    vvor- 
Bhip    of  a    public    idol    and    entitled  to  main- 
tenance  from    the    temple     funds,     have    an 
interest  in    the  trust    vvfithin    the    meaning  of 
S.   539   and    are   competent  to    maintain   an 
action   under    that     section.     Where   X  and 
Y  instituted    under    S.    539,    with     the    con- 
Bont   of  the    Advocate-General,  a  suit    for  set- 
ting  aside    certain     imprupcr     alienation    of 
debutter   property    and    for    other    relief  mak- 
ing   A,   the    then    shebait,  a  party    defendant, 
and  subsequently,    A  was  transferred  to  the 
category   of  plaintiff     under    S.    32  C.   P.    C. 
the   suit   was    maintainable   at    the   instance 
of     A    without   any     fresh     sanction    of    the 
Advocate  General.     It  was    not  necessary  for 
A  to    verify    tho   plaint.     When  a  porson  has 
taken     trust   property  from   a   trustee    with 
full    knowledge     that   it   is    property   which 
the  alienor    was  not   competent  to    deal  with, 
neither    the   trustee    nor    his  successor  is    es- 
topped   from    recovering    tho   trust   property 
for    the     benenfit    of     tho     cestui   que     trust. 
Where,    however,    there    was  an    alleged  trust 
which    the  trustees   themselves   were  compe- 
tent  to     terminate    and     the    trustees,   after 
having    alienated     the    property     sought     to 
recover  it  for   thoir  owu  benefit,   they  would 
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bo  barred  by  tho  doctrine  of  stoppel.  A 
sJiebait  has  no  moro  power  to  deal  with 
debutter  property  than  has  tho  manager  of 
an  infant's  estate  and  prima  facie  any  per- 
manent alienation  made  by  him  is  bad  in 
law  and  a  broach  of  trust;  but  whoro  ne- 
cessity is  established,  a  shebait  can  make 
such  disposition  or  alienation  as  a  prudent 
manager  may  for  tho  beno^t  of  the  estate. 
—  RAM  CHURN  TP:WARY  v.  PROTAP 
CHANDRA    DUTT   JHA.     2   C-    L-    J-   448- 

1172-  S-  92,  93— S.  539— Public  charitable 
and  religious  trust — Removal  of  trustee — Ma- 
nager's   possession — Jurisdiction —  Pleadings. 

S.    539,    C.    P.   C,  does    not    require    that 
tho    existence    of    the     public    charitable    or 
religious  trust  alleged  by  the  plaintiffs  should 
be    admitted    by    tho    defendant.     In    a    suit 
under    that      section     the    Court   has  juris- 
diction   to    make    a    decree    for   the  removal 
of  the    trustee.     The  «ases   upon   Sir  Samuel 
Romilly's     Act   aro    not     always    applicable 
in   cases   of     construction   of     that     section. 
Persons   who     aro     ofificiatiog     priests   of    a 
temple,    carry   on    the     worship    in     the  ab- 
sence  of  the    high    priest    and    receive  main- 
tenance  from    tho    income  of    the    shrine,  as 
also    persons    who    act   as  pandas   or  guides 
and    priests    of    the  pilgrims,    have    an   inter- 
est   in    the    trust     within     the     meaning    of 
S.  539,   C.   P.  C,  and    are  competent  to  main- 
tain  an    action    under    that  section.     S.  539, 
C.    P     C,    is     applicable   when    it     is   sought 
to  remove   the    trustee  from  a  religious  office, 
if    as    the    holder    of    such   office,    he   is   cal- 
led    upon     to    exercise      business     functions 
either    as    trustee   or    as   manager  of    temple 
funds    and    properties    and    thus   necessarily 
possesses    civil    rights  and    consequent    liabi- 
lities.    In    the    case    of    public     temples,    the 
ideal    owner    of   the    properties    dedicated    is 
tho    thalmr,     and    tho     shebait    or    tbo     high 
priest   is    merely   the     natural     custodian  of 
the    properties,     having    no    beneticial   ict^er- 
est   therein,    and    thus   occupying   iho    fidu- 
ciary   position   of    a    mere    manager,    subject 
strictly   to     the    liabilities  of   a   trustee.     Al- 
though   no  proof    can     be    admitted   of    any 
matter     during    the    trial    of    a    suit     which 
is    not   noticed    in   the   pleadings,   yet  whore 
a    trustee   is   sought   to    be     removed    under 
S.    539,    C.   P.   C,    by    reason    of    his    fraudu- 
lent    conduct   and    improper    behaviour,    in 
illustration    of    which   certain    specific    facts 
are    alleged    in  the    plaint,    tho    plantiffs    are 
not  precluded    from     producing   evidence    of 
other    instances   of    misconduct    aud   misbe- 
haviour.    Under   S.   539,  C.  P.    C,  the  Court 
will    not   dismiss  a   trustee   although  he  may 
have    transgressed     the     strict      line     of     bis 
duty,   provided     there     has    been    no     wilful 
default     but     merely     a     misunderstanding; 
the    Court     will,    however,     remove     him    if 
he    has    misconducted     himself     by    dealing 
with    the   trust  property     for    his    own    per- 
sonal   benefit  or   set    up  an    adverse    title    to 
it.     SHAIL\JAN\ND.V    DUT  JHA  V.    UMK- 
SHANANDA    DUT    JHA.     2   C-  L-   J.   460. 
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1173-  8.  92,93^5.  539— Suit  against  dis- 
mi..u<ied  Maliant  by  his  successor  for  trust  pro- 
perty. 

A  as  the  viahant  or  trustee  sued  B,  tho 
lato  maJiant,  and  0,  a  transferee  of  B  for  tho 
recovery  of  corfcain  property  which  was 
vested  in  A. 

Hdd,  that  a  suit  of  this  nature  does  not 
fall  within  tho  scope  of  soc.  539,  Civil  Pro- 
cedure Code,  and  was  maintainable  against 
B  and  C  as  well.  The  fact  that  the  suit  in- 
volved tho  doterraiuatiou  of  the  questions 
whether  B  had  been  removed  from  the 
MaJiantsliip,  whether  such  removal  was 
validly  ellected,  whether  the  plaintiff  was 
appointed  mahant  in  succession  to  B  and 
whether  such  appointment  was  valid  was 
immaterial.— DAMODAR  DAS  v.  NARSING 
DAS,  3  0  C  ,  299 

1174-  S.  22, '-^3  ~S.  539 -Public  charitable 
trust — Breach — Suit — Jurisdiction  of  Court. 

For  a  suit  under  Sf  539  of  the  Civ.  Pro, 
Code,  one  of  two  conditions  must  exist.  Either 
there  must  be  au  alleged  breach  of  any  ex- 
press or  constructive  trust  and  created  for 
public,  charitable  or  religious  purposes,  or 
there  must  be  some  direction  of  the  Court 
deem  d  necessary  for  the  administration  of 
any  such  trust.  If  in  any  suit  one  of  these 
two  conditions  exist,  it  must  be  field  in 
the  Court  (mentioned  in  the  section)  either 
by  the  Advocate-General  or  by  two  or 
more  persons  interested  in  the  trust,  with 
the  sanction  of  the  Advocate-General  pre- 
viously obtained. 

It  is  not  uecassary  to'^'such  a  suit  that  a 
relief  should  ba  claimed  of  the  description  of 
the  clauses  [a),  (6),  (c),  (d)  and  [e]  in  that  sec- 
tion. These  reliefs  are  not  exhaustive  and 
any  other  relief  may  be  claimed  iu  such  a 
suit.  AML^ITEl\M  H\RINARAYAN  V.  RAM- 
JI    VALLABH.     lOB   LR.  87- 

1175-  S-  92'  93  ^S.  539— Directory  arid 
not  mandatory  —  Pre-existing  right  of  suit  not 
taken  away  by  s.  539  —Jurisdiction,  no  waiver — 
Construction  of  statutes. 

Held,  that  statutes  imposing  restrictions 
upon  the  subject's  right  of  suit  must  be  con- 
strued strictly.  A  pre-existing  right  of  suit 
cannot  be  held  to  be  taken  away  by  S.  589. 
Tne  words  of  that  section  are  m3rely  per- 
missive   or  directory,  and  not    mandatory 

k  member  of  the  Hindu  Go)nmanity,  in- 
terested in  a  public  "  tlhina  '  or  place  of 
worship,  can  under  the  Hindu  Law  sue  in 
respect  of  such  "  tikana."  And  no  certifi- 
cate of  the  Advocate  General  is  necessary 
under   S.  539,  G.  P.  0, 

Objections  as  to  j  irisdiction  (e.g.  want 
of  tho  certificate  of  the  Advocate  Gsnoral 
under  S.  539,  C.  P.  G.,  for  the  institution  of 
the  suit)  may  be  raised  in  second  appeil, 
though  waived  in  the  lower  Courts.  There 
cannot  be  a  waiver  of  jurisdiction.  IvIUS 
SAMMAT  RaDHIBAI,  wife  of  KISHfiN- 
DAa  V,  Mb.  KQ.^DAMAL  Sd.  DIWAN 
ASUMAL.     IS   L.R.  155- 

1176-    S.  92,  93-^32  B  155  see  No  1169. 
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1177-  8-  92. 03^S.  539—nespoyident  get- 
ting a  decree  against  a  correspondent. 

A  respondent  cannot  got  a  decree  against 
a  co-respondent,  when  he  has  submitted  to 
tho  decree  of  tho  Court  of  first  instance  and 
has  not  filed  an  appeal  separately.  LOHRB 
V.  SITA.-  4  A- 1^  J.  772= A.  W.  N".  1908 
4  =  27  A  23  F- 

1178  8.  92,  93=S.  5.':?9  -  aw^  Religious 
Endaiuents  Act  (XX  of  186%  S.  14— Power 
to  appoint  a  neio  trustee. 

Held,  that  by  S.  14  of  the  Religious 
Endowment  Act  a  Court  is  only  empowered 
to  direct  the  specific  performance  of  any 
act  by  the  trustee,  manager  or  superinten- 
dent or  to  award  damages  or  costs  against  such 
trustee,  manager  or  superintendent  and  to 
direct  their  removal.  It  confers  no  power 
on  the  Court  to  appoint  a  new  trustee, 
manager  or  superintendent,  for  which  S.  539 
of  the  Code  of  Civil  Procedure  must  be 
resorted  to  SADA  SHANKAR  v.  HARI 
SHANKAR.— 5  A.  L-  J.  191- 

1179-  S.  92,  93 =S.  55.9  and  Religious  En- 
dowment  Act  Ss.  14  and  18 — Remoual  of 
manager  of  a  religious  institution — Power  of 
Temple  Committee — Sanction. 

A  duly  constituted  manager  of  a  religi- 
ous institution,  cannot  be  removed  from 
his  office  except  by  a  civil  suit,  with  the 
previous  sanction  required  under  either  Ss. 
14  and  18  of  the  Act  or  S.  539,  Civ.  Pro. 
Code. 

A  self- constituted  Committee  cannot  in 
the  event  of  a  dispute  with  the  mauager  take 
the  matter  into  their  own  hands,  and,  if 
they  do  so,  they  run  the  risk  of  a  successful 
suit  by  t  he  ex-manager  for  re-instatement. 
BANSI    DHARu.    CHHANGA  RAM,  7  P.  IJ,. 

1908. 

1180  8-92,  93  =S.  539  A—Suit  for  dec- 
laration that  t'le  d  fendants  were  no':  dh  i  a  n- 
akartas  of  certain  temples  and  far  the  appoint- 
ment of  trustees — Maintainability —  26  M, 
450— See  Specific  Relief  Act  I  of  1877.  S. 
42  Col:  423. 

1181  S.  93,  93— S.  539  {e) -Trust— Suit 
for  administration   of  trust. 

In  a  suit  under  s  539  of  the  Code  of 
Civil  Procedure,  the  Court  has  power  to 
determine  of  what  the  trust  properties 
consist,  or  to  find  that  particular  alieaatioas 
thereof  cannot  be  maintained,  provided  all 
proper  parties  are  represented  before  it. 
It  can  also  direct  a  trustee  who  is  being 
relieved  from  the  trusteeship  to  mxke  over 
the  trust  property  to  the  naw  trustee  or 
trustees,  S AJB :^T D iJ  R  RAJA  0 H J VV D H 'J RI 
V.  GOUR  MOHGNT  DAS  BAlSH>rAV  (I.  D. 
R.,    21   Cal.   418)   followed. 

Per  Burklt  J. — The  plaintiff  in  a  suit 
under  s.  539  of  the  Civil  Procedure  Code 
cannot,  iu  tbat  suit,  obtain  a  decree  for 
recovery  of  the  trust  property  which  is 
held  adversely  to  the  trust  by  other  par- 
ties, but  be  can  obtain  a  decree  appoint- 
ing a  new  trustee  and  directing  sucii  trus- 
tee to  bring  the  trust  property  into  posses- 
sion.    If    the    trustee     is   resisted   in  his  at- 
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tempts  to  get  possession,  ho  should  ins*'^- 
tute  a  suit  before  the  proper  Court  for  re- 
covery of  po3session  paying  the  proper  Court 
fee.— GHAZAFPAR  HUSAIN  v.  YAWAR 
HUSAIN  KHAN,  A-  W-  N,  1905,  p.  208  = 
28  A-  112- 

1182  S.  92,  ^5,  0.1R.8  {1)~-S.  539,  30— 
Parlies — Excciiision  of  a  section  of  comviun- 
ity  from  entering  temple — Suit  by  members 
of  community    to    establtsJi     their  rights   to  it. 

The  Chinese  community  of  Calcutta 
are  divided  into  two  classes  viz.  iha  puntis 
and  the  IHakahis.  The  puntis  were  prevent- 
ed by  the  halcalus  from  entering  the  Chi- 
nese temple  and  cemetery.  Five  of  them, 
with  the  permission  of  the  Advocate-Gene- 
ral, brought  this  suit  for  a  declaration 
that  the  temple  and  cemetery  were  reli- 
gious and  charitable  trusts  for  the  benefit 
of  the  entire  community  and  the  puntis 
were  entitled  to  enter  them  for  religious 
purposes.  It  was  contended  by  the  defen- 
dant that  the  suit  was  not  maintainable 
inasmuch  as  it  fell  under  s.  30  and  not 
under   s.   539   of    the   Civil  Procedure  Code. 

Held,  that  the  contention  was  not  va- 
lid because  the  private  right  of  the  plain- 
tiflfs  to  worship  at  the  temple  having  been 
infringed,  an  action  would  lie  under  s. 
539  of  the  Civil  Procedure  Code.  The  mere 
fact  there  were  other  persons  besides  them- 
selves who  would  be  affected,  did  not  take 
away  the  right  of  the  plaintiffs  to  sue  un- 
der s.  539— MAC  MOCHI  v.  LEECHIN,  9 
C-  W.  N.  694. 

1183  S-  92,  93.  0.  I.  R.  8  (1)—S.  539, 
30. — Public  Charity — Cause  of  action — Suit 
by  three  p)ersons  on  behalf  of  members  of  a 
sect,   validity  of. 

The  plaintiffs,  for  themselves  and  mem- 
bers of  the  Satchasi  community  of  Chatra 
instituted  a  suit  to  obtain  a  declaration 
of  their  right  to  take  part  in  the  manage- 
ment of  the  worship  of  the  goddess  Sita- 
la  celebrated  at  their  village,  and  to  have 
joint  possesbiou  with  the  defendants  of  two 
plots  of  land,  on  which  the  worship  of 
the  goddess  was  carried  out.  Objocticn 
was  taken  that  the  suit  was  not  maintain- 
able under  s.  30  of  the  Code,  and  that  the 
suit  should  have  been  brought  under  s. 
539   of    the  Code. 

Held  that  the  requirements  of  s.  30  of 
the   Code    were   fully     complied    with. 

Per  Woodroffe  J.  — In  a  case  of  this  na- 
ture, it  is  open  for  two  persons  to  sue  with 
permission  under  s.  539,  or  one  or  more 
persons  to  sue  on  behalf  of  tbe  rest  with 
permission  uiider  s.  30,  or  for  all  interest- 
ed to  join  in  suing.  liai  Badree  Das  v. 
Chuni  Lall  ('lO  C.  W.  N.  581),  followed. 
Suhbya  v.  Krishna  {1.  L.  R.  14  INfad.  186); 
Sajcdur  Raja  v.  Baidyanath  Deb  (I.  L.  R. 
20  Cal.  397);  Adam'<o>i  v,  Arumugum  (1.  h. 
R.,  9  Mad.  46>3),  referred  to.  A  suit  may 
bo  in.stitutcd  under  s.  30  of  the  Code  on 
behalf  of  a  defined  class  of  the  general  pub- 
lic, whether  all  the  uicmbers  of  such 
class   are   or  are     uot    capable   of   being   sc 
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accurately  ascertained  that  notices  could 
be,  if  required,  served  upon  each  and  all 
of  them.— MONMOTHO  NATH  DAS  V. 
HARI^H   CHANDER    DAS,     83    C-    905- 

1184-  8.  92,  03,  O.  VII  R.  10-S.  o39,  57 
Trust — Jurisdiction — Plaint,  return  of,  for 
presentation  to  anotlicr  Court— Trustees,  Suit 
for  removal  of. 

Held,  that  a  suit  for  the  removal  of  trus- 
tees on  the  ground  of  breach  of  trust  ia 
respect  of  a  trust  for  public  charitable  pur- 
poses was  under  S.  539  C.  P.  C.  properly  laid 
before  the  District  Judge  and  that  if  the  deed 
did  not  create  the  alleged  trust,  that  circum- 
stance was  not  a  ground  for  returning  the 
plaint  to  be  presented  to  another  Court. — 
( Rangasami  Naickan  v.  Varadappa  Naickan, 
17  Mad.,  462,  dissented  from.)  SYED  HASAN 
JAFAR  V.  SHAH  ARA  BEGAM.  5  0-  C- 
110. 

1185.  S.  92,  93.  0.  1.  R.  8  (2),  10  (2),  O. 
XXI1IR.3,  S.  107  O.  XXII  R.  11 -Ss.  539, 
32,  375,  582 — Receiver — Power  of  Civil  Court 
to  appoint  parties — Power  of  appellate  Court 
to  add  parties — Suit  to  remove  Mahant  8  C. 
W.  N.  404.  See  Religious  Endowment  Act 
XX  of  1863,  S.  5,  14,  Col.  70 

1186-  8.  92,  93,  S.  113  0.  XLVIR.  1,  S. 
147— S.  539,  617,  647— Reference  to  High  Court. 
Sections  617  and  047  of  the  Civil  Proce- 
dure Code  apply  when  doubts  arise  in  the 
hearing  of  a  suit  or  appeal  or  execution  or 
other  proceeding.  Section  617  was  not  in- 
tended to  provide  for  suppositious  cases 
which  do  not  actually  arise  in  a  proper  pro- 
ceeding before  the  Court,  The  High  Court 
returned  the  reference  uuansweied.  MA- 
HAMAD  HAJI  ZAKARIA  v.  AHMADBHAI. 
3  B.  L.  R.  868,  869  =  25  B  327. 

1187.  8.  92,  93,  48 -S.  539,  230—2  M.  L. 
T.  94.     See  S.  48  No.  922  supra. 

1188-  8.  95-  S.  491— Arrest  before  jurjg- 
ment — Damages  for  lorongful  arrest — Damages 
for  arrest  can  not  be  tried  by  counter  claim — 
Practice.  MAGOOMAL  JETHA  NAND  v. 
HAMID    BIN  ALI  BIN  KAMIL.     10    B-  L. 

R.  1002. 

See  High  Court  Rules  (Bonibay)  Ride  122, 

1189  S.  95— S.  491,  497— Award  of  com- 
peyisation  for  erroneous  attachmerU  before  jtcdg- 
ment — Ju  risdiction. 

Ch.  XXXIV  of  the  Code,  relating  to 
arrest  and  attachment  before  judgment  is 
extended  to  the  provincial  Courts  of  Small 
Cause  except  as  regards  immoveable  pro- 
perty by  Schednle  II  of  the  Code.  This 
exoeption  prohibits  tbe  Small  Cause  Court 
not  ouly  from  ordering  attachment  of  im- 
moveable property,  but  also  from  determin- 
ing the  question  of  compensation,  in  case 
an  attachment  is  ordered  by  mistake.  That 
Court  has,  therefore,  no  power  to  allow 
compensation  under  section  491  of  the  Code, 
and  its  order  so  far  is  idtra  vires.  Such  a 
case  is  not  one  of  compensation  for  impro- 
per attachment  provided  for  by  section  491, 
but  one  for  an  attachment  which  the  Court 
had  no    power     to    order.      BARU    MAL   v. 
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MUNIR    KTIAN,  77  p.  R.  07  =  50  P-  W-  R- 
1907-30  P   L.  R    1908 

1190  S-95.  S.  ioi,  o.  X.  L  IIIR.  I—S. 

491,   568 — Attachment    before  jiulgment — Com- 
'pcnsation — Appeal. 

No  appeal  lies  from  an  order  under  s.  491 
of  the  Civil  Procedure  Code  granting  com- 
componsation  for  improper  attachment  of  the 
defendant's  property  before  judgment.  Nam 
Singa  Bha^ishi  v.  Govinda  Bliakslii  (I.  L.  R., 
24Mad.G2)   followed.     LOK  NATH  u.  AMIR 

SiNCUi,  A   W  N-  1905,  P    197=   2  A  L. 
J.  602    28  A   81. 

1191  S-  95,  6^  lO'i^  0.  X  L.  Ill  R.  I—S. 

491,    588 — Compensation   for — Attachment    he- 
fore  judgment — Appeal. 

There  is  no  appeal  from  an  order  award- 
ing compensation  under  section  491  of  the 
Code  of  Civil  Procedure.  NARASINGA 
13HAKHSI  V.  GOVINDA    BHAKSHI,  J.    L- 

1192  S.  95,   115— S.    491,  622— Compensa- 
tion for  attachment  before  judgment. 

The  order  awarding  compensation  under 
section  491  should  be  embodied  in  the  de- 
cree itself  and  the  determination  of  the 
question  cannot  be  postponed  to  a  date  sub- 
sequent to  the  passing  of  the  decree.  KOPI- 
LO  PATRO  V.  KASINAHDA  PATRO,  17  M- 
L.  J.  810 

1193  S.  95,  0.  XXXIX  B.  4 -Section  497, 
496. 

Damages  under  section  487  of  the  Civil 
Procedure  Code  must  be  awarded  by  an 
order  of  the  Court  in  the  suit  and  can 
only  be  given  if  it  appears  to  the  Court 
deciding  tne  suit  that  there  was  no  prob- 
able ground  for  instituting  the  suit. 

The  present  defendant  brought  a  suit  for 
a  perpetual  injunction  against  the  present 
plaintiff  restraining  him  from  cutting  certain 
trees.  He  obtained  a  temporary  injunction 
pending  the  decision  of  his  suit.  The  suit 
was  dismissed  on  the  ground  that  his  con- 
duct was  fraudulent,  and  it  was  also  de- 
cided that  the  present  plaintiff's  title  to 
trees  was  defective  by  reason  of  the  docu 
ment  in  his  favour  as  to  the  trees  not  being 
registered. 

The  plaintiff,  defendant  in  the  previous 
suit,  sued  for  damages  for  an  improper  and 
illegal   injunction. 

Held,  that  as  the  plaintiff  must  rely 
upon  his  title  to  recover  damages  and  the 
title  was  defective,  the  suit  must  be  dismiss- 
ed. SBNI  CHETTlARv.  SANTHANATHAN 
CHETTIAR,  IS  M.  L-  J.  p.   70. 

S.   96  =  S.540. 

(a)  Appeal  lies. 
119-1     S-    23  =  S.  540— 0)-der  dismissing  ap- 
plication for   execution   without  fixing  a   date 
is  appealable— 130  P.  L.  B.  1902— See  S.  2  Col. 
896. 

1195  S-  98  =  S.  540— Limitation  Act  (XV 
of  1877),  Section  5 — Appeal  filed  without  copy 
of  decree — S^ifiicient  cause — Limitation  Act 
(XV  of  1877),  Schedule  11,  Article  151~Jiidg- 
tnent  dismissing  application  for  dissolution  of 
marriage — Clcii  Froccdurc   Code  {Act  XIV  of 
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1882),   section   2 — Decree — Divorce   Act   (IV  of 
1869),  Sections  45  and    65. 

Under  the  Punjab  Courts  Act,  section  IG. 
it  is  not  necessary  for  Judges  of  the  Chief 
Court  to  pronounce  judgment  in  open  Court 
on  dates  fixed  beforehand  and  duly  an- 
nounced to  parties  or  counsel. 

When  judgment  passed  by  a  Singlo 
Bench,  dismissing  a  petition  for  dissolutiou 
of  marriage  was  delivered  on  the  12th  May 
1902,  and  appeal  against  the  judgment  was 
filed  on  the  7th  Juno  1902,  when  it  wag 
barred  under  article  151  of  the  Limitation 
Act,  and  the  appellant  urged  that  the  delay 
be  excused  on  the  ground  that  neither  the 
appellant  nor  his  counsel  was  given  any  no- 
tice of  the  date  when  judgment  was  to  be 
pronounced.— 

Held,  that  the  appellant  had  not  made 
out  sufficient  cause  for  the  delay  to  be 
waived. 

When  the  appellant  seeks  benefit  of  sec- 
tion 5  of  the  Limitation  Act,  causes  which  led 
to  the  delay  in  filing  the  appeal  after  the 
expiry  of  the  limitation  period  should  be 
stated  when  the  appeal  is  filed. 

Under  section  544  of  the  Civil  Procedure 
Code  a  copy  of  decree  is  a  necessary  accom- 
paniment to  a  valid  appeal. 

It  is  not  in  the  power  of  the  Appellate 
Court  to  dispense  with  the  Copy  of  the 
decree. 

An  order  rejecting  a  petition  for  disso- 
lution of  marriage  is  a  decree  and  appealable 
as  such.  C.  V.  G.  &  B.  22  P-  R-  1903-91 
p.  L  R  1903. 

1196  S-  99 =S.  540— Probate— Waste  by 
executor— Surety-An  order  to  revoke  probate  if 
security  is  not  furnished  is  appealable — 69  P. 
L.  B.  1902  =  52  P.  B.  1902.— See  Probate— Act 
V  of  1881— S.  86  Col:  529. 

1104  S.  98  =  <S.  540— Divorce  Act  {IV  of 
1869),  Section  55 — Punjab  Courts  Act  {XVIII 
of  1884)  Section  g — Appeal — Decrees  and  or- 
ders under  Divorce  Act. 

Under  section  65  of  the  Indian  Divorce 
read  with  section  9  of  the  Punjab  Courts 
Act,  an  appeal  lies  against  a  decree  or  order 
passed  by  a  Single  Bench  of  the  Chiof  Court 
trying  a  case  under  the  Indian  Divorce  Act. 
C.  V.  c     18  p.  R.  1903- 

1197-  S-  9G — S.  5i0 — Agreement  to  refer  to 
arbitration — Order  of  reference  is  a  decree  and 
appealable.  126  P.  B.  1907— See  S.  2  Col. 
910. 

1106'  S.  96— S.  540 — Land  acquisition — 
Aioard — Execution  proceedings — Appeal-Besti- 
tution — Contempt  of  Court — 183  P.  L.  B.  1903 
— 53  P.  B.  1906 — See  Land  Acquisition  Act 
I  of    1894— S.  30   Col.  859,   860. 

1198-  S.  96—0,  XXIL  B.  3  {2)  5—8.  5i0 
366,  367— Legal  representative  of  sole  plaint' 
iff.  Objection  as  to  impleading  of— Order  strik- 
ing  out  the  name  of  representative — AbatC' 
ment  of  suit — Appeal — Bevision — Obtaining  of 
succession   certificate   by    heir. 

During  the  pendency  of  a  suit  for 
recovery  of  money  against  d  fendants  Nos. 
1  and   2,   the   plaintiff  died.     On  appl  ca,tiou 
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of  his  widow  hor  naino  was  placed  upon 
record  as  plaintiPf.  She  also  obtained  a 
succession  certificate  in  respect  of  the  debt 
subject  of  the  suit  and  filed  it  in  Court. 
Towards  the  conclusion  of  the  trial,  defend- 
ant No.  1  objected  that  the  deceased  plaint- 
iff had  left  an  undiviJed  brother,  and  that 
his  widow  was  not  his  legal  representative. 
The  Court  passed  an  order,  adding  the  name 
of  the  brother  as  co-plaintiff.  Ho  also  held 
by  an  order  that  the  widow  was  the  legal 
representative  of  the  deceased.  On  appeal 
against  these  orders,  the  District  Judge  set 
aside  the  order,  joining  the  brother  as  co- 
plaintiff,  and  ordered  an  enquiry  as  to  whe- 
ther the  widow  was  or  was  not  the  legal 
representative  of  the  deceased.  The  Court 
held  that  she  wa3  not  and  struck  ofi 
her  name  from  the  record,  and  dismissed 
the  suit  as  having  abated  in  consequence 
of  no  representative  of  the  deceased  being 
placed  on  the  record.  The  District  Judge 
upheld  the  decree  dismis-ing  the  suit,  and 
the  order  removing  the  widow's  name 
from  the  recovd.  A  second  appeal  and  a 
revision  were  filed  against  the  decisions  of 
the  District  Judge.  It  was  contended  on 
behalf  of  the  respondent  that  the  appeal 
and   the   revisions   did    not  lie. 

Heldy  {!)  that  a  decree  dismissing  a. suit 
as  having  abated  was  subject  to  an  appeal 
and  a  second  appeal.  {18  Mad.,  496  follow- 
ed); 

(2)  that  revision  lies  against  an  order 
dismissing  an  appeal  from  an  order  direct- 
ing tiie  name  of  the  legal  representative 
already  on  record  to  be  struck  out; 

(3)  that  the  objection  made  by  defend- 
ant No.  1  to  the  impleading  of  the  widow  as 
representative  of  the  deceased  plaintiff  was 
too  late,  and  the  Original  Court's  order 
adding  the  name  of  the  brother  as  co-plain- 
tiff to  prevent  future  disputes  was  perfectly 
right,  and  it  ought  not  to  have  been  reversed 
by  the  District  Judge  ;  and 

(4)  that  the  widow,  as  holder  of  the 
succession  certificate,  was  the  only  porson 
who  could  represent  the  deceased  and  re- 
cover the  debt.  MEBNATCHEE  ACHI  v. 
ANANTHANARAYANA  AIYAR.     12    M.   L- 

J.  380  =  26  M  224. 

1199  S.  98,  O.  IX.  R.  8,  9,  S.  104.  0. 
XLIll.  B.  1—902  S.  540,  102,  103  and  588 
{[)) — Ap'paal  against  decree  dismissing  suit  in 
default  of  appearance  of  plaintiff — Limita- 
tion Act  {XV  of  1877),  Section  5,  Schedule 
II,  Article  163 — Sufficient  cause — Appeal-Order 
rejecting  application  to  restore  suit  dismissed 
for    defaidt. 

Under  clause  8  of  section  588  of  the 
Civil  Procedure  Code,  an  appeal  lies  against 
an  order  dismissing  an  apiDlication  under 
section    103. 

Under  section  5  of  the  Limitation  Act 
delay  in  filing  an  appeal  can  be  excused, 
and  the  period  fixed  can  be  extended  on 
proof  of  sufficient  cause  for  the  delay.  But 
the  section  does  not  empower  a  Court  to 
extend   the  period   fixed  for   an  applicatiou 
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under  section  103  of  the  Civil  Procedure 
Code. 

Hdd,  that  an  appeal  against  an  order 
dismissing  an  application  under  section 
103,  which  was  presented  after  the  prescrib- 
ed pjriod,  must  necessarily  be  dismissed, 
since  the  Court  of  first  instance  had  no 
other    alternative. 

An  app^iil  against  a  decree  dismissing 
a  suit  in  default  may  bo  admitted  after  tho 
period  prescribed  for  appeals,  where  the 
appellant  had  no  notice  of  the  date  fixed 
for  tho  hearing  of  tho  suit  and  the  decree 
passed  thereon.  The  Appellate  Court  on  being 
satisfied  that  the  app--llant  had  no  notico 
of  the  date  fixed,  should  set  aside  the  decree 
on  tho  ground  that  the  proceedings  were 
bad  and  void,  the  Court  having  no  jurisdic- 
tion to  decide  a  suit  on  a  date,  the  fixture 
of  which  had  not  been  communicated  to 
the    plaintiff.     tlAHIB    DITTA    v    RODA    83 

p.  K.  1903. 

1200     S-  93,  Second  Schedule— 530,  520,  525 
Held,   by   the    Full     Bench  — 

(1)  That  a  Court  is  competent  upon  aa 
application  under  Section  525,  Civil  Proce- 
dure Code,  to  file  an  award,  to  inquire  into 
and  decide  objections  other  than  those  speci- 
fied  in  Sections   520   and    521  of   the     Code. 

(2)  That  a  Court  is  competent  upon  aa 
application  under  Section  523,  Civil  Proce- 
dure Code,  to  file  the  reference  to  arbitra- 
tion in  spite  of  the  defendant's  denial  of  exe- 
cution of  the  agreement  to  refer. 

(3)  That  an  appeal  lies  from  an  ac- 
ceptance of  an  application  under  Section 
525,  Civil  Procedure  Code,  on  grounds  im- 
peaching the  reference  or  the  legality  of 
the  award,  or  in  other  words,  extraneous 
to    the  award. 

(4^  That  orders  rejecting  applications 
under    sections  523  and  525  are    appealable — 

P.  R.  21  of  1898  F.  B.  overruled,  P.R.  74  of 
1894,  I.  All,  158,  21  Gal.,  213,  20  Dom  ,  596,  25 
Gal,  757,  and  763  P.  R.  134  of  1888,  49  of  1893, 
17  AIL,  21,  20  M'.id.,  89,  25  Gal,  141.  13  All, 
300,  8  All,  548,  18  Mad.,  423,  22  Mad.,  299,  24 
Gal,  469,  17  Bom.,  357,  11  Gal,  6  P.  R.,  4  of 
1882   referred  to.     JHaNGI  RAM  v.  MUS3T. 

BUDHO  BAI.  132  p.  L-  R.  1901=P.  R. 
84ofl901(FB>.  ^      ^ 

1201-  8.  93,  'S.  5 W— Mesne  profits  for 
lohich  period  recoverable  10  M.  L.  J.  290 — 5 
G.  Yi.  N.  52—23  A.  152  P.  G.   See  S.  2  Col.  907. 

1202-  S.  93- S.  540  -Cjnditional  decree 
for  foreclo-iure-Order  of  court  refusing  to  make 
decree  absolute  is  a  decree  and  is  a,ppealable. 
PENDURANG  v.  RAMCHANDER  VEN- 
KATESH.  4  N.  L.  R-  54.  See  Mortgage  Fore- 
closui  e. 

(b)  ■—  No  appeal  lies. 

1?.03-  S.  93.  S,  540— Suit  for  judicial 
separation  on  the  ground  of  adultery  and 
cruelty— Appp,al  against  findings  by  party  in 
whose  favour  the  decree  is  passed.  36  P.  R. 
1904.  See  Divorce  Act  IV  of  1869  S.  55  Col 
i)S. 

1204-  8-  96.  S.  540— Suit  of  small  cause 
nature  tried  as    a  regular  auit  by  a  Judge 
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having  small  caiise  powers — Effect — U.  B.  R. 
1907  P.  1.  Soo  P.  S.  0,  Act  IX  of  1887  S.  IG, 
33  Col.  760. 

1205-  S.  96,  S.  540 — An  order  dismissing 
a  suit  in  default  under  S.  '2  is  a  decree  and  not 
appcalalde.     121  P.  B.  07—Seo  S.  2  Col.  808. 

1206-  S.  96.  S,  540,  588— Appeal— Inter- 
2plcadcr  suit— 30  A.  22.     Seo  S.  2  Col.  906. 

(c)  Whether  a,n  appeal  lies. 

1207-  S.  96-  S.  540— Suit  fur  partition- 
Preliminary  order  not  appealed  against- Appeal 
against  final  deoee  not  barred.  56  P.L.R.  190'i 
—49  P.  B.  190'4.  Soo  S.  11.  No.  492  supra 
Col.  1048. 

(d)  Who  may  appeal. 

1208  S,  ^Q—S.  540— Decree  in  part— Exe- 
cuted— Sitbsequent  appeal  for  the  part  not 
decreed — Estoppel. 

A's  claim  being  partially  decreed,  he 
executed  the  decree  to  that  extent  and 
then  appealed  against  the  order  dismissing 
the    remainder    of    his    claim. 

Held,  that  he  was  not  by  the  mere 
fact  of  such  execution  debarred  from  prose- 
cuting the  appeal  as  to  the  remainder.  82 
P.  R.  168  not  followed  49  P.  R.  1880. 
distinguished— RAGHUMAL  v.  BANDU.     81 

p.  R  1907- 

1209  S-  96 — S.  540 — Hindu  Law — Widow 
— Mortgage  by  senior  tuidoiu — Necessity — Liti- 
gation expenses — Burden  of  proof-Suit  against 
widows  and  reversioner  and  his  son — Appeal 
by ~^  reversioner's  son — Locus  standi. 

The  position  of  a  senior  widow  does, 
as  in  the  case  of  other  co-parceners,  give 
her  a  preferatle  claim  to  the  care  and 
management  of  the  joint  property  and  a 
mortgage  bond  executed  by  the  senior  wi- 
dow for  amount  borrowed  for  necessary 
purposes  creates  a  valid  charge  as  against 
the  junior  widow  and  the  reversionary 
heirs.  16  Mad.,  11  followed.  3  Mad.  H.  0. 
B.   424   distinguished. 

Expenses  incurred  by  a'widow  in  prose- 
cuting a  suit  when  she  believed  that  she 
had  no  bona  fide  claim,  do  not  constitute 
a    necesssary  purpose. 

A  mortgagee  from  a  Hindu  widow 
must  show  that  the  mortgage  was  execut- 
ed for  necessary  purposes.  The  admission 
of  the  widow  of  the  claim  of  the  mort- 
gagee  does   not   affect  the   onus. 

Against  a  decree  obtained  by  a  mort- 
gagee from  the  senior  widow  in  a  suit 
brought  against  the  two  widows  and  the 
next  reversioner  and  his  son,  the  son  alone 
appealed.  The  next  reversioner  and  his  son 
were  impleaded  in  the  suit  as  being  in 
possession  of  the  mortgaged  property  jointly 
with  the  junior  widow  and  as  deriving 
title  under  a  deed  of  renunciation  execu- 
ted  by  the   junior   widow. 

Held,  that  the  appeal  made  by  the 
son  of  the  next  reversioner  against  the 
whole  decree  was  competent  under  section 
540  of  the  Civil  Procedure  Code.  KA.LLI- 
YANASUNDARAM  PILLAI  v.  SUBBA  MOO- 
PANAR.    14  M.   U'  J.   139. 


1210-  S-  96.  O.  IX.  B.  13,  S.  105— S.  540, 
108,  591 — Appeal  by  successfid  defendant — 
Test  wliethcr  the  defendant  is  aggrieved — Ex- 
parte   decree — Order  setting   aside. 

The  test  whether  a  defendant  in  favor 
of  whom  a  suit  is  dismissed  has  a  right 
of  appeal  is,  whether  he  is  aggrieved  by 
the  decree.  If  so,  he  may  appeal  notwith- 
standing that  the  suit  has  been  dismissed 
as   against   him. 

An  order  under  section  108  of  the 
Civil  Procedure  Code  sotting  aside  a  dec- 
roe  passed  exparte  is  not  an  order  effect- 
ing the  decision  of  the  case  upon  the 
merits.  And  the  alleged  wrongfulness  of 
such  an  order  cannot,  therefore,  be  urged 
as'^a  ground  of  objaction  in  an  appeal  from 
the  decree  in  the  suit  under  the  provisions 
of  section  591  of  the  Code.  The  reason 
why  an  order  made  under  section  108  has 
been  held  not  to  affect  the  merits  is  that 
the  order  does  not  determine  the  merits, 
but  merely  ensures  a  rehearing  on  the 
merits.  KRISHNA  CHANDRA  GOLDAR 
V.  MOHESH  CHANDRA  SAHA.  9  C-  W- 
N.  684. 

See  also  28  C.  81— S.  2  No  72  Col  906. 

(e) — Valuation  for  appeal. 

1211-  S.  96-— S.  540-Appeal — Jurisdiction- 
Value  for  purposes  of  jurisdiction— Objection, 
against  attachvient — Declaratory  suit  for  teleasQ 
of  property  from  attachment — S.  278  to  582.  G, 
P.  G.—71  P.  L.  B.  1906-55  P.  B.  1906-SeQ 
S.    11   Col.    761. 

1212-  S.  96- — 540 — Liquiry  into  lunacy — 
Appeal  against  the  order  of  the  District  Judge — 
Value  of  property — 94  P.  B.  1906 — See  Lu- 
natics  Act   XZXV    of   1858    S.    3   Col   65. 

1213-  S.  96— 5i0  Limitation  Act  {XV  of 
1887),  Schedule  II,  Article  136 — Limitation 
— Mortgage-suit  by  purchaser  of  equity  of  re- 
demption—Punjab Courts  Act  (XVIII  of  1884), 
Section  40  (1)  ip) — Jurisdiction — Further  ap' 
peal — Value  of  property — Stdt  for  redemption 
— Alienation — Necessity — Sale. 

Article  136  of  the  second  Schedule  of 
the  Limitation  Act  governs  a  suit  by  the 
purchaser  of  the  equity  of  redemption  for 
possession  of  mortgaged  property.  The  pe- 
riod begins  to  run  from  the  date  on  which 
the  plaintifi  becomes  entitled  to  posses- 
sion. 

For  purposes  of  further  appeal  in  suits 
for  redemption  of  mortgaged  land  the 
amount  declared  as  payable  by  the  mort- 
gagor would  be  deemed  to  be  the  value  of 
the  land  when  it  exceeds  the  value  of  the 
land  as  determined  by  the  Court  Fees 
Act. 

"When  in  the  case  of  a  sale  for  Rs.  1,696 
necessity  to  the  extent  of  Rs.  1,662  was  es- 
tablished— 

Held,  that  the  sale  was  not  liable  to 
be  attacked  on  the  ground  that  necessity 
for  the  whole  amount  was  not  proved. — 
BADRI   MAL   v.   GOPAL.     130  F-  R-  1906. 

1214-  S-  d6,—Second  Schedule— S.  540,  521 
— Arbitrator  receiving  evidence  from  one  party 
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in  the  absence  of  the  other — Jiulicial  miscon- 
duct— Setting   aside   award— Appeal — 

A  Court  can  sot  aside  the  award  of  tbo 
arbitrators,  on  the  ground  that  tho  latter 
had  been  guilty  of  judicial  misconduct 
in  having  taken  the  evidence  of  one  party 
in  the  absence  .of  the  other  which  was 
wholly  unavoidable,  and  in  having  omitted 
to  give  the  latter  sufficient  opportunity  to 
produce   his   own    evidence. 

(^urtjrc— Whether  an  Appellate  Court 
had  power  to  go  behind  tho  order  of  the 
first  Court  sotting  aside  such  an  award. — 
2  A.  181,  3  A.  630,  28  A.  408,  22  M.  202, 
8   C.W.N.   390,     refd.  to.     SOBHA     RAM   v. 

RAM  DAS,  .66  p.  R    1907- 

(J) — Appeal  triable ,  by  a  higher  Court  de- 
cided   by     a  lower  Court, 

1215-  S-  96- -S^O — Order  set  aside  on  re- 
vision— Colonel  G.  F.  Wilson  v.  Charagu 
mal.  16  P.  L,  B.  1907.  See  Punjab  Courts 
Act  XVIII  of  1884  S.  70— and  also  See  S. 
115   C.    P.  C. 

(g) — Execution  Court  awarding  mesne  jpro- 
fits  beyond    its  jurisdiction. 

1216-  S-  dQ—S40— Appeal -83  P.  L.  B. 
1902— See   No    1103   C.    P.    C.   supra. 

1217-  S-  96-— S.  540—1  C,  W.  N.  172  See 
S.   4.7  No   7 Si   supra. 

1217  a.  S.  ^Q—S.  540—30  M.  54  See  S. 
104   No   1353   infra. 

1218  S.  98— S.  575— Letters  Patent,  Sec- 
tions 10  and  27. 

When  an  appeal  under  section  10  of  the 
Letters  Patent«is  heard  by  a  Bench  consist- 
ing of  fewo  Judges  and  such  Judges  are  divid- 
ed in  opinion  the  appeal  must  be  decided  ac- 
cording to  the  opinion  of  the  Senior  Judge. 
Section  575  of  Code  of  Civil  Procedure  does 
not  override  section  27  of  the  Letters  Patent 
in  regard  of  appeals  under  section  10  of  the 
Letters  Patent.  LACHMAN  SINGH  a.  RAM 
LAGAN  SING.  W-  N-  li-,  1903,  P  162. 
23  A-  10- 

1219  S.  98-  S.  575— Letters  Patent.  CI.  15— 
Beference  to  a  third  Judge — Concurrence  in  the 
decree  but  not  in  the  reasons  thereof — Appeal — 
Practice. 

Where  the  Judge  to  whom  an  appeal  is 
referred  under  the  provisions  of  section  575 
of  th  Civil  Procedure  Code  agrees  with  one 
of  the  differiDg  Judges  as  to  the  result  of 
the  appeal,  but  the  agreement  does  not  pro- 
ceed on  the  identical  lines  of  reasoning,  there 
is  no  further  appeal  to  the  High  Court 
against  such  decision  under  CI.  15  of  tlie 
Letters  Patent.  JEHANGIR  M.  CUHSETJI 
V.  SECRETARY  OF  STATE  FOR  INDIA, 
6  B  L.  R.  230. 

1220  S-  98  S.  575— Letters  Patent— 
JudyDient  of  the  affirming  judge — Decree — 
Appeal — Points  of. 

The  decree  of  one  of  two  judges  of  a' 
Division  Bench,  whose  judgment  has  prevail- 
ed under  the  provisions  of  S.  575  of  the  Code 
of  Civil  Procedure,  is  appealable  under  S. 
15  of  the  Letters  Patent.  Un  appeal  under 
tho  Letters  Patent,  the  appellate  court  has 
jurisdiction  to  hear   the   appeal   aob    merely 


Sup:  Govt,  acts  ^V  of  1908)    (Contd) 

on  tho  points  on  which  the  judges  of  tho  Di- 
vision Bench  differed,  but  also  on  other 
i:)oiuLs  raised  in  the  appeal. — KCNHUNNI  v. 
SRIVQLLABHAN.     H    ML-  J.   10;    F    B- 

1221— S-  98-5.  575— Bight  to  recover 
money  received  to  plaintiff's  2cse  unaffected  by 
S.  72  of  Contract  Act -25    M.    548. 

See  Contract  Act  IX  of  1872  S.  72  Cols, 
334,  335. 

1222-S.  dS=S.  575— G  B.  L.  B.  131  to 
133, 

See   Act  of  State— Cols.  43—47. 

1223— S-  98=5.  575—B(ference  by  Bench 
to  another  Judge  or  Judges — Competency  of  the 
latter  Judge  or  Judges  to  deal  with  the  whole 
appeal. 

In  case  of  reference  of  an  appeal  by  a 
Bench  of  the  Court,  to  one  or  more  Judge  of 
that  Court,  under  S.  575  of  the  C.  P.  C,  the 
whole  appeal,  and  not  merely  the  point  or 
points,  on  which  the  reference  is  made,  can 
be  dealt  with  and  disposed  of  by  the  Judge 
or  Judges  to  whom  the  reference  was  made. 
MAU^G  PO  TE  V.  MAUNG  PO  THEN.  14 
B.  L.  R.  69  (F.  B  >. 

1223  a.  S-  98,  A  XXIIL  B.  3—S.  575; 
375 — Failure  of  consideration — Argument  be- 
fore the  Judge  or  Judges  to  whom  the  case 
is   referred — Misjoinder   of  parties — Dismissal 

of     suit — Champerty Maintenajice Kazim 

Ilusain  Khan  v.  Achat  Bam  2  0.  C.  149 — 
See    Misjoinder. 

1224  S.  98,  S.  141,  0.  XXL  B.  97,  99,  100, 
101— S.  575,  647,  328,  331,  332— Possession 
of  tenant. 

Per  Tyabji,  J.  The  word  'possession'  in 
sections  328  to  331,  Civil  Procedure  Code» 
has  the  wider  general  meaning,  and  it  in- 
cludes constructive  and  symbolical  posses- 
sion quite  as  much  as  actual  physical  possea- 
sion. 

Per  Whitworth  J.  The  word  'possession' 
in  section  331  is  limited  to  actual  physical 
possession  and  does  not  extend  to  the  pos- 
session of  a  landlord  exercised  through  his 
tenants. 

Per  Candy,  J.  There  is  a  current  of  de- 
cisions in  favor  of  the  view  that  the  words 
'claiming  to  bo  in  possession  on  his  own 
account,  or  on  account  of  some  person  other 
than  the  judgment-debtor'  may  'be  taken 
as  includiug  a  person  who  is  not  in  personal 
occupation  of  the  land,  but  who  claims  to 
be  in  possession  through  the  person  who 
is  in  actual  possession.  Possession  by  a 
gardener  or  a  servant  is  of  course  the  pos- 
session of  the  owner.  But  possession  by  a 
tenant  is  different,  where  the  alleged  tenant 
is  a  third  party  and  not  the  judgment  debtor, 
and  where  he  is  said  to  be  in  possession 
as  tho  tenant  of  a  landlord,  who  is  also 
not  a  party  to  the  suit,  then  the  obstruc- 
t.on  to  the  Court's  oflicer  would  naturally 
and  probably  be  made  by  the  tenant  who 
is  on  the  spot,  and  he  would  then  be  the 
person  who  would  be  summoned  under  s. 
328,  and  who  would  bo  the  claimant  under 
section  331  claiming  to  be  in  possession  on 
account   of  his   landlord  who   is  other  than 
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tho  judginont-clobfcor.  When  such  a  claim 
is  rogistered  as  a  suit  ilio  person  alli'-gnd  io 
bo  the  landlord  will  naturally  bo  joined 
Bs  a  party,  and  tho  dispute  will  then  bo 
thorouglily  investigated.  But  whore  tho  ten- 
ant is  tho  judguiont  debtor,  and  is  thus 
debarred  from  making  a  claim  under  sec. 
381,  and  tho  third  party  who  claim;*  to  bo 
the  landlord  of  tho  tenant  in  possession 
actually  obstructs  the  Court's  officer,  then 
the  current  of  decisions  is  iu  favor  of  the 
view  that  such  third  party  ia  entitled  to 
intervene  under  section  331. 

Having  regard  to  the  explanation  to  s. 
647  that  tho  section  was  not  applicable  to 
applications  for  tho  execution  of  decrees, 
which  are  proceedings  in  suits,  it  is  ques- 
tionable wbether  section  575  would  apply 
to  applications  made  under  section  622  re- 
lating to  cases  under  section  331  Civil  Pro- 
cedure Code. 

14  Bom.,  637,  22  Bom,  967,  14  All,  417, 
15  W.  B.,  70,  16  Gal,  50,  3  Mad.,  81,  17  Bom., 
718,  20  W.  R.,  375,  22  W.  B.,  123,  20  Bom:, 
kSO,  rrferred  to.     I^IANCHA    RAM   v.  FAKIR 

CHAND,  8  B.  L.  R.,  58---25  B-  478 

1225  S.  98— S.  575  -  T-wo  Judges  hearing 
an  aypeal  and  differing  in  their  oj^inions 
whdher  appeal  sho7ild  he  dismissed — 

The  two  Judges  before  whom  these  ap- 
peals were  heard  differed  in  their  opinions. 
One  considered  that  the  accident  was  due 
to  the  negligence  of  the  defendants  ser- 
vants; the  other  was  of  opinion  that  the 
facts  showed  that  the  defendants  were  not 
guilty  of  negligence. 

Therefore,  under  section  575  of  the  Civil 
Procedure  Code,  both  the  appeals  must  be 
dismissed,  each  party  to  pay  his  or  her  own 
costs.  MEERAMA  v.  BaBU  BHIKARAJ 
SAGAR-    MULL,  14  Bur.  L.  E-  257- 

1226  S-  99— S.  578— Execution  applied 
against  the  legal  representative  to  the  execiUing 
court — Irregidarity. 

The  entertainment  of  an  application  to 
execute  the  decree  against  the  legal  represent- 
ati\e  by  the  cxecuiii:ig  court  (as  different 
from  the  court  which  passed  the  decree) 
is  not  a  mere- irregularity.  SWAMINATHA 
AYYAR  V.  VAIDYANATHA  SASTRI   28  M- 

^Q^  at  47«. 

1227.  S.  99— S.  578— Transfer  of  Pro- 
jpcny  {Act  IV  of  1882),  Section  89— Application 
for  order  for  sale  of  mortgaged  y  rope ity — Civil 
Procedure  Code  Act  (XIV  of  1882),  Section  578 
— Irregularity. 

The  decree-holder,  on  the  expiration  of 
the  period  specified  in  the  decree'  passed 
under  section  88  of  the  Transfer  of  Pro- 
perty Act,  applied  for  sale  of  the  mort- 
gaged property.  The  application  v/as  grant- 
ed. The  Judgment-debtor  did  not  appeal 
against  the  order,  but  subsequentl}'  applied 
for  the  execution-proceedings  to  be  stopped, 
urging  that  there  had  been  no  order  abso- 
lute for  sale.  In  the  application  that  had 
been  made  by  the  decree-holder  for  order 
for  sale,  the  word  'absolute'  did  not  ap- 
pear. 
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Held,  that  the  conteution  of  the  jidg- 
ment-debtor  had  no  force.  Even  assuming 
for  the  sake  of  argument  that  there  had 
been  an  error,  it  was  of  the  mjst  techni- 
cal description  and  on.'?  manifestly  covered 
by  section  578  of  the  Civil  i'tocedure  Code. 
MANOIIERJI  HORT^IUSJl  u.  ItlAKORDAS 
HARKISONDAS.     5    B-  L  R.  339- 

1228.  S.  99— S.  578— Uncertified^  pay- 
ment to  decree-holder — Appeal — 29  C.  651 — 
See   T.  P.  A.   IV    of  1882   S.  89.   Col.   680. 

1229.  S.  99— 578— Verification— Defect^ 
Objection  on   appeal — Irregidarity. 

Though  defective  verification  may  be 
remedied  if  objection  wore  taken  in  the 
first  court,  yet  if  objection  was  not  taken 
till  the  case  came  before  the  appella  to 
court,  the  plaint  will  not  be  returned  for 
amendment,  nor  will  the  suit  be  dismissed, 
if  there  is  no  prejudice  proved  to  have 
arisen  from  such  defect,  18  A.  396  and  22 
A.  55  foil.  RAM  KOMAR  SAHA  v.  BANK 
OF   BENGAL   OP    AKYAB.     5  C-  W  -N-  94- 

1230.  8.  99 — S.  578 — Irregularity  cured 
— Recording  evidence  in  English-Not  language 
of  the   Court. 

In  a  suit  for  ejectment  the  recording 
of  evidence  in  English — which  is  not  the 
langugage  of  the  Court — is  merely  in  irregu- 
larity which  might  be  cured  by  sec.  578 
of  the  C.  P.  Code.  RATANLAL  v.  JEROHI 
BIEI.    84  C-  886. 

1 21:31  S".  99— S.  578 — Irregidarity  cured — 
Disposal   of   a   suit   on    a    Sunday. 

Held,  that  the  disposing  of  a  civil  suit 
on  a  Sunday  is  a  mere  irregularity  which 
is  covered  by  the  provisions  of  section  578  of 
the  Code  of  Civil  Procedure.  SHEO  RAM 
TIWARI     V.     THAKUR     PRASAD,     29   A-, 

662- 

1232.     S.  99—5'.    578— Irregularity     cured. 

A  plaint  on  behalf  of  Government  was 
signed  by  the  Collector  and  by  a  Pleader 
who  was  not  the  Government  Pleader,  bat 
who  generally  acted  for  Government  and 
the  verification  was  signed  by  the  Collector 
and    the    Government   Pleader. 

Held,  per  Rampini,  J.- —That  the  plaint 
was   properly    presented. 

Per  Curium — That  the  defects,  if  any, 
in  the  signing  and  verification  of  the  plaint, 
were  cured  by  S.  578.  RAKHAL  CHAND- 
RA TEWARY  V.  THE  SECRETARY  OP 
STATE  FOR  INDIA  IN  COUNCIL.  IQ  C. 
W.  H    841-8  CL- J.  81. 

13.33,  S.  99— S.  578— Irregularity  cured— 
Defen,dants  not  prejudiced. 

The  suit  was  for  recovery  of  possession  of 
property  from  several  persons  holding  pos- 
session under  several  sale-deeds  of  different 
dates  and  from  different   parsons. 

Held,  that,  though  the  suit  was  faulty 
on  account  of  misjoinder  of  parties  and 
caus3s  of  action,  the  suit  ought  not  to  have 
been  dismissed,  having  regard  to  the  pro- 
visions of  S.  578,  C.  P.  Code,  because  the 
irregularity,  if  any,  did  not  affect  the  merits 
of  the  case  or   the  jarisdictioa   of  the   Court, 
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(4   A.  1G3  rofd).     CHAKUUI  SINGH  v.  SU- 
BAJ  KUAR.     2  A-  L-  J.  91- 

1234-  8.  99-  ^-  578— Irregularity  cured 
— Hindu  Law — Joint  Hindu  family — Father'a 
j)Oicer  over  ancestral  property — Sale  of  ances- 
tral property  by  fatlier — Suit  by  sons  to  set 
aside  sale  of  their  shares  is  viaintainable — Ap- 
peal—  Death  of  minor  appellants — Guardian 
appointed  in  appeal  under  Letters  Patent. 

In  the  abseuce  of  antecedent  debts  or 
valid  necessity,  a  Hindu  father  in  a  joint 
Hindu  family  cannot  sell  the  shares  of  his 
sons  in  ancestral  property  and  the  sons  so 
far  as  it  affects  their  interests  in  the  property, 
are  competent  to  sue  to  set  aside  the  sale. 
The  fact  that  the  sale  is  not  tainted  with 
immorality  does  not  affect  the  validity  of 
the  sale.  W.  N.,  AIL,  1901,  p.  57,  followed; 
24  All.,  479;  25  AIL,  214  referred  to. 

The  appeal  was  filed  by  two  minors. 
Their  guardian  and  jne  of  them  died  during 
the  pendency  of  the  appeal.  The  appeal  was 
decreed  by  a  single  Judge  of  the  High  Court. 
On  appeal  under  section  10  of  the  Letters 
Patent  a  guardian  was  appointed  of  the 
surviving  appellant. 

Held,  that  the  irregularity  was   cured  by 
the  subsequent  appointment  of  the  guardian 
AJUDHIA  PRAS  \D  V.    BHOLAI    RAM.     3 
A.  L.  J.  81=W  N  A  1906  p.  40. 
1235     s.  99-    S.  578. 

Ground  of  second  appeal  not  affecting 
the  jurisdiction  of  the  Court  or  the  merits 
of  tue  case,  but  relating  to  order  of  lower 
appellate  Court  remanding  case  for  amend- 
ment of  plaint  which  was  not  duly  signed 
by  a  properly  authorized  person.  No  second 
appeal  lies  against  such  order  by  reason 
of  S.  578  C.  P.  C.  OBENDER  RAHMAN  v. 
R.  M.  A.  K.  M.     PALLANEOPPA     CHETTI 

14  B  L.  R.  122 

See  second  ajipeal. 
1236.     S.      99-     S.     578— Irregularity     not 
cured — Misjoinder  of  different  causes  of  action 
— Damages   to  two  persons   by  simo  tortious  act 
— Bight  to  sue  as  joint  plaintiffs. 

Damage  was  caused  to  A  and  B,  two 
members  of  a  firm  by  the  same  wrongful  act 
of  C.  A  and  B  sued  C  as  co-plaintiff  for 
damages.  But  the  plaint  was  so  framed 
that  each  plaintil!  was  suing,  individually, 
for  the  injury  to  his  personal  reputation  and 
credit. 

Held,  that,  in  such  a  case,  each  plaintiff 
had  a  different  cause  of  action,  and  that 
the  joint  suit  was  not  maintainable.  But 
the  two  plaintiffs  might,  had  they  so  chosen, 
have  instituted  an  action  for  the  joint 
damage  suffered  by  the  firm. 

Though  it  is  open  to  plaintiffs  in  Eng- 
land to  join  in  one  suit  distinct  causes  of 
action  under  certain  circumstances,  there 
is  no  such  privilege  conf.-rred  by  the  Code 
of  Civil  Procedure.  Under  the  Code,  the 
plaintiffs  can  do  so  only  in  respect  of  the 
same   cause  of   action. 

The  powers  of  the  Courts  are  derived 
in  India  entirely  from  Legislative  enact- 
ments,  and  their  jarisdictiou  does  not  com- 
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menco  till  a  suit  has  been  instituted  in 
the  manner  allowed  by  law.  Hence,  mis- 
joinder of  causes  of  action  is  not  cured  by 
the  provisions  of  S.  578,  C.  P.  C.  (il  C  524, 
2G  B  529,  84  C  G52  re^d.)  C.  P.  C.  MaN- 
GHAM  MAL  ROCniHAM  v.  MICHUMA 
REVACHAND.     1  S-  L     R.    C,    131- 

1237-  S-  99-— S.  578—5  C.  W.  N.  627- 
See    S.    47  No  798  supra. 

1238-  S-  99.  0.  XXL  R.  13— S.  57S,  237 
— Irregularity  cured — Execution  of  decree — 
Attachment.  Application  for — Omniission  to 
vorify  inventory  of  property  sought  to  be  at- 
tached. 

Where  the  application  for  execution 
was  defective  inasmuch  as  the  inventory 
of  immoveable  property  sought  to  bo  atta- 
ched and  sold  was  not  verified  but  the 
execution  court  allowed  execution  to  pro- 
ceed as  required  by  Section  237  of  the  Civil 
Procedure   Code — 

Held,  that  as  it  was  a  mere  irregularity 
it  was  not  such  a  defect  as  would  jistify 
the  High  Court  in  revision  to  interfere;  with 
the  order  of  the  lower  Court  having  regard 
to  the  provisions  of  Section  578  of  the  Code. 
22  AIL,  55  followed.  NASILl-CN-NISSA  v. 
GHAFURUD-DIN.  A- W- N-  1905  P-  263 
=  28  A-  244- 

1239  S.  99,  0. 1.  R.  1,  4  {a)  and  3,  4  (b)— 
578,  26,  28 — Irregidarity  not  cured — Joinder  of 
Parties. 

Where  two  persons  combined  to  attack  the 
plaintiffs,  and  a  single  suit  for  damage  wag 
filed  by  the  plaintiffs  against  thom,  held, 
that  the  suit  was  bad  by  mason  of  misjoinder 
of  plaintiffs  ;  the  defendants  could  bo  right- 
ly sued  jointly  by  the  plaintiffs  bringing 
their  suits  separately. 

Held,  that  Section  578  of  the  Civil  Pro- 
cedure Code  was  not  applicable  to  the  case. 
VARAJLAL     BliAISHANKAH    v.    RniDAT 

HARIKRISHNA.  8-  B- ij- R-  878  =  26  B. 
259. 

1240  S.  99  0  IIL  R.  2—578,  37  S.  31,578 
— Irregidarity  not  cured — Authority  of  agent 
to  file  a  suit — Recognised  Agents — Parties  not 
residing   loitliin  jurisdiction. 

A  defendant  can  question  the  authority 
of  an  agent  to  file  a  suit  on  behalf  of  his 
principals,  as,  if  the  authority  is  defective, 
lie  is  liable  to  be  sued  afresh  at  the  in- 
stance of  the   principals  (19  C  678  referred.) 

Such  a  defect  cannot  be  cured,  as  a  mere 
irregularity  under  S.  578  of  the  Code,  for  the 
foundation  of  a  suit  is  a  valid  plaint,  and, 
if  thoro  be  no  valid  plaint,  the  Court  has  no 
jurisdiction  and  there  is  no  case  to  be  tried 
by  it  and  the  suit  must  be  dismissed,  (-v. 
W.  N.  1899  P.  55  A.  W.  N.  1S91  P.  152  refd). 

An  agent  carrying  on  business  at  Lyall- 
pur,  in  the  name  of  the  partners  of  a  firm 
resident  in  England,  was  held  not  to  be  a  re- 
cognised agent,  under  clause  (c)  of  the  Rules 
and  Oi-dersof  the  Chief  Court,  Punjab,  made 
under  S  37  of  the  Civ.  Pro.  Code,  correspond- 
ing to  clause  (c)  of  S.  37,  partly  because  it  was 
not  really  ho,  but  Karachi  agents,  who  carried 
on  the    trade   and    business   of    the  plaintiffs 
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and  partly  bocauso  thoro  wore  otlior  agents, 
expressly  autliorisod  in  matters  of  filing  suits. 
Nor  was  he  nn  agent,  under  clause  (d),  as 
according  to  tho  facts  of  the  case,  he  was 
authorized  not  by  tlie  parties  themselves, 
but  only  agents  of  such   parties. 

It  is  inipossibUi  to  say  that  "agent  ex- 
pressly authorised,"  referred  to  in  clause  (c) 
of  the  rules  applicable  to  the  Pun  jib,  neces- 
sarily means  an  agent  actually  present  in 
the  locality  where  the  contracts  are  made 
or  carried    out.^   FATEH  »DIN    v.    RALLI. 

109  P  R  1907. 

1241.  s.  99,  0. 1.  B,  3,  4^'(h),  Cf,  0. 11.  B. 
6,  1,0.  VI R.  17  Cf  O.—S.  578,  28,46,  53- 
Irrcgularity  not  cured — Misjoinder  of  cases 
— Belief  ^' in  rcf^pect  of  tlie  savie  7natter"  — 
Partners — Suit  by  one  of  tioo  'partners  against 
the  other  partner  and  third  party — No  allega- 
tion of  collusion — Maintainability. 

A  suit  was  brought  in  which  the  follow- 
ing reliefs  (as  the  High  Court  found)  were 
claimed:  As  against  first  defendant,  da- 
mages for  his  breach  of  contract  as  an  agent 
of  the  firm  in  which  first  plaintiff  and  third 
defendant  were  partners :  and  as  against 
third  defendant  for  dissolution  of  partner- 
ship and  for  damages.  First  defendant  had 
been  sent  to  conduct  the  firm's  business  as 
its  agent  at  S  and  on  his  failure  to  carry  out 
instructions  and  to  render  accounts,  it  was 
agreed  that  third  defendant  should  proceed 
to  S.,  receive  the  accounts  and  collect  the 
firms  assests  and  that  the  firm  should  be 
wound  up  in  six  months.  Third  defendant, 
it  was  alleged,  went  to  S,  but  acted  in  col- 
lusion with  first  defendant,  wound  up  the 
business  and  collected  the  firm's  assests  at  S, 
but  failed  to  render  an  account  thereof  or  to 
give  first  plaintiff  his  share  in  them.  The 
other  parties  to  the  suit  were  all  impleaded 
as  undivided  sons.  On  its  being  contended 
that  the  case  fell  within  s.  28  of  the  Code  of 
Civil  Procedure  and  that  inasmuch  as  first 
plaintiff  was  not  in  a  position  to  know 
whether  first  defendant  had  or  had  not 
hauded  over  the  firm's  assets  to  third  de- 
fendant, he  was  entitled  to  sue  them  jointly 
or  in  the  alternative: 

Held  that  the  suit  was  not  maintainable 
the  plaint  alleging  two  distinct  causes  of 
action  as  against  defendants  Nos.  1  and  3 
respectively.  Even  if  the  words  *  in  respect 
of  the  same  matter"  in  s.  28  warranted  a 
different  construction  being  placed  upon  that 
section  than  that  v/hich  the  English  Courts 
have  placed  on  the  corresponding  rule  4  of 
Order  XVI,  it  could  not  be  said  that  the 
right  to  relief  alleged  to  exist  against  first 
defendant  was  "  in  respect  of  the  same 
matter"  as  the  right  to  lelief  alleged  to  exist 
as  against  third  defendant. 

Held,  also  that  there  was  a  further  obi^c- 
tin  to  toe  plaint  in  that  the  plaintiff  was  not 
entitled  to  sue  in  his  ov/n  name  in  respect  of 
first  defendant's  breach  of  contract  with  the 
firm,  the  cause  of  action  not  being  based  on 
any  allegation  of  collusion  by  first  defendant 
with   third   defendant.    Such    a    misjoinder 
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was  not  a  mere  irregularity  as  would  be 
condoned  under  s.  578.  A  case  like  the  pro- 
sent,  in  which  separate  causes  of  action 
wore  alleged  against  the  two  defendants,  did 
not  come  within  s.  46,  which  empowers  a 
Court  to  order  that^tho  suit  bo  confined  to 
such  of  the  causes  of  action  as  may  bo 
conveniently  disposed  of  in  one  suit.  The 
power  given  to-  the  Court  by  s.  53  re- 
turn a  plaint  for  amendment  is  only  discre- 
tionary, and  whore  the  Court  does  not  return 
a  plaint  which  is  bad  for  misjoinder  of 
parties  or  of  causes  of  action,  the  defendant 
is  not  precluded  from  raising  the  objection 
at  the  "^hearing  of  the  suit  or  an  appeal. — 
MUTHAPPA  (^HETTY  v.  MUTHU  PALANI 
CHETTY.     I.  L-  R-  27^M.  80-      . 

1242  S.  99,  O.  XXXI  B.  I.—S.  578,  437— 
Irregularity  cured — Insolvency — Creditor's  ap- 
plication— Notice,  posting  up  of — Irregularity, 
whether  affects  jurisdiction. 

Posting  up  of  notice  in  court  in  the 
case  of  an  insolvency  is  especially  where 
it  is  a  creditor's  application,  only  directory 
and  does  not  affect  the  jurisdiction  of  the 
court  to  deal  with  the  matter.  RAMKOMAD 
SAHA  V.  BANK  OF  BENGAL  OF  AKYAB,  5 
C   W.  N.  91. 

1243  S.  99,  0.  XXI.  B.  23,  S.  104  O.  XLIII 
B.  L,  and  S.  105— S.  578,  562,  588  (28),  591— 
Ii regularity  cured — 

In  second  appeal  objection  may  be  taken 
under  section  591,  Civil  Procedure  Code, 
that  remand  order  should  not  have  been 
passed  by  the  lower  Appellate  Court  under 
section  562,  although  no  appeal  was  preferred 
against  the  remand  order  under  section  588 
(28)— 7  M.  I.  A.,  283,  and  14  Bom.,  232  referred 
to. 

Held,  that  an  error  in  remanding  a  case 
under  section  562  instead  of  under  section 
566  is  not  an  error  affecting  the  jurisdio- 
tion  of  the  Court  trying  the  appeal.  It  is 
cured  by  section  578,  if  it  has  not  effected 
the  merits  of  the  case.  The  word  'jurisdic- 
tion' is  used  in  two  different  senses.  It  may 
either  mean  what  is  ordinarily  un^.erstood 
by  the  term  'jurisdiction'  when  used  with 
reference  to  the  local  jurisdiction  of  a  Court, 
or  pecuniary  jurisdictiou  of  a  Court,  or  its 
jurisdiction  with  reference  to  subject-matter 
of  a  suit;  or  it  may  mean  the  legal  autho  r- 
ity  of  a  Court  to  do  certain  things.  It  is 
only  in  this  latter  sense  that  an  erroneous 
order  of  remind  by  an  Appellate  Court 
can  be  treated  as  an  order  made  with- 
out jurisdiction.  The  term  'jurisdiction' 
is  used  in  section  578  in  the  sense  of  pe- 
cuniary or  local  jurisdiction,  or  jurisdiction 
relating  to  the  subject-matter — 12  AIL,  510, 
and  18  Mad.,  421,  dissented  from;  2  B.  L.  B., 
p.  13,  and  20  CaL,  8,  distinguished;  11  Cat.,  6^ 
and  19  Mad.,  479  referred  to;  14  Bom.,  232, 
13  W.  B.,  234,  and  17  Cal,  155  approved, 
MOHESH   CHANDEIl  DAS  u.    JAHIHUDDJ 

MOLLAH.    V.  W.  N.  C,  1901,  P-  509-28 
G   324. 

1244  S.  99,  0.    XX  B.    1,  S.    33— S.    578, 
198 — Irregularity  not  cured — Transfer  of  case 
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Arguments   by  j^^cciders— Judgment    without 

hearing  pleaders  of  parties — iLlegality. 

A  Judgo  is  not  justified  ill  passing  judg- 
ment in  a  case  until  he  has  given  the 
parties  an  opportunity  of  appearing  before 
him  and  stating  their  respective  cases  either 
personally  or  through  pleaders.  His  omis- 
sion to  afford  them  this  opportunity  is  an 
irregularity  which  is  not  covered  by  section 
578  °of  the  Civil  Procedure  Code  when  evi- 
dence in  the   case   has  not  been  recorded  by 

him. 

The  Chief  Court,  as  the  highest  appel- 
late authority  in  the  Province,  has  inherent 
jurisdiction  to  rectify  errors,  omissions  and 
defects,  which,  unless  so  rectified,  would  result 
in  serious  miscarriage  or  failure  of  justice, 
and  is  competent  to  remand  a  case  for  fresh 
decision  wken  judgment  is  passed  by  a 
Judge  without  hearing  arguments  of  parties. 
SHER  ALAM  V.  BAHADUR  SHAH,  gl  p.  R., 

1904  =  5P  L  R  1905. 

1245-  S.  99.0.  n.  R.  3,  6,  C.  F.  0.  II. 
R  0,  7  0.  VL  R.  17  G.  F.  G.,  S.  107,  0. 
XXII  R.  11  S.  108— S.  578,  45,  46,  53,  582, 
587 — Irrigularity  if  cured — Misjoinder  of  cau- 
ses of  action — Objection  raised  in  second  ap- 
peal— Procedure — Defect  of  7nisjoinder — Recei- 
ver, possession   of,  effect  of. 

Held,  that  S.  45  of  the  Code  applies 
to  cases  where  there  are  only  one  plain- 
tiff, one  defendant  and  several  causes  of 
action,  and  also  to  cases  where  the  plain- 
tiffs and  defendants,  though  consisting  of 
two  or  more  individuals,  may  be  consider- 
ed as  a  unit  with  reference  to  all  the  dif- 
ferent causes  of  action.  S.  46  of  the  Civil 
Procedure  Code  refers  to  S.  45  and  when 
it  speaks  of  several  causes  of  action  being 
united  which  cannot  be  conveniently  dis- 
posed of  in  one  suit,  it  refers  to  several 
causes  of  action  which  may  be  rightly 
united  under  the  first  paragraph  of  S.  45. 
There  is  no  authority  expressed  in  or  to 
be  implied  from  the  provisions  of  the  Civil 
Procedure  Code  which  would  warrant  the 
joinder  in  one  suit  of  different  and  dis- 
tinct causes  of  action  under  circumstances 
not  mentioned  in  the  first  paragraph  of 
S.  45  of  the  Civil  Procedure  Code.  When, 
therefore,  A  claimed  to  recover  a  share  of 
a  property  on  the  basis  of  a  conveyance 
from  one  of  the  joint-owners  and  B  claimed 
to  recover  possession  of  another  share  un- 
der a  lease  granted  by  another  co-sharer, 
a  suit  by  A  and  B  j  jintly  is  open  to  the  charge 
of  being  bad  for  mis-j  )inder  of  causes  of 
action.  Having  regard  to  the  provi^ons  of 
S.  587  read  v,i  h  S.  582  of  the  Civil  Procedure 
Code,  it  is  open  to  a  party  to  raise  the 
objection  of  misj  )inder  of  causes  of  action 
in  a  second  appeal  and  it  is  equally  open 
to  the  High  Court,  in  such  appeal,  to  make 
an  order  under  S.  53  cl.  (b)  (ii),  if  good 
grounds  are  made  out.  S.  578  of  the  Civil 
Procedure  Code  may  cure  an  error  in  the 
decision  due  to  mis-joinder  of  causes  of  ac- 
tion unless  such  error  had  either  affected 
the  merits  of    the  case   or   the    jurisdiction 
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of  the  Court.  The  terms  of  Order  70  Rulo 
I,  of  the  Rules  of  the  Supreme  Court  are 
narrower  and  more  restiicted  in  scope  than 
those  of  S.  578  of  the  Civil  Procedure  Code. 
Even  on  second  appeal  if  a  suit  is  found 
to  be  bad  for  misjoinder  of  causes  of  ac- 
tion, the  proper  procedure  to  follow  would 
be  not  to  dismiss  the  suit  altogether,  but 
to  direct  the  Court  below  to  perform  the 
duty  which  that  Court  ought  to  have  per- 
formed under  S.  53  of  the  Civil  Procedure 
Code,  namely  to  return  the  plaint  for 
amendment.  The  possession  of  a  Receiver 
appointed  by  the  Court  during  the  pcn- 
duncy.  of  a  suit  should  be  regarded  as  pos- 
session for  the  party  who  might  ultimate- 
ly turn  out  to  be  the  true  owner  and 
entitled  to  possession  as  such.  The  effect 
of  such  possession  by  the  Receiver  is  to 
destroy  the  adverse  p)ssession,  if  any,  of 
either  of  the  parties.— SARALA  SUNDRA 
DASI  V.  SARADA    PROSAD    SUR.     2  C-  L- 

J.  602. 

1246-  S.  99,  O.  XLI.  R.  23— S.  578,  562 
Irregularity  cured — Order  of  remand,  irregU' 
lar — Breach  of  contract — Tort  Parties — Suit  to 
remove  obstruction. 

A  case  was  remanded  for  fresh  trial 
apparently  under  S.  5G2,  C.  P.  C,  on  the 
ground  that  the  deposition  of  the  witnes- 
ses recorded  in  the  first  court  did  not  bear 
the  usual  certificate. 

Held  that  such  remand  was  irregular, 
because  it  was  not  authorised  by  any  pro- 
vision of  the  Civil  Procedure  Code  but  such 
an  irregularity  was  cured  by  S.  573,  C.  P. 
C,  and  did  not  ipso  facto  vitiate  all  pro- 
ceedings taken  after  the  remand.  In  a  suit 
based  upon  a  breach  of  contract  all  par- 
ties, who  are  damnified  by  the  breach  musfc 
join.  A  suit,  however,  in  which  relief  is 
claimed  on  the  basis  of  a  tort,  may  be 
maintained  by  any  of  the  persons  injured 
thereby,  even  though  the  tort  is  a  damage 
done  to  land  owned  by  plaintifi  jointly  with 
other  persons  who  are  not  parlies  to  the 
suit.  When  injury  is  caused  by  obstruction 
to  the  exercise  of  the  right  of  irrigation 
which  aflfects  the  productive  powers  of  the 
land  aod  endangers  the  receipt  of  rent  from 
the  tenant,  not  merely  the  tenant  in  actual 
occupation  but  also  his  landlord  may  sue 
for  declaration  of  the  right  and  the  remo- 
val of  the  obstruction.  RAM  GOPAL  DEY 
V.    RAGHU    NATH  GHOSH AL.     2  C-   L-   J- 

496. 

1247.  S.  ^Q.— 578— Appeal  as  to  costs— 
Irregularity  not  affecting  merits  of  a  case  or 
jurisdictio)i — Disposal  of  appeal  not  sufficient- 
ly stamped  Baldeo  Parshud  v.  hiayat  KJian, 
6   O.    C.    135.     See    Mortgage. 

1248.  S.  99—0.  IX  R.  13,  S.  47,  0.  XXI 
R.  90 --S.  578,  108,  244,  311,  564— Irregulari- 
ty cured — Improper  remand. 

Held  that  S.  578  of  the  Code  cures  the 
defect  in  an  irregular  order  the  remand 
made  by  an  appellate  Court  unless  the  merits 
of  the  case  are  shewn  to  have  been  affect- 
ed  in    any   way   by    the   order,  5   C.  L.  J.   71 
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rofonod  to  DEBENDRA  NATH  BHATTA- 
CITAIMKI-:  r>.  IVVSANTA  KUMAli  CHAKRA- 
VARTL    6  C-  L-  J.  328. 

1249.  S.  99—0.  X/jI.  R.  25  =  S.  578,  566 
Irri'cjularliii  not  cured — Remand— Rn. turn  to 
rcviand  to  be  made  by  the  Court  originally 
seised  of  Ihe  case — Jurisdiction. 

Held,  that  when  issues  are  remitted  for 
trial  under  S  5G6  of  the  Code  such  issues 
are  triable  only  by  the  Court  which  was 
originally  seised  of  the  case.  The  trial  by 
another  Court  is  not  a  mere  irregularity 
and  cannot  be  cured  by  S.  578.  The  prin- 
ciple of  14  A.  28  foil.  ALI  SHER  KHAN 
V.  AHMED-ULLAH  KHAN.  1907  A-  W- 
N  209 ;  4  A  L.  J.  603 ;  29  A-  660 

1250.  S.  100  S.  584— Appeal — Limitation 
Act  (XV  of  1877),  s.  5. 

Held  that  no  second  appeal  will  lie 
where  a  Court  of  first  appeal  has  disallow- 
ed the  apppllant's  plea  of  excuse  for  not 
having  filed  his  appeal  within  limitation, 
exercising  therein  a  judicial  discretion  after 
consideration  of  the'  facts,  and  not  arbitra- 
rily. TULSA  KUNWAR  v.  GAJRAJ  SINGH. 
25  A.  71. 

1251.  S.  100— S.  534— Second  Appeal- 
Limitation  Act  {XV  of  1877),  s.  4 — Appeal 
filed  after  limitation. 

Where  an  appeal  was  filed  after  the 
prescribed  period  of  limitation  and  the  lower 
AppellattJ  Court  exercising  its  descretion  af- 
ter careful  consideration  of  the  facts  and 
not  arbitrarily,  refused  to  entertain  the  ap- 
peal on  the  ground  that  no  sufficient  cause 
was  shown  for  admitting  the  appeal  after 
the   period    of   limitation. 

Held  that  the  High  Court  had  no  power 
to  interfere  in  second  appeal  under  the  pro- 
visions of  s.  584  of  the  Civil  Procedure 
Code.  Ttdsa  Kiinwar  v.  Gajraj  (I.  L.  R.  25 
All.    71).    followed.     HAMID   ALT    v.     GAYA 

DIN.  A-  W-  N- 1904  p.  23  =  28  A-  327- 

1252-  S.  100— -S-  584—Mendatory  in- 
junction— Specific  Belief — Injunction  refused 
upon   unsubstantial  groitnds. 

In  a  suit  by  co-sharers  for  demolition 
of  a  building  as  h:i.ving  been  recently  erect- 
ed without  their  consent  on  common  land 
by  another  co-sharer,  the  Court  found  that 
the  building  had  been  erected  as  alleged  by 
the  plaintiffs,  but  refused  to  grant  them  a 
mandatory  injunction  upon  the  ground  that 
"the  area  was  reclaimed  bv  the  appellant, 
defendant,  and  that  the  others  (the  plain- 
tiffs included)  who  have  done  the  same  have 
been  allowed  to  build  on  the  area  thus  re- 
claimed without  any  objection,  and  that 
no    special    damage  was  done." 

Held,  that  this  was  not  a  valid  reason 
for  refusing  to  grant  a  mandatory  injunc- 
tion ;  and  that  su<jh  refusal  was,  under 
the  circumstances,  a  good  ground  of  appeal 
within  the  meaning  of  section  584  of  the 
Code  of  Civil  Procedure -RAM  BAHADUR 
PAL  V.    RAM     SHANKAR     PRASAD    PAL, 

A.  W.  K-,  1905,  p.  158-27  A-  688. 


1253  8.  lOQS.  584— Principal  and  Agent 
-  Toiant — Suit — Damages — Erroneous  view  of 
evidence. 

Because  a  person  is  the  sole  recorded 
tenant  in  tho  landlord's  shcrista,  be  is  not 
therefore  alone  entitled  to  sue  third  parties 
for  damages  done  to  the  tenure,  if  other 
persons  are  also  interested  in  and  have  a 
right  to  the  same.  An  erroneous  view  of 
evidence  involves  an  error  of  law.  A  mas- 
ter or  principal  is  liable  for  wrong  done  to 
third  parties  by  his  servant  or  agent,  pro- 
vided that  tho  act  is  done  on  his  behalf  and 
with  the  intention  of  serving  his  purposes. 
ISWAR  CHUNDER  v.  SATISH  CHANDER 
GIRI,  7  c-  W.  N.  126=30  C-  207. 

1254  8.  100— S.  584— Second  Appeal-^ 
decree. 

The  practice  of  the  High  Court  is  to 
admit  second  appeals  against  erroneous  or- 
ders of  lower  Appellate  Courts  rejecting 
appeals  on  the  ground  that  no  appeal  lay, 
porovided  that  second  appeals  are  otherwise 
entertainable,  having  regard  to  the  nature 
of  original  suits.  This  practice  is  consistent 
with  the  definition  of  the  word  'decree'  in 
section  2  of  the  Civil  Procedure  Code. 
MAITHURA  MOHAN  PAL  v.  AMINUDDI 
SHILATOO,  8  C-  W-  N.  64. 

1255  S.  100—5-  584— Duty  of  Court  to 
settle  boundary,  ivlien  evidence  insufficient — 
Second  appeal— 11  C.  W.  N.  230— See  Evi- 
dence Act  1  of  1872  s  36  Col.  178. 

1256  8.  100— S.  584— Refusing  local  in- 
vestigation no  law  error.  Mes7ie  profits.  As- 
sessment of — Bengal  Tenancy  Act  {VIII of  18S5), 
s.  167. 

When  the  plaintiffs,  landlords,  purchased 
the  holding  of  their  tenant  and  annulled 
the  sub-tenancy  of  the  defendants,  sub-ten- 
ants, under  section  167  of  the  Bengal  Ten- 
ancy Act  and  claimed  mesne  profits  for 
wrongful    possession. 

Hid,  that  the  plaintiffs,  being  entitled 
not  only  to  the  landlords'  rights  in  the 
land,  which  they  had  before,  but  also  to 
the  tenants'  rights  v/hich  they  bought,  were 
entitled  to  assess  mesne  profits  upon  value 
of  the  crops  raised  by  the  defendants  sub- 
sequentb,  to  their  being  served  with  notice 
under  section  167.  The  defendants  plea  that 
the  profits  should  be  assessed  according  to 
the  rent  at  which  the  land  might  have 
been  let  out  had  no  force.  Refusing  local 
investigation  is  not  such  Law  error  as  to 
justify  int  rference.  GOPAL  CHUNDER 
MANDAL  v.  BHOOBUN  MOHUN  CHA- 
TERJEE,   30  C-  536. 

1257-  S.  100— '!5\  584~Error  of  laio  -Re- 
fuaal  to  issue  fresh  process  to  a  witness  is  7iot 
an  error  of  laio  in  ivhich  a  court  woidd 
interfere  in  second  appeal. 

See  Bengal  Tenancy  Act  VIII  of  1884 
S.  150    BANARSI     PERSHAD   v.   MAKHAN 

ROY.  7C.W.  N.  614  =  30   C  947. 

1258.  8  100,  S.  107— 0.  XXIL  R.  11— 
S.  582,  584 — Appeal — Application  for  admis- 
sion of  appeal  rejected — Second  appeal — Jur- 
isdiction  of  single  judge. 
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An  application  for  admission  of  a  se- 
cond appeal  was  heard  by  a  single  judge 
who  sent  for  the  record.  On  receipt  uf  the 
record  ho  dismissed  the  appeal,  giving  his 
reasons  for  doing  so  and  stating  that  there 
was  no  force  in  it.  It  was  contended  on 
appeal  under  Letters  Patent  that  tlie  sub- 
juct-mattor  of  the  suit  was  over  Rs.  500,  and 
therefore  the  appeal  ought  not  to  have 
been    decided    by    a    single    Judge. 

Hi.icl,  that  the  contention  had  no  force, 
for  the  appeal  was  not  entertained  by  the 
Judge  but  merely  tbo  application  for  ad- 
mission which  was  rejected  by  him.  W.  N. 
AIL,  1803,  2^.  115,  referred  to.  WILAYATI  BE- 
GAM  V.  RAM  L  \L.  A-  W-  11  1303  p.  G3. 
1259  S.  109 — S.  5S1—Ac(i;iic!icen,ce  is  a 
qiLRdion  of  law — Second  appeal — Landlord 
and  Tenant — Presumption  as  to  permanent 
tenancy — Alternative    pleas. 

Acquiescence  is  not  a  question  of  fact 
but  of  legal  inference  from  the  facts  found 
and  upon  it  the  judgment  of  the  Appellate 
Court  is  not  final  and  therefore  a  second 
apoeal  would  lie.  3  C.  W.  N.,  502;  S.  C,  21 
All.,  49G;  L.  E  ,  26  I.  A.,  6i,  referred  to.  A. 
CASPERSZ   V.  KEDAR   NATH   SARBADHI- 

KARI.    5  W.  N.  C  858=28  C-  738- 

1260.  S.  !00-S.  584— Estoppel  raised  for 
the  first  time — Agreement  in  second  ajypeal — 
Adverse  possession — Payment  of  rent— Mistake 
— Biirden  of  proof — Principal  and  agent — 
Ratification — Possession   of  a  part. 

To  consitute  a  title  by  adverse  posses- 
sion, the  possession  m.U8t  be  adequate,  in 
continuity,  in  publicity  and  in  extent,  and 
it  is  displaced  by  evidence  of  partial  posses- 
sion by  the  party  against  wliora  the  title 
by  adverse  possession  is  claimed,  In  order 
to  constitute  possession  it  must  bo  complete 
possoision  exclusive  of  the  possession  of  any 
othoP   person. 

Where  land  is  unenclosed,  acts  of  owner- 
ship in  one  part  may  be  presumed  to  be  acts 
of  ownership  over  the  whole,  unless  there 
are  circumstances  rebutting  that  presump- 
tion. 

When  the  defendant  pleads  adverse  pos- 
session but  admits  his  ag-nits  having  paid 
rent  f  u-  the  land  in  dispute,  lield,  that  the 
defendant  was  bound  to  prove  not  merely 
that  the  payment  of  rent  by  his  agents  on 
his  behalf  had  been  made  without  his  know- 
lodge  or  consent  but  also  that  it  had  been 
made  under  ignorance  of  the  fact  that  the 
laud  really  belonged  to  the  defendant,  and 
the    plaintiff    had   no  right   to  it. 

The  defendant  wishing  to  ratify  the 
act  of  possession,  must  ratify  the  act  of 
pay\nent  also. 

The  court  should  disallow  a  question  of 
estoppel,  under  S.  116,  Evidence  Act,  when 
raised  for  the  first  time  in  argument  in  tlie 
second  appeal.  VITHALDAS  KANJISHET 
V.  THE  SECRETARY  OP  STATE  FOR  IN- 
DIA. 4B.  iu  R.  28-23  B-  410- 

1281.     S.    100.    lO-i—S.  58j^,  5SS— Evidence 
Act  {I of  1872),  Section  116—Esloppcl—Ac(iuies- 
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cence — Second  appeal — Question  of  law. 

Held,  that  estoppel  is  not  a  question 
of  fact  but  of  legal  inference  from  the  facts 
found  and  that  whoa  a  question  of  estoppel 
is  involved  in  tha  case  second  appeal  lies 
to   the  High  Court. 

To  establisii  estoppel  it  must  be  proved 
that  a  party  by  his  declaration,  act  or  omis- 
sion inteutionally  caused  or  permitted  an- 
other to  believe  a  thing  to  bo  true  and  to 
act   upoi   such    belief. 

Where  the  Court  held  estoppel  was 
proved  on  the  ground  that  it  may  well  ba 
doubted  whether  the  plaintiff  would  havo 
acted  in  the  way  ho  did  but  for  the  way  in 
which    the  defendants    had  acted. 

IL'ld,  tbat  the  Court  was  wrong.  To  ap- 
ply estoppel  it  should  have  found  as  a  fact 
that  the  plaintiff  would  not  have  acted  ag 
he  acted.  NAR3INGHDAS  TULSIRAM  v. 
RAHDIANBHAI  6-  B-  L- H-  440  =  23  B. 
400 

1232.  S.  10^- -58i -Whether  execution  is 
in  timi  is  question  of  law  —  Instalments.  De- 
fault in  payment  of — Waiver  of . 

Though  there  may  be  a  failure  to  pay 
punctually  under  an  instalment  decree,  still 
the  subsequent  conduct  of  the  parties  may 
preclude  either  of  them  from  afterwards  as- 
serting that  the  p^yment  was  not  made  re- 
gularly and  in  satisfaction  of  the  obligatioa 
uuder  the  decree. 

The  maxim  quilibet  potest  renunciare 
juri  pro  se  introducto  is  not  limited  in  ita 
operation  to    rights  arising  from  coaveution. 

The  rule  of  stare  decisis  loses  much  of  its 
importance  outside  the  realm  of  property 
law. 

The  question  whether  payment  and  ac- 
ceptance of  overdue  instalments  can  by 
themselves  prove  waiver  is  a  mixed  questioa 
of  law  and  fact  and  must  be  determined  on 
the  circumstances  of  each  case  and  a  second 
appeal  Court  is  competent  to  reverse  a  find- 
ing of  the  Lower  Courts  in  the  matter. 

Parties  to  a  decree  are  precluded  from 
offering  evidence  of  an  alleged  default, 
which  each  party  his  by  his  conduct  in- 
duced the  other  to  believe,  has  not  occurred 
and  on  which  belief  the  other  party  has 
acted.  KA3HL  RAM  v.  PANDU.  4  B-  L-  R. 
638  =  27  B  1  (FB) 

1233  S.  ^100— S.  584 -Court's  power  to 
give  and  apportion  costs  — Discretion  -Grounds 
of  second  appeal. 

Every  Court  has  full  power  to  givo  and 
apportion  the  costs  in  any  m  inner  it  thinks 
fit  vinder  section  MO  of  the  Code.  A  second 
appeal  does  not  lie  from  the  legal  exercise  of 
a  discretionary  power. 

The  grounds  to  be  taken  in  second  ap- 
peal sliould  conform  to  the  provisions  of 
section  581,  Civil  Procedure  Code,  i.  c,  should 
be  full  and  specific  and  should  clearly  in- 
dicate <-.he  error  of  law  assigned,  or  the 
substantial  error  or  defect  in  law  or  pro- 
cedure or  investigation  which  is  imputed, 
and  chat    ia   the    latter    caao   it  should  bo 
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mado  to  appear  on  the  facn  of  the  grounds 
of  appeal  that  such  error  or  defool  probably 
produced  error  or  defect  in  law  in  tlio  d(. 
cisioii  on  the  merits  by  stating  what  bear- 
ing the  supposed  error  or  defect  had  on  the 
merits '^f  the  case.  GHHABBA  RAM  v.  JA- 
WAHIR  SINGH,  6  0-  C-  39- 

1264  S.  100 -S^.  584  and  220— Second  ap- 
peal against  order  as  to  costs — Discretion — 
Jurisdiction  of  Court  of  second  appeal  to 
interfere  with ~*' Contrary  to  law,"  Mean- 
ing of. 

A  sued  B  for  arrears  of  rent  for  1304 
Fasliy  and  for  the  Kharif  1305  Fasli,  under 
section  127,  Oudh  Rent  Act.  B  pleaded  that 
the  land  had  been  in  his  possession  for 
many  years,  that  he  was  the  owner  of  it, 
and  that  the  provisions  of  section  127  wore 
not  applicable.  The  Court  found  that  A 
and  not  B  was  the  owner  of  the  land  and 
that  it  had  not  been  occupied  by  B  with- 
out the  landlor>d's  consent,  and  that  there- 
fore the  suit  would  not  lie  under  section 
127. 

A  subsequently  sued  B.  for  arrears  of 
rent  for  1305  Fasli,  in  respect  of  the  land, 
founding  the  suit  on  the  provisions  of  the 
same  section  B.  pleaded  that  the  suit  was 
barred  by  the  provisions  of  section  13,  Civil 
Procedure  Code.  He  also  pleaded  that  he 
was  the  proprietor  of  the  land.  The  Court 
trying  the  suit  rejected  these  pleas  and 
passed  a  decree  against  B  whose  appeal  to 
the  District  Judge  was  accepted  who  reversed 
the  decree  of  the  Court  below  and  dismissed 
the  suit  upon  the  ground  that  it  was  barred 
by  the  provisions  of  section  13,  Civil  Pro- 
cedure Code.  Notwithstanding  the  dismissal 
of  the  suit  he  ordered  the  defendant  to 
pay  the  plaintiff's  costs  in  both  Courts. 
The  chief  reason  given  for  allowing  costs 
was  that  the  defendant  was  a  mere  dis- 
honest land-grabber,  who,  notwithstanding 
the  judgment  in  the  previous  case,  dis- 
honestly and  litigiously  raises  the  same  plea 
again,  i.  e.,  he  himself  is  the  owner  of  the  land 
being  in  adverse  possession. 

Held,  that  an  order  of  the  Appellate 
Court  as  to  costs  is  **  contrary  to  law" 
within  the  meaning  of  s.  584,  not  only 
when  the  'Court's  discretion  has  been 
exercised  contrary  to  law  in  the  ordinary 
sense,  but  also  when  that  discertion  has 
been  exercised  in  such  circumstances  as 
would  justify  the  correction  of  the  order 
by  the  Appellate  Court  had  it  been  passed 
by  a  Court  of  original  jurisdiction.  Held, 
further,  that  there  has  been  an  illegal 
exercise  of  discretion  in  the  matter  of  costs 
by  the  District  Judge.— MADHO  SINGH  v. 
LALTU.   6  0.  C,  52- 

1335  S-  lOO-O.  XXI.  R.  22— S.  584— 
561   Second   Appeal  on  Objctions  in. 

In  a  second  appeal  obj  ctions  were 
filed  under  sec.  561  of  the  Civil  Procedure 
Code,  one  being  "That  the  learned  District 
Judge  is  wrong  in  holding  that  the  vmafi 
chak   Gudar   Shah   was    wakf    property  and 
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that   the  plaintiff   was    not     entitled   to   her 
legal   .share    in    it." 

Held,  that  the  ground  taken  in  an  objeo- 
tion  under  sec.  501  when  filed  in  a  case  in 
second  appeal,  must  comply  with  the  provi- 
sions of  sec.  684,  Civil  Procedure  Code,  but 
the  ground  set  forth  above  did  not  comply 
with  the  provisions  of  sec.  584  as  it  did 
not  allege  that  the  decision  was  contrary  to 
any  specifiecl  law  or  usage  having  the  force  of 
law.— SHEIKH  MUBARAK  ALI  v.  MUSAM- 
MAT  RUQAYA  BIBI.     7  Q.  Q.  49- 

1266'  S.  100 — S.  584 — Second  appeal  against 

order  of  costs  only. 

Held,  that  a  second  appeal  lies  against 
an  order  about  costs  only,  but  in  every 
such  appeal,  the  appellant  must  be  repuired 
to  show  that  the  order  of  the  first  appellate 
Court  is  contrary  to  some  sqecified  law  in 
the  ordinary  sense,  and  that  there  is  thus 
some  good  ground  for  an  eppeal  under  S. 
584  of  the  Code.  (60  C  39,  60  C  59)  refd.  to. 
MAULA  B  \KHSH  v,  MUSAMMAT  MASUM- 
AN,  8  0-  C-  251- 

1267.  S-  lOO—S.  584— Construction  of 
lease,  Grant  "  as  a  zamindari  village,  Form  of 
suit,  Jurisdiction  of  Civil  and  Revenue  Courts 
— Limitation  question  of — Question  of  mixed 
Laio  and  fact— 4  B.  L.  R.,  832—6  C.  W.  N. 
849—25  A.  1—29  I.  A.  203  (P.  C.)— See  Speci- 
fic Relief  Act  I  of  1877,  S.  39,  42,  Col.  421. 

1268-  S.  100-'^.  IIO—S.  584,  596— Ques- 
tion of  fact — Family  custom. 

A  family  custom  of  succession  in  a  Hindu 
family  is  a  question  of  fact.  MOHESH 
CHUNDER  DHAL  v.  SATRUGHAN  DHAL. 
4  B  L.  R  ,372=6  C-  W-  N-,  459=291.  A- 
62  ;P  C  =29  C  848  PC 

1269  S.  100— '^'-  584--Not  specified  in 
grounds  of    appeal. 

Per  Mookerjee  J; — The  ruling  in  20  0. 
93  by  the  Privy  Council  did  not  lay  down 
th5^„t  undar  S.  584,  C.P C.  a  Court  of  se- 
cond appeal  cannot  deal  with  a  question 
not  specified  in  the  memorandum  of  ap- 
peal.—BALARAM  V.  MANGTA  DAS.  6  C-  L. 

J    827;-ll  C.  W   N   at  969=34  0,941. 

1270  S-  100- O.  XX.  R.  3  S.  584,  202 
Judgment.  Additions  to — Limitation  question 
raised  in  second  appeal. 

Section  ^02  of  the  Civil  Procedure  Code 
forbids  the  adr'.ition  to  a  judgment  after 
it  is  signed  of  the  Court's  decision  on  an 
issue  which  was  omitted  when  the  jugd- 
ment  was  passed,  though  the  omission  was 
accidental,  as  it  cannot  be  said  that  the  defect 
does  not  affect  a  material  part  of  the  case. 
SHIDAYA    V.   SHIVAYA.  4    B-   L-  R.  129. 

1271  S.  100 — S.  5S4 — Omission  to  decide 
a  material  issue,  groitnd  of  second  appeal — 
Issue   as  to  limitation,  importance  (f — 

Where  the  first  Court  dismissed  a  suit 
on  one  of  the  issue  viz.,  that  of  title,  ob- 
serving that  it  was  not  necessary  to  de- 
cide the  other  issues,  one  of  which  was 
an  issue  as  to  limitation,  and  the  second 
Court  decreed  the  suit  by  reversing  the 
finding  of  the   first  Court   on   the   issue  of 
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title,   but    omitted   to   record    a    finding   on 
the  issue   of   limitation — 

Held,  that  the  case  must  be  remanded 
to  the  lower  appellate  Court  for  fiadiugg 
on  the  remaining  issues.  KAILaSH  CHAND- 
RA KUNDU  V.  KUNJA  BEHARI  GOSVVA- 
Ml.    4  C  L.  J.  86— 

1272  S-  100—5.  584— Question  of  law 
and  fO'Ct  niaLicious  prosecution—Onus  of 
proof—Duty   of  judge  and  jury. 

In   order  to   enable  the  plaintif!   to  suc- 
ceed  in   a   suit  for   compensation    for   mali- 
cious  prosecution,    he  must   make  out,    the 
onus  of   proof   being   on    him,  first,   that  he 
was   innocent   of   the  charge  brought  against 
him;    secondly    that     the     defendant    acted 
without   reasonable    and  probable    cause  in 
instituting      the     prosecution,      and      lastly 
he  must  satisfy   the   Court    that  the  defend- 
ant was     actuated    by     feelings     of     malice 
in   the   course     which   he    took.     The   ques- 
tion  of   rersonable  and  probable  cause   is,  if 
the   case   is   tried  by  a  Judge   with   a  jury, 
a   question  for  the  Judge     and   not  for    the 
jury ;     but     where     there     is     no   jury,    the 
Judge,  is   the   judge   of   the  law  and  facts.— 
25   Bom.,   332,   referred  to.     HaRISH  CIIAN- 
DER   NEOGY  v.    NISHI     KANT   BANER- 
JEE  28  C-  691. 

1273  S.  100— S.  584.~Findings  of  fact— 
Interference  with  on  second  appeal— Jurisdic- 
tion of  High  Court — Effect  of  entry  in  Col- 
lector's  record — Evidence  of  title. 

Per  Chandavarkar  and   Jacob,  J.  J. An 

entry   of   certain    lands   in     the   records   of 
Government  in   the   name     of    a   particular 
person    does    not     prove     the   ownership   of 
the   person   in     those     lands.     It   is   merely 
a   piece   of  evidence    of*  that    person's    title. 
Per   Chandavarkar  J. — It     is   a    rule   of 
practice,    that   the  Court    of   appeal  should 
not    upset    the   judgment  of    the    first    Court 
on   a    question    of   fact   depending    upon  the 
appreciation    of     evidence,     unless     the   for- 
mer    Court     is     quite     confident     that    the 
jadgment  is   wrong.     It   is   after   all   a    rule 
of    practice,     meant    for     the     guidance     of 
Appellate   Courts   having  jurisdiction  to  deal 
with   questions  of    fact,    and    they     are  the 
sole     3  idges    of     the     question     whether     a 
j.idgmont  appealed    against    is    wrong.     The 
High    Court   sitting   in     second    appeal    has 
no   jurisdiction    to    interfere    with    the  exer- 
cise of   their  discretion  in    that   respect   un- 
less  there   is  any   error    of  the   kind  point- 
ed  out   in   Section   584   of    the   Civil    Proce- 
dure   Code. 

Per  Jacob,  J. — No  principle  of  law  jus- 
tifies the  High  Court  in  setting  aside  a  find- 
ing of  fact  of  the  lower  Appellate  Court 
on  second  appeal  whether  right  or  wrong. 
Per  Aston  J.  dissenting  — 2\\q  rule  is 
established  tnat  a  finding  of  fact  arrived 
at  in  first  appeal  after  giving  insufficient 
or  perverted  consideration  to  matters  which 
justly  weighed  with  the  original  Court  or 
ought  to  be  well  weighed  on  appeal  boars 
too  close  a  resemblance  to  a  capricious  or 
arbitrary    decision     to    permit   of   its   being 
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accepted  as  a  proper  adjudication  of  facta 
in  dispute  and  binding  in  second  appeal. 
An  entry  of  the  land  in  the  name  of 
a  person  in  the  Government  records  is  mate- 
rial, but  not  conclusive  proof  of  his  title  to 
the  land.  PANDURANG  VASUDEO  v, 
ANANT    LAKSHAMAN.     5    B-  L-  R.    956 

1274.     8.    100—6'.   584—Fi.nding  of  fact- 
Wrong  inference. 

Where  an  appellate  court  draws  a  con- 
clusion from  certain  facts  found,  and  if 
such  conclusion  is  an  erroneous  conclusion 
the  error  committed  is  in  a  matter  of  law, 
and  which  the  High  Court  in  second  ap- 
peal has  the  power  to  interfere  with.  19 
1.  A.  228  foil,  and  an  inference  drawn  by 
the  lower  appellate  court  against  an  inten- 
tion to  keep  alive  a  prior  mortgage  from 
the  mere  fact  that  the  defendants  had  no 
knowledge  of  the  prior  mortgage  at  the  time 
of  the  defendant's  mortgage  was  not  set 
aside  as  erroneous.  GIRDAR  DAS  v.  RAM 
AUTAR   SINGH.     8  C-  W-  N.  69- 

1275-  8.  100— S.  584— Fending  of  fact- 
Possession,  Suit  for — Burden  of  proof-Find- 
ing of  fact — Power  of  High  Court  on  second 
appeal. 

Heldy  that  the  plaintiff  was  bound  to 
prove  his  own  title  and  could  not  succeed 
on  the  weakness  of  the  defendant's  case; 
and  the  fact  that  the  defendant  might  have 
set  up  an  exaggerated  statement  of  his  own 
claims,  would  not  affect  the  duty  of  the 
plaintiS  to  prove  that  his  own  claim  was 
not  overstated;  that  if  it  appeared  that 
both  parties  had  overstated  their  rights, 
that  would  be  no  reason  for  making  the 
defendant  alone  suffer  and  for  giving  the 
plaintiff  more  than  he  had  proved  himself 
entitled    to. 

Held,  also,  that  the  prior  possession  was 
certainly  a  ground  on  which,  as  prima  facie 
evidence  of  title,  a  plaintiff  might  recover 
possession  in  the  absence  of  title  set  up  by 
the  defendant,  even  though  his  suit  did 
not  fall  within  section  9  of  the  Specific 
Relief  Act;  but  it  must  be  found  not  only 
that  the  plaintiff's  prior  possession  was 
within  twelve  years  of  suit,  but  also  that 
it  was  a  juridical  possession  of  the  property 
claimed.  If  the  possession  were  joint  it 
could  not  be  held  juridical  possession  of 
the  whole  was  against  the  person  with  whom 
it    was  jointly    held. 

When  the  lower  Appellate  Court  attaches 
erroneous  legal  inferences  to  findings  of 
pure  facts,  they  are  open  to  correction  in 
second  appeal.  R^JARAM  TUI^JARAM  v. 
MANCHAND   TULJARAM.     6  B-  L-  R.  225* 

1275.  (a)  S-  100-— S.  584— Finding  of  fact. 
Mortgage.     Denial  of — Burden  of  proof. 

When  a  plaintiff  sues  to  redeem  and 
the  defendant  denies  the  mortgage  the  plain- 
tiff must,  in  the  first  instance,  prove  his 
title. 

It  being  the  ordinary  custom  in  India 
that  deeds  creiitiog  m-jrtgagps  should  re- 
main in  the   custody  of  the   mortgagee  alone. 
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no  counterpart  being  taken  by  the  mort- 
gagor, very  slight  i:)rima  facie,  proof  tbn.t  a 
mortgage  bad  boon  originally  made  would 
serve  to  shift  the  entire  burden  of  proof 
on  the  dofondaut  but  tliis  i)rimci  facie  proof 
must  bo  forthcoming  and,  in  its  absence, 
a  plaintifi  seeking  redemption  cannot  be 
relieved  of  tlie  burden  wliicli  is  imposed 
on  all  plaintiffs  of  establishing  the  fact  or 
facts  out  of  wliioh  their  claim  to  relief  ari- 
ses. This  does  not  mean  that  the  mcmiont 
the  plain tilf  adduces  any  slight  evidence, 
the  burden  is  shifted.  As  with  all  eviden- 
ces the  court  must  appreciate  it  and  the 
burden  is  shifted  only  when  the  Court  re- 
gards the  evidence  as  trustworthy,  whore 
ic  is  a  question  of  its  trustworthiness. 
Where  there  aro  admissions  of  a  mortgage, 
the  court  ought  to  deal  with  them  as  evi- 
dence, for  admissions  are  only  evidence  and 
not  conclusive  proof,  and  if  it  finds  that 
the  admissions  aro  trustworth)^  and  may 
be  legally  used  against  all  the  defendants, 
then  the  burden  would  be  shitted.  B  VLA 
V.  SHIVA.    5  B.  li-  R.  85-27  B-  271- 

1276.  S.  100-— S.  5SI -Finding  of  fact 
— High  GourVs  poioer  on  second  appeal  to  deal 
with  facts. 

The  High  Court  has  no  jurisdiction  to 
entertain  second  appeals  on  the  ground  of 
erroneous  findings  of  facts,  however  gross 
or    inexcusable    the    error  may     seem    to  be. 

When  the  lower  Appellate  Court  mani- 
festly misconceived  the  evidence  of  the  Com- 
missioner in  thinking  that  he  had  depos- 
ed in  favour  of  the  defendant,  while  on 
the  face  of  his  deposition  it  appeared  it  was 
not   so — 

Held,  that  this  manifest  error  itself 
would  suffice  to  render  the  decree  subject 
to    reversal.     AMRITa   v.    DADA.     4    B-    L. 

1277-  S-  iOO-— '5.  5S4-Finding  of  fact— 
Eoidence  of  gift  disbelieved  in  mutation  pro- 
ceedings. 

The  daughters  of  one  A,  sued  their  bro- 
thers i.  e.  A's  sons  for  possession  who  set 
up  an  oral  gift  in  their  favour  by  the  fa- 
ther. They  put  in  evidence  a  copy  of  a 
petition  for  mutation  of  names  filed  by  A 
in  their  favour,  which  said  that  A  had 
made  a  gift  of  that  property  in  favour  of 
his  son.^  and  widow,  and  that  their  names 
may  be  entered  accordingly.  Witnesses  were 
also  produced  to  prove  the  gift,  but  were 
not   believed    by   the  Courts    below. 

Held,  that  the  petition  for  mutation 
of  names  did  not  amount  to  a  gift,  and 
the  ques'uion  was  not  a  equestion  of  con- 
struction of  the  petition,  but  a  question  as 
to  the  effect  to  be  given  to  that  petition 
as  evidence  of  gift,  and  the  finding  that 
there  was  no  gift  was  a  finding  of  fact, 
and  could  not  be  disturbed  in  second  an- 
peal    (22    0.    609     Refd)     PAU3ATI     KUAR 

v.  mahmood    patima,  4  A.    L-  J-  121 
=  A.  W.  H-  19D7  ?.  3:3-29  A-  237. 

1278-     3.  10^' — &•  58 i— Question    of    law  — 
Co-sharers— Injunction-Specfiic  relief-Common 
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land.    Building  of    wall  on  -Demolition — Se- 
cond appeal — Discretion  of  Court. 

The  defendant  and  the  plaintiffs  wcro 
co-sharers  in  a  certain  village.  The  defen- 
dant proceeded  to  erect  a  wall  upon  a  por- 
tion of  the  common  land.  'J'ho  defendant 
at  onco  complained  to  the  Ciiminal  Court 
but  was  referred  to  Civil  Court.  The  plain- 
tiffs brought  a  suit  to  have  the  wall  de- 
molished and  for  an  in j auction  to  stop 
the  further  building  of  ibe  wall.  It  was 
contended  that  as  the  area  was  reclaimed 
by  the  defendant,  and  as  others  (the  plain- 
tiffs included)  who  bad  done  the  same, 
had  been  allowed  to  build  on  the  areas 
thus  reclaimed  without  any  objection,  and 
that  no  special  damage  had  accrued  to 
any  one  the  case  did  not  call  for  any 
injunction.  The  suit  was  .decreed  but  on 
appeal  it  v/as  'dismissed  on  the  ground 
that  injunction  should  not  be  granted  in 
such  a   case. 

On  second  appeal,  it  was  contended 
that  the  appeal  did  not  lie,  and  thai  even 
if  it  lay,  it  may  be  dismissed  on  the  ground 
that  the  High  Court  should  not  interfere 
v/hen  a  discretion  has  been  exercised  by  a 
Subordinate    Court. 

Held,  setting  aside  the  decree  of  the 
lower  appellate  Court,  that  the  objections 
had  no  force,  for  the  lower  appellate  Court 
had  no  exercised  judicial  discretion  but 
had  acted  contrary  to  law.  RAi\[  BaHA' 
DUR  PAL  V.  RAM  SHANKAR  PRASAD 
PAL.    S.  C.  W-  H.  A.,  1905  p.  158-29  A. 

1279 --  S-  100— -S.  6S4~-Qiiestion  of  limita- 
tion— -AcJcnowledgment  of  liability  first  raised 
in  second  appeal — J^imitation  Act,  (XV  of 
1877),  Sections  19,  20  and  22—Acknoivledg- 
ment — Part  payment  of  principal — Effect  of 
adding  neio  defendant. 

V/here  no  question  of  acknov/ledgmonfe 
of  liability  under  Section  19  of  the  Limita- 
tion Act  is  raised  in  either  of  the  Courts 
below  it  is  not  open  to  the  appellant  at  the 
hearing   of  the  second  appeal  to  raise  it. 

For  a  part  payment  of  the  principal  to 
come  within  the  scopa  of  section  20  of  the 
Limitation  Act  paragraph  to  it  is  not  neces- 
bary  that  the  payment  should,  in  the  face  of 
it,  expressly  state  that  it  is  a  part  payment 
of  the  principal. 

When  after  the  institution  of  a  suit  a 
new  defendant  is  added  the  suit  as  regards 
him  shall  be  deemed  to  have  been  instituted 
when  his  name  was  added.  MANDAR- 
DHAR  AITCH  v.  THE  SECRETARY  OF 
STATE  FOR  INDIA  IN  COUNCIL.  6.  C- 
W-  N.  218. 

1280  S.  100— s.  58-i—Mirasi  rights- 
Inference  from  documentary  evidence — Mixed 
qitestion  of  lata  and  fact — Jurisdiction  to 
interfere. 

The  question  whether  the  documentary 
evidence  properly  construed  entitles  to  a 
finding  that  a  party  has  mirasi  rights  in  a 
land  is  a  mixed  question  of  law  and  fact  and 
a  second  appellate  court  can  enter   into   such 
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a  question.— MARUTI    v.    BANUBAI,     4  B- 
L.  R.  801 

1281  S-  100— S.  5S4— Question  of  undue 
injhu'ncc — Second  A'p'pcaL — Finding  of  fact — 
25  B.  126,  See  Contract  Act  IX  of  1872.  S. 
IG  Col.  257. 

1282  S-  100— S.  58i— Second  Appeal- 
Inference  Finding  of  fact— 31  C,  174— See 
Specific  Relief  Act  I  of  1877  S.  54  K.  Col. 
451— 

1282  S-  100— S".  584— Second  appeal-Claim 
for  rent  beloio  lis.  5,000 — Lease — termination 
of — Facts  admitted — Legal  Representative — 

Held,  that  a  Second  Appeal  lies  against 
the  decision  of, a  District  Judge  passed  on 
appeal  in  a  suit  for  rent  under  Act  X  of  1850, 
wlien  the  claim  is  below  Rs.  5,000  S.  D.  A. 
for  18G1,  p.  8.  followed. 

A  certain  zamindari  belonged  to  A,  G 
and  N.  each  being  entitled  to  a  one-third 
share  thereof.  N  executed  a  lease  in  res- 
pect of  her  one-third  share  in  favour  of 
A  and  G.  Before  the  expiry  of  the  term 
of  the  lease  N  died,  and  daughter  of  N 
succeeded  to  her  estate.  In  the  meantime 
A  and  G  had  sublet  their  ijara  interest 
in  favor  of  the  plaintiff.  The  plaintiff  and  not 
M  paid  Government  revenue  after  the  death 
of  N.  One  of  the  terms  of  the  lease  was  that 
out  of  the  rent  payable  by  the  ijardars  to  the 
lessor,  the  former  should  pay  the  Govern- 
ment revenue  on  account  of  the  lessor's 
share  M.  issued  two  notices,  one  of  them 
being  to  the  tenants  and  the  other  to  A- 
and  G  stating  that  upon  N's  death  she  had  be- 
come owner  of  the  estate  and  the  term  of  the 
lease  having  expired  she  was  entitled  to  re- 
cicve  rents.  After  these  notices  another  hist  of 
Goverumeut  revenue  fell  due  and  was  paid 
by  plaintiff.  When  the  notices  were  sent  by 
M  the  term  of  the  lease  had  not  expired. 

Held,  that  the  above  facts  did  not 
shew  that  i\I  had  determined  the  lease 
which  she  had  the  power  to  do  so  on  the 
death  of  N.  35  Cal.,  1  referred.  The  lease 
did  not  of  itself  come  to  an  end  by  the 
death  of  N.  Neither  by  notices  nor  by 
any  other  act  or  conduct  on  the  part  of 
M  the   lease    came  to  an   end.     SADAI  NAIK 

V.  SERAI  NAIK     5  W-  N-,  C-,  279  =  28  C- 
532 

1283  S.  100— -Sf-  584 -Findings  of  fact— 
Guardians  and  Wards — Suit  for  custody — 
Abatement  of  suit — Torts — Death  of  defendant 
— Continuation   of  suit  against    heir. 

A  Muhammadan  father  sued  the  de- 
fendant to  recover  possession  of  his  two 
daughters  said  to  h  ive  been  left  with  the 
defendant,  who  afterwards  declined  to  re- 
store them.  During  the  pendency  of  the 
suit  the  defendant  died  and  the  suit  was 
continued  against  one  of  his  heirs. 

Held,  that  the  Guardians  and  Wards 
Act  did  not  debar  a  Civil  Court  from  en- 
tertaining a  suit  of  this  nature.  P.  R.,  10  of 
1897,  not  followed. 

Held,  also,  that  the  suit  was  of  the 
nature  of   an   actio  personalis  and  the  cause 
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of  action   in    such   a  suit   docs    not     survivo 
when  the  defendant  dies. 

The  High  Court  cannot  accept  a  find- 
ing of  fact  arrived  at  without  an  applica- 
tion of  sound  principles  to  the  consideration 
of  evidence  as   binding    upon   it      SllARIFA 

V.  munp:khan  sharlikhan,  3  B-  L-  R. 

167  =  25  B  57^. 

1284  S.ilOO— S.  584— Powers  of  a  second 
appellate  court  to  deal  with  inference  of  fact 
or  law: — 

In  second  appeal  the  High  Court  hag 
power  to  consider  whether  the  procedure 
adopted  by  an  appellate  Court  in  dealing  with 
facts  is  proper  or  not,  and  whether  the  infer- 
ence of  fact  or  law  derived  by  the  court  from 
established  facts  is  well  founded  or  not. 
PROTAP   NARAIN  SINGH  Dl'^.B  v.  ROGHU 

raai  h  >.zra,  6  C.  W-  N.185. 

1235  S-  100— S'.  584Second  Appml— 
Findings  of  fact— Power  of  High  Court  to 
interfere — Guardian  and  minor— Gross  neg- 
ligence of  guardian — Withdraiual  of  defence 
or  suit. 

Though  pure  findings  of  fact  cannot 
be  interfered  with  on  second  appeal,  yet 
the  High  Court  is  competent  to.  and  is 
its  duty  on  second  appeal  to,  interfere  with 
incorrect  inferences  of  law  as  to  the  legal 
consequences  regarded  as  following  from 
the  facts  found  by  the  lower  Appellate 
Court. 

A  mere  withdrawal  of  the  guardian  ad 
litem  from  the  suit,  oven  though  there  may 
be  prima,  facie  a  good  case,  is  not  itself 
gross  negligence  on  the  part  of  the  guar- 
dian to  entitle  the  minor  to  re  open  the 
case. 

To  withdraw  from  an  uncertain  defence, 
which  may  or  may  not  have  beeii  sustain- 
able, is  not  in  itself  such  gross  negligence 
as  in  the  eyes  of  the  law  to  bo  tant- 
amount in  its  consequences  to  fraud  on  the 
part  of  the  guardian  ad  litem.  VENKVrBSH 
SCIRE  V.  BHAVANISHANKAR  MANGESH- 
HAO,  5  B.  L.  R.   174, 

1283-  S.  100—6'.  584— Second  appeal- 
Court  acting  on  illegal  evidence — q^uestion  of 
custom —Question   of   law. 

Where  the  lower  appellate  Court  acts 
upon  illegal  evidence  or  upon  evidence, 
which  is  legally  insufficient  to  establish  a 
custom  of  pre-emption,  or  has  disregarded 
any  legal  evidence,  the  High  Court  can 
treat  the  question  of  the  existence  or  non- 
existence of  a  custom  as  one  of  law,  bub 
the  High  Court  cannot,  in  second  appeal, 
consider  the  weight  of  the  evidence  adduc- 
ed by    the  parties.     HASIM    ALT.  v.  ABDUL 

RAHMON.    8  A.  L,  J.  487  =  A-WN,  (1906) 

137  =  23  A.,  698-  ,    , 

1237.  s.  100— S.*  584— Question  of  law 
— Discrttion— Second  appeal — Co-sharcrs-Con 
strnction  on  joint  land — Mandatory  _ii:]unc- 
tlon — Special   damage. 

Defendants  co-sharers  built  upon  land 
which  was  a  common  land.  PlaintitTs, 
thereupon,  brought  a  suit  for  a  mandatory 
injunction.     The    Court    of     first    iuslance 
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granted  the  injunction,  but  tho  lower  ap- 
pellate Court,  finding  that  no  special  damage 
had  occurred  and  tho  plaiutilTs  had  com- 
mitted   a    similar    wrong    before,    refused    it. 

Held,  that  a  second  appeal  would  lie, 
although  tho  granting  of  a  mandatory  in- 
junction was  a  matter  of  discretion,  inas- 
much as,  (1)  tho  defendant  having  built 
upon  common  land,  the  decision  appealed 
against  was  contrary  to  law  as  specified 
in  the  memorandum  of  appeal  within  tho 
meaning  of  S.  584  of  the  Code,  and  (2)  the 
Court  below  had  exercised  not  a  judicial, 
but   an   arbitrary,   discretion. 

Semble: — It  is  not  the  law  that,  where 
a  wrong  has  been  previously  committed  by 
the  plaintiffs  redress  ought  not  to  be  given 
to  them  if  a  similar  wrong  is  afterwards  com- 
mitted by  the  defendant.  Where  co-sharer 
makes  constructions  upon  common  land,  it 
is  not  necessary  for  a  co-sharer,  who  has 
not  acquiesced  in  such  construction,  to 
prove  special  damage.  RAM  BAHADUR 
PAL   V.    RAM   SHANKAR   PRASAD  PAL.— 

2  A.  L-  J-  455' 

(18  A.  115  and  18  A.  361,  relied  on.  26 
A.  327;  A.  W.  N.  (1900),  55;  A.  W.  N.  (1901), 
53;  12  A.  436  and  9  A.  661,  referred,  to). 
RAM  BAHADUR  PAL  v.  RAMSHANKAR 
PRASAD.     2    A-  L-  J.    455- 

1288-  S-  lOO—S.  584— Question  of  law— 
Misconstruction   of    document. 

Per  Harringtoyi  J.  Semble. — Where  the 
issue  of  case  depends  solely  upon  the  con- 
struction of  a  document,  it  may  be  that 
the  construction  is  a  question  of  law.  But 
if  the  document  is  only  a  piece  of  evidence 
to  be  taken  into  consideration  to  arrive  at 
the  conclusion  of  fact,  the  construction  of 
the  document  is  outside  the  construction  of 
Judge   in    special    appeal. 

Per  Mookerjee,  J. — The  misconstruction 
of  a  document  which  is  the  foundation  of 
the  suit,  which  is  in  the  nature  of  a  con- 
tract or  a  documant  of  title,  is  allowed  to 
be  a  ground  of  special  appeal,  but  a  special 
appeal  does  not  lie  because  some  portion 
of  the  evidence  may  be  in  writing  and 
the  Judge  makes  a  mistake  as  to  the  mean- 
ing of  it.  19  I.  A.  228;  19  W.  R.  222  foil. 
SHIB  CHANDRA.  ROY  v.  CHaNDRA  NA- 
RAIN  MOOKERJEE.     32   C-  at  719,  723- 

128d.  S.  100. — S.  584 — Second  appeal. — 
Grounds  for — Construction  of  document  of  title 
— Debutter. 

The  misconstruction  of  a  document 
which  is  the  foundation  of  a  suit  and  which 
is  in  the  nature  of  a  document  of  title  is  a 
ground  for  second  appeal.  19  W.  B.  2^-2 
referred  to. 

Held,  upon  the  con5.truction  of  the  deed 
of  gift  in  suit  that  the  property  was  not 
absolutely  dedicated  to  the  idol  HARA 
SUNDAR  MAJUMDAH  v.  BASQNTA  KU- 
MAR  ROY.     9    C    W-  N.    154 

1290  S-  100— S.  584'-No  appeal  to  loiuer 
Court. 

Semlbe. — There  can  be  no  second  ap- 
peal   from    an    order    passed   by  the    lower  | 
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court  on  an  appeal,  when  no'appoal  itself  Ilea 
to  it:-DAYAKAMu.  GOVAllDHAN  DAS.    Q 

B.  L.  R.  462-28  B  458  at  460;  also  6  C- 
W  N.  614. 

1291  S-  100.  96,  Second  schedule,  O.  XXI. 
R.  -23,  S.  104  XL  III.  R.  1  and  115,  Ss.  584,  540 
562,  588,  622— Bengal  Tenancy  Act  (VIII  ^of 
1885),  Section  30  —Enhancement  suit — Award — 
Decree  on  award — Misconduct  of  arbitraior-Ap' 
peal— Second    appeal — Revision. 

The  plaintiff  brought  a  suit,  under  sec- 
tion 30  of  the  Bengal  Tenancy  Act,  against 
the  defendant.  By  consent  of  both  parties 
the  case  was  referred  to  the  decision  of  aa 
arbitrator.  Tho  arbitrator  gave  au  award, 
to  a  certain  extent,  in  favour  of  the  plaintiff. 
Tho  defendant  appealed  against  the  decree 
passed  in  terms  of  award,  alleging  misconduct 
on  the  part  of  the  arbitrator  who  was  his 
pleader. 

The  Lower  Appellate  Court  held  that 
there  had  been  misconduct  on  the  part  of 
the  arbitrator,  and  set  aside  the  award,  and 
directed  the  original  Court  to  re-try  the 
case. 

Upon  second  appeal — 

Held,  that  the  imputation  of  partiality 
made  by  the  defendant  against  the  arbitrator 
was  entirely  unfounded  and  was  absurd, 
looking  as  the  fact  that  the  arbitrator  was 
the    defendant's    own  pleader. 

The  terms  of  the  last  clause  of  section 
522  and  of  section  588  of  the  Code  of  Civil 
Procedure  preclude  an  appeal,  as  well  as  a 
second  appeal,  in  cases  in  which  a  decree  is 
given  m  accordance  with,  and  not  in  excess 
of,  an  award.  The  order  given  on  appeal  by 
the  Lower  Appellate  Court  in  this  case  was 
certainly  not  a  decree.  The  provisions  of  sec- 
tions 540  and  584  of  the  Code  of  Civil  PlOcc- 
dure  could  not  apply;  neither  was  it  an  or- 
der of  remand  under  section  562.  It  was 
an  order  against  whicb  no  appeal  or  second 
appeal  lay.— I.  L.  R.,  XXV  Cal.,  141  (i897), 
distinguished. 

The  plaintiff's  only  remedy  was  by  ao 
application  under  section  622  of  the  Code 
of  Civil  Procedure.  GANGA  GHARN  ROY 
u.  SASTI  MANDAL.     6  C-  W  N    6l4 

1292  S.  100,  O.  XXXIX  E.  1  S.  584,  492— 
Appeal— Second  appeal. 

No  second  appeal  lies  against  an  order 
passed  upon  an  application  under  Section 
492  of  the  Civil  Procedure  Code.  RAM 
CHANDRA  VITHAL  v.  JANARDHAN  RAM- 
CHANDRA.     4B.  L   R    138- 

1293  S.  100,  96,  O.  XL!  B.^l—S.  584,  540, 
548 — Appeal  r-jectcd  on  the  ground  that  it 
did  not  lie— Second  Appeal — Bengal  Tenancy 
Act  (  VIII  of  1H85),  Section  153. 

An  appeal  against  a  decree  in  a  suit 
which  was  stated  in  the  plaint  to  be  one  for 
recovery  of  arrears  of  rent  of  homestead  land 
was  rejected  on  the  ground  that  the  decree  was 
final  under  Section  153  of  the  Beugai  Tenanoy 
Act,  the  Munsif  having  been  empowered  by  the 
Local  Government  to  exercise  iinai  j  insdictioa 
in  the  class  of  suits  for  rent  coa'ucaiplated  by 
clause  (6).     There  was   no   issue   raised   as   to 
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whether  the  land  in  attear  was  homestead  ot 
agricultural.  Upon  second  appeal  it  was 
contended  for  the  respondent  that  .no  second 
appeal  lay  in  such  cases  and  the  order  of  the 
lower  Appellate  Court  was  correct. 

Heidf  that  the  contention  was  invalid. 
An  order  of  rejection  of  appeal  amounts  to 
a  final  adjudication  of  the  appellant's  claim 
so  far  as  the  Court  expressing  it  decides  the 
appeal  and  second  appeals  against  erroneous 
orders  of  rejection  lie  provided  they  are 
otherwise  entortainable  having  regard  to  the 
nature  of  the  original  suits. 

Held,  also,  that  prima  facie  the  'suit  was 
not  one  under  the  Bengal  Tenancy  Act  and 
Section  153  of  that  Act  had  no  application 
to  it. 

Held,  also,  that  the  Lower  Appellate 
Court  was  wronr:  rejecting  the  appeal.  MA- 
THURA  MOHAN  PAL  v.  AMIRUDDI 
SHILALOO.     8  C-  W.  N-  64. 

1294-  S-  100--S.  584— Application  to  set 
aside  sale  on  the  ground  of  fraud — 31  C.  385- — 
See  S.  47,  No.  874  supra. 

1295.  S.  100— 'S.  584— Second  appeal- 
Order  dismissing  a  suit  for  default  of  appear- 
ance— Decree — Remand. 

An  order  dismissing  a  suit  for  default 
of  appearance  is  not  a  decree  within  the 
meaning  of  S.  2  of  the  Civil  Procedure  Code 
and  therefore  no  first  or  second  appeal  lies 
therefrom.  Jogarnath  Singh  v.  Budhan  (I. 
L.  R.,  23  Cal.  115)  ;  Anwar  Ali  v.  Jaffar  Ali 
(I.  L.  R.,  23  Cal.,  827)  and  Gilkinson  v.  Subra- 
mania,  (I.  L.  R  ,  22  Mad.,  221)  referred  to. 
A  suit  was  dismissed  for  default  of  ap- 
pearance. On  appeal  by  the  plaintiff,  the 
Lower  Appellate  Court  set  aside  the  dismissal 
of  the  suit  and  as  a  necessary  consequence 
direct  the  Court  of  First  Instance  to  proceed 
to  try  it. 

Held,  that  this  was  not  such  an  order  as 
could  be  passed  under  the  remand  sections 
of  the  Civil  Prc^edure  Code  and  the  order 
of  the  Court  of  First  Instance  not  being 
appealable,  the  Lower  \ppellate  Court  acted 
without  jurisdiction  in  setting  aside  the 
decision  of  the  First  Court.  AMRITO  LAL 
MUKHERJEE  v.  RAM  CHANDRA  ROY. 
29  Q.  gQ. 

.1296;  S-  100.— S.  584— Second  appeal, 
right  of — Suit  dismissed  as  yio  legal  represe?ita- 
tive  was  brought  on  record — Appeal  to  District 
Judge  dismissed  also  —Right  of  alleged  repre- 
sentative to  appeal — 36  M  224 — See  S.  96, 
No.  1198  supra. 

1297-  S.  100-— S.  584— Appeal  converted 
into  revision — 2  A.  L.  J.  749 — 8  G.  W.  N.  353 — 
See  S.  47,  No.  850  supra. 

1297  a.  S.  100  —S.  584— Second  appeal- 
Ryot,  right  of,  to  trees— Power  of  Court  on 
second  appeal  to  examine  evidence  of  usage — 
Custo7n. 

A  ryot  holding  lands  in  a  zamindari  on 
a  permanent  tenure  would  as  regards  land 
ou  which  a  money  assessment  is  paid,  be 
prima  facie  entitled  exclusively  to  the  trees 
thereon.  Where  the  crops  are  shared  be- 
tween  the  ryot  aud  ^samindar,  they   will  be 
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jointly  intarested  in  sucli  trees,  but  such 
presumptions  may  bo  rebutted  by  proof  of 
usage  or  contract  to  the  contrary.  Naray^ 
ana  Ayyanyar  v.  Orr,  (I.  L.  R.,  20  Mad.  252), 
followed.  Although  the  provisions  of  s.  58i 
of  the  Code  of  Civil  Procedure  disallow  a 
second  appeal  with  reference  to  findings  of 
fact,  yet,  the  existence  or  non  existence 
of  a  usage  having  the  force  of  law  is, 
Unaffected  by  such  disallowance.  Con- 
sequently, it  is  the  duty  of  the  Court, 
when  it  has  to  pronounce  an  opinion  upon 
such  question,  to  examine  the  evidence 
bearing  on  it,  not  only  as  to  the  sufiicien- 
cy  thereof  to  establish  all  the  elements 
(antiquity,  uniformity,  etc.)  required  to 
constitute  a  valid  usage  having  the  forco 
of  law,  but  also  th»<  credibility  of  the  evidence 
relied  on  and  the  weight  due  to  it.  Cus- 
tom in  India  is  transcendent  law.  A  cus- 
tom cannot  be  established  by  a  few  in- 
stances or  by  instances  of  recent  date. 
Observations  on  the  nature  of  evidence 
necessary  to  support  custom.  Eranjoli 
Vishnu  Nambudri  v.  Eronjoli  Krishnan 
Nambudri  (1  L.  R.,  7  Mad.  3)  followed. 
Hurry  Churn  Dass  v.  Nimai  Chand  Keyal 
(1  L.  R.,  10  Cal.  138),  not  followed.  Bai 
Shrinbai  v.  Kharshedji,  (1  L,  R.,  22  Bom. 
430;,  not  followed. -KaKARLA  ABBAYYa. 
V.  RAJA  VENKATA  PaPAYYA    RAO,   I   L* 

R,  29  M  24;  16  M    L-  J-  8, 

1298  S-  100— S.  584— Second  Appeal— 
Local  custom — Finding  by  lower  Court  regard' 
ing  existence  of  alleged  custom — St.cond  appeal. 

Where  on  a  question  as  to  the  exist- 
ence or  non-existence  of  a  particular  cus- 
tom, the  lower  appellate  Court  has  acted 
upon  illegal  evidence  or  on  evidence  wliich 
is  legally  insufficient  to  establish  an  alleged 
custom,  the  question  is  one  of  law  ;  or  if 
it  appears  that  the  lower  appellate  Court 
has  clearly  from  its  judgment  disregarded 
legal  evidence,  the  Court  can  interfere  ;  but 
the  High  Court  in  second  appeal  is  not 
bound,  notwithstanding  that  the  lower 
appellate  Court  has  heard  and  weighed 
the  legal  evidence  offered  on  both  sides,  to 
examine  and  consider  the  evidence  in  all 
cases  when  the  existence  or  non-existence 
of  an  alleged  custom  is  the  sole  question 
at  issue  Kakarla  Abbaya  v.  Raja  Venkata 
Papayya  Rao  (1  L.  R.,  29  Mad.  24).— HA- 
SHIM  ALI  V.  ABDUL  RAHMAN,  3  A-  L. 
J  467.  =  A.  W.  N.  1906  P  187-28  A. 
698 

1299  S.  100~S.  584— Second  appeal— 
Rent — suit — Decision  s  ttJing  a  rent — RAMA- 
NI  PERSHAD  NARAIN  SINGH,  v.  MA- 
HANTH    ADAIYA     GOSSAIN.     31    Q-    880. 

See   Bengal  Tenancy   Act  S.  106,   109  A.— 

1300  S-  100~S.  584— Second  appeal  rent 
suit — No  gucstion  as  to  rate — BAIDYA  NATH 
BEHARA    V.    DHON    KRISHNA  SIRKaR— 

6-  C    W    N    515. 

See  Bengal   Tenancy   Act   S.    153 — 
See    also    for  other    case    Bengal    Tenan- 
cy   Act  S.    150,     153    and    154-30    C.  947,  8 
0.  W.  N.  436,    1    C.   L.   J.    454.     32   C.   572, 
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8     0.  W.   N.  485,   8  0.    W.   N.  4:37.  9  0.  W. 
N.     122,    7  0.    W.  N.  yoa,  8  0.  W.  N.  438. 

1301  S.  100— S.  5Si—Rent  suit,  Civil 
Cuurt-Sccond  appeal— SAD M  NAIK  v.  SERAI 
NAIK.    28  C   532 

See  BeiKjal  Landlord  and  tenant  Act. 
s.  161— 

1302-  S-  100-~<5-  581— Second  appeal-^ 
Hlijli  Court — iiiibstantlal  error,  or  defect  of 
proceduie — Pleaduiys — Luivcr  appellate  Court 
snaking  new  case  for  iJie  parties. 

When  the  appellate  Court  disposes  of 
a  suit  upon  a  case  not  raised  by  tbo  parties 
and  *.o  which  the  evidence  has  not  been 
directed  there  is  a  substantial  error  or  defect 
of  procedure  within  the  meaning  of  section 
584  of  the  Civil  Procedure  Code. 

Held,  that  it  was  v/ithin  the  jurisdiction 
of  the  High  Court  in  second  appeal  to  dismiss 
the  case  if  there  was  no  evidence  on  the 
record  in  support  of  the  finding  of  the  lower 
appellate  Court.  SHIVA BASAVA  kom  AM- 
INGAVDA  V.  SANGAPPA  bin  AMINGAVDA. 

8  W  N.  0  865  =  6  B-  L-  R-  770-1  A-  L.  J. 
87-29  B   1(?.  C) 

1303.  S.  100— '5.  581— Second  appeal- 
Practice. 

Wheti  the  High  Court  was  of  opinion 
that  the  procedure  adopted  by  the  Lower 
Appellate  Court  in  the  trial  of  the  appeal 
was  not  in  accordance  v/ith  law  which  re- 
quires that  all  the  facts  and  circumstances 
of  the  case  should  be  taken  into  considera- 
tion, the  judgment  under  appeal  was  set 
aside  and  the  case  remanded  for  re-hearing 
iBHUPUT    RAI    V.    KALI    BAI.     6  C-  W-  N- 

857- 

1304.  S.  100— S.  581—llG,yi.N,380-- 
See  s.  11,  No   497  supra. 

1305-     S.   100— /S.   101,  0.  XLIII  B.   I— 

S.  584,  588  (6). 

An  order  dismissing  an  appeal  under 
S.  588  (6),  C  P.  C.  from  an  order  returning 
a  plaint  for  amendment  is  final  undei-  last 
paragraph  of  S.  588  and  is  not  open  to  revi- 
sion under  S.  70  Punjab  Courts  Act  of  1884, 
but  its  legality  can  be  questioned  in  appeal 
from  the  final  order  of  rejecting  the  pftiint 
if  one  lies  to  the  Chief  Court.  15  P.  "W".  It- 
1808-     As  to  s.  588  (6)  see  0.  43  R.  1  A. 

1306  S.  100— S.  584— Objection  astoioant 
of  notice  to  quit — Second  appeal — Ejectment 
suit — Issues  Court  to  frame. 

In  an  ejectment  suit  the  objection  as 
to  want  of  notice  to  quit  is  fatal  even  if 
taken  for  the  first  time  in  second  appeal. 

An  admission  on  the  part  of  the  de- 
fendant cannot  be  inferred  from  the  omis* 
sion  on  his  part  to  ask  the  Court  to  raise 
an  issue.  The  duty  of  raising  issues  rests 
on  the  Court  and  it  would  be  unsafe  to 
presume  from  the  failure  of  the  Court  to 
raise  the  necessary  issues,  an  intention  of 
the  defendant  to  admit  the  facts  which  the 
plaintiff  was  bound  to  prove,  GANG  HON 
SAW  ANT  V.  SHRI  DEV  SIDHESHWAR. 
4B.L.E.  58  =  26  B  360- 

1307  S.  100,  O.  XII  B.  11,  0.  VII.  B  11 
C.  F.  0.   Yl,  S.  104  0.  X.  L.  Ill  B.  l—S,  58i 
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53,  54,  5S8 — Order  retuminy  plaint  for  amend- 
ment— Rejection  of  plaint  for  non-compliance 
with  sucli  order — Ap'peal. 

An  order  directing  a  plaint  to  be  re- 
turned for  amendment,  passed  under  section 
53  of  the  Civil  Procedure  Code  is  appeal- 
able under  clause  G  of  section  588.  Tho 
right  of  appeal  is  not  lost  by  reason  of  re- 
jection of  the  plaint,  for  plaintid's  non- 
compliance with  such  order.  RAMZAN  v. 
ALLAH  YAR,  78  P.  L-  R-  1903- 

1308  S.  100,  Second  Shedute,  0.  XXII  R. 
11  S.  107,  104  0.  X.  L.  Ill  B,  I-S.  584,521, 
522,  582,  588— Appeal  from  decree  of  Appellate 
Court  in  accordance  ivith  award. 

Where  the  first  Court  sot  aside  an  award, 
but  the  lower  appellate  Court  reversing  the 
decision  of  tho  first  Court  made  a  decree 
in  accordance  with  the  award,  and  on 
second  appeal  to  the  High  Court  prelimin- 
ary objection  was  taken  by  tho  respondent 
that  appeal  was  barred  by  s.  522  read  with  s. 
582  of  Civil  Procedure  Code— 

Held,  that  the  obj3ction  had  no  force. 
Though  section  582  requires  an  appel- 
late Court  to  exercise  the  same  powers  and 
perform  the  same  duties  that  are  conferred 
and  imposed  by  the  Code  on  Court  of  Ori- 
ginal Jurisdiction,  that  does  not  necessa,rily 
import  into  the  procedure  in  appeal  the 
provision  of  section  522  so  as  to  make  the 
decree  of  the  lower  appellate  Court  final, 
where  a  decree  under  similar  circumstances 
made  by  the  first  Court  would  have  been 
final. 

(ii)  That  an  order  under  section  521 
Civil  Procedure  Code,  rejecting  an  applica- 
tion for  setting  aside  an  award  is  not  appeal- 
able by  section  588  Civil  Procedure  Code, 
but  a  decree  of  an  appellate  Court,  which 
sets  aside  decree  of  the  first  Court  accept- 
ing application  for  setting  aside  an  award, 
is  not  such  an  order.  SHYAilA  CHARAN 
PRAM  A  NIK    V.  PROLHAD  DURWAN,  8  C- 

W.  F.  3S0. 

1309-  S-  100  —Second  schedule,  O.  XXII, 
R.  11,  S.  107— S.  584,  521,  522,  582— Arbit- 
ration— Award  set  aside  by  Original  Court 
— Decree  on  appeal  in  accordance  with  award 
is  final. 

A  decree  passed  by  an  appellate  Court 
in  accordance  with  the  terms  of  an  award 
setting  aside  the  decree  passed  by  the  Ori- 
ginal Court  refusing  to  recognize  the  award 
is  final  and  no  further  appeal  lies  against 
it.  12  W.  B.,  93,  14  W.  B.,  327,  12  C.  L. 
B.,  564,  22  W.  B.,  447  dissented  from:  26 
P.  B.,  1890,  25  P.  B.,  1902  (P.  C),  10  AIL, 
8  followed.  BAHAR  BAKHSH  v.  INAYAT 
ALL    89  P-  R-   1904. 

1310-  S.  100— O.  XLI  B.  27— S.  584, 
568— Second  Appeal— Civil  Procedure  Code 
(XIV  of  1882),  S.  584— Admission  of  addi- 
tional evidence — Discretion   of   Court. 

The  refusal  by  an  appellate  Court  to 
exercise  the  discretion  vested  in  it  by  s. 
568  of  the  Code  of  Civil  Procedure,  with 
respect  to  the  admission  of  additional  evi- 
,dencQ   would  be  an  error  or   defect  in  pro- 
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oeduro  withia  tho  moaning  of  S.  584  of 
the  Code,  bocause  s.  5G8  distinctly  implies 
that  discretion  must  be  exercised.  But  a 
refusal  in  the  exercise  of  discretion  to  ad- 
mit additional  evidence  is  undoubtedly  not 
such  an  error  or  defect.  —  ll.VM  PlAltl  v. 
KALLU,  A.  W.  N-  1901  P.  11  =  22  A- 
121 

1311.  S.  100— 5.  102S.  58i,  586- -Second 
appeal — Question  of  laio — Landlord  and  te- 
nant— Nature  of  tenant's  liolding — Ejectmant 
suit — Annual  tenancy — Notice  to  eject.  Ne- 
cessity  of — Cause  of  action. 

The  question  as  to  the  nature  of  a  te- 
nancy, wliether  the  defendants  were  merely 
tenauts-at-will  of  the  plaintiff  or  whether 
they  were  yearly  tenants,  is  a  question 
of  law  and  can  be  dealt  with  on  second 
appeal. 

A  yearly  tenant  is  entitled  to  a  rea- 
sonable notice  to  quit  before  a  suit  can  be 
filed  fo*r  ejectment.  In  the  absence  of  such 
notice  the  landlord's  suit  for  ejectment 
must  be  dismissed.  SULATU  DASS  v.  JADU 
NATFi:    DAS.     8    C-   W".    N-    774- 

1812-  8.  100,  105,  114  and  O.  XLVII. 
B,  7,9— S.  584,  591,6^3,  629 -Review  of  judg- 
ment granted  for  "  any  other  suffi,cient  rea- 
son"— Objection  against  the  order  iJi  appeal 
from   final    decree. 

Held  that  Ss.  58 i  and  591  of  the  Code 
do  not  control  S.  G29,  so  as  to  confer  a 
right  of  appeal  in  a  case,  where  the  appeal 
is  not  based  on  one  of  the  objections  men- 
tioned   in   S.   629. 

An  objection  against  the  order  of  ad- 
mission of  an  application  for  review  of 
judgment  cannot  be  taken  in  an  appeal 
against  the  final  decree  except  on  one  of 
the  grounds  mentioi^ed,  as  grounds  of  ob- 
jections   in   S.   629. 

Where  an  application  for  reveiw  of 
j  idgment  is  granted  for  "any  other  suf- 
ficient reason"  under  S.  623  of  the  Code, 
tbe  sufficiency  or  otherwise  of  the  reason 
ife  not  a  good  ground  of  appeal  against  the 
order  (21  A.  695,  24  C.  878  followed  and  23 
M.  314  distingu^shed)  GOPALA  AIYAR  v- 
BAMASWAMI   SASTRIAL,  I7  M-  L.  J.  603 

=  2  M  L   T   519  =  31  M  49- 

1313.  S.  192~S.  586—Second  Appeal— 
Small  cause — Suit  by  co-sharer  to  recover  his 
share  of  profits  of  a  Khoti  takshim  recover- 
ed by  another    co- sharer. 

The  plaintif!  brought  a  suit  to  recover 
Bs.  130  from  the  defendant,  another  co- 
sharer,  on  account  of  his  share  of  the  pro- 
fits o:  land  in  a    khoti   village. 

Hid,  that  the  suit  was  cognizable  by  a 
Court  of  Small  Causes  and  as  the  claim 
was  below  Rs.  500,  no  second  appeal  lay 
as  provided  by  section  586  of  the  Civil  Pro- 
cedure Code.  VA3UDEV  NARAYAN  v. 
DAMODAR   WAMAN.     6  B.  L.  R.   870. 

1314.  S.  102— S.  5S6Small  cause—Suit 
for  rent  and  declaration  that  lands  are 
nanjah   lands. 

A  suit  for  recovery  of  rent  (the  amount 
Bought   to  be  recovered  being   less   than   Rs. 


500)  coupled  with  a  prayer  for  a  declaration 
that  tho  lands  are  nanjah  lands  is  a  suit 
of  a  smiU  cause  nature,  and  no  second  ap- 
p3al  lies  in  such  a  case.  V.  R.  R..  RAM\- 
NVTIIV  OFLWCCLAR  u.  KAMVChlV  ANTH- 
0:^1    UDAYAN      16   ML.  J.   432- 

I3I5-  S.  102- -•^'.  58G—Sec)nd  appeal-^ 
SmilL  CauHe—6uit  for  compensation  for  illegal 
search   by  Police. 

No  second  appeal  lies  in  a  suit,  for 
compensation  under  Rs.  500  for  trespass  in 
tho  defendant's  having  caused  the  plaintiff's 
house  to  be  searclied  by  the  Police,  as  such 
suit  is  not  exjmpted  from  the  oognizauco 
of   a  Court   ofSmi.ll    Causes. 

Such  a  suit  cjuld  nob  be  regarded  as 
an  action  for  a  malicious  prosecution  when 
the  information  given  was  only  to  the 
Police,  and  step^  taken  were  only  in  a  police- 
investigation  prepiratorv  to  a  prosecution 
before  a  Magistrate.  TRILOGH:a>TA  BAK- 
SH[  V.   BliiJJO  PATRD.    12  m.  L  J.    319. 

1313  S-  102— -5.  5S3Sec3nd  appeal— Pecu- 
ni%ry  Limit— Frami  of  plaint  the  guiding 
princ'pl'i. 

Hiii,  that  S.  553,  C.  P.  C,  contemplates 
rather  the  original  character  of  the  suit  than 
the  character  which  it  m  ly  subs3qu'3ntly  as- 
sume by  operation  of  findings  of  the  Courts. 
Consequently,  where  the  plamtiS  prayed  for 
specific  perforo'  i  1  .e  of  a  contract  and  in  tho 
alternative  for  ;i.ah  400  dainiges,  and  the  first 
court  avvarded  daini,ges  but  tbe  lower  ap- 
pellate Court  dismissed  the  whole    suit.— 

Hild,  that  a  second  appeal  lay.  LAX- 
MANDAS   V.  LANE.     6  B-  L-  R-  781. 

1317  S.  102— 'Sf.  586 -''Suit  of  the  ni,ture 
cognizable  by  a  Court  of  Smalt  Cdtnes" — Suit 
for  rent  less  Uian  lis.  500  and  for  a  declara- 
tion of  the  propriety    of  patta. 

The  plaintiff  prayed  for  a  declaration 
that  the  patta  tendered  by  him  was  a  proper 
patta  and  for  rent  tho  amount  of  which 
was  less  than  Rs.  500. 

Held,  that  no  second  appeal  lay  in  the 
case.  RAMACFIXNDRVIYAR  v.  MUtiAM- 
MAD   NOORULLV      SAHLB.     1    M-    L-    T- 

8X4=13,  M.  L.  J,   477=30   MIOI   (F- B  ) 

1318  S.  102—3.  5S6— Second  appeal— 
LimU.ition — Cause  of  action  complete  0  i  date 
of  illegal  distress— Compensation  for  illegal 
distress— 25    M.   540— 

See  Provincial  Small  Cause  Court  Act 
IX   of    1837   S.    15    Col.    764. 

1319  S.  102 -s.  586— Tort  committed  by 
Gooernment  servant— Liahlity  of— Second  ap- 
peal—Suit against  Government — 9.  C.  W.  N. 
495 

'see   Pro.   S.    C.  C.    Act   IX  of    1887   Sch. 
II    Art.    2,    3    Col.    775. 

1320  S.  102—5.  586 — Question  of  title- 
Claim  to  possession  of  land  lohen  title  to 
land  is  disputed — Second  appeal— 3  B.  L.  R. 
239—25    B.   6i5. 

See   Pro.   S.   C.   C.  Act     IX   of    1837.   S. 
23   Col.  769. 
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1321  8.102—5.  586— Suit  for  mesne pro- 
fifs— Second  appeal— 11  M.  L.  J.  26-21  M. 
118— 

Soe  Pro.  S.  0.  C.  Act  IX  of  1887— Sch. 
II    Art    31    Ool.  781  — 

1322  S.  102  S.  686  -Second  appeal— Suit 
of  the  nature  cognizable  by  a  Court  of  Small 
Causes. 

The  plain 'ill  suod  to  rocovor  possession 
of  certain  book  containing  lists  of  clients, 
which  the  plaintiff  stated  she  had  made 
over  to  the  defendant.  She  also  claimed  a 
sum  of  lis-  GO,  which  she  alleged  the  de- 
fendant had  collected  on  her  behalf. 

Held,  that  the  suit  was  one  of  the  nature 
cognizable  by  a  Court  of  Small  Causes. 
HANS  RAJ  V.  IIATNI  ALIAS  JWALA  DEI. 

W.  N-,  A-,  1904,  p,  227-27  A  200- 

1823  S.  102— S.  586— Second  appeal. 
No  second  appeal  lies  in  a  suit  under 
•Rs-  500  for  cesses  recoverable  as  rent,  and 
the  fact  that  the  plaintiff  asserted  that  he 
was  entitled  to  recover  them  on  the  lia- 
bility of  the  land  did  not  alter  the  nature 
of  the  suit  which  was  cognizable  by  a 
Court  of  Small  Causes.  PaDMAVATHEMMA 
V.  RAJAH  OP  VENKATAGIRI,  M-,  L.  J., 
I90L  p  115 

1324:  S-  102— S.  586— Suit  for  rent  con- 
taining prayer  for  the  eyiforcement  of  a  charge 
in  respect  of  tlie  cist: — 

A  suit  for  rent  containing  prayer  for  the 
enforcement  of  a  charge  in  respect  of  the  cist 
must  be  regarded  as  one  for  the  enforcement 
of  the  terms  of  a  muchalika,  and  was  of  a 
small  cause  nature  and  no  second  appeal 
lay.  19  M.  229  foil.— HARISGHANDRA 
DBV  V.  NARAYANA.     26  M-  J?08- 

1325  S.  102-  S.  586-Ohiter  d[cta.-Au- 
thority  of — Charge  on  properly — Unsolicited 
payment  on  behalf  of  another. 

The  Judge  ought  with  all  due  respect 
to  examine  into  dicta  of  jadges  but  he  must 
not  allow  any  number  ot  them  to  effect  his 
judgment, 

Unsolicited  expenditure  in  respect  of  the 
property  of  another,  even  if  made  for  the 
purpose  of  its  preservation,  gives  no  lien 
outside  maritime  law. 

A  man  by  making  a  payment  in  respect 
of  property  belonging  to  another,  if  he  does 
so  without  request,  is  not  entitled  to  any 
lien  or  charge  on  that  property  for  such 
payment.  14  Cal.,  809  ;  14  AIL,  274,  approved. 
SHIV  RAO  V.  PUNDLIK.  4  B-  L.  R.  90  = 
26  B  437. 

1326  S.  102-  S.  586— Appeal  from  order 
of  remand  in  Small  Cause  suit — AGANDH 
MAHTO  V.  KHAJAH  ALIULAH.  H  C-  W. 
N-  862-  See  Limitation  Act  Sch.  II  Art  48  and 
109. 

1327  102— S.  586— 'Second  Appeal—Small 
Cause—Fruit   on  trees — Moveable  property. 

A    second   appeal    does    not   lie   in  a  suit 

for  recovery    of   a  sum  less  than  Jis-    500  by 

enforcement    of    a  mortgage   of  fruit  of  trees, 

the  duifc  being  cognizable  by  a  Court  of  Small 

Causes.     BENGASAMI  KONAN   v.   SELLA- 
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PERUMAL   PADAYACHI,      M-  L.  J.,    I90I 
p   313. 

1328  S.  102.  S.  580— Provincial  Small  Cause 
Courts  Act  (IX  of  1887),  Section  23— Question, 
of  title. — Jurisdiction  of  Civil  Court  to  try 
second  appeal 

In  a  case  in  which  the  plaintiffs  claimed 
damages  on  account  of  fruits  said  to  have 
been  taken  from  trees  growing  on  their  land 
the  Court  of  Small  Causes  returuei  the 
plaint,  under  section  23  of  the  Provincial 
Small  Cause  Couits  Act,  for  presentation 
to  a  Court  having  jurisdiction  to  deter, 
mine  the  title  to  the  land.  The  Munsif 
found  that  the  plaintiffs  had  established  their 
possession  to  only  a  portion  of  the  land  and 
decreed  the  claim  in  part.  On  appeal  the  Subor- 
dinate Judge,  in  awarding  damages,  passed 
a  declaratory  decree  to  the  effect  that  the 
land    belonged   to  the  plaintiffs. 

The  defendans  appealed  to  the-  High 
Court. 

Held,  (1)  that  no  second  appeal  lay  to  the 
High     Court— 24    Cal.,   bbl,  followed;  and 

(2)  that  in  a  suit  like  this  for  money 
the  Subordinate  Judge  had  no  jurisdiction 
to  make  a  declaratory  decree  of  title 
which  was  quite  beyond  the  scope  of  the 
suit  as  iustiuued  and  tried  in  the  Munsif s 
Court  as,  though  the  plaintiffs  had  asked 
the  Court  to  come  to  a  decision  on  the 
question  of  title,  but  there  was  no  prayer 
for  a  declaration  of  title  to  the  land,  nor  had 
the  plaintiffs  offered  to  pay  any  further 
Court  fees.  RASH  BBHARI  PAL  GHOWDH- 
RY    V.    SRIDHAR    BELAL.     6   C-    W    N 

687. 

IS29.     S.  10%-S.  586-27  M.  63-Sec  s.  11, 

No.  498  supra. 

1330-  S.  102— S.  586-11  C.  W.  N.  861— 
See  s.  47  No.  898  supra, 

1331-  S.  102-'S'.  586-6  B.  L.  R.  440— See 
s.  100,  No.  1261  supra. 

1332-  S.  102-S.  586-8  C.  W.  N.  774— See 
S.  100,  No.  1311  supra. 

1833-  S.  102-S.  586-8  0.  C.  405— See 
S.  47  No.  861  supra. 

1334-  b-  102—5.  586— Profits  of  bazar— 
Suit  for  share  of — Second  appeal — 4  0.  C.  89 — 
Sec  Pro.  S.  C.  C.  Act  IX  of  1887,  S.  15,  col. 
764. 

1335-  S-  102— S.  586— Second  appeal  in  a 
suit  for  less  tlian  Bs.  500 — Suit  for  profits  of 
immoveable  property — 7  0.  C.  202 — See  Pro. 
S.  C.  C.  Act  IX  of  1887,  Sch.  II,  Art.  31,  col. 
782. 

1836-  S-  102—5.  586— Suit  for  share  of 
profit  is  a  suit  for  accounts  and  exempt  under 
Art.  31  of  the  Act  IX  of  1887—5  0.  C.  130— 
See  Pro.  S.  C  C.  Act  IX  of  1887,  col.  783. 

1337-  S-  102—5.  586—MahabraJiinuni  dues 
— Suit  for — Jurisdiction — Small  Cause  Courts 
Act  (IX  of  1887),  Sch.  II,  Art.  12— Second 
appeal. 

In  a  suit  for  the  recovery  of  a  share  of 
Mahabrahmani  dues  the  Lower  Appellate 
Court  reduced  tlie  amount  decreed  to  Rs.  60. 
In   the    Court   of   Judicial    Commissioner   it 
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was  contested  whether  a  second  appeal  lay  in 
such  a  case. 

Held,  that  no  second  appeal  lay,  as  it 
was  a  suit  cognizable  by  a  Court  of  Small 
Causes.  It  should  not  bo  considered  as  ore 
for  possession  of  hereditary  office  or  of  inter- 
est in  such  office  or  a  suit  to  establish  an 
exclusive  or  periodically  recurring  right  to 
discharge  the  .functions  of  an  office  as  con- 
templated under  art.  12,  sch.  II,  Act  IX  of 
1887.     GHIIIAO  V.  SHEO   PaRSHAD.     2  0- 

C  276 

1337  (a)  S-  102— S.  5S6— Second  appeal 
— Pecuniary  j arisdiction-Issues — Indian  Con- 
tract Act  {IX  of  1872),  S.  231— Contract  by 
agent  with  third  parties  where  principal  is 
undisclosed.  LAKSHUMANDAS  NARAYAN- 
DAS  V.  ANNA  R.  LANE.  6  B-  L-  R-  731 
32  B-  356-  See  Contract  Act  IX  of  1872 
S  231    Col.  373. 

1337  (b)  S.  102— S.  586—Provineial 
Small  Cause  Courts  Act  (IX  of  1887),  Sch. 
I.  Art  31— Suit  of  a  Small  Cause  Court  na- 
ture— Second   appeal — High   Court. 

A  sued  B  for  the  value  of  his  share  in 
the  produce  of  certain  lands  alleged  to  be- 
long jointly  to  him  and  the  defendants. 
This  right  was  denied  in  the  written  state- 
ment. The  lower  Courts  dismissed  the  suit. 
On  second  appeal,  a  preliminary  objection 
was  taken  that  no  second  appeal  lay,  as 
the   suit  was   of  a  Small  Cause   Court  nature. 

Held,  that  no  second  appeal  lay  as  the 
question  of  title  arose  incidentally,  and  did 
not,  therefore,  remove  the  suit  from  the 
cognisance  of  the  Court  of  Small  Causes 
(17  B  42  and  21  B  248  fol).  EISSRISANG 
B\NESANG  V.  NARAN3ANG  MANVBHAI. 
10  B  L.  E.  733 

1338  S-  102— S.  586  and  smill  cause 
cmrt  Act  (IX  of  1887),  sch.  11,  art  3— Suit 
for  damages  for  breach  of  contract  against 
Secretary  of  State — Sttit  in  consequence  of 
soma  act  done  by  one  as  a  Government  Ojji 
cer — Small  cause    court    suit,  second   appeal— 

A  piece  of  land  was  leased  by  the 
Station  Staff  Officer  of  Sitapur  as  an  Offi- 
cer of  Government,  to  the  plaintiff  for 
grazing  for  5  years.  It  provided  that  the 
whole  or  any  'poi'tion  of  it  might  be  re- 
sumed for  the  whole  term  of  the  lease  or 
for  a  lesser  perijd  on  payment  of  a  pro- 
portionate compensation,  A  part  of  the 
land  was  taken  from  him  for  the  purpose 
of  establishing  a  Government  grass  farm 
and  compensation  was  prxid  to  him.  After 
this  it  was  determined  to  discontinue  the 
grass-farm,  and  the  land  which  had  been 
taken  from  the  plaintiff  was  let  to  others 
foi'  grazing  purposes.  The  present  suit  was 
instituted  against  the  Secretary  of  State  to 
recover  Rs.  4.50  as  damages  for  the  loss 
the  plaintiff  sustained  by  the  land  which  was 
taken  from  him  bein^j  let  to  at-liors  and 
used  for  gi-aziug  purposes  The  first  Courr. 
tiismissed  the  suit.  The  Lower  Appellate 
Court  decreed  it.  In  second  appjil,  a 
preliminary  objection  was  taken  to  the 
effect   that  the     appeal-    was   barred   by    the 
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provisions  of  section  58G,  C.  P.  C,  inasmuch 
as  the  suit  was  of  the  nature  of  a  Small 
Cause  Court  suit  and  its  value  vras  under 
Rs.  500. 

Ildd,  the  suit  fell  within  art  3,  sch. 
II  of  the  Provincial  Small  Cause  Courts 
Act  and  a  second  appeal  was  not  barred 
by   s.   58G,    Civil    Procedure   Code. 

Held,  also,  that  the  plaintiff  had  no 
cause  of  action— SECRETARY  OF  ST.\TE 
FOR  INDIA  IN  COUNCIL  v.  MUNSHI 
NIAZ    AHMED,    5  0  C-.  403- 

1339  S-  102 — S.  580— Small  cause— A 
suit  for  rent,  not  only  of  house  rent,  is  a 
suit  of  a  nature  cognizable  in  a  Court  of 
Small  Causes  luilhin  the  meaning  of  S.  586 
C.  P.  C,  23  M.  547  followed— M AUNG  SIT 
LE   V.    MAUNG  SHWE  THIN.     1  L-  B-  R- 

1900  to  1902-P  69  - 

1340  S-  104~S.  588— Appeal— Order  re- 
moving  Receiver. 

An  order  for  the  removal  of  the  Recei- 
ver passed  after  the  compromise  of  the  suit 
pending  tbe  decision  of  which  ho  was  ap- 
pointed is  not  appealable,  though  the  order 
provided  that  accounts  be  rendered  and 
possession  given  according  to  the  terms  of 
the  compromise.     SANT  SARAN  DAS  v.  GU- 

LAB  DAS.    A.  W-  N.  1903-  p.  67. 

1341  g,  104 — S.  588 — Appeal  dismissed 
for  default-Application  to  have  appeal  reopened 
--NGA  PO  AN  D.  NGA  NYUN  BU.  TJ.  B- 
R.  1907  P-   1-     {Limitation) 

See   Limitation   Act   S.  5. 
1341.     S.  104— S.  588— Letters  Patent— Sec- 
tion   15 — Appeal. 

The  word  "final"  as  used  in  Section 
588  of  the  Civil  Procedure  Code  is  not  used 
in  the  sense  that  it  is  not  subject  to  re- 
view by  the  same  Court  or  to  revision  by 
the  High  Court  or  to  appeal  to  His  Majes- 
ty in  Council  under  Section  595  of  the 
Civil  Procedure  Code.  The  word  is  used 
simply  in  the  sense  that  there  shall  be  no 
second  appeal  to  a  Court  of  a  higher  grade, 
and  in  this  view  it  is  not  inconsistent  with 
the  provision  of  Section  15  of  the  Letters 
Patent  in  appeals  from  the  jadgmei^it  of 
one  Judge  of  the  High  Court  to  the  High 
Court. 

Under  Section  15  of  the  Letters  Patent 
an  appeal  lies  against  an  order  passed  by 
a  single  Judge  of  a  High  Court  on  an  appeal 
from  an  order  mentioned  in  Section  583 
of  the  Civil  Procedure  Code.  MUTHU- 
VAIEN  V.  PERIASAMI  I  YEN.  13  M-  L- 
J.  497. 

1342-  S  104  —S.  533— Custom— Alluvion 
and  di^Muio?!— Mauza  Khanpur,  Gujrat  Dis- 
trict. 

Found,  that  by  custom  prevailing  in 
village  Kha'ipar  of  the  GujJit  District  ia 
alluvion  and  diluvioa  cases  when  land  re- 
appears it  bjcjm3s  shanill  U  I'h  a  vi  aot 
the  property  of  the  ownir  to  wliv.nit  be- 
longed   before   sub;nn'siun      SVHEB   DfN    u, 

ILAM  DIN.    15  p.  R.  1904. 
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1343.  S-  104-0.  AT.7.  n.23,  S.  lii{l) 
— S.  .5(S'5,  5C)-J,  aS'J — Propfirf.j/,  taken  in  exQ- 
cn.don  of  cxparlc  decree— D.xree  set  asidr,  and 
case  remanded  in  appeal  -Court  remanding 
a.   case,    pmaer  of-'HefitUiilinn. 

If  a  docreo  is  set  aside  on  appr>.al  and 
the  case  is  rcmaudod  under  S.  5G2,  the 
appellant  is  entitled  to  restitution  of  the 
property  taken  possession  of,  in  execution 
of  the  decree  so  set  aside,  although  a.i 
appeal  has  hoen  preferred  against  the  or- 
der of  remand.  Every  Court,  which  sets 
aside  an  order  or  decree,  has  inherent  po- 
wer to  order  restitution  of  anything  taken 
in  execution  of  the  decree  or  o<.-der  set 
aside  (14  C.  484,  21  C.  9ft0  lollowed)  SAROD\ 
PROSAO  CHATTERJEK  v.  SAUDaMINI 
DEBYA,  3  C-   L.    J.    181. 

1344.  S-  104,  O.  XLLR.23S.  588,562 
—■Agra  Tenancy,  Act  (U  of  1901,  Local),  Sec- 
tion 193  —  Remand — Appeal. 

Section  588  of  the  Civil  Procedure  Code 
does  not  apply  to  proceedings  in  rent  suits 
under  the  Agra   Tenancy   Act. 

No  appeal  lies  against  an  order  of  re- 
mand for  trial  on  merits  pass  !  by  an  ap- 
pellate Court  under  fciie  Agra  Tenancy  Act. 
ZAlilJR  ALT    V.    SHER     ALE     SALT 

20   W.  N   A-  19G6,  p.  5- 

1345-     S-    104 —O.  IX.  n.  13,    OXXI.  R.  2, 

S.  llii-Ss.  588,  IDS,  258,  6:23 ~  Execution  of 
decree—Satisfaction  of  decree  -  Application  to 
certify  satisfaction  granted  exparte—Ex-parte 
order—  B.rv  iciv— Appeal— Revision. 

The   jadgment- debtor   made  an    applica- 
tion undcL-  section  258  of  the  Civil  Procedure 
Code  askiiig  the  Court  to  issue  a  notice  to  the 
decree-holder  to  show    cause   whv  au    alle^^ed 
adjustment  of  the  decree  should  not  be  rec°or- 
ded  as  certified.     The  application  was  grant- 
ed,   and    thereupon    tbe    decree-holder  made 
an  apphoaUon  under  section  108   of  tlie  Code 
to  have  the    holder  granting    the    application 
set  asiae.     The  Court  rejected  it,  after    it    was 
asked    to  treat  the    appiic  ition    as  one  made 
for  review  of    judgment  under   section  623    of 
the   Code.     The     Court     refused    to    treat    it 
as    such    and    expressed    no    opinion    on    the 
merits  as  to  whether  any  grounds  for    review 
existed  or    not.     The   decree-holder   appealed 
against  the  order  under  clause    (?,)  of    section 
688  of  the  Code.     The    decree    holder    took    a 
plea   in    his    appeal    that   the    Lower     Court 
ought  to  have  treated  the  appliontion    as    one 
under   section  623  of   the   Code    and    disposed 
of  It    as  such.     On   appeal   the    case    was  re 
raandea  with  the  direction  that    the    applica- 
tion should  be   treated   as    one    made    for    re 
view,    the    appeal    wa,s   otherwise     dismissed- 

On  appeal  to  the  High  Court   against   the   or- 
der of  remand — 

Held,  that  appeal  to  the  High  Court  was 
comp.^tent,  for  it  was  made  against  an  order 
of  remand  and  that,  even  if  r,o  appeal  lay 
tbe  order  of  remand  should  bo  set  aside  un- 
der revisional  powers  of  the  High  Court,  for 
It  was  made  wiihout  jurisdiction 

That  no  appeal  lay    to    the    lower    appel- 
la.te  Court  against  the  order  of  the  first  Court 
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refusing  to  treat  the  application  as  an  ap- 
plication   for    review    of  judgment.     N\NDA 

1909  p'Vs"^-    3  A.  L.  .r.  II9=A.  W.  N. 

1346.  S.  104.-5.  152  0.  XX  R.  6—S.  115— 

Ss.  588,  206,  622— Amendment  of  decree  by 
Original  Court  after  confirmation  on  appeal 
—Objection  to  execution  of  amended  decree  not 
maintainable  when  amendment  tuas  not  qiies.- 
tioncd  by  appeal  or  revision. 

The  original  Court  amended  a  decreo 
after  it  was  affirmed  on  appeal.  The  judg- 
ment-debtor took  no  tsteps  to  set  aside  the 
amended  decree. 

Held,  that  he  was  not  entitled  to  raise 
objection  in  execution  that  the  Original 
Court  had  no  jirisdiction  to  amend  tho 
decree  after  it  was  affirmed  on  appeal 
MENATALI  v.  AMDAR  ALL  9  0  W  N" 
605- 

1347.  S-  \0^— Second  Schedule— Ss.  588, 
521— Arbitration— Aivard— Order  setting  aside 
award — Appeal. 

Held,  that  no  appeal  lay'from  an  ordei' 
passed  under  section  521  .)f  the  Civil  Proce- 
dure Code,  setting  aside  an  award.  10  AIL, 
8  overruled.  8  W.  N.  Cal.,  390,  followed. 
•GANGA    PARSHAD  v.    KURA.     W-    N    A 

1906,  p.  64  =  3  A  L.  J.  168  =  28  *A  s4Q8.  ' 

1348.  S.  104-O.  Xhl  R.  5,  6-SS.588, 
545,  543 — Delivery  of  possession.  Stay  of^ 
order  for^-Order  staying  proceedings.  Effect 
of,  pending  a;ppeal — Appellate  Court.  Poiver 
of,  to  stay  order  and  proceeding— Rule  nisi. 
Order  fo>\  effect  of — Execution,  order  for,  when 
actuaUy  carried — Court,  Jurisdiction  of—^ 
Express  provisions  of  the  Code — Procedure. 
Matters  of — Court.  Inherent  power  of— Secu- 
rity for  restiLution  of  property  or  for  carrying 
out  of  decree. 

Section  545  of  the  Code  of  Civil  Proce- 
dure does  not  apply  after  execution  hag 
been  carried  out. 

The  essence  of  a  Code  is  to  be  exhaus- 
tive on  the  matters  in  respect  of  which  it 
declares  the  law.  On  any  point  spe,- 
cifically  dealt  with  by  it  the  law  must  ba 
ascertained  by  interpretation  of  the  language 
used  by  the  Legislature.  In  respect  of  such 
matters  the  Court  cvnnot  disregard  or  ga 
outside  the  letter  of  the  enactment  accord- 
ing to  its  true  construction.  The  Code,  there- 
fore, binds  all  Courts  so  far  as  it  goes. 

The  Code  of  Civil  Procedure  was  not 
intended  to  be,  and  is  not,  exhaustive.  It 
does  not  affect  previously  existing  powers 
of  the  Court  unless  it  takes  them  away. 
17  AIL.  29  [at  p.  31).  and  Civil  Rule  No.  3093 
of  1905  referred  to. 

The  duty  of  a  judge  is  to  apply  dis- 
positions of  law  not  only  to  what  appears 
to  be  regulated  by  their  express  provisions 
but  to  all  the  cases  to  which  a  just  appli- 
cation of  them  may  be  made  and  which 
appear  to  he  comprehended  either  witbia 
the  express  sense  of  the  law  or  within  the 
consequences  that  may  be  gathered  fiona 
it.  9  W.  R.,  402  (a.t  p.  406)  and  Domars 
Civil   Law   Ch.   XII.    Section  17  referred  to* 


(    1265     ) 


CIVIL    DIGEST  OF  OASES 


(     12GG    ) 


Sup:  Govt,  acts  (V  of  1908)    {Coyitd.) 

The  Code  (loos  not  affect  tho  power 
and  duty  of  the  Court,  in  cases  wlicro  no 
specific  rule  exists  to  act  according  to 
equity,  justice  and  good  conscience,  though 
in  tho  exorcise  of  such  powers  it  must  bo 
careful  to  see  that  its  decision  is  bas3d 
on  sound  general  principles  and  is  not  in 
conflict  with  them  or  tho  intentions  of  the 
legislature. 

The  Court  will,  where  tho  circumstan- 
ces require  it,  exorcise  an  inherent  power 
to  act  ex  delicto  Justitirc  and  to  do  that 
real  and  substantial  justice  for  the  admi- 
nistration of  which  alone  it  exists.  Civil 
Bu^e   No.  3093  of  WO.-y  followed. 

Tho   appellate  Court,    having    seizing   of 
the   appeal,    has     an    inherent     power    over 
the    sui  j3ct    of      litigation     the     nature     of 
which   is   indicated  and    implied  by   section 
583   of  the   Code     of     Civil     Procedure    and 
can  in     the     exercise    of     that     power    and 
notwithstanding    that    the     decree    has    been 
executed   call    upon   tho  respondent    to  fur- 
nish security    for   tho     duo   performance    of 
any    decree  which     may    be   made   on    such 
appeal.     7   Bom.    H.     C.   R.,    A.     C.  J.,   122; 
8    \V.   B.,   144;  12    W.    R.,     296;   17    W.   B., 
521;   10   M.  I.    A.,    196;   19   Mad.,  140(142); 
L.  B.,   14   I    A.,   37;   s.    c,   6    AIL,    269;   L. 
B.,  10  I.   A.,    171;   s.   c,     10    Cal.,    109;   28 
CaL,    734;  5  0.   W.    N.,     781;    31    Gal.,' 722; 
L.   B.,   3   P.  C.    465;    10   M.  I.  A..  203;  2  C. 
L.  J.,  537;  9   W.  B.,  402;   23  Mad.,  306  refer- 
red to  and  followed. 

An  order  for  stay  is  made  on  the  day 
that  it  is  pronounced,  and  not  on  that  on 
which  it  is  drawn  up  or  communicated. 
4  Deg^  F.  and  J.  456,  s.  c,  31  L.  J.  Gh. 
429  referred  to. 

When  a  superior  Court  has  said  that 
execution  of  a  decree  is  not  to  take  place, 
from  that  moment  the  Court  to  which  applic- 
ation bas  been  mide  for  execution  has  no 
authority  to  execute  ifc  and  delivery  of 
possession  under  tho  authorty  of  an  order 
which  v/as  not  then  in  force  but  had  been 
suspouded  upon  a  stay  granted  by  a  superior 
Courtis  invalid.  1  C.  W.  -N ,  226  cxplriined 
and  dissented  from.  17  California  36 ;  79  Am. 
Dee.,  139  referred  to. 

Per  Woodroffe,  J".— Section  546  of  the 
Code  of  Civil  Procodure  has  reference  to  the 
case  where  an  order  has  been  mad)  for  exe- 
cution and  tho  execution  is  ponding  or 
about  to  bo  given  effect  to.  It  docs  not 
apply  where  the  order  for  execution  has 
been  actually  carried  out  and  where  the 
property  in  suit  lias  actually  been  delivered 
under  the  order  made. 

Per  Mookerjee,  J. — The  words  in  section 
646  of  the  Code  of  Civil  Procedure,  namely, 
"  the  appellate  Court  may  for  like  cause, 
direct  the  Court  which  passed  the  decree  to 
take  such  security,"  aro  noc  controlled  by  or 
merely  confined  to  the  case  in  which  an 
order  has  been  made  for  tho  execution  of  a 
decree  and  the  execution  proce:!dings  are 
still  pending.  The  words  in  question  are 
wide   and     the   Court   should    not     put   too 
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narrow  a  construction    upon    them  and  thus 
restrict  the  powers  of    the  appellate  Court. 

Section  546  of  tho  Code  authoriz  ;s  a 
Court  of  appeal  to  take  security  from  a 
decree-holder  even  after  execution  of  tho 
decree  under  appeal  has  been  completed. 
10  M.  I.  A.,  196  referred  to.  HUKUM  CHANU 
BOID    V.     KVMALANAND     SINGH.     S-  C, 

3C  L.  J.,  67-33  C  927. 
1348.  (a)    S-    104,-0.  IX.  B.   13,  S.  105 

--588,    108,    591 — Order  setting   aside ^a  decree 
passe(l\  ex-parte. 

Section  588  of  tho  Civil  Procedure  Codo 
while  allowing  an  appeal  from  an  order  under 
S.  108,  refusing  to  set  aside  an  ex  parte  decree 
does  not  allow  an  appeal  from  an  order 
sotting  lasido    an    ex-parte   decree. 

Tho  words  "affecting  the  decision  of  the 
case,"  in  Section  591,  moan  affecting  ^the 
decision^of  the  case  on  its  merits.  An  order 
setting  aside  an  ex-parte  decree  does  not 
come  within  the  purview  of  the  section. 
22  Cal.  981,  and  24  All.,  464,  followed.  TAS- 
SADDUQ  HUSAIN  v.  HYA'J!-UN-NISSA. 
A  W  N.  1903,  P  39-25  A  280- 

1348  (b).     S     104,    105,   106-S.5S8,   591, 
' ^gg — Limitatioii  Act   {XV  of    1877),    Schedule 
II,    Articles   10   and   120 — Pre-emption   suit — 
Oral  sale— Physical  j^osstission. 

An  order   passed   in  an  appeal  presented 
under    section    538    of    tho    Civil  Procedure 
1  Codo  is  final.     24  Mad.,    447,  followed.     P.  B., 
89  of  1891  and  18  Bvn.,  35,  referred  to. 

Section  591  of  the  Civil  Procedure  Codo 
provides  for  appeals  from  decrees  aitackitig 
the  correctness  of  orders  whicli  are  not  ap- 
pealable under  Section  588  or  whicli  have 
not  been  appealed  under  that  section.  20 
AIL,  42,  Inferred  to. 

The  words  "physical  possession"  in 
article  10  of  the  second  schedule  of  the 
Limitation  Act  mean  personal  and  imme- 
diate possession.  A  suit  for  possession  of 
joint  and  undivided  share  in  land  by  right 
of  pre-emption  up  )n  an  oral  sale  is  governed 
by  article  120  of  the  second  Schedule  of  the 
Limitation  Act.  KISHEN  CHAND  v.  KEHli 
SINGH.  140  P  L  K-  1904=14  P-  R-, 
1904. 

1349.  S.  104,  0  XVII  B.  3—Ss.  5S8,  153— 
Appeal  against  an  order  of  the  District  Judge, 
aissviixsing  the  suit  tinder  S.  158,  Civil  Pro- 
cedure Code — Such  order  amounts  to  a  decree 
and  is  appra'able. 

A  alter  pioducing  some  evidence  in  the 
Court  of  first  instance  was  absent  on  the 
date  fixed  by  the  Court  for  producing  other 
evidence  in  the  ease.  The  Court,  however, 
on  the  evidonoo  on  the  record,  passed  a  dec- 
ree in  his  fav.;ur  against  B.  On  B's  appeal 
the  District  Judge  allowed  the  appeal  and 
passed  an  order,  dismissing  the  suio  under 
S.  158C.  P.  C.  A  fnither  appeal  was  lodged 
by  A  against  the  order  of  the  District  Judge, 
dismissing  the  suit.  B  took  a  preliminary 
objection  that  no  appeal  lay  as  the  order 
paj^sed  by  the  District  Judge  wa.s  ^uuder  S. 
156  of  the  Code  of  Civii  Procedure. 
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Held  that  tlio  District  Judge  had  no 
power  to  appeal  to  pass  an  order  under  S.  153, 
Cede  of  Civil  rroccduro,  and  even  assuming 
that  he  had,  he  could  only  exorcise  sucli 
powers  with  roforoncc  to  the  appeal  boforo 
him,  and  not  with  rofcronco  to  the  suit  in 
tho  Court  of  first  instance.  The  Judge  hav- 
ing set  aside  what  was  undoubtedly  a  decree 
his  order  dismissing  tho  suit  also  amounted 
to  a  decree  and  an  appeal  lay  from  his  order. 
KUStlER  AND  ANOTHEU  v.  JUGRAJ 
SINGH.    10  0.0.245- 

1350.  S.  104,0.  XXIR.90—S.  588,311 
— Appeal  from  an  order  dismissing  an  appli- 
cation in  default. 

Held,  that  no  appeal  lies  from  an  order  dis- 
missing for  default  an  application  to  set  aside 
a  sale  under  S.  311,  Civil  Procedure  Code, 
(5  0.  C.  249  followed  10  M.  270  retd.)  SRIPAL 
SINGH  V.  PANDIT  RATAN  LAL  AND 
MaIKU  LAL.     10  0.  C.    171- 

1351.  S.  104,  0.  XLl  It.  17— S.  588,  566 
— Appeal  dismissed  in  default — Adjournment 
applied  for  by  Pleader  reftised— Default— 
Readmission. 

An  application  by  a  Counsel  or  Pleader 
instructed  only  to  apply  for  an  adjournment 
which  is  refused  is  not  an  appearance  within 
the  meaning  of  tho  Code.  When  in  such 
circumstances  an  appeal  is  dismissed,  the 
dismissal  is  not  one  on  the  merits  but  is  one 
for  default  under  S.  556,  C.  P.  C,  so  as  to 
entitle  the  appellant  to  apply  for  re-admis- 
sion under  S.  558  of  the  Code.  8  C,  W.  N. 
621  app.;  4  C.  W.  N.  237  overruled.  SATISH 
CHANDRA  MUKBRJEE  v.  APARA  PRA- 
SAD MUKERJEE.     1!    0-  W.  N.    329  =  5   C- 

L.  J.  247=34  0-  403  (F-  B). 

1352.  S.  104,  O.  XLI R  17— Ss.  588,  556— 
Appeal  dismissed  -^in  default — Appeal  treated 
'as  aib  application  for  revision. 

Held,  that,  where  an  appeal  had  been 
heard  on  a  particular  date  and  the  Court, 
after_  hearing  the  agreements  in  the  case, 
appointed  an  amin  to  prepare  a  plan  of  the 
disputed  land  and  the  case  was  adjourned 
to  another  date  to  consider  the  report 
and  the  appellant  did  not  appear  on 
the  adjourned  date,  the  appeal  should 
not  have  been  dismissed  in  deiault^but^de- 
cided  on  the  merits. 

Held,  further,  that  where  on  such  an 
adjourned  date  the  Court  dismisses  the  ap- 
peal under  S.  556,  no  applioation  'under  S. 
658  is  maintainable  and  no  appeal  lies  against 
an  order  refusing  such  an  applicafcion.  The 
proper  procedure,  in  such  a  Gc'.sg,  would  be 
to  apply  for  revision  of  the  said  order. 
SHEO  SINGH  V.  SUBH  KARAN  SINGH. 
8  0-  C   28i. 

1353  S.  104,  0.  IX.  R.  13,  0.  XLI.  R. 
12,  k!3,  S.  13;J  S.  96,  0.  XLL  R.  3.—S.  588 
108,  552,  562,  564,  640,  540,  543~Eai  Parte 
Decree— Appeal  again d— Remand. 

An  ex  parte  decree  is  appealable  on  the 
ground,  that  the  defendanS  was  not  in  de- 
fault in  failing  to  appear,  as  well  as  on 
the  merits.    Iu_aii    appeal   against    an  Q;a 


Sup:  Govt,  acts   (V  of  1908)    (Gontd.) 

parte   decree,  tho  Appellate   Court  has  power 
to  reverse  the  d  ecroo    on  the  ground  that  tho 
suit  ought    not    have    been    decided    ex  parte 
and  to  remand  tho    suit    to    be  re-iicard  :  but 
such  order    of    remand    would    not    bo  under 
section  562    of    the    Civil    Procedure    Code  or 
on    any    of   the    grounds    meuLioned    thoroio. 
Janardan    Dobey    v.'Ramdhone   (I.    L.    R ,  23 
Cal.  733),    not    followed.     GauHsa/iel  v.   Soures 
(I.    L.    R.,    23    Mad.    260),    dissented    from. 
Perumbra  v.   Subramuiian  (I.  L.  R.,  23   Mad. 
415),    and    Habib    v.    Biddeo    (I.    L.  R.,  23  All. 
67),   followed.     SADIIU    KlllSHNfV   I  YE  11  y. 
KUPPAN  lYENGVR.     1  M.  Ii.  T.  2aS-16 
M  Ii  J  479  =  30  M.  54 

1354.  S.  104,  0.  XLI  R.  23— Ss.  5SS, 
562 — Agra  Tenancy  Act  (II  of  1901,  Local/, 
Section  193 — Remand,  appeal. 

Hild,  that  an  appeal  does  not  lie  from 
an  order  of  remxnd  made  under  section  562 
of  the  Civil  Procedure  Code,  in  a  suit  .or 
other  proceeding  under  the  Agra  Tenancy 
Act,  1901.  VILVYvT  HCJSEiNT  v.  MUIA- 
RAJA  MAHENDRA  CHANDRA  N  iNDY. 
W.  N.  A..,  1905,  P  193  =  23  A    83 

1355.  S.  lOi,  0.  XLIR.  23~Ss:  583,  562 
Inconsistent  claims — Order  rejecting  a  plaint  is 
a  decree — Appellate  order  admitting  plaint, 
7iot  a  decree — Second  appeal. 

The  Court  of  first  instance  rejected  the 
plaint  on  the  ground  that  it  contained  two 
inconsistent  claims,  and  the  Court  of  appeal 
held  that  the  plaintiffs  were  entitled  to  press 
both  claims  in  one  suit,  and  directed  tho 
first  Court  to  proceed  with  the  trial  of  the, 
suit  on  its  merits. 

Held  on  appeal  that  the  order  of  the 
Court  of  first  instance  was  an  order  rejecting 
the  plaint  and,  therefore,  a  decree,  a:iJ  the 
order  of  the  appellate  Court  was  an  order- 
admitting  the  plaint,  which,  not  being  a 
decree,  nor  au  order  under  S.  562,  Civ.  Pra. 
Code,  was  not  appealable.  BRAJA  LAL 
MITRA  V.  UPENDRA  KRISHNA  MITRA. 
6  C.  Ii.  J.,  214. 

1358.  S.  104,  0.  XLI  R.  23-~Ss.  538,  562 
— Order  of  remand — No  appeal  after  suit  i& 
finally  disposed  of. 

An  appeal  under  S.  588,  Civ.  Pro.  Code, 
against  an  order  of  remand  cannot  be  enter- 
tained, if  preferred  after  the  suit  has  been 
finally  disposed  of  by  the  lower  court.  (9  C. 
W.  N.,  895  fol.  ;  12  A.  510,  dist.)  SALIG 
RAM  y.  BRIJ  B.ILAS.  4  A- L-  J-,  56))- A- 
W-  U-  1907,  P-  234- 

1357-  S.  10^,  O.  XXI R.  89—533,  310  A. 
— No  appeal  lies  frotn  an  order  setting  aside 
a  sale  under  Section  310  A. 

Held,  that  no  appeal  lies  from  an  order 
under  section  310  A  of  the  Code  of  Civil  Pro- 
cedure setting  aside  a  sale,  wbecher  tha 
auction  purchaser. is  the  decree  hoiaar  or  aa 
outsider.  W.  N.  AIL,  1895,  p.  liO  referred  to. 
KCBER  SINGH  v.  SHIB  LAL.  W-  H-  A- 
1904,  p.  237  =  27  A-  263- 

1358.  S.  104,  0.  XLI  R.  23,  O  XXXIX  R. 
2—Ss.  588,  562,  493. 

An   appeal   lies   against  an    order  passed 
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under   section]  493  of     the   Civil    Procedure 
Code. 

But  an  order  passed  on  appeal  against 
an  order  passed  under  Section  493  is  final 
and  no  appeal  lies  against  it  to  the  High 
Court.  It  makes  no  difference  that  the  order 
of  the  lower  ^ppol]ate  Court  \r  an  order  of 
remand.  VENKATAPATHI  NAIDIU  v. 
TIIIUMALAI  CHETTI.     24  M- 447- 

1359     S.  104,    105,0.    XLIR,    17— S.  588, 
691,  55G. 

An  order  refusing  to  grant  an  application 
under  section  558,  Civil  Procedure  Code, 
for  the  restitution  of  an  appeal,  is  appealable 
but  no  appeal  lies  from  an  order  granting 
such  an  application. 

The  meaning  of  the  words  in  section  591 
of  the  Civil  Procedure  Code,  "  affecting  the 
decision  of  the  case '  is,  that  it  must  be 
shown  that  the  error,  defect  or  irregularity 
bad  affected  the  decision  of  the  case  on  the 
merits.  An  order  granting  such  an  appli- 
cation is  not  an  order  contemplated  by  sec- 
tion 591  of  the  Civil  Procedure  Gode.—XXII 
Cal,  981  followed.  GULAB  KUNWAR  v. 
THAKUR  DAS.  A*  W-  N-  1902  P-  186  = 
24  A-  464. 

I860-  S.  104,  O.  XXI  R.  63,  S,  105- 
Ss.  588,  ;^83,  591  — Letters  Patent,  Clause  15— 
Appeal — Person  claiming  interest  in  the  pro- 
perty attached. 

An  appeal  lies  from  the  order  of  a  Single 
Judge  of  the  High  Court  determining  an  ap 
plication  made  under  Section  278  of  the 
Civil  Procedure  Code.  Section  15  of  the 
Letters  Patent  is  not  controlled  by  Sections 
588  and  591  of  the  Code— 22  Mad.,  63;  26 
Cal.  361;  9  Cal,  ^m.  followed. 

An  objection  under  Section  278  of  the 
Civil  Procedure  Code  may  be  preferred  by 
a  person  on  whose  behalf  a  trustee  or  agent 
had  taken  mortgage  of  the  attached  proper- 
ty prior  to  attachment.  SABAPATTY 
CHETTY  y.  NARXYANSAMI  OHETTY.  M- 
L  J,  1901,  P  343-25  M  595. 

1361-  S-  I04-S.  588—28  B.  378— See  s.  42 
No.  677  supra. 

1362.  S.  104-S.  588— See  S.  47—8  0.  C. 
254  No.  886,  1/  M.  L.  J.  114  No.  892  ,  29  C. 
Cii,  No.  829,  31  G.  385  No.  874,  5  C.  W.  N. 
12 1  No.  881   supra. 

1363-  S.  104-S.  588— See  S.  95-28  A. 
81— A.  W.  N.  1905  P.  197  No.  1190,  24  M.  62 
No.  1191  supra. 

1364-  S.  104— S.  588—See  S.  96—83  P. 
R.  19U2.     No.  1199. 

ISSf).  S.  104-S.  588— See  S.  99—28  C. 
324.     No.  1247.  s7ipra. 

1366.  S.  104--S.  588—See  S.  100—  6  C. 
W.  N.  614,  No.  1291,  15  P.  W.  B.  1908,  No. 
1305,  78  P.  L.  R.  1903  No.  1307,  8  C.  W.  N. 
399.     No.  1308  supra. 

1367-  S.  104,  S.  lOo-Ss,  588,  589— Ap- 
peal— Exprcsrion  '  subordinate  to  that  Court.' 

Tlie  expression  '  subordinate  to  that 
Court'  as  used  in  section  589  clause  (a)  of 
the   Code   of   Civil    Procedure   must  be  cou- 
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struod  with   reference    to  its   appellate    juris- 
diction.   ram^H'^lal    v.    raja    GOKCL- 

DAS,  R.    B.   BALLAP>I)AS  ■  AND    SETH   JI- 

WANDAS.    14  C  P  :L    R  U90LP.  62- 

1363-  8.  lOi,  O.  IX  R.  7  a.  XVII  R.  2, 
S.  105— S.  588,  101,  157,  591— Ex  parte  order 
set  aside — Aiypeal  as  to  the  terms  imposed. 

A  Court  decided  that  sullijieot  cause  for 
the  defendant's  non-appoarauce  had  not  beea 
shown,  but,  nevertheless,  set  aside  the  ex 
parte  order. 

Held  it  exceeded  its  jurisdiction  under 
Ss.  101  &  157  read  togctber  it  could  only 
have  rci  ;cted  the  application  to  set  aside  the 
order  and  proceeded  to  record  its  judgment. 
An  appellate  Court  cannot,  on  appeal  from 
the  decree  passed  in  such  a  case,  interfere 
with  the  terms  imposed  upon  the  defendant 
when  setting  aside  the  ex  parte  order.  S, 
588  gives  him  no  right  of  appeal  as  to  the 
terms  on  which  he  should  be  put,  nor  can  it 
be  said  that  the  term  imposed  "affected 
the  decision  of  the  case  "  within  the  mean- 
ing of  S.  591.  The  words  "  affecting  the  de- 
cision of  the  case  "  in  S.  591  mean  "  affecting 
the  decision  of  the  case  with  reference  to  the 
merits  of  it."  (23  C.  738  (P.  B.),  20  B.  380, 
16  C.  426,  22  C.  981,  24  A.  464  and  25  A.  280, 
Vefd).  MOHOMAD  AKBAR  KHAN  v.  R.  B. 
KASTUR  CHAND  DAGA.     2  N.  L   R-  179. 

1368  (a),    s.  104-O.  XLIII  R.  i  {a),  s. 

107.  O.  XXII  R.  11.  s.  106-S.  588(6),  582, 
589— Appeal — Order  of  Appellate  Court  return- 
ing plaint  for  presentation  to  proper  Court — 
Suits  Valuation  Act  (VII of  1877),  s.  11. 

S.  588  (6)  of  the  Code  of  Civil  Procedure 
refers  not  only  to  orders,  passed  by  a  Court 
of  first  instance,  but  to  similar  orders  which 
an  Appellate  Court  may  pas3  by  virtue  of 
s.  582  of  the  Code.  Where  an  order  return- 
ing a  plaint  for  amendment,  or  to  be  pre- 
sented to  the  proper  Court,  is  passed  by  a 
Court  of  appeal,  an  appeal  will  lie  from  such 
order  in  the  manner  provided  by  s.  589  of 
the  Code.  Bindcshri  Chauheij  v.  Nandu,  (1. 
L.  R.,  3  All.  456)  overruled.  Chinnasami 
Pillai  V.  Karuppa  Udayan,  (I.  L.  R.,  21  INIad, 
234).  and  Goor  Bux  SaJioo  v.  Brij  Lai  Benka, 
(I.  L.  R.,  26  Cal.,  275),  followed.  Where, 
however,  an  appellate  Court  makes  an  order 
returning  a  plaini  for  presentation  to  the 
proper  Court,  the  Court  of  first  instance 
having  heard  and  decided  the  suit,  it  is  the 
duty  of  the  appellate  Court  under  s.  11  of 
the  Suits  Valuation  Act,  1887,  first  to  find, 
and  to  record  its  reasons  for  so  finding, 
whether  the  error  in  valuation  complained 
of  has  prejudicially  affected  the  disposal  of 
the  suit  on  the  merits.  WAHID-ULLAH  v. 
KANHAYA  LAL.    25  A-  e74  ;  F-  B. 

1369.  s.  104,  O.  XLIII  R.  1  {a)-0.  VII 
R.  10,  S.  107,  O.  XXII  R.  11,  s.  115— Ss.  588  [6), 
57,  582,  622— Suits  Valuation  Act  (VII  of 
1887),  Section  11— Bengal  Courts  Act  {XII  of 
1887),  Section  21  (2)— Jurisdiction — Appeal. 

No  appeal  lies  from  an  order  of  au  ap- 
pellate Court   returning    a    memorandum    of 
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appeal  for  prosoiiLation  to  the  proper 
Court.  The  tonus  of  section  588  of  the  Civil 
P^'oeedure  Code  do  not  cover  such  a  oaso, 
nor  can  the  reading  of  section  57  with  sec- 
tion 582  j  i.stify  tlie  iuterpcUatiou  of  the 
words  '  niomorandum  of  appeal  '  after  the 
word  "plaints"  in  clause  G  of  section  588. 
14  Mad..  4(;2,  dissented  from.  21  Mad.,  234  ; 
4  All.,  478  ;  2G  CiLy  275  ;  distiiKjuLsked. 

The  appellate  court  is  not  justified  in 
refusing  to  hear  an  appeal  on  the  ground 
that  the  suit  was  undervalued  and  if  pro- 
perly valued  it  had  no  jurisdiction  to  hear 
the  appeal.  It  is  bound  co  hear  the  appoal 
and  dispose  of  it,  having  regard  to  the  pro- 
visions of  section  11  of  the  Suits  Valuation 
Act  and  to  determine  this,  amongst  other 
questions,  whether  the  undervaluation  of 
tiie  suit  has  prejudicially  aifectod  the  dis- 
posal of  the  suit  on  its  merits,  and  the 
grossuess  of  the  undervaluation  may  be  con- 
sidered when  determining  the  question  of 
preiadice.  KAGtlUNATH  GHAUaN  SINGH 
V.    SHAMO  KGERI.     31  C-  344. 

1369  (a),  s.  104-0.  XLIII  R.  1  {a)- 
S.  5i>d  (6) — Order  returning  plaint  for  amend- 
ment — Jurisdiction — Appeal. 

Held,  that  an  order  returning  a  plaint 
for  amendment  is  not  a  decree.  It  is  an' 
interlocutory  order.  It  is  not  decisive  of 
the  suit  or  appeal.  An  appeal  lies  from  such 
order,  under  section  588,  cl.  (6),  0.  P.  C. 
PEHTAB  NARAIN  SINGH  v.  RAGHUNaTH 
BAKSH    AND    ANOTHER.    2  0-  G  5- 

1370  8.  104,  O  XLIII  R.  1  (c),  O.  IX  R. 
8,  9 — 6'.  588  {8),  102,  103— Decree — Order  dis- 
missing suits  in  default — Appeal. 

An  order  under  section  102  of  the  Civil 
Procedure  Code  dismissing  a  suit  is  as  much 
a  decree  as  an  order  under  any  other  sec- 
tion of  the  Code  deciding  a  suit.  The  order 
comes  within  the  definition  of  the  word 
"  decree  "  and  is  appealable  as  such.  9  All., 
427;  W.  N.  All.,  1883  p.  171;  30  Cal.,  660, 
referred  to.  GOSTO  BEHARY  SARDAR  u. 
HARI  MOHAN   ADAK.     8  C-  W-  N-  313. 

1371  S.  lO'l,  0.  XLIII  li.  1  {d)—S.  588  (9) 
— Attachment  before  jagment — Property  out- 
side jurisdiction — Civil  Procedure  Code,  Chap- 
ter XXXIV. 

Property  outside  the  local  limits  of  the 
jurisdiction  of  a  Court  cannot  be  attached 
before  judgment  under  Chapter  XXX IV  of 
the  Code  of  Civil  Procedure.  Ram  Pertab 
Jhoivar  V.  Madho  Rai,  (1902)  7  C.  W.  N.,  216, 
cited.  Pannu  TJiaven  v.  Sathappa  Chettij, 
(1902)  I.  L.  B.  R.  810  ;  Krishnasaml  v.  Engel, 
(18b4)  I.  L.  R.  8  Mad.,  20;  Raja  Gokaldas  v. 
Jankibai,  (1903)  5  Bom.  L.  R.,  570;  followed 
SIVA  SAWT^IY  SITIA  v.  SULIMAN  DA- 
WOODJI  PAREK.    8  L-  B-  R-  1303  p.  255. 

1372  S.  104,  O.  XLIII  R.  1  (d)-Appeals 
from   orders — Order    rejecting    an   application 

.  to  set  afiide  an,  order  passed  ex-parte  under 
section  280  Civil  Pro-:cdure  Code — Civil  Pro- 
cedure Code,  sections  108,  588  (9),  617. 

Clause  9  of  section  588  of  the  Code  of 
Civil  Procedure,    1882,  applies  only  to  orders 
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setting  aside  ex  parte  decrees.  An  order  under 
section  280,  releasing  prc^perty  from  attach- 
ment, is  not  a  deorue,  and  therefore  no  ap- 
peal lies  against  an  order  rejecting  an  ap- 
plication under  sections  108  and  047  to  set 
aside  such  an  order  passed  ex-parte.  Minak- 
sJii  Naidu  v.  Subranianya  ISastri,  (1887)  I. 
L.  R.  11  Mad.,  20,  referred  to.  Paresk  Nath, 
Chatterji  v.  Secretary  of  State  for  India. 
(1888)  I.  L.  R.  10  Cal.,  31  dissented  from.  LQ 
BEIN  V.  PO  SEIN.  3  L-  B-  K.  1906  P. 
2o3. 

1372  (a).  8.  104-O.  XLIII  R.  l  (e)-S. 
588  {10),  P20— Personal  attendance  of  plain- 
tiff. 

A  sued  B  and  0  on  the  basis  of  a  mort- 
gage bond  for  the  recovery  of  Ks.  97.  B  and 
C  pleaded  payment  in  part,  as  endorsed  on 
the  back  of  the  bond  by  A.  A's  claim  beincy 
decreed  for  Rs.  56  only,  ho  appealed.  The 
suit  was  remanded  for  the  trial  of  the  ques- 
tion of  the  genuineness  of  the  endorsements. 
The  Court  of  first  instance  ordered  A  to 
appear  personally  tor  the  purpose  of  beinc/ 
questioned  regarding  his  admissiou  or  denial 
of  certain  documents  produced  on  defend- 
ants' behalf.  This  order  was  reversed  in 
appeal. 

Held,  that  the  order  of  the  first  Court 
was  one  under  section  120,  C.  P.  C.,  para- 
graph I. 

Held,  also,  that  such  order  was  not  ap- 
pealable under  cl.  (10),  section  558,  C.  P.  C, 
which  refers  to  orders  passed  under  the  2nd 
para,  of  sec.  120.  RAM  CHARAN  v.  LALA. 
SHAMBHJ  NATH.  3  O.  C-  31- 

1373.  S.  104,  0.  XLIII  R.  (i),  0.  IX  R.  12, 
13,  15,  18  (2),  20— S.  588,  129,  131,  134,  135— 
Letters  Patent,  clause  15 — Appeal — Judgment 
— Discovery  and  inspection  of  documents. 

No  appeal  lies  against  an  order  passed 
under  Section  135  of  the  Civil  Pjrocedure 
Code,  i'he  word  'judgment,'  in  clause  15 
of  the  Letters  Patent  means  a  dtCiSiou  which 
affects  the  merits  of  the  question  between  the 
parties  by  determining  some  right  or  liabi- 
lity, and  does  not  include  a  mere  formal 
order  or  an  order  regulating  the  Procedure 
of  a  suit. 

An  order  under  Section  135  is  not  a 
'julgmant'  within  the  meaning  of  that 
clause.  Section  588  does  not  take  away  the 
right  of  appeal  given  by  clause  15  of  the 
Letters  Patent. 

Where  an  order  passed  under  Section 
135,  directing  the  defendant  to  make  further 
affidavit  of  documents  required  all  docu- 
ments to  be  disclosed  in  defendant's  affidavit, 
and  also  all  documents  mentioned  in  the 
list  annexed  to  the  written  statemsnt,  must 
be  open  to  plaintiff's  full  and  free  inspection 
w^hether  any  of  such  documents  were  pri- 
vileged or  not,  and  without  any  opportunity 
being  given  to  the  Court  of  considering 
whether  such  privilege  existed  or  not. 

Held,  that  the  order  as  regards  inspec- 
tion was  liable  to  be  set  aside  as  having  been 
passed  without  jurisdiction. 
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Tlio  effect  of  sections  131  and  134  is 
to  make  cither  the  specification  of  a  do- 
cument hy  the  party  seeking  the  inspoctioa 
or  its  disclosure  by  the  other  side  an  essen- 
tial   preliminary  to  the  right  of  inspection. 

A  Judge  has  no  jurisdiction  to  order 
inspection  of  documents  before  ascerttining 
what  those  documents  are. 

It  is  the  duty  of  the  Judge,  even  though 
no  objection  may  be  taken  by  any  one,  to 
consider  Vvhether  a  rule  of  public  policy 
does  not  prevent  the  disclosure  of  tiie  do- 
cuments or  information  sought.  THE  SEG- 
Rhi'lAKY  OF  ^:TATE  FOR  INDIA  v.  JE- 
IIANGIR  MANECKOI  CURSETJI,  4  B-  L-  R. 
342 

1374  S.  104,  O.  XL.  IIIR.  I,  (e)  O.  XXIL 
B.  10 — 588  (21),  372 — Reports  of  cases  as  evi- 
dence. 

An  order  under  section  372  of  the  Civil 
Procedure  Code  substituting  persons  as 
plaintiffs  practically  disallows  objections  to 
the  substitution  and  is  appealable  under,  s. 
588  (21),  The  words  'dcvt>lation  of  interest' 
in  section  372  are  not  used  in  a  technical 
sense,  they  do  not  mean  only  devolution 
by  death.  Reports  of  cases  are  not  to  be 
treated  as  evidence  of  orders  and  judgments 
reported.  SOURINDRA  MOHAN  TAGORE 
V.  8IR0M0NI  DEBI,  5  C-  W-  N-  807  =  28  C. 
171. 

1375-  8.  104  ,  O,  XLIII R.  I.  (e),  O.  XXIL 
R.  10 — S.  588  {21)  and  372 — Ajjpeal  order  allow- 
iiig  objections  under  section  372 — A.  W.  N.  1902 
P.  84—24  A.  342— See  s.  2  Col.  908. 

t376-  S.  104,  O.  XLIII  R.  L  (e)0.  XXII 
R.  10  —S.  588  (21),  372 — Appeal  against  order 
refusing  assignee  to  be  brought  on  record  as 
up-pcllant—24   A.  532 -See  s.  2  Col.  908. 

1376  (a)  S.  104-  O.  XLILl  R.  L  (s)  S.  588 
(24) — An  order  refusing  to  appoint  a  receiver 
falls  render  s.  505  and  not  under  s.  503  and  is 
not  therefore  appealable  under  section  588(24)  - 

7  C.  719  followed— SA'^K  XT  A  DIN  v.  SHAN- 
KEllBUSB,  1  O.  C-  21- 

1377  S.  1Q4,  O.  XLIII  R.  L  (q  r  t),  0.  XL 
R.  1  to  3,  —  S.  688  {24)  503  and  505.— Receiver 
^-Appeal  against  order  pa  f^sed  by  Districte  Judge 
refusing  sanction  to  the  appointment  of  a 
Receiver. 

An  appeal  lies  against  an  order  passed 
by  a  District  Judge  refusing  sanction  to 
the  appointment  oi'  a  Receiver  recommended 
by  a  subordinate  Court.  KHAGENDRA 
N  A  RAIN    SINGH    v.  SHASHADHAR    JHA. 

8  C  W.  N-  608-81  C  495- 

ITH  (a)  S-  IQ^—XLIII  R.  1.  (g  r  t)—14 
M.  L.   J.  471     See  s.  107  No.  1406  infra. 

1378  3-  104,  O.  XLIII  R.  I—'S.  588  {16) 
20  C.  548— See  section  73  -Vo.  1098  supra. 

1379  S.  104—0.  XLIII  R.  1—s.  588  {16) 
Second  appeal  -  Bengal  Tenancy  Act  1885, 
Section  153. 

No  appeal  lies  from  an  order  passed  by 
a  DiM^rict  Judge  on  appeal  sotting  aside  a 
sale  of  the  doleudant's  propory  sold  in  exe- 
cution of  an  ex-partc  decree  for  arrears  of 
rent    for    less  than     Its-.   100   27  Cal,   4S4, 
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followed.    MONMOniNl   DASI   v.     LAKHI- 
NARAIN.     28    C-,  116. 

1379  («)  S.  104  O.  XLIIL  R.  1.  27  B. 
604— See    S.  100  No.  1379  infra. 

1380  S.  104,  0.  XLIIL  R.  1.  O.  XXIL  R. 
4.  Ss.  588  (18),  '368  —  Abatement  of  suit.  Ap- 
peal against  order  of. 

An  order  passed  under  section  368  of  the 
Civil  Procedure  Code,  declaring  that  a  suit 
shall  abate,  is  appealable  under  section  5d8 
(18)  of  the  Civil  Procedure  Code. 

A  mortgagee's  suit  against  the  mortgagor 
and  his  surety  is  not  liable  to  abatement  by 
the  death  of  the  surety  when  his  heirs  are 
not  impleaded  as  defendants  within  the  pro- 
scribed period,  if  the  mortgage  gives  up  his 
claim  to  proceed  against  the  eslate  of  the 
surety.  MEHDI  HQSAIN  v.  SUGHRA  RE- 
GAM,    w.  N-,  A.  1903  p.  15-25  A-  203. 

1381  S.IQ^,  0.  XLIII  R.  l—Ss.  588  {28} 
2—13  M.  L.  J.  296—26  M.  518.  See  S.  2— 
Col.  909. 

1381  (a)  S-  104,  O.  XLIIL  R.  1,  O, 
XL  I  R.  23—588  (28),  562— Appeal  from  re- 
mand, order — Power  to  go   into  merles. 

If  in  an  appe  vl  under  S.  588  (28)  against 
a  remand  order  under  S.  562,  it  is  held  that 
the  remand  order  appealed  is  not  warranted 
by  the  terms  of  the  section,  as  the  case  has 
not  been  disposed  of  by  the  Court  of  firsc 
instance  upon  a  preliminary  point,  tho 
Chief  Court  cannot  enter  upon,  or  in  any 
way  deal  wiLh,  the  spurious  preliminary 
point,  which  the  lower  Appellate  Court  ha  I 
wrongly  held  to  justify  tho  remand  order  ( j 
P.  R.  1892,  1  P.  R.  1903  referred  to)-IMA2il 
BIBI  V.  GHULAM  HUSSAIN.  38  p.  R. 
1908=86  p.  W.  a-  1908  =  177  ?•  L.  H- 
1908. 

1332.  S.  101,0.  XLIII  R  1,  O.  XLI  R. 
23 — S-  588  (28),  562--Rcni'ind — Appear — Ap- 
peal filed  after  disposal  of  case — Transfer  of 
Property  Act  (IV  of  1882),  Section  108,  clause 
(j) — Land'ord  and  Te.nant — Tenure  of  honi'i- 
stead  land  created  before  the  Act,  transferabili" 
ty  of — Custom. 

The  plaintiff  sued  his  tenant  and  the 
tenant's  assignees  for  ejectment  from  certaiu 
lands  on  the  ground  that  the  tenure  was 
non-transferable.  The  a.ssignees  pleaded  a  per- 
manent and  transferable  right  in  their  vendor. 
The  first  Court  allowed  the  defence  and  dis- 
missed the  suit.  The  Subordinate  Juvlge  re- 
versed the  finding  of  the  first  Court  as  to  the 
nature  of  the  tenant's  interest  and  roniand.-d 
the  case  for  trial  on  other  issues  under  sec- 
tion 5G2  of  the  Civil  Procedure  Code.  The 
Muusif  afber  remand  decreed  the  claim  ia 
favour  of  the  plaintii^.  The  re'endaniis  did 
not  appear  at  the  hearing,  but  subsequently 
made  an  application  for  a  re-hcaring  of  the 
case  under  section  108  of  the  Civil  Procedure 
Code,  which  was  disallowed.  The  defen- 
dants then  filed  this  appeal  against  the  order 
of  remand  of  the  Subordinate  Judge,  bub 
did  not  appeal  from  the  decree  passed  iu  the 
suit. 

2f<;W,  that  the  appeal   was   not  maintMu- 
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able,  as  tho  decroo  in  tho  suit  was   passed  be- 
fore ibo  presentation  of  tho  appeal. 

If  a  party  dosiros  to  avail  himself  of 
the  privilcgd  conferred  by  section  588  of  the 
Civil  Procedure  Code,  in  relation  to  an  order, 
lie  ought  to  do  so  before  the  disposal  of  the 
Buit.      12  Cal.,   45   distinguisilhed. 

Held,  also,  that  tho  incident  of  non- 
transferability was  common  to  ordinary 
tenancies  of  agricultural  lands  and  tenancies 
from  5'ear  to  year  of  homestead  lands  before 
the  Transfer  of  Property  Act  came  into  force. 
The  party  alleging  transferability  has  to 
prove  a  custom  to  tliat  effect'  2  C.  W.  N. 
122  rcfflrrcd  to  and  7  B.  L.  B.  152  dlstiugui<ih- 
ed.  MADHU  SUDAN  SEN  v.  K  A  MINI 
KANTA  SEN.  9  C.  W-  N.  805=32  C. 
1023. 

1883    S.  104,    O.   XLIII  B  1,  0.    XLI  B 

83, 1 8.  I03—S.j^5882{28),  662,  o9i— Remand  as 
objection  to  the  remand  order  taken  in  appeal 
against  final  decree. 

Held,  that  although  no  appeal  has  been 
preferred  under  section  588  (28)  of  the  Code 
against  the  order  remanding  a  case  under 
section  562,  yet  the  validity  of  the  remand 
order  can  be  questioned  in  second  appeal 
preferred  against  the  final  decree  passed  in 
the  case.  It  is  not  necessary  that  the  ap- 
pellant should  appeal  on  o'oher  grounds  as 
well;  the  appeal  may  be  lodged  against  the 
final  decree  solely  upon  the  ground  that 
the  remand  order  was  illegal.     (12  A.  510;  22 

A.  366;  18  M.  421;  18  A.  19;  14  B.  82  and 
28  C.  824,  referred  to)  SRI  HARAKH  v.  RAM 
DAT,  9  Q.  C.  8Q. 

1384     S-  104,  0.  XLIII  R.  I,   0.   XLI  B. 

28,  S.  103— S.  588  (28),  562,  591- Appeal. 

Objection  may  be  taken  under  section 
591  Civil  Procedure  Code  on  further  appeal 
against  the  decree  passed  in  the  suit  by 
the  lower  appellate  Court  to  an  order  of 
remand  previously  passed  by  it  when  no 
appeal  was  filed  under  section  588  (28)  of 
the  Code  against  the  order.  (14  B.  232 
followed).  RANGU  RAM  v.  JOWALA  SINGH, 
82  p.  L.  E  1906 
1385-    s.  104,  O.  XLIII  B.  1,  O.  XLL 

B.  23,  S.  106—588  (28),  562,  589— Punjab 
Tenancy  Act  {XVI  of  1887),  Sections  80  (b), 
88  —  Bemand — Appsal  against  order  passed  by 
Collector  as  appellate  Court  lies  to  the  Com- 
missioner and  not  to  the  Financial  Commis- 
sioner. 

When  an  order  under  section  562  of 
the  Civil  Procedure  Code  in  a  rent  suit 
is  passed  by  the  Collector  as  an  appellate 
Court,  an  appeal  against  the  order  lies  to 
the  Commissioner  and  not  to  the  Finan- 
cial Commissioner  under  section  80  {b)  of 
the  Punjab  Tenancy  Act.  The  matter  be- 
ing provided  for  in  the  Punjab  Tenancy 
Act,  section  88  (2)  does  not  make  the  Civil 
Procedure  Code  applicable.  KALI  DAS  v. 
BRAHMAN.     I   p.    S,.    1905   U- 

1886-     S.   104,   0.  XLIII   B.  1,   0.  I   B.  8 
{2),   10,  S.  105— S.   588   {6),  32,  591-<:ourt  can 
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not  strike  out  name  of  co-defendant  Rafter  first 
hear  ing  —Appeal. 

A  Court  is  not  competent  under  S.  «32 
to  strike  out  a  co-defendant's  name  after 
tho  first  hearing  of  a  suit.  An  appeal  lioa 
under  S.  588  (G)  from  the  Court's  order  re- 
turning tho  plaint  for  amendment  in  this 
particular  after  tho  first  hearing.  7  A.  79 
[h\  B.),  Eol,  1  P.  R.  1900:  24  B.-232;  1 
P.  R.    1903,    Kefd.     -'^ATEH   ALI    v.  'NIZAM 

i^lN.    71  p.  R.  1907. 

1387.     S-     105,   O.   XXIL    R.    5— S.     591, 

367 — "  Affecting    the  decision   of  the   case  ". 

Any  order  under  S.  367  is  not  an  or- 
der affecting  tho  decision  of  the  case  and 
cannot  be  made  a  ground  of  attack  in  the 
appeal  against   tho  final    decree.     BALABAI 

V.  GANESH.  4  B-  li.  R.  98=27  B.  162 
at  187. 

1888.    S.  105,  0.  IX.  B.  13-S.  591,108 

— Order  setting  aside  exparte  decree — Objec- 
ion  in   appeal    against   final   decree. 

The  plaintiff  sued  on  a  promissory  note 
made  by  the  first  defendant  alone  and  join- 
ed tho  undivided  nephew  of  the  firsu  de- 
fendant as  a  party  (second  defendant j  to 
the  suit,  on  the  ground  that  the  promis- 
sory note  was  for  a  debt  binding  on  the 
family   including   the  second   defendant. 

Neither  defendant  appeared  and  the 
Munsiff  passed  a  decree  ex-parte  against  both 
the  defendants.  The  second  defendant  aiooa 
applied  under  section  108  of  the  Civil  Pro- 
cedure Code  alleging  that  he  was  not  duly 
served  with  a  summons  and  praying  that; 
the  decree  passed  against  him  ^.x  parte  might 
be  set  aside.  The  munsiff  set  aside  the  dec- 
ree in  toto,  that  is  as  against  both  the  de- 
fendants. 

On  appeal  against  the  final  decree  ia 
the  case  the  plaintiff  appellant  contended 
that  the  decree  passed  ex-parte  should  bo 
restored    as    against   the  first  defendant. 

Held,  that  the  contention  was  well 
founded  under  the  circumstances  of  the  case. 
GOPaLA  CHETTY  v.  SUBBIER.  13  M. 
L.  J.  308  =  26  M.  604. 

See   also    25    A.    524. 

1389.  S.  105— S.  591—9  p.  R.  1906—19, 
P.  L.  B.  1906— See  Nigotiable  instrument 
Act  XXVI  of  1881   S.  8,  54— Col.  536. 

390.  S.  103— S.  591—9  C.  W.  N.  584--SeQ 
S.    96,  No.    1210   supra. 

1391.  S.  i05,-S.  591— A.  W.  N.  1905  P. 
274— See  Guardian  and  Wards  Act  S.  29, 
30   Co!.  812. 

1392.  S.  105,— /S.  591— Order  of  remand 
being  not  appealed  against  the  appeal  bemg 
against  final  decree— Objection  to  remand-28 
G.   324— See  S.    99   No.    1243   supra. 

1393.  S.  105,— S.  591-31  M.  49— See  S. 
100  No.    1312    supra. 

1394.  S.  105,— S.  591-See  S-  104-25,  A.  280 
No.  1348  (a),  14  P.  R.  1904  No.  1348  (b),  24,  A. 
464  No.  1559,  25,  M.  595,  No.  1360,  2  N.  L. 
R.  179  No.  13G8,  32,  C.  1023  No.  Ib82,  9  O. 
C.  80,  No.  1383,  32,  P.  L.  R.  19^6  No.  1384, 
71  P.  R.  1907   No,   1386  supra. 
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1395.  S.  105 — S.  501— Interlocutory  orcUr 
—Compromise— BALK  A  RAN  SINGH  v.  IN- 
DERPAL  SINGH.  2  0-  C-  67-  See  S.  115 
infra. 

1395.  S.  106 —S.  5S9~Sgg  S.  2-23  A.  56 
No.    70  Ool.    98G. 

1398,  S.  106— S.  ,589— See  S.  104-14  P. 
R.  1904,  No.  i:^4S  (b),  14,  C.  P.,  L.  R.  1901 
P.  62,  No.  1367,  25,  A.  174,  No.  1308  (a),  1 
P.  R.    1905    Reve.     No.    1385    suvra. 

1396  (a)  Seo  S.  107—71  P.  R.  1903  No. 
1416   infra. 

1397.     S.    106,   104— S.  589,  5HH. 

Under  section  589  of  the  Civil  Proce- 
dure Code  an  appeal  against  an  order 
passed  by  a  Subordinate  Judge  under  sec- 
tion 344  of  the  Code  rejecting  an  applica- 
tion to  be  declared  an  insolvent  lies  to 
the  District  Court  though  the  suit  in  rela- 
tion to  which  the  order  of  rejection  has 
been  made  is  one  in  which  the  subject;- 
mafcter  is  over  Rs.  5,000  in  value.  MANEK- 
SHAH  SORABJI  v.  DADABHAI  JAMSHET- 
JI.    5  B  L.  R.,  591=27  B.  604 

1898.  S.  107,  0.  XXIL  B.  11,  0.  XLI. 
B.  5--S.  582y  545 — Guardian  and  Wards 
Act  (VIII  of  1S90),  Sections  4,  7,  12,  47,  clause 
(a) — Guardian  of  an  infant — Order  ap'point- 
ing  Guardian  ad  li^^^em.  Power  to  appoint 
'—^^  Court."  Meaning  of — Appeal  against  order 
— Appellate  Court.  Power  of,  to  direct  stay  of 
order  appealed  against — Appellate  Court. — 
Poioer  of,  to  make  ad  interim  order  appoint- 
ing guardian — Procedure,  if  to  be  regulated 
only  by  the  Code  and  onus  of  proof — Status 
quo.  Maintenance  of — Injury  to  infant — In- 
herent power   of   Court — High   Court. 

Per  Woodrojfe,  J. — Civil  Courts  in  this 
country  have,  in  matters  of  procedure, 
pnvers  beyond  those  which  are  expressly 
given  by  the  Code  of  Civil  Procedure  which 
binds  the  Courts  only  so  far  it  goes.  The 
Code  does  not  affect  powers  previously  pos- 
sessed unless  it  expressly  takes  them  away. 
It  does  not  affect  the  powsr  and  duty  of 
the  Courts  to  act  according  to  equity  and 
good  conscience  in  cases  for  which  no  ex- 
press   provision    is    made. 

The  Court  has  an  inherent  power  to  do 
that  justice  for  the  administration  of  which 
alone  it   exists. 

Per  Curiam. — 'An  appellate  Court  hav- 
ing seiiied  an  appoal  has  power  to  make 
an  order  staying  proceedings  in  a  lower 
Coart  pending  the  hearing  of  the  appeal 
to  that  Court.  The  power  to  stay  proceed- 
ings is  ancillary  to  the  p^wer  of  the  ap- 
pellate Court  as  the  appcHato  authority  to 
reverse  the  order  of  the  inferior  (jourt. — 
5    W.  N.,    Cal.,    781  ;    31    Cal.,    722  referred  to. 

The  High  Court  has  power  pending 
an  appeal  before  it  against  an  order  ap- 
pointing a  guardian  of  an  infant  u  ider 
the  Guardians  and  Wards  Act  (VIII  of  1890), 
to  stay  proceedings  in  the  lov/or  Court  for 
the  carrying  out  of  the  order  appealed 
against. 

The  High  Court,  as    an  appellate   Court 
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has  the  power  to  make  an  interlocutory 
order   appointing  an  ad  interim   guardian. 

Per  Mookerji,  J. — The  appellate  Court, 
when  it  hears  the  appeal,  is  competent  to 
make,  in  substitution  for  the  order  passed 
by  the  inferior  Court,  such  aa  order  as  iQ 
its  opinion,  ought  to  have  been  passed  by 
that  Court;  and  as  ancillary  to  the  power 
which  the  appjllate  Court  thus  possesses 
of  appointing  a  proper  person  as  guardian, 
it  possesses  also  the  power  to  appoint  a 
temporary  guardian  during  the  pendency 
of  the  appeal.  The  Court  in  an  appeal 
from  the  final  order,  has  in  this  respect 
the  same  power  which  has  been  expressly 
conferred  upon  the  Court  of  first  iustanoo. 
28    Cal.,  734  referred  to. 

Such  power  may  be  exercised,  even 
though  no  statutory  provision  has  been 
made  for  it.  When  a  party  has  got  an  or- 
der in  his  favour  from  the  lower  Court,  he 
is  e!i titled  to  rely  upon  that  order  and 
thus  to  throw  the  onus,  upon  the  party  ap- 
pealing against  that  order,  of  satisfying  the 
superior  Court  as  to  why  that  order  should 
not  be  immediately  carried  into  effect  and 
why  a  temporary  guardian  should  be  ap- 
pointed ;  and  if  a  satisfactory  case  is  made 
out  by  him  the  High  Court  will  interfere 
and  order  that  the  statics  quo  should  not 
be  disturbed  during  the  pendency  of  the 
appeal. 

QfLcere. — Whether  section  545  of  the 
Civil  Procedure  Code  applies  to  an  applica- 
tion for  the  stay  of  proceedings  in  the  lower 
Court  under  an  order  appointing  a  guar- 
dian of  an  infant.  23  Cal.,  734  referred  to. 
PANCHANAN  SINGHA  ROY  y.  DWARKA 
NATH    ROY.     3    C-  L.  .J.    29- 

1399.    S.  107,  0.  XXIL  B.  11,  0.  VI.  B. 

17  cf  0.  VI L  B.  lis.  532,  53— Plaint- 
Parties — Suit  for  recooery  of  advances  made 
by  Shebait— Limitation  Act,  Schedule  II,  arti- 
cles 86  and  120,— Amendment  of  plaint  by 
Appellate  Court. 

B.  K.  M.  sued  as  shebait  P.  M.  M.  and 
others,  and  after  his  death  during  the  pen- 
dency of  the  suit,  a  decree  was  passed,  dec- 
laring tlie  properties  in  suit  to  be  debutter 
properties  and  B.  K.  INI.  entitled  to  be  shebait. 
The  plaintiffs,  sons  of  B.  K.  M.,  sued  P.  M.  M. 
and  other  descendants  of  J.  M.  M.  who  had 
established  certain  idols  and  dedicated  the 
property  sufjoct  of  this  suit,  for  advances 
made  by  their  father  to  meet  the  expenses 
of  the  debutter  Q^i'^,^Q.  Plaint  stated  that  as 
there  was  a  dispute  as  to  who  should  bo  ap- 
pointed shebait  upon  the  death  of  B.  K.  M., 
the  plaintiffs  impleaded  all  the  surviving 
male  descendants  of  J.  M.  M.  parties  to  the 
suit. 

Held,  (i)  th&t  the  plaintiffs,  as  creditors 
of  the  djo'ittcr  estate,  were  not  entitled  to 
any  relief  against  the  d^Ljidant  P.  M.  M, 
sirnply  on  the  ground  of  Ins  having  roalizoi 
monev  belonging  to  isiat  estate. 

(ii)  The  claim  against  the  defend-'.nt  P. 
1\I,  M.   personally    WJbs  biured   by    limidatioa 
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uador   articlo   36  of  •tho   second  [jsohoclulo  of 
tha  Limitation  Act. 

(iii)  Tho  claim  against  tho  cV'bntter 
Gstatj  was  not  bari'od,  tinio  did  not  run  from 
tho  date  whan  tho  ad^'ancos  were  made, 
for  when  tho  advanooa  woro  mado  B, 
K.  M.  was?  tho  slicbaU  for  tho  tinio  being, 
and  ho  was  ontitlod  to  reimburse  himself  oat 
of  moneys  tliat  camo  into  liis  hands  ffom 
th(i  dvb utter  estate;  timo  be,<^ai\  to  run  from 
tho  date  of  his  death  and  tho  period  of  limi- 
tation was  six  years  under  article  120  of  tho 
second  sohodulo  of  tho  Limitation  Act. 

(iv)''^Until  it  is  deiinitely  stated  by  tho 
plaintiif.-;  who  tlie  siinbaif.  is  against  whom 
they  ask  for  a  decree  making  the  debiiUer 
estate  liable,  or  until  it  is  determined  by  the 
Court  who  is  tho  shebait  and  tlio  porsou  en- 
titled to  repiosont  the  debiitter  estate,  no  dec- 
ree can  bo  made. 

(v)  Tho  High  Court  has  power  iDider 
section  582  road  with  section  63,  Civil  Pro- 
cedure Code,  to  allow  an  amendment  of  tiie 
plaint.  The  insertion  of  an  additional  pra- 
yer that  it  may  be  dt;eermined  who  is  the 
shfb.iit  being  ancilary  to  the  principal  prayer 
did  not  alier  the  character  of  the  suit.  9 
Cnl.,  595,  22  Cal,  69-2  and  20  Mad.,  467  re- 
feireto.  nxZkYL  PEARY  MOHAN  MIJKER- 
JEE  V.  NAH-ENDK-v  KRISHNA  MUKER- 
JEE,    5  W-  ST.  C-  273- 

1400  S.  107,  0.  XXII.  R.  IMS.  582, 
3G8 — Appeal — Aba tanent— Death  of  soma  of  the 
respondents— Li-gal  Ijeprcsentatives  not  brought 
on  the  record  —  Ab.Ueiiieiii.  of  appeal  as  against 
them — Appeal  coatiuiiing  against  the  remaining 
respondents. 

The  plaintiff  filed  an  appeaPin  a  Diatrict 
Court.  It  was  admitted  and  then  aH  turned 
sine  die.  At  the  hearing,  which  tooK:  place 
nearly  two  years  afterwards,  it  ap- 
peared that  two  of  the  responpents  had 
died  in  the  meanwhile,  and  their  logal  re- 
presentatives bad  not  been  brought  on  the 
record.  The  lower  Appellate  Court  there- 
upon ordered  the  appeal  to  abate  as  against 
all  the  respondents. 

Held,  thai*  tho  appeal  should  abate  only 
as  against  the  respondoats  v/ho  had  died; 
but  as  against  the  remaining  respondents  it 
should  proceed.  Ghandarsavq  v.  KJiiniabhai 
(I.  L.  R.  22  Bom.  718)  followed.  I3AI  FULL 
^II'b^^'o^^'  P -^Hadsang.  s  3.  L.  E.  733 
1401- "^S.  107,  0,  XXIl  R.  11,  i-s.  582, 
oGl—Appeal  Abattmenl— Death  of  appellant 
after  appeal  filed,  but  before  hearing  of  appeal 
— Difa  inn  lion . 

In  a  suit  for  defamation,  the  plaintiff 
obtained  a  decree  for  damages  against  the 
defendant  and  executed  tho  decree.  The 
defendant  filed  an  appeal,  but  died  before 
the  hearing.  His  son  and  legal  representa- 
tive was  placed  on  the  record  as  appellant. 
When  I  he  appeal  came  on  for  hearmg,  the 
respondeui  (plaintiff)  objected  that  by' the 
deaih  oi  the  defendant  the  appeal  had  abat- 
ed, and  that  the  defendant's  son  had  no 
rig'ii  to  continue  the  procaeda. 
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Held  by  Fulton  «,nd  Crowe,  J.  J.,  that  tho 
appeal  did  not  abato^-and  that  the  def(.nd- 
ant's  legal  representative  had  a  right  to 
continuo  the  proceedings  as  appcdiant.  GO- 
PAL  V.  IIAMJHANDRA.  4  B.  L- R- 323  = 
23  B,  597. 

1402  S-  107.  O.  XXII  R.  II,  O.  VI R.  17, 
G.  F.  O.  VII  R.  lis.  582,  5:j- Appeal— De- 
cree— McmoraiuUttii  of  appeal,  ainetulvient  of 
—Court- fees  Act  (  Vllof  l870.) 

In  tlie  generality  of  cases.'^n  Appellate 
Court  cannot  pass  a  decree  for  a  larger 
amount  than  that  claimed  in  the  memoran- 
dum of  appeal,  unless,  before  the  judgment  is 
pronounced,  an  amendment  of  the  Memoran- 
dum of  appeal  is  allowed  and  the  additional 
court-fee  paid  in.  Pit^llCIVAL  v.  COLLEC- 
TOR OP  CHITTAGONG,  tX  L-  R.  ^30'  C- 
516-  ""  -^     - 

'  1403  S-  107,  0.  XXII  R  11,  1,  2,  3  (1), 
0.  XL.  I.  R.  4,—S..  582,^  361,  3G2,  363,  oH— 
Death  of  one  of  seoeraL  appellants — Abatement 
of  appeal. 

Where  several  plaintiffs  or  defendants 
jointly  appeal  against  a  decree  to  which  s. 
544  of  the  Code  of  Civil  Procedure  applie.* 
the  death  of  one  of  such  appellants,  if  no 
legal  representative  of  the  deceastd  appel- 
lant is  brought  upon  the  record  withia 
limitation,  can  only  have  the  effect  of 
causing  the  appeal  to  abate  so  far  as  the 
deceased  appellant  was  concerned;  it  can- 
not have  the  effect  of  causing  the  appeal 
as  a  whole  to  abate,  Chandarsung  v.  Khima- 
b/tai,  (I.  L.  R,  22  Bom.  718)  referred  to. 
GJiamandi  Lai  v  Amir  Begam,  (I.  L.  R.,  13 
All.  211)  distinguished.  Kavilcipat  v.  Baldeo, 
(I.  L.  R.,  22  All.  222),  overruled.  RAM  SE- 
WAK  V.  LAMBAR  PANDE,  A-  W-  N-  1902 
p.  171=25  A  27- 

~  1404  S  107,  0.  XXII  R.  11,  O.  XLL  R. 
4 — S.  532,  5x1 — Appeal — Legal  representa.tives 
of  deceased  appellant  not  brought  on  the  re- 
cord. 

In  a  suit  for  partition,  the  lower  Courfe 
passed  a  decree  for  the  plaintiffs-  Two  of 
the  defendants  who  denied  the  plaintiffs' 
right  and  claimed  the  property  as  their 
own,  fixed  a  joint  appeal.  Pending  the 
appeal,  one  of  the-m  died,  and  her  represent- 
atives were  not  brought  on  the  record. 
The  surviving  appellant,  however,  proceed- 
ed with  the  ax)peal  and,  at  the  hearings 
the  decree  of  the  lower  Court  was  reversed 
and  the  plaintiffs'  suit  dismissed.  The 
plaintiffs  filed  a  second  appeal  to  the  High 
Court  and  contended  that  the  lower  Apel- 
late Court  ought  not  to  have  heard  tha 
appeal  inasmuch  as  it  had  abated,  or  at 
all  events  that  the  Court  had  no  power  to 
reverse  the  lower  Court's  decree  so  far  as  it 
related  to  the  deceased  Appellant. 

Held  that,  as  the  two  defendants  had 
appealed  on  grounds  common  to  them  both, 
the  lower  Appellate  Court  hid  power  to 
hear  the  appeal  and  to  deal  with  the  whole 
suit  under  section  544  of  the  Civil  Pro- 
cedure   Code    (Act  XIV   of  1882).     GHINTA- 

MAN  V.  GANGABAI,  I.  L-  R.,  37  B-  28i. 
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1405  S.  107,  O.  XXII.  R.  II,  O.  XXIII. 
li.  I—S.  o8:i,  'A7 3— Withdrawal  of  '^suU  on  ap- 
peal — Partition  suit. 

When  in  a  partition  suit  a  defondanb 
has  by  concession  of  tho  plaintif!  acquired 
riglils  which  olliorvviso  could  not  navo 
existed  it  is  uoc  open  to  tbe  plaintiff  who 
has  made  that  conces.sion  afterwards Jto  an- 
nal  its  effoct  by  withdrawing  from  the  suit 
in  the  appellate  Court. 

Sections  373  and  582  of  the  Civil  Pro- 
cedure Code  do  not  support  tho  conclusion 
that  rights  actually  vested  and  created  by 
the  decree  of  the  first  Court  can  bo  after- 
wards annulled  by  a  plaintiff  withdrawing 
his  suit  of  his  own  free  will  and  without 
tho  permission  of  the  Court.  SATY^VBII- 
AMABAIv.  GANESH  BALKRISHNA,  6  B- 
L    K    53-29  B  13 

1408.  S.  107,  O.  XXII.  R.  11  S.  104  O. 
XL  HI.  R.  1,  0.  XXXIX.  R.  3,  S.  108  0. 
XL  HI.  R.  2,  and  S.  141— S.  582,  588,  (24), 
494,  590,  647 — Injunction— Order  refusing  in- 
junction— Appeal — Power  of  original  and  ap- 
pellate Courts  to  issue  ad  interim  injunc- 
tion. 

Per  Chief  Justice,  Subrahmania,  J.,  con- 
curring and  Duvies,  J.,  dissenting — Under 
section  494  of  tho  Civil  Procedure  Code  the 
Court  trying  a  suit  may  issue  an  ad  in- 
terim injunction  pending  the  return  of  no- 
tice   to    the    defendants. 

An  appeal  lies  under  section  588  (24) 
of  the  Civil  Procedure  Code  from  an  order 
refusing  to  grant  a  temporary  injunction 
after  notice  but  an  appeal  does  not  lie  when 
injuQCfcion  is  refused  "before    notice. 

Section  590  of  tho  Civil  Procedure  Ood^.' 
provides  that  the  procedure  prescribed  in 
Chapter  XLI  shall  so  far  as  may  be,  apply 
to  appjals  from  orders,  and  section  582 
whicii  occurs  in  Cl:iapter  XLI  gives  to  the 
appellate  Court  the  same  powers  as  are 
oanr.;rred  On  Court  of  original  jurisdic- 
tion. 

Pending  notice  to  the  defendant-res- 
p:*nd.3a!.,  obtained  oa  an  appeal  by  the  plain- 
tiff-appellant from  an  order  refusing  in- 
junction passed  after  notioe  to  defendant, 
the  High  Court  is  competent  to  issue  an 
ad   interim  injunction    to    fcho    defendant. 

Per  Davies,  J — The  High  Court  has  no 
jurisdiction  to  pass  the  order.  The  term 
'procedure'  as  used  in  section  590  of  the 
Civil  Procedure  CodoJ  i3  not  intended  to 
cover  all  the  tprovisions  of  Chapter  XLI 
which  deals  with  appeals  from  decrees  and 
section  582  m  tha'o  Chapter  conferring  on 
appellate  Courts  under  that  Chapter  the 
same  powers  as  Courts  of  origin;\,l  jurisdic- 
tion is  pre-eminently  not  a  point  of  'pro- 
cedure' as  tho  term  is  used  in  section  590. 
MAHADEWA  ROW  SUBBAN  R\0  ^10- 
KITE   V.  ;.SBTHURAM    SAHIB.     14    I[.  L- 

1407*    S.  107,  0.    XXIL  R.   11,  2,  3  {1), 

4S.  582,  362,  363,  368— Suit,  right  of— 
Subrdliuiion,  appliculion  for—Dedaralory  ;nit- 
limitation— Lim^aUo II  dot  CX  K  o/ id?  i"/,  oi^^c - 
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lion  23,  Schedule  II,  Articles^  120,  114,  178 
—Land  Liujidration  Act  {VII  of  1876,'  B. 
C),    Sections  56,    89 — Dispossessioyi. 

A,  B  and  C,  meml)cr.s  of  a  joint  Hindu 
Mitakshara  family  applied  for  registration  of 
thuir  names  under  the  Land  Registration  Act. 
The  application  was  opposed  and  refused 
in  1883.  In  1894,  they  sued  for  declaration 
of  title  and  obtained  a  decree.  During  the 
pendency  of  tho  appeal  against  such  dec- 
ree A  died,  and  more  than  six  months  af- 
ter, the  appellant  applied  to  havo  B  and 
G  noted  as  legal  representatives  who  had 
taken    tho   estate   by   survivorship. 

Held,  [i)  that  the  application  for  sub- 
stitution was  governed  by  section  3G2,  Civil 
Procedure  Code,  and  not  section  3G8.  Sec- 
tion 3G2  is  not  limited  in  its  appplication 
to  cases  in  which  the  right  of  suit  sur- 
vives against  the  surviving  defandents  by 
reason  of  some  circumstance  antecedent  to 
the  suit. 

{ii)  That  article  178,  schedule  II  of  the 
Limitation  Act  prescribes  the  period  of 
limitatioti  applicable  to  an  application  for 
substitution,  when  upon  the  death  of  one 
respondent,  the  right  of  appeal  survives 
against    the    remaining     respondents     alone. 

{iii)  That  the  period  of  limitation  ap- 
plicable to  a  suit  for  declaration  of  title 
is  six  years  from  the  date  when  the  right 
to  sue  accrues  under  article  120,»  schedule 
II  of  tho  Limitation  Act.  1  C.  L.  J.  73 
followed. 

Section  23  of  the  Limitation  Act  has 
no  application  to  such  a  case.  20  Cal.  906 
distiri'juisJied. 

{iv)  The  rejection  of  an  application 
for  registration  under  the  Land  itegistra- 
tiiju  Act  does  not  necessarily  constitute 
dispossession  so  as  to  entitle  the  defeated 
party  to  maintain  a  suit  for  recovery  of 
possession;  the  effoct  of  tho  order  may  be 
merely  to  entitle  the  partv  to  sue  for 
declaration  of  his  title.  SHYAMaNAND 
D\S    V.    RAJ    N A  RAIN     DArf.     4    G-    L-    J-, 

563  =  11  C-  W-  N-,  186- 

1408.     S.  107—0.    XXII  R.  11,  4—S.  582 

3u8~Appeal,  abatement  of — Suit  to  set  aside 
sale  of  joint  estate— Death  of  one  of  several  re- 
spojidents — Sub-ititutlon  not  made  loitJiin  time. 
A  decree  obtained  .by  several  plaintiffs, 
proprietors  of  a  joint  residuary  estate,  set 
aside  the  sale  of  the  said  estate  held  under 
Act  XI  of  1859.  Two  of  the  plaintiffs-res- 
pondents died  during  the  pendency  of  the 
appeal  by  the  djfendants  against  the  deoree 
to  the  High  Court  and  their  representatives 
were  not  braught  on  the  record  within 
limitation  ; 

Held,  that  the  decree  could  not  be  re- 
versed in  appeal  without  tho  representatives 
of  the  deceased  proprietors  being  placed  on  the 
record  and  that  as  the  decree  set  aside  the  sale 
of  the  entire  joint  estate,  under  no  circum- 
stances could  that    decree    be    airirnied    as    to 

j  the  unascertained  shares  of  soiiie  joint  share- 
holders and  revev.-od   as  to  the  unascertained 

I  sliaiQt)  yi  other  joiut  sharo-koldyrai 
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Held,  fartlicr,  that  as  sufficiont  causo 
was  nol  shown  by  fclie  appollaut  as  to  why  ap- 
plication was  not  maduiwiLliin  tho  tinio  allow 
ed  by  law  to  bring  iu  I  ho  hoirs  of  tho  docoascd 
respondents  and  as  the  nght  of  appeal  did 
nob  survive  ag.iinst  Iho  surviving  respondents 
alono,  the  appeal  had  abated  under  the  provi- 
sions of  S.  oGTroad  with  S.  582  of  C.-P.-G.  33  0. 
580  dist.  Oil AiSfDR:  6W  vllPFJlS'XD  NAHA- 
IN  SINGH  /••  nil  ^ !{-  \  MJIT  NAllAIN  SINGH. 

5  C  L.  J   393-Ii:c.  W  N  504. 

1403     S-  I07-<-*  -"^'"^^^  ^2.  11  4  O^XXI  R.  58 

55;>^  ;}C)S,  27^ — Execution  -of  decree — Attach- 
ment, objection  to — Death  of  respondents  pend- 
ing appeal     Abati'vmnt  of  appeal. 

Six  persons  held  a  decree,  in  execution 
of  which  an  application  was  made  to  attach 
certain  property  as  the  property  of  tho 
iudgmenl  debtors.  Objections  were  made  un- 
der section  278  o[  the  Code  of  Civil  Procedure 
and  were  allowed.  Thereupon,  four^  out  of 
the  six  decree  holders  filed  a  suit  for  a 
declaration  as  to  the  ownership  of  the  pro- 
perty in  question,  making  the  other  two 
decree-holders  (who  refused  to  join  as  plain- 
tiffs) defendants.  The  suit  was  dismissed, 
andanappevl  from  the  decree  in  that  suit 
was  likewise  dismissed,  tho  plaintiffs  appeal- 
ed to  the  High  Court,  but  pending  the  hear- 
ing the  two  decree- holders  who  had  been 
made  defendants  reipondsLits  died,  and  no 
representatives  of  these  respondents  were 
placed  upon  the  record. 

Ilbld,  that  the  appeal  .did  not  ^abate. 
Chandarsang  v.  Khimabhai  (I.  L.  R.,  22 
Bom.,  718),  referred  to,  Kamlapat  v.  Baldeo 
(I.  L.  R„  22  All.,  222),  distinguished.  ALLA 
BAKHSH  V.  MADHO  RAM.     23  A-  22- 

1410-  S  107-0.  XXII  11.  11,  i,  S.  108— 
582,  368,  587 — Application  to  bring  on  the 
heirs  of  a  deceased  respondent — Limitation — 

Held,  that  Art.  175,  (c)  of  the  second 
schedule  to  the  Indian  Limitation  Act  ap- 
plies as  well  to  appeal  from  appellate  decree 
as  appeals  from  original  decrees.  29  M,  529 
diss,  from;  28  M.  493  foil.  MADHUBAN 
DAS    V.    NARAIN    DAS.     A.    W-    ST-,    1907, 

p.  155-4  A  L  J  ,  33/  =  29  A  535 

1411-  S-  107,   O.   XXII  R.  II,  s.   ia8-s. 

582,  587— Second  appeal— -Djath  of  respondent 
— Application  by  appellant  for  substitution  of 
heirs — Limitation. 

If  a  respondent  in  a  second  appeal  dies 
during  the  pendency  of  the  appeal  the  ap- 
pellant should  apply  under  Art  175  (c) 
Limitation  Act  to  substitute  his  heirs. 
Section  587  must  be  read  in  conjunction 
with  S.  582  of  that  Code  and  Art.  175  01.  (c) 
of  Scb.  II  of  the  Limitation  Act.  29  M.  52) 
diss,  from  ;  4  A.  L.  J.  .897  ref.  to.  The  appel- 
lants iu  a  second  appeal  who  were  defend- 
ants in  a  rent  suit  not  having  applied  to 
substitute  the  heirs  of  one  of  the  plaintiffs- 
respondents  within  six  months  of  his 
death. 

Held,  that  the  second  appeal  abated  so 
far  as  the  deceased  respondent  was  concern- 
ed. But  the  appellants  were  entitled  to 
prosecute  the   appeal  against  the   other   res- 


pondents. 22  B.  718  foil.  UPICNDRAKU- 
MAll  ClIAKRAVARTI  v.  SHAM  L.^L 
M\NDAL.  6  C:L.  J.:  713=11  OWN, 
1100 -34:c  1020 

1412-     8.  J  07,  O.  XXIIR.  Z/,  0.  XLIR,  5. 

6 — 6'.  582,^  545,  546  (3)— Appellate  Court  can 
stay  sale  in  execution  of  a*  money -decree  pending 
appeal — Inherent  jurisdiction. 

Per  Brett,  Mitra,  Woodroffs  and  Mookerjee, 
J.  J.  .-—An  Appellate  Court  has  jurisdiction, 
ponding  tho  disposal  of  tho  appeal,  to  pass 
an  order  staying  tho  sale  of  immoveable 
property  of  the  judgment-debtor  in  ex-ecu 
tion  of  tho  decree. 

Per  Brett  and  Mitra  J.  J. :— The  Appellate 
Court  has  got  tho  power  under  S.  546,  CI.  (3) 
(vide  also  S.  582,  C.  P.  C.) 

Per  Woodroff  J. : — The  jurisdiction  ex- 
ists, whether  under  S.  545  or  inherently. 

Sewi6Z0;—S.  546,  CI.  (.3)  probably  refers  to 
an   order   by   the  Court   of    First    Instance. 

Per  Mookerjee  J : — It  does  not  exist  by 
reason  of  S.  546  (3)  but  it  does  exist  by  reason 
of  S.  545  and  as  an  incident  of  inherent 
jurisdiction. 

Per  Rampini  J: — There  is  no.  jurisdic- 
tion to  pass  the  order  under  S.  546.  Gl.  (3). 
8  C.  W.  N.  381  ;  31  C.  722  ;  28  C.  734;  3  C.  L. 
J.  29  ;  .33  0.  927  ref.  to.  TRIBENI  SAHU  v. 
BABJ   BHAGVVAT  BQX  RAI.     U  Q.  W-   If- 

1030-6  C  L  J.  298  =  34  C  1037- 

1413.  S.  107,  O.  XXII  R.  11,  4—S.  582, 
368 — -O'le  of  the  defendants  in  a  mortgage  siiit 
died  pending  appeal — Hts  legal  representative 
not  brought  on  record — No  abatement. 

One  of  the  defend^^nts  in  a  mortgage  suit 
died  pending  the  appeal,  and  no  applicatiaa 
was  made  to  make  hia  representative  as  a 
party  to   the  appeal. 

Held  that  the  appeal  did  not  necessarily 
abate.  The  ruling  in  31  I.  A.  71  (P.  C.)  i3 
intended  to  be  confined  to  cases,  in  which 
the  litigation  cannot  proceed  to  a  final  ad- 
judication without  the  represent itive  of  the 
deceased  party.  RANGA  SRINIVA3ACHA- 
RI  V.  GNAPRAK\SA  MUDALIAR.  %  21-  L- 
T.  33=30  M.  67 
14i3.  (a)    s.  107,  a  XXn  E.  11,  4,  s. 

108—3.  5S2.36S,  587— Limitation  Act  {XV  of 
1877).  sch.  II  arts.  175  (e),  178— Article  175  (e) 
applies  to  applications  made  in  second  appeals 
as  ivell  as  first  appeals. 

Section  58.7  of  the  Code  of  Civil  Proce- 
dure authorise?  an  application  t)  bring  iu  a 
plxintiff-respondent  in  second  appeals  and 
extends  to  such  appeals  the  provisions  o.£ 
S3.  363,.  582  of  the  Code  of  Civil  Procedure. 
Such  applications,  however  are,  really  made 
under  ss.  368,  532  and  lor  the  purposes  of 
limitation  foil  under  Art.  175  {e)  of  Sch.  2  of 
the  Limitation  Act  and  not  under  art.  178-. 
VAKKAL\GADA  NARaSIMHAM  v.  Will- 
ZQLLA  SAHIB.  1.  L.  R.  28  M-  495?  15  .M:. 
L.  J,  4a4. 

1414-  s.  107,  O,  XXII  R.  11,  S.  14J  (1) 
cf.  S.  145,  O.  XLIR.  5—S.  582,  583,  253,  545- 
Execution  of  Decree — Surety  far  due  perfor- 
vn,ncs  of  decree. 

Where   a  peraoa  stauds  surety   for    the 
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due  performauco  of  the  decree  of  an  ap- 
peilaio  Court  uudcr  S.  5iG  oi  the  Civil  Pro- 
cfcdur*  Code. 

HeLd  that  the  remedy  against  the  surety 
is  aummary  proceeding  in  execution  and  not 
by     buit,     DEOKI      MANDaN    v.      GAUNA 

MAL.    125  P-  ii- 1903.  C. 

1415.  b-  i07,  O.  XXILli.  II,  S.  Ii4(l) 
cf.  a.  Hj,  O  XLI.  E.  5—S.  5ii)i,  663,  ZOii, 
645 — Execution  of  decree —Surely  for  due  pcr- 
/onnaiice   of  apyeUate  decree. 

A  Buroty  who  has  given  security  for  the 
due  performance  ol  ihe  decree  of  an  appel- 
late Coart,  under  s.  5i5  of  the  Civil  Proce- 
dure Code,  can  be  proceeded  against  sum- 
marily in  execution  of  the  decree.  OanpaC 
Hai  V.  Gokal  Chand  (77  P.  it.  I'JSo)  overruled. 
Tokhan  Singh  v.  Udwant  Singh  [l.  L.  K.,  2A 
Oal.  25),  dissented  from.  BAGHBAU  DA.SS 
V.  SALiG  HAM.    109  p.  R.  1906,  (J-  F  B 

1416  S-  107.  0.  XXII  a.  ll,  section  lOo  — 
68^,  6yi—I'unjab  Couns  Act  {XVlil  of  1664, 
as  amended)  section  70  (bj—liegulation  XVII 
of  1606— Demand, 

In  a  plainb  in  a  suit  for  foreclosure  of 
a  mortgage  there  was  no  mention  of  a 
demand  tor  payment  having  been  made 
before  the  application  for  the  issue  of  no- 
tice under  Kugulatiou  XVII  of  1S06  on  the 
mortgagor  but  it  was  expressly  stated  in 
the  application  that  several  demands  had 
been  made.  The  suit  was  decreed  and  the 
decree  was  confirmed  on  appeal.  The  de- 
fendant filed  an  application  under  section 
70  (6)  of  the  Punjab  Courts  Act  in  the  Chief 
Court  and  objected  for  the  first  time  that 
there  was  oo  proof  of  the  demand  of  pay- 
ment previous  to  the  issue  of  the  notice, 
and  it  was,  therefore,  bad  in  law. 

It  was  contended  for  the  plaintifi  that 
the  obj'3ctiou  was  made  too  late  and  tnat 
be  should  at  all  events  be  given  an  oppor- 
tunity to  produce  evidence. 

The  Chief  Court  allowed  the  ouj^otion 
to  be  urged  and  remanded  the  buit  for 
the  evidence  of  tbe  parties  to  be  taken  on 
the  question  of  demand  of  payment  before 
the  application  or  the  issue  of  the  notice  of 
forecloture. 

It  is  incumbent  on  the  plaintiS  to 
prove  affirmatively  by  satisfactory  evidence 
that  the  proceedings  for  the  issue  of  no- 
tice were  strictly  regular  and  in  accord- 
ance with  law.  11  Cat.,  Ill  (F.  C),  16  P.  R.^ 
1868  followed. 

The  terms  of  section  591  of  the  Civil 
Procedure  Code  do  not  apply  to  revisions 
under  section  70  (6)  of  the  Pun  jib  Courts 
Act.     MALLA  V.  UALLIA    RAM,    71    p    R 

1903  =  162  P   L   R.  1903 

1417-    s.  107,  O.  XXIL  li.  11,  0.  V.  B.  19, 

20  (IJ,  0.  IX.  li.  6—S.  562,  6-4,  y'J  A— Service 
not  effected  on  a  respondent  for  more  tlian  a 
year — S ubstituted  service — Reason  for — Appeal 
— Revision. 

In  this  case  service  of  notice  of  appeal 
was  not  effected  on  one  of  the  respondents 
for  more  than  a  year,  and  the  Devisional 
Judge   dismissed    the   appeal,     holding    that 
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since  it  had  not  been  disclosed  that  Iho 
respondent  was  kee|)it)g  out  of  the  way  f  jr 
the  purpose  of  avoiding  service,  substituted 
service  could  not  be  ordered. 

On  appeal  to  the  Chief  Court  against 
the  order  dismissing  <.hj  appeal  — 

Held,  that  an  order  under  section  99 
A  of  the  Civil  Procedure  Code,  is  not  ap- 
pealable. 

Treating  the  appeal  as  an  applicition 
for  revision  the  Devisioiu.l  Court  was  direct- 
ed to  order  substituted  bervice  and  to  de- 
cide the  appeal  after  such  .service. 

Section  82  of  the  Civil  Procedure  Code 
allows  the  Court  to  order  substituted  service 
also  if  "for  any  other  reason  the  summons 
cannot  be  served  iu  the  ordinary  way  " 

Section  99  A  of  the  Civil  Procedure  Code 
by  force  of  section  582  is  applicaide  to  ap- 
pellate Courts.  KA'iTAN  SINGH  v  POHIM 
SINGH,  46  p.  L.  R.  1902. 

1418  a.  107— '^'-  562—123  p.  R.  1907— See 
s.  46  0.  P.  0. 

1419  S.  107-S.  5S2—8  C.  W.  N.  i04  See 

s.  92,  93  No.  1165  iapra. 

1420-  S.  107—6'.  662—2  C.  L.  J.  602-See  s. 
99  No.  1245  supra. 

1421.  S.  107— S-  582-91  P.  R.  1904—5  P. 
L.  R.  190o — See  s.  99  No.  1244  supra 

1422-  S.  107— 582- See  S.  100— A.  W  N. 
1906  P.  63  No.  1258,  8  C.  W.  N.  390  No.  1308 
69  P.  R.  1904.  No  1309  supra. 

1423  S.  107— -S.  582— See  s.  104—25  A.  174 
No.  1366  (a),  31  G.  349  No.  1369  supra. 

1424  S.  108— s.  587—2  a.  L.  J.  602  see 
s.  99  No.  1245  supra. 

1425  S.  108— s.  587— see  s.  107—29.  A.  535 
No.  1410,  34  0,  1020  No.  Mil,  '^6  M.  496  No. 
1413  (a)  supra. 

1426  S.  108— s.  590—14  M.  L.  J.  471— see 
s.  107  No.  1406  supra, 

1127-  S.  109--S.  595 -Application  for  leave 
to  appeal  to  Privy  CouucU— Order  refu^uig  to 
vary  licgidrar's  Report  is  not  a  decree— Bel- 
chamber's  Rules— Substantial  citL.^stion  of  law — 
Valuation  of  appeal  in  three  similar  but  not 
consolidated  suits. 

A  court,  under  R.  R.  615  and  617  of 
Belchamber's.Rules  and  Orders  (2nd  ed.)  mere- 
ly refused  to  reopen  a  Registrar's  report  : 

Held,  that  such  decision  is  not  a  final 
decree  within  the  meaning  of  S.  595,  and 
that  it  does  not  impose  any  pecuniary  liabi- 
lity on  applicant.  Where  an  application  for 
leave  to  appeal  to  the  Privy  Council  is  made 
in  three  separate  suits,  which  are  not  con- 
solidated though  the  questions  to  be  decided 
arc  the  same  in  all  of  tlieia,  it  is  necessary 
to  show  that  in  each  of  the  suits  the  amount 
or  value  of  the  matter  in  dispute  in  tbe 
appeal  to  the  Privy  Cc  nncil  is  Rs.  10,000  or 
upwards.  THE  ROYAL  INSURANCE  COM- 
PAxMY  V.  AKHOY  COOMAR  DUTT.  6  C 
W.  N.41. 

1428-  S.  109-— S.  595- -Application  for 
leave  to  ap2>caL  to  Privy  Council — F>.nul 
^'decree" — Cardinal  issue — Order  if  remind. 

Held,  that  an  order  of  remand  may  be  a 
"  final  decree  "   within  the  moaning  of  S.  595, 
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G.  r.  U..  if  iL  disposes  of  tho  cardinal  issue 
iii  tho  caso.  An  order  of  remand  oh  tlio 
ground  that  tlio  lower  Court  is  comnolent 
to  try  tho  case  dismissed  by  it  as  non-triahlo 
is  not  with  regard  to  a  cardinal  issue  but  is 
oiite  motely  relating  to  procedure  and  is 
consequont-ly  no  final  decree.  An  interlocu- 
tory, ovdei*  may  be  impeached  before  tho 
Privy  Council  on  appeal  from  tho  final 
decree.  MUJTABA  HUSSAIN  v.  JAMAL- 
UDDiN.  il";A'.L.  J.  23. 

1428-  S-  109— !^-  595 — Substantial  question 
of  la  IV — Final  decree — Limitation  Act  (XT  of 
1^77)  '^cciion  5 — 'Sufficient  cause — A  pineal  filed 
after  expiry  of  limitation  period. 

When  tho  time  for  appealing  is  onco  passed 
a  very  valuable  right  is  secured  to  the  suc- 
cessful litigant  and  tho  Court  roust  therefore 
be  fully  satisfied  of  the  justice  of  the  grounds 
on  which  it  is  sought  to  obtain  an  extension 
of  the  time  for  attacking  the  decree,  and 
thus  perhaps  depriving  tho  successful  litigant 
of  the  advantages  which  he  has  obtained. 
KARSONDAS  DHARAMSEY  v.  GANGABAI. 
7  B  L.  it ,  985-30  B-  329-  (See  next  num- 
ber). 

1430.  S.  109— -S.  69b— Final  decree  passed 
on  appeal. 

An  order  passed  by  the  High  Court,  re- 
fusing to  admit  an  appeal  presented  beyond 
the  prescribed  period,  is  not  a  "  decree  passed 
on  appeal  under  S.  595  (a),  C.  P.  C,  and  is, 
therefore,  not  appealable  to  his  Majeyty  in 
Council.  30  C.  079  foil.  KARSONDAS  v. 
GaNG.sBAI.  9  B-  L  R.  666-  See  onap 
2peal  30  B.  3k!9,  No.  1429  supra. 

1431  S.  109— S.  595— Order  of  remand 
holding  service  of  notice  proved  is  a  ^^  Final 
deciee" — Suit  under  BengalJIenancy  Act  {VIII 
of   JS85),    S.    167. 

A  subordinate  Judge^  dismissed  a  suit 
to  annul  incumbrances  by  the  purchaser 
of  Q,  putni  at  a  sale  for  its  own  arrears  on 
the  ground  that  the  ptaintiff  had  failed  to 
prove  the  service  of  notices  under  S.  167 
Bengal  Tenancy  Act,  but  the  High  Court, 
on  appeal,  held  that  the  service  of  notices 
was  proved  and  remanded  the  suit  foe  the 
trial  of    the   other  issues   in    the  case. 

Held,  that  though  the  order  of  the  High 
Court  was  in  form  an  order  of  remand,  it 
finally  decided  the  cardinal  point  in  the 
case,  viz.,  whether  the  notices  were  properly 
served  or  not.  The  order  was  therefore  a 
"final  decree"  within  the  meaning  of  S. 
595  of  the  Civil  Procedure  Code.  (17  A  113 
and  15  B  155  Referred  to.  ANANDA  GO- 
PaL  GOSSAIN  v.  NAFFOR  CHANDRA 
PAL  CHOWDHURY.  Ig  C-  W-  N-  545- 
85  C-  618-  See  also  A.  W.  N.  1907  P.  291 
No.    1469   Z'nfra). 

1432-  S.  109,  110— S.  595,  596— Privy 
Council.  Appeal  to — Question  of  law — Deci- 
sion based    on  facts. 

Leave  for    appeal  to    Privy  Council   can- 
not  be   granted    in    a  case    when    the     judg- 
ment  of    the    Chief    Court    confirms  the  dec 
ree  of  the  lower    Court,    taking    substantially 
the   same   view   of    the   facts,     upon    which 
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facts,  as  found  by  both  Courts  no  quofition 
of  law  arises,  although  the  suit  relates  to 
property  over  Its.  10,000.  16  Cat,  iiU2  (P.  C.) 
has  been  overruled  by  23  Cat.,  918  (P.  C.) 
LIKAL    v.     SHARIF-UL-HUSSAN     KHAN. 

48  P  R.  1904. 

1433.  S-  109.  110-S.  595,  596— Applica- 
tion for  leave  to  appeal  to  Privy  Cowiicil. 
In  ord(!r-  to  justify  a  High  Court  ia 
giving  a  certificate  under  section  596  of  the 
Civil  -Procedure  Code  it  must  be  satisfied 
that  tho  decree  itself  involves  directly  or 
indirectly,  some  claim  or  question  to,  or 
respecting  property  of,  tho  value  of  Rs.  10, 
000  or  upwards.  7  M.  I.  A.,  548;  L.  E.  2  P. 
C,  50 ;  11  Cat.,  740;  6  C.  W.  N.  41;  1  M.  I. 
A.,  3G3  referred  to.  THE  KRISHNA  MILLS 
CO.    LD    V.    GOPI    NATH.     137    p.     L.    B,. 

1904  =  75  PR   1904. 

1334  S-  109,  110— S.  595,  596— Suits 
Valuation  Act  (  VII  of  1887)— Privy  Council. 
Appeal  to — "  Value  of  the  matter  in  dispute.^* 
In  section  596  of  the  Civil  Procedure 
Code  the  value  of  the  matter  in  dispute 
means  the  selling  or  market-value  of  the 
property  in  dispute  and  nob  the  value  of  the 
property  fixed  under  the  rules  framed  under 
the  SuitsValuation  Act.  \,l  A.  317,  15  Mad., 
'2:61    followed.      KARM    SINGH    v.    KHEM 

SINHG.    150:P.  L.  R.  1905  =  60  P-  R.  1905- 

1435  S.  109,  110— S.  595,  596  Privy 
Council.  Appeal  to  -Findings  of  fact — Sub- 
stantial  question  of  law. 

Leave  to  appeal  bo  Privy  Council  can- 
not be  granted  in  a  case  in  which  there  are 
concurrent  findings  of  fact  arrived  at  by  the 
Chief  Court  and  the  lower  Appellate  Court 
when  those  findings  of  fact  dispose  of  the 
case. 

Any  question  of  law,  which  it  becomes 
necessary  to  decide  only  if  tho  findings  of 
fact  arrived  at  by  tho  lower  Court  are  re- 
versed, cannot  be  considered  a  substantial 
question  of  law  for  leave  to  be  granted  to  the 
party  concerned,  23  AIL,  94,  28  Gal.,  190,  43  P. 
B.,190i,  followed.     RAM  NaRAIN  y.    MAHA- 

RAJNARAIN.  177F-L.R.  1905  =  59- p.  R. 
1905. 

U38  S.  109.  110,  OXLL  B.  23— s.  595, 
596,  562 — Bemand — Privy  Council — Appeal 
to. 

Held,  that  no  appeal  lies  to  the  Privy 
Council  against  an  order  of  remand  under 
S.  562  of  the  C.  P.  C.  for  the  order  is  not  a 
final  decree  within  the  meaning  of  section 
595  of  the  Code.  SOHAN  SINGH  v.  .JA- 
HANDAD  KHAN.  84  P.  L-  R-  1908  =  52 
P-  R   1807. 

1437  s.  109.  0.  XLV.  B.  1,  S.  141-S. 
595,  594,  647 — Appeal  to  Privy  Council — Appli- 
cation  for  leave  to  appeal — Cu-mpanies  Alevio- 
randiim  of  Association  Act  {XII  of  1695),  Ss. 
9,  10 —Appeal  against  order  passed  under  the 
Act — Test  of  pecuniary  sufficiency  or  substan- 
tial question  of  law — Case  otherwise  fit  for 
appeal. 

A  petition  by  a  Company  for  the  confir- 
mation of  a   special   rasolution   altering    the 
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Memorandum  of  Association  was  dismiasod 
by  tho  High  Oourt.  The  Company  desired 
to  appeal  to  His  Mijosty  in  Couucll.  Leave 
to  uppjuil  was  opposed  on  thnso  Ejrounds  (1} 
tbttt  no  appo'.vl  lay  under  tho  Memorandum 
of  AssociaLiou  Act  or  Coaipainies  Act:  (2)  tlmt 
tlie  p  cuniary  test  was  not  satisfir-d  ;  (;) 
that  there  was  no  8ul>stautial  question  of 
law. 

Held,  that  the-  order  dismissing  thopoLi- 
tion  was  a  ''decree"  within  the  definition  of 
that    term  contained  in    s.  594    of    the    CofL;. 

Held,  at,  to  objections  (2)  and  (>)),  that 
the  only  question  was  whether  the  caf,Q  was 
a  fit  one  for"  appeal  to  the  King  in  Council 
^vithin  the  meaning  of  cl.  (b)   of  s.  595. 

Held,  fuitber,  that  having  ref;atd  to  tlie 
fftct  that  the  commercial  and  fiuancial  posi- 
tion of  the  Compruny  might  be  soriouily 
affected  by  the  quet-tion  at  ifssuo,  and  to  th.e 
importance  to  Indian  Oonipmies  generally 
of  having  such  rights  pi'C-cisely  defined,  the 
case  ought  to  bo  ccrtitiod  as  a  fit  one  for 
appeal  to  His  Majesty  in  Council. 

Held,  further,  that  the  proceedings  fell 
within  Ch.  XLV  of  tho  Civil  Procedure  Code. 
BOMBAY  BUPvMAH  TRADING  COFiPOUA- 
TION  V.  DORABJI  C.  SHROFF.     6  E-  L-  E- 

848=27  B.  416 

1438  S-  109,  O.  XLL  B.  23— S.  595,  562— 
Appeal  to  Privy  Council — Remand  order — In- 
terlocutory order 

No  appeal  lies  to  Privy  Council  against 
ftn  order  which  is  purely  an  interlocutory 
one. 

A.n  appeal  only  lies  when  the  order 
has  the  effect  of  deciding  finally  the  cardi- 
cal  point  in  tho  suit— 17  All,  112,  8  Bom.,  548 
10  M.  I.  A.  340,  referred  to. 

The  High  Court  refused  leave  to  appeal 
to  Privy  Council  against  an  order  passed 
under  section  562  of  the  Civil  Procedure 
Cod«  whereby  dismissal  of  the  suit  as  bar- 
red by  limitation  had  been  set  aside  by  it 
HABJB-UN-NIS^A  v.  MUNAWAli-UN-NIS- 
BA.  A.  W.  H.  1903  p.  15^ 

1489     S.  109.  O.  IX.  B.  15,  O.  XLL  B  23 

~-S.  595  {a),  108,  562— Bx  parte  decree— Absent 
defendant — Remand  under  section  562 — Sticli 
order  not  apyealahle. 

A  defendant,  not  present  in  person  at 
the  hearing  of  evidence,  had  appointed 
a  pleader  who  had  acted  in  tl:ie  suit  un- 
til that  occasion  when  he  stuted  to  the 
Court  that  he  was  not  instructed  for  the 
defence.  The  Court  proceeded  without  him, 
to  a  decree  for  the  plaintiff.  An  applica- 
tion by  the  defendant  under  s,  108,  Civil 
Procedure  Code,  for  an  order  ststting  that 
decree  aside,  was  disallowed  without  the 
Court's  being  satisfied  by  any  investigation 
as  to  whether  or  not,  the  defendant  had 
been  prevented  by  any  sufficient  cause  from 
appearing,  when  the  suit  was  called  on 
for  hearing.  The  High  Court  on  an  appeal 
reversed  that  order  holding  that  the  dec- 
ree was  an  ex-parte  one  within  the  mean 
ing  of   s.   108,   aud   by  an  order   of   remand 
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under   s.     5G2     remanded     the    case     to     bo 
disposed  of    oii    t!i.3    merits. 

Iteld,  that  tho  intent  and  effect  of  the 
High  Court's  order  was  not  to  set  aside 
tne  dooroo  mide  again.9t  the  defendant, 
but  to  direct  an  inquiry  under  s.  108  as  to 
the  cause  of  tlio  defendant's  absence,  the 
decree    having    been    ex  parte. 

Jleld,  also,  that  the  High  Court's  or- 
der of  remand  Vv-as  not  appealable,  being 
interlocutory  and  not  being  final  within 
section  595  (a)  and  that  the  present  appoal 
ought  not  to  iiave  been  admitted —RAUH  A 
KIRHAN  V.  THE  COLLECTOR  OFJAQN- 
PUR  2  p.  C  442  =  0  C-  V/  11.  153  =  3 
B  L-  78-11  M-  L-  J.  65  =28  I-  A  28 
=  23   A-  220  (?.  C.) 

M4p  B.  109,  110.— 5.  595,  596— Appeal 
to  Prioij  Council— Appenl  bdoiv  appealable 
value, — Foiin   of   cerliji; ate  i>f  Leave   to   appeal. 

To  give  the  court  j  irisdiction  to  grant 
leave  to  appeal  to  the  Pnvy  Council  under  S. 
596  of  the  Civil  Procedura  Cjdo,  it  is  es- 
sential tiiat  there  should  bo  in  dispute 
either  directly  or  indirenMy,  an  amount 
of  not  leEs  than  Bs.  10,000.  The  mere 
existence  of  a  substant.al  question  of  law 
wiiere  the  amout  iri  dispute  is  ;less  than  Rs. 
10,000,  is  not  bufficiont  to  give  the  court 
jurisdiction  to  grant  such  leave  to  appeal, 
Banarsi  ParaJiad  v.  Kashl  Kf  ishna  (L.  R.,  28 
I.  A.,  11  ;  I.  L.  R,  23  Ail.,  227)  referred  to, 
Tho  certificate  of  leave  to  appjal,  and  not  the 
order  for  such  cortifio  vtc,  is  the  document 
which  tho  judicial  committee  are  bound 
to  consider  .""-nd  act  upjn  in  determining 
whether  leave  to  appeal  has  been  properly 
granted  or  not;  and  unless  the  certificate 
upon  which  the  le.xve  to  appei-l  is  based 
is  in  such  a  form  as  to  justify  that 
le-.ve,  they  ouglit  to  hold  that  leave  hag 
not  properly  bjen  givi^n.  Where  the  order 
for  a  certificate  case  "  Ist  a  oerificate  issue 
that  the  case  is  a  .fit  one  for  appeals  to 
Her  ]\Lajasty  in  Council,"  but  the  certifi- 
cate granting  leave  stated  "it  is  certified 
hat  though  the  voluation  of  the  case 
is  below  Rs.  10,003,  yet  as  regards  the 
value  and  nature  of  the  case,  it  fulfils  the 
requirements  of   s.  593   of  Act   XIV  of  1832." 

Held,  that  such  a  certificate  was  not  a 
proper  foundation  for  the  leave  to  appeal, 
and  that  no  proper  leave  had  been  given. 
Even  assuming  that  the  order  for  the  cer- 
tificate might  be  looked  at,  the  judicial 
Committee  v/ould  require  to  bo  satisfied 
that  tiie  Court  had  exercised  its  judicial 
discretion  upon  the  matter  in  deciding 
whether,  in  order  to  comply  with  ss.  595, 
600  of  the  Code,  tlie  case  was  a  fii  one  for 
appeal  to  Her  INUajesty  in  Council,  aud  iu 
this  case  they  were  not  satisfied  there  be- 
ing no  reasons  gi\'eu  and  no  ground  stated 
for  the  form  of  the  certificate  that  the  i  i- 
dicial  mind  of  tho  Court  had  ever  b^ea 
applied  to  that  question.  Tlie  Judicial  Com- 
mitee,  ia  disiuissing  the  appeal  on  a  pre- 
liminary objection  that  it  was  not  properly 
before  them,  intimaitQd  that   they  would   not 
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havo  shut  out  Iho  app(;lb.nt  from  f^tatlng 
his  cnso  to  tlio  Boarii,  if  hi;?  conn<^cl  hac 
been  in  a  position  (wlich  ho  atlniittoa  ho 
was  not)  to  ask,  wil.h  any  hopo  of  success, 
(or  special  lo;ivo  to  nppo-  1.  l^ADltN  ICRTSIIN 
DAS  V.  HAl  KRISTIN  (  ir.\N[\  ^,3  \   415- 

1441.  3.  109,  ilO-'S»  .Of/,),  r/J'j—Lcltcra 
Patent,  Clauses  15,  :J9-  Pi  ivy  Coiivcil.  Api)enl 
to-Rcmand  to  lliyh  Criirt  fcr  tuldvg  cccouvd^ 
-Order  of  Divisi  n  Btmh  u-hcthcr  open  to  ap- 
peal :o  Privy  Council— D:vi.'ii on  Court.  Mean-  ^ 
ivg  of.  ' 

Tbo   Judicial     Commiaco    of    Iho    Privy 
Courcil   rtraandod   an    appcl    to    the    High 
Conit    of   Calcutta    in    ord-.-r     that   accounts; 
might    bo     taken    on    a     ccr'r.in    footing.     A  ^ 
Division    Bench    of  tie    Court    took    tho    ac-  i 
c:>unts.     Some    of  the    defendants    being  dis- 
satisfied   with  Ihj    result    of    accour.ts   a:-kod 
the  Court   for  leixvo    to    appeal    to    the    Privy  I 
Council. 

Hchl,  that  the  order  of  the  Diviisiou  ; 
Court  was  a  final  decree  uf  the  High  Court 
from  which  an  appeal  did  not  lie  to  the 
High  Court  under  clause  15  of  the  Letters 
Patent.  Tl'jafe  as  the  amount  in  dispute  was 
over  Ps.  10,000  appeal  did  iie  to  the  Privy 
Council  und-iir  clause  39  of  the  Letters 
Patent. 

Th:'t  the  fxprcssion  "Division  Court  ' 
in  clause  89  does  r.ot  orly  »  pp'y  to  a  Division 
Court  sitting  on  the  Original  Side  of  the 
High  Court. 

iSfw6/^.— That  th.e  rase  did  not  fall  wih- 
in  sections  595  aid  5C6  of  .he  Civil  Proce- 
dure Code.  GURU  rR\;-^ANNA  LAHIRI 
v.-JGTINDEA  MOH    N    LAHIRI.     9   G-  W- 

F.  56^-32  0-  9C3.  ^^^    ^    ^  ,^, 

1442.    s.  109,  no,  0.  XLIV  B.  3-S.  595, 
696,  600. 

The  existence  of  a  point  of  law  alone 
does  not  give  a  right  of  fippe_.lin  the  ordi- 
nary course  of  procedure  under  the  Code 
of  Civil  Procedure  to  Her  Mi^jesty  in  Coun- 
oil.  Section  596  requires  that  in  order  to 
give  such  a  right  there  muft  be  in  dispute 
either  directly  or  indirectly  an  amount  oi 
Rs,  10,C00.  If  the  decree  i  ffirms  the  decree 
of  tho  Court  below  anolher  condition  is 
affixed  viz.,  that  the  rppeal  must  involve 
some  substantial  qne-.tion  of  law  The  pre- 
sence of  such  a  question  does  not  give  a  right 
when  the  value  is  below  the  mark  ;  the  re- 
quirement of  it  restricts  the  right  whenthe 
higher  decree  affirms  the  lower.  By  sections 
595  and  600  an  appeal  may  be  granted  if  the 
High  Court  cart i flea  that  the  case  is  fit 
for  r.ppeal  'otherwise,'  i.e.,  when  not  meet- 
ing the  conditions  of  section  596 ;  that  is 
clearly  intended  to  meet  fpecial  oases,  such 
for  esarrple,  as  those  in  which  the  pomt  m 
dispute  is  not  mearurf.ble  by  money,  rhough 
it  m.ay  be  of  great  pui)lic  or  private  imp>.r- 
tance.  The  High  Cturt  ought  to  exercise 
judicial  difeoretion  before  granting  t^pecial 
certificate. 

Assent  of  the  respondei  t  does  not  give 
the  app-llant  a  right  of  appeal  which  the  Code 
does  not  allow,  or  sustain   a  certificate  which 


from  somo  oversight  or  other  is  obviously 
pvronoous.  BANAUSl  PKRSH\  D  u.  !<: ASHC 
KHISHN  NAIUIN.  5  W-  N-  C-  193-3 
B.  L.  A.  154  23  A.  227  11  M.  L  J.  56  = 
2J  I  A.  11  (P  C  ) 

1443.  r,.  109,  n^,  15 '3-S.  59',,  .-,9 6,  205— 
Appeal  to  Privy  Council— Letters  Patent,  LH65, 
ct.  39  -Order  ''male  on  appeal'' — Amendment 
of  decree,   applicalinn  f(  r. 

An  order  passcxl  by  tho  High  Court,  ro- 
jocting  an  applica'. ion  under  s.  206  of  the 
(^ivil  Procedure  Code  to  amend  a  certain 
decree  of  tho  Court,  is  not  an  order  "made 
on  appeal,"  and  ia  therefore  not  appealable 
to  His  Majesty  in  Council.  Soudamonee 
Dossee  v.  Maharaj  Dhernj  Mahatab  Chand 
Bahadur  (Q>  W.  R.  102),  referred  to.— SUN-* 
DERKOER   V.    CHANDISHWAR    PROSAD 

SINGH,    80  C-  679, 

1444  s.  100,*  no,  0.  XLIV  R.  3-S.  59,% 
596,  600— Bengal  Tenancy  Act  {VIII  of  1885), 
sections  93,  98 — Manager,  poivers  of — Mort- 
'jage  by  Manager — Restraint  on  powers  of  co- 
(.wners  while  estates  under  management — 
Mortgage  by  co-owner  of  his  share,  effect  of — 
Appeal  to  Privy  Council — Sufficiency  of  certi- 
jicate  of  leave  to  appeal. 

The  powers  given  by  section  98  of  the 
Bengal  Tenancy  Act  to  a  manager  of  joint 
property  appointed  under  section  93  '  for 
ihe  purposes  of  management"  include  the 
power  to  mortgage  or  to  sell  th9  property. 
The  restraints  put  upon  the  co-owners  by 
section  93,  sub-section  (3)  of  the  Act  whilst 
the  estate  is  under  management,  is  co- 
extensive with  the  power  conferred  on  the 
manager;  it  does  not  extend  to  the  exer- 
cise of  individual  rights.  Where  one  of  the 
co-owners  of  an  estate  under  management 
mortgaged  his  share  which  in  execution  of 
a  decree  on  the  mortgage  was  purchased  by 
the  mortgagee. 

Held  that  the  mortgagee  thereby  became 
a  CO  owner  under  the  manager,  and  as  such 
was  entitled  to  the  benefit  of  a  decree  for 
redemption  in  a  suit  on  a  mortgage  of  the 
estate  by  the  manager.  On  an  objection 
taken  that  the  appeal  had  not  been  properly 
admitted 

Held  that  the  case  was  governed  by 
'.Vf'bb  V.  Macpherson,  (I.  L.  R.,  31  Cal.  57;  L. 
R.  30  I.  A.  23P),  and  that  the  certificate  of 
leave  to  appeal  was  sufficient.  AMAR  CHAN- 
DRA KUNDU  V.  SHOSHI  BHU3AN  ROY, 
3  C.  W.  N.  225;  31  L  A-  24  =  31  G  305  ?. 
G- 

1445  S.  109,  0.  XLIV.  R.  I-S.  595,  593 
— Final  order—  Evidence  of  essential  facts — Pre- 
liyninary  point. 

Held,  that  section  562  of  the  Civil  Pro- 
cedure Code  applies  to  a  case  decided  on  Ri 
point  of  law  on  such  materials  as  are  avail- 
able before  the  parties  prove  di<-puted  do- 
cuments or  adduce  oral  evid'^nce. 

Held  after  referring  to  17  k  11  that  by 
the  words  "evidence  of  essential  facts,"  their 
Lcrdfships  meant  evidence  of  facts  essential 
to   the   disposal   of  the   case   and  not  merely 
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essential   to    tho  quostioa  wbiob  has  beeu  dj- 
cidcd  (17  .A  112  Exp) 

Jlcld,  further,  that  an  order  of  remauJ 
which  will  not  necessarily  have  any  cHjcj 
ou  the  ultimate  decision  of  the  case  wa^. 
uot  a  fiual  order  within  the  moaniug  uf 
section  695  of  the  Code  of  Civil  Procedure. 
(10  0.  205,  2  G.  W  N.  301,  and  15  B.  115  dis- 
tinguished). JAMA  PRASAD  v.  KADilA 
KISHEN,  U  O.  C-  169- 

1446  S  109,  llO—S.  595,  596 -Applica- 
tion fui- — Leave  to  apiical  to  Privy  Council  ~ 
Appellate  decree  affirviing  decree  of  Court  of 
First  Instance — ^'D-^cree,^'  meaning  of. 

In  section  596  the  expression  "whore 
the  decree  appealed  against  affirms  the  da- 
cision  of  the  Court  immediately  below  the 
Court  passing  the  decree"  is  very  wide,  the 
word  'decree',  including  judgment,  and  there 
la  nothing  in  Chapter  XLV  of  the  Code 
of  Civil  Procedure  which  will  justify  the 
Court  interpreting  them  as  meaning  merely 
Buch  an  affirmation  of  the  decision  of  the 
Court  below  as  regards  issues  which  it  has 
disposed  ^of,  as  results  in  the  affirmation 
of  the  decree  of  that  Court.  The  words 
are  so  wide  that,  when  the  Court  below 
has  dismissed  or  decreed  a  suit  on  all  of 
certain  issues,  its  decision  cannot  be  deemed 
to  have  been  affirmed  by  the  judgment  of 
the  Appellate  Court,  unless  its  decision  as 
regards  all  those  issues  has  been  affirmed, 
as  well  as  its  decree.  SANWAL  SINGH  v. 
EANI   SATRUPA  KUAB,  4  O.  C-  68- 

1446(a).    S-  109-0.  XLI  B.  23-S.595, 

562 — Appeal  to  Privy  Council. 

Held,  that  an  order  under  section  562  is 
not  ordinarily  capable  of  being  the  sul>ject 
of  an  appeal  to  His  Majesty  in  Council, 
though  it  may  possibly  be  so  if  the  order  in 
question  has  the  eSect  of  deciding  finrvlly 
the  cardinal  point  in  the  suit.  S^iiifid 
Mazhar  Hasain  v.  Musammat  Badha  Bibi, 
(I.  L.  B.,  17  All.,  112),  Mahant  Ishvargar 
Budhgar  v.  Caudasama  Amarsang,  (I.  L.  R., 
8  Bom.  548),  and  Forbes  v.  Ameeroonissa  Bs- 
gam,  (10  M.  I.  A.,  340),  referred  to.  HABIB- 
UN-NISSA  V.  MUNAWAB-UN-NISSA.  25  A 
629. 

1447.  8.  109,  115—595,  622— Appeal  to 
Privy  Council — Leave  to  appeal — High  Court 
alloioing  a  party  to  sue  in  forma  pauperis — 
Letters  Patent,  1865,  Section  95. 

When  the  High  Court  passes  an  order 
under  section  622  of  the  Civil  Proc-dure 
Code,  finding  that  the  party  should  be  allow- 
ed to  sue  in  forma  pauperis,  it  should  not 
be  considsred  as  a  final  decrea  passed  in 
appeal  within  the  meaning  of  section  595, 
nor  should  it  be  considered  as  a  final  judg- 
ment within  the  meaning  of  section  39  of 
Letters  Patent  of  1865,  and  so  the  High 
Court  has  no  power  to  grant  a  certificate  as 
to  the  fitness  of  an  appeal  to  the  Privy 
Council  against  such  an  order.  SAKaN 
BING  V.  GOPAL  CHANDRA  NBOGI.     8  C- 

W.  N.  298. 


Sup.  Govt  acts  (V   of  1903;     (  'ont  I) 

K43      8.    109.  ^^'A   O.    XLIVli.3-S.595 

(,:j  ."jOG,  6'JO-  A'i'peal  to  Priiy  Council— Certi- 
nc^:c  <>f  appeal,  form  of —Sub  it  ant  ial  question 
oflc>c--3lC.  57  (/'.  C.)-See  T.  P.  A.  IV  of 
1882  •^.  -55,  col    505.  .Vj6 

1440  8-  109.  liO-S.  595  (c),  596 -Appli- 
cation for  leave  to  appeal  to  I'rivy  Council— 
Valuation  of  suit,  que-.-ion  indirectly  in  issue 
as  rcgardi -Appeal   Lo   Privy  Council,  fit  case 

for.  ,  . 

In  a  certain  Taluq  A.  held  4  annas  and 
S.  12  annas  share.  G.  was  eut.tlod  to  receive 
Rs  70  pjr  mensem  from  the  owners  of  the 
Taluqa  by  a  decree,  the  .'allowance  payable 
tj  him  b.'iug  charged  on  the  Taiwg '.jUpon  the 
death  of  C,  A.  instituted  a  suit  (the  estimat- 
ed vilue  of  which  was  lis.  3,000  for  the 
purpose.- of  jurisdiction  against  C.'s  son  T., 
S  and  the  mortgagee  in  possession  of  S.'a 
share,  alleging  (1)  that  the  allowance  of 
Bs  70  per  mensem  enured  only  for  the  life 
of  C.  and  after  his  deatb  was  not  chargeable 
against  her  one-fourth  share  in  the  estate, 
and  (2)  thr.t  defendants  2  and  3  were  nob 
entitled  to  debit  in  reuditiou  of  accounta 
her  one-fourth  share  with  a  proportionate 
part  of  tho  allowance.  Defendant  No.  1 
pleaded  that  the  allowance  was  heritable  and 
the  dofondants  (2)  and  (3)  supported  this 
plea  The  suit  was  dismissed  ultimately  by 
the  judicial  Commissioner.  Tiie  parties  to 
the  appeal  wore  A.  and  T.  A.  applied  to  the 
Judici  a  Commisssioner  for  leave  to  appeal  to 
Her  Majostv  in  Council.  ,     .    ,,         ,    •    i.-« 

H  Id,  that  it  was  true  that  the  plaintiS 
valued  her  suit  as  one  in  which  the  subject 
aatter  was  the  righi  of  T.  to  'receive  rom 
her,  as  owner  of  i  share  in  the  Taluqa, 
annually  the  sum  of  Rs.  210 ;  and  that  this 
was  the  question  directly  in  issue  between 
the  parties.  But  the  determination  of  this 
question  necessitated  the  determination  of 
the  question  whether  the  allowance  of 
R^  70  p^r  mensem  or  Rs.  840  p.^r  annum 
charged  on  the  Taluqa  was  heritable  or  vvas 
Hmited  to  the  life  of  the  original  grantee 
C  and  therefore  the  decree  of  this  Court 
involved  indirectly  a  question  between  the 
parties,  the  annuitant  and  one  of  the  co- 
sharers  in  the  Talu-ja  resp^ctiog  property 
above  Rs.  10,000  in  value,  that  is  to  say.  the 
question  whether  the  allowance  of  Rs.  b4U 
per  annum  was  heritable  or  ceased  on  the 
death  of  C. 

Held,  therefore,  that  a  certificate  should 
bo  Planted  becau.se  as  regards  value  aud 
nature  the  caso  fulfils  the  requirements  of 
section  596,  Civil  Procedure  Code,  and 

Udd,  further,  that  the  circumstances  of 
the  case  are  not  such  as  to  justify  the  con- 
tention that  it  is  a  fit  case  for  appeal  to 
Her  Majesty  in  Council  under  Section  695, 
cl  (c)  Civil  Procodure  Code.  AZIZ-UN- 
NTSA    i;.    TASADDUQ    HUSAIN.     4    0-   C. 
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Tho  exprossion  "  invoho  somo  substan- 
tial question  of  law "  aa  usud  in  s.  5UG  of 
tho  Codu  of  Civil  Procedure  must  bo  con- 
strued, with  rofciroiico  to  tho  practico  of 
tho  Privy  Oouncil,  not  to  ii;Lorfore  with 
conourront  fiiidin;^'s  of  fact  of  tho  Courts 
below,  and,  thiri  boing  so,  it  cannot  bo  said 
that  a  question  whicli  only  arises  if  thiO 
concurrent  findings  of  fnct  of  the  Courts 
in  India  are  disregarded,  a  question  which 
can  never  arise  so  long  as  the  Privy  Coun- 
cil maintains  those  conourront  finding.^  of 
fact,  is  a  "suhs'aniial  question  of  law" 
which  tho  appeal  to  the  Privy  Council 
"involves."  Mo^an  v.  Mil  In  Bibec,  (I.  L.  R, 
2  Cal.,  22S),  Cropi  NmJi  Birbar  v.  Goluck 
ChundPv  Base,  (i.  L.  U.,  10  Cal.,  202  note) 
and  In  re  VisJnvnnbhor  Pandit  (I.  L.  R.., 
20  iliom.,  C99)  roieired  to.— BANKE  LAL 
V.  JAG  AT   NAHAIN,    23  A    S4- 

1451.  S.  110-— S.  590— Appeal  to  Privy 
Coicncil — Vaiiialion  of  suit — *' Value  of  subject - 
matter  of  suit'' — Court-fees  Act  (VII  of  1870), 
S.  7,  cl.  IV  (d) — V(due  of  ihe  relief  sought. 
In  a  suit  for  an  injunction  it  is  open 
to  the  applicant  for  leave  to  appeal  to  His 
Mr  j'isty  in  Council  io  show  what  tho  real 
vaiae  of  the  suhjror;  fnaitaV  of  the  suit  is, 
notwithstanding  ih;;  fvci  th;\,t  for  the  pur- 
poses of  the  Court-feo'^  Aoi  (VII  of  1370), 
the  value  of  the  suit,  wa-^  fixed  at  a  sum 
less  than  the  or'i:)cai'il!'e  amount. — HART 
MOHAN    MISSEi^  y.  riUilENDUA    NAR^IN 

SINGH,  81  c-  aoi- 

1452-  S.  110--  S.  506  — Appeal  to  Privy 
Council — Certijicdie  as  lo  fii ii' ss  for  appeal 
— Concurrent-  fiiidivgs  rf  two  Courts  on  ques- 
tions of  fact — Substantial  questions  of  law — 
Questions  of   law    not   nea^si-arily   arising. 

No  appeal  lies'  to  the  Privy  Council 
from  an  appellate  decree  of  the  High  Court, 
when  there  are  concuirrer.t  findings  of  the 
High  Court  and  of  tho  Lower  Court  upou 
questions  of  fact,  and  when  upon  such 
findings  no  questions  of  law  arises.  Tidsi 
Prasad  Bhnkt  v.  Bcuayeh  Misser  (I.  L.  R., 
23  Cal.,  918;  L.  R.,  23  I.  A.,  102)  followod. 
— Iw  re  SUKALBUTTI  MANDRANI;  SSJ- 
KALBUTTI  MAIIDRANI  v  BABULAL  MAN- 

DAR,  5  C  W-  K.   455  =  28  C-  190, 

1453.  S.  110-— 5.  596—Ap)peal  to  Privy 
Council — Cov.carrent  decisions  on  facts — Leave 
granted  lohere  no  substantial  question  of  law 
was  involved. 

Where,  on  an  appeal  to  the  Privy  Coun- 
cil, there  were  two  concurrent  decisions  of 
the  Courts  below,  on  facts  sufficient  to 
dispor-e  of  the  suit,  but  the  Higli  Court  had 
granted  leave  to  apper.l  stating  that  ''there 
seems  to  be  a  point  of  law  which  however 
has  not  been  argued  hero,  and  it  is  there- 
fore hereby  certified  that  as  regards  the 
subject-matter,  and  the  naiure  ol  the  ques- 
tions involved,  the  case  fulfils  the  require- 
ments of  s.  696  of  ihe  Civil  Procedure 
Code,"  the  Judicial  Committee  held,  it  ap- 
pearing that  there  was  no  sui)ctantiai  ques- 
tion    of   law    involved,    that    there     was   no 
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sufficient  ground  tor  tho  leave  to  appeali 
which  ou^^ht  not  to  havo  boon  grantod. — 
K\lllTPP\NAN  ShillVAE  v.  SIIINIVASAH 
CHi^iM^r,  4  B-  L.  R.  248 --6  C  W-  N". 
9A\=n  M.  L.  J.  379-25  M  215-29  L 
A  33  (P.  C  ) 

1454  S-  110—'*?-  500-~Leave  to  appeal  to 
Privy  Council — Value  of  subject-matter-  Will 
—  Construction — Absolute  gift — Period  of  pay- 
ment to  legatee — Age  of  majority  of  legatee — 
Direction  in  will  for  postponement  of  pf^y- 
vient  until  a  later  period  than  majority,  ejject 
of. 

Where   a  will    confers   an     absolute    gift, 
hut   directs    that   tho  property  so    given  shall 
not    be    made    over    to    the    legatee    unt  1    ha 
i^as  attained   a  certain   age  beyond  the  period 
of    his   majority,    such    direction    is  inopera- 
tive,   unless   tho    will    confers   an  interest  in 
tho    property   upon    some  person    for    tho  in- 
tervening   period    and  tho  iagatee    is   entitled 
feo    have    the   property    handed    over    to    him 
as   soon   as  he   att:iins  his  majority.     A  ques- 
tion arose   between   an   executor   and  a  resi- 
duary   legatee    as    to    whether,    under  a  will, 
lire    legatee    was   entitled  to  have  the  residue 
;  handed    over    to    him   on   his    attaining    ma- 
I  jority,    or   whether    such    payment    was    nob 
:  to    be    postponed  until    he    reached    the    ago 
I  of    twenty-five,    the    executor    in    the    mcan- 
i  time    having    a   right    to    the     income.     Tho 
i  Court    held    that   payment   should    ba  made 
j  bo    the   legatee    on     his     attaining     majority 
i  and  that    the    will    conferred    on    the  execu- 
!  tor    no    right   to    the    income.     The  executor 
applied   for    leave    to     appeal    to    the     Privy 
Council   and  contended    that   the    matter  ia 
dispute   was   of   the   value   of   4ls-  10,000    a3 
required   by     section   596   of    the   Civil    Pro- 
cedure  Code,   inasmuch   as  it    involved   the 
right  to  the  whole  fund. 

Held  refusing  leave,  that  the  subject- 
matter  of  the  dispute  was  only  the  in  coma 
ard  was  not  of  tlie  requisite- value.  'The 
case  had  proceeded  on  the  hypothesis  that 
tho  executor  held  the  corpxis  of  the  estate 
ao  a  trustee,  and  ihe  only  question  was  as 
to  the  income.  HUSENBHOY  v.  AHMED- 
BHOY  HABIBBHOY,  26  B.  319. 

1455  S-  IIQ—S.  596— Appeal  to  His  Ma- 
jesty in  Council — Decree  involving  q^iestions 
respecting  property  of  ihe  value  of  lis .  10,000 
or  upwards. 

Section  596  of  the  Code  of  Civil  Pro- 
cedure in  laying  down  that  the  decree, 
against  which  an  application  for  leave  to 
appeal  to  His  Majesty  in  Council  can  be 
made,  must  involve,  directly  or  indirectly, 
some  claim  or  question  to,  or  respecting 
property  of,  ten  thousand  rupees  in  value 
or  upv/a'ds  refers  to  suits  in  existence  and 
not  to  suits  in  greniio  futuri.  1  M.  I.  A.,  353; 
7  M.  I.  A.,  548,  L  L.  B.  23  AIL,  227  and 
415,  referred  to.  HANUMAN  PRASAD  v. 
BHAGWATI  PRASAD,  W-  N-    A-,   1902,   p. 

43  =  24  A  236. 

1456  S.  110— S.  59G— Appeal  to  Privy 
Council—  A ffi^rmance   of  decision  of  lower  Court 
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Decree  of  Aijpellate  Coiirt'that  "appeal  bo  dl-i- 
missed"  wliere  decision  on  question  oj  fact  is 
not  the   same. 

Tbo  word  "decision"  in  s.  59G  of  tho 
Oodo  of  Civil  Procedure  moans  merely  tlio 
decision  of  tho  suit  by  tho  Court,  and  can- 
not., like  tho  word  'judgment,"  bo  dofinod 
as  meaning  the  statement  of  tho  ground.^  on 
which  the  Court  proceeds  to  make  tho  decrca. 
In  order  to  "affirm"  the  decision  of  tho 
Court  below  within  tho  meaning  of  that 
Boction,  it  is  sufficient  for  the  appcll'tto 
Court  to  axiirm  the  decree;  it  need  not  also 
affirm  the  grounds  of  fact  on  which  tho 
Judgment  was  passed.  Whore  the  decree  ol 
the  appellate  Court  was  that  "tho  appeal 
be  dismissed,"  but  the  reasons  give  a  wore 
not  tho  same  as  those  of  the  lower  Court  in 
respect  ^f  same  matters  of  fact. 

Held  that  the  appellate  Court  affirmed 
the  decision  of  tho  lower  Court  wiihin  the 
meaning  of  section  596;  and  a  ccrtiftcate 
which  granted  leave  to  appeal  to  the  Privy 
Council  on  tho  ground  that  by  its  decree 
the  appellate  Court  'lid  not  affirm  the  Court 
below,  and  which  did  not  find  that  tho 
appeal  involved  a  substantial  question  of 
law  was  ?ir/d  not  to  comply  with  that  soctioTi. 
TASSADUQ  RASUL.  KHAN  v.  KASHI   RA>,1, 

7  C   W.  R.  177  =  25  A-   109-30  1   A-  35 

(P-  0.) 

1457  S-  HO— S.  596— Form  of  suit— JvrlH- 
dlciion  of  Civil  and  Revenue  Courts — 6  C,  W. 
N.S49—25  A.  I.  (P.C.)-QeQ  Specific  Relief 
Act  1  of  1877  S.  39,  42  Col.  421. 

1453  S-  110-5.  596— Privy  Council— Ap- 
plication  for  leave  to  appeal — Decree  of  the 
High  Court  affirming  the  decree  of  the  lower 
Court. 

Tho  petitioner  claimed  a  sum  of 
-Rs  77,000  as  the  value  of  the  land  taken  ucder 
the  Land  Acquisition  Act.  The  Collector 
assessed  the  value  at  R&-  23,287  and  the 
Judge  upheld  the  Collector's  award.  On 
appeal  to  the  High  Court  the  decree  was  modi- 
fied by  giving  the  petitioner  an  additional 
Eum  of  Wsr  7,000.  On  the  petHioncr's  ap- 
plying for  leave  to  appeal  to  the  Privy 
Council  the  question  arose  whether  the  de- 
cree of  tho  High  Court  affirmed  the  decree 
of  the  Court  below. 

Held,  refusii  g  the  application  that  whilst 
tlie  decree  of  the  High  Court  modified  in 
the  petitioner's  favour  the  original  decree, 
as  regards  the  sul  j?ct- matter  of  the  pro- 
posed appeal  to  His  INIajcsty  in  Council  it 
only  allirmed  the  decree  of  the  first  Court. 
KAJA  SRES  NATH  ROY  BAHADUR  v.  THE 
SECRETARY  OE  STATE  FOR  INDIA  IN 
COUNCIL,  8  C-  W-  N-  294. 

1459  S-  110- 6\  596" — Privy  Council- 
Leave  to  appeal  to. 

Where  a  substantial  question  of  law  was 
involved  in  a  case  and  there  was  in  the 
suit  a  point  in  dispute  whicli  was  not 
measureablo  by  money  but  was  of  consider- 
able importance,  i.  e.,  tho  extent  of  tho 
control  acquired  by.  one  who  had  built  a 
temple,    ihe   High    Court    granted     leave   to 
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appeal    to    the     Privy     Council.      NAVROJI 
INIANEKJI    WADIA    V.  KHARSEDJl    M\N- 

CHEJ'JI.  6  2-  L."a-286. 

14(30  S-  llO--^'-  59G—TjibeL  Suit  for-^ 
Claim  for  Rs.  10,000  damages— Privy  Council 
Apycnl  to — ApplicaUon  for  leave —  Value  of 
subji'cl  matter  in  dinpiite — Practice. 

When  there  is  a  contest  as  to  tho  truo 
value  of  tho  matter  in  dispute,  it  hvs  been 
tho  invariable  practice  of  Mio  High  Court — 
a  practice  sanctioned  by  Judicial  Committer 
— to  ascertain  by  evidence  and  enquiry  v/hat 
the  truo  vahie  is. 

In  a  salt  for  libel  tho  plaintill  claimed 
Rs-  10.000  damages.  The  Court  of  first  in- 
stance dismissed  the  suit  on  the  ground  that 
the  plaintiff  had  sustain.cd  no  substantial 
damage,  although  it  had  held  that  a  por- 
tion of  the  alleged  libel  was  not  privileg- 
ed. The  Court  of  appeal  held  th:i  wholo 
alleged  libel  was  privileged  and  uph.cdd  tlio 
decree  dismissing  the  suit.  On  appl. cation 
for  leave  to  appeal  to  the  Privy  Council  — 

He^d,  that  the  application  should  be  re- 
jected because  it  was  impos.^ible  to  say  that 
tho  amount  or  valae  of  the  matter  in  dis- 
pute v/a^  R^  10,000  or  upwards  within  tho 
moaiiin:?    of    -ection    5->3    ;;[   the    Civil  Proca- 

durci  Colo.    Ru  AMitiTA  natii  :»ii:Tr]-:n 

V.  ABHOY    CHAiiAN    GHOST-I,  9    0-  W-    N. 
370- 

I&I  S.  nO-S'.  506-Avpera  to  Privy 
Council — Privy  C)unciJ,  prf.c'ice  of — Special 
leave  to  appeal — Suit  for  damages  for  more  than 
Rs.  10,000  dismissed  on  appeal — No  assessment 
of  amonnl  of  damages  by  first  Court— Brfuml 
of  leave  to  appeal  by  High  Court —  Valua  of 
subject-matter  in  dis-p'ule. 

The  judicial  Committeo  granted  spocial 
leave  to  appeal  in  a  case  in  which  the  peti- 
tioner has  sued  for  Rs-  30,000,  but  his  suit 
had  been  di.^mJssed  without  any  assessment 
of  the  amount  of  damages  recoverable,  and 
the  High  Court  had  under  s.  593  of  the  Civil 
Procedure  Code,  refused  leavo  to  appeal  to 
the  Privy  Council  on  the  ground  that  the  pe- 
titioner had  not  shown  that  tho  case  wng 
necessarily  of  the  proper  appealable  value. — 
IKU\MULHUQ  V.  WILKIE.  33  C-  -833 
?.  C. 

1462  S.  IIO— 5.  596— Appeal  to  Privy 
Council— Suit  for  partition  -Valuation. 

Held,  that  in  a  suit  for  partition,  foL'  thg 
purpose  of  an  appeal  to  tb.o  Privy  Council, 
the  value  of  the  suit  should  be  the  value  of 
the  whole  estate,  the  partition  of  which  ig 
sought  and  not  the  value  of  the  share 
which  any  of  the  parties  may  claim  to  be 
entitled  to— LALV  BHUOWAT  SaHAI  v. 
RAI  PASUPATI  NATH  BASU,  IQ  C-  W- 
]^J.  564  =  3  0  L..J.  257. 

1433  S.  IIQ-S.  59G— Appeal  to  Privy 
Council — Cases  in  tohich  appeal  lien  or  not—» 
Valuttion  of  appeal — Value  of  the  subject' 
matter  of  the  suit — Decree  uivolving  que'<tion 
as  to  property  of  appealable  value— Claim  for 
future  mesne  profits. 

In  a  s^uit  for  po^se.qsion  of  land  and  for 
mesne  profits;  the  plaintifla  obtained  a  decreo 
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iu  tbo  first  Court.  TLoy  valuud  tho  luud 
ut  lit*  5,4G0,  aud  in  tlic  pi'occudiugs  in  oxc- 
cuUou  of  tl)o  docroc,  they  put  in  a  cl.kim 
ior  luosuo  piofiLs  for  over  lit*-  30,000.  Tho 
amount  ol!  tbo  profits  was  iioL  ascortainod  a.s 
ILie  proccoJiugs  wore  sLayed  pjuding  an  ap- 
poal  t )  tho  High  (Jourl,  whicli  was  ulLiinatn- 
ly  suocossful.  Tho  phiintilTs  ai^pHud  for 
Ijavu  to  appoal  to  liis  Miii  sty  in  Ouuuoil 
tiud  svvoro  that  tho  mosuu  profits  would 
amouMt  to  a  sum  oxueediug  -lis-  10,000. 

HUd  that  the  plaiutifis  woro  entitled  to 
tako  lubo  accouut  their  cla^m  for  meauo  pro- 
liL;;  wioh  a  view  to  ascertaiuing  whether 
Value  of  the  matter  iu  dispuLe  reached  the 
BtatUi.ory  amount  of  -IL*-  10,000,  aud  that 
any  way  the  decree  involved,  directly  or  iu- 
direoLly,  some  claim  or  question  to  or  re.s- 
pecuing  property  oi  the  value  of  lis-  10,000 
Wiiiun  the  meaning  of  s.  5l)G  of  the  Code, 
and  that  iu  either  view,  the  plaintiffs  were 
taUiiJed  to  a  certificate. — DaLGLEISH  v. 
DAMODAE  NAUAIN  CHOWDHiiy,  g3  C 
1286. 

1434  S.  110— S.  596— Appeal  to  Privy 
Council — Concurrent  findings  of  fact — Agents 
Preferable  heir— 31  C.  671  {P.  C] 

S«fi  Evidence  Act  I  of  1872  S.  32  (7) 
170,  171 

1465  S.  110— S.  596--Privy  Council— 
Leave,  for  appeal  to — Value  of  snbject-m.ztter 
iit,  dibpule  in  appeal. 

To  entitle  the  plaintiff  to  appeal  to  the 
Privy  Council  he  must  show  that  the  condi- 
tions as  to  value  prescribed  by  section  506 
oi  the  Civil  Procedure  Code  are  satisfied, 
aud  for  this  purpose  the  decree  is  to  be 
looked  ab  as  it  affects  the  interests  of  tho  par- 
ty w.ho  is  prejudiced  by  it,  and  who  seeks  to 
relieve  himself  from  it  by  appoal.  JOHN"  JO- 
SEPH DB  SILVA  Sa.  v.  JOHN  JOSEPH 
DE  SILVA  Jb.    6  B-  L.E.403. 

1463.  S-  110-— S.  596— Application  for 
leave  Lo  appeal  to  Privy  Council — Value —'•'■  In- 
vuive    indirectly  ". 

When  less  than  ten  thousand  rupees 
of  compensation  money  was  apportioned 
by  the  land  acquisition  Judge  and  his  de- 
cision was  af&rmed  on  appeal  by  the  High 
Court:  — 

H.'ld,  on  an  application  for  a  certificate 
for  leave  to  appeal  to  His  Majesty  in  Coun- 
cil that  the  case  could  not  be  regarded  as 
indirectly  involving  a  larger  amount  be- 
cause other  properties  noi.  acquired  were  held 
under  the  same  title.— RAI  BH\RA  DIR- 
GAJ  DEO  BAHADQH  v.  KALI  CH\UaN 
SLNGH.    11  0    w-  Jf-  525-34  G.  466. 

i467-_  S-  liQ.—'S.  59a — Aggregate  value  lof 
the   subject-matter  of  suit. 

In  several   suits  tried   together  one  j  idg- 

nient    was     delivered.     Leave     to    appevl    to 

Privy    Council    was   granted  in    two    cases  in 

which   the     value    was     over   Rs.     10,000    in 

"each. 

Held '. —Hho.i,  leave  should  be  granted 
even  in  the  other  cases  where,  though  the 
value     vviieu    taii^in     separately    was     indivi- 


Sup:  Govt,  acts  (V  of  1908)    (Could.) 

du  wily  not  more  than  Rs.  10,000  the  wggre- 
gae'was  over  Us.  10,000— DEONA  UAlN 
yiNGH   V.   GUNI    SINGH.     54:    C-    400- 

See    also  6    C.    W.    N.    41. 
1468-     S.  liO-— S.    596— Question    indirect- 
ly   involoing  subject    tnatter  of   value — See    No 
14()(>  sujjra. 

14 G9.  S.  110-— O.  XLI.  R.  23-596,  564 
App'-al  to  Privy  GoutLcU — jippeal  from  order 
of  remand  not  admissible  unless  cardinal 
point  decided. 

Held,  that  an  order  under  S.  562  of 
the  Code  of  Civil  Procedure  Is  not  ordina- 
rily cap.iblo  of  being  the  subject  of  an  ap 
peal  to  His  Majesty  in  Council  though  li 
may  possihly  be  so,  if  the  order  in  ques- 
tion has  the  effect  of  deciding  finally  the 
carvlinal  point  in  tho  suit.  A.  W.  N.  1003, 
p.  150  followed.  2  C.  W.  N.  301  referred 
to— UAM    SAUUP  V.    RAM    DEI.     5  A-  L-  J. 

57  =  A    W.  N    1307  P    231. 

See   also   35  C.  618  No  1131    supra. 

1470-  S.  110-— S.  596 -Appeal  to  Privy 
Council — ^^Substantial  question  of  law  * — Ques- 
tion of  fact. 

In  a  suit  for  partition  of  movable  aiid 
immovable  property  tho  main  question  at 
issue  was  whether  the  family  was  or  waa 
not  joint  in  title  and  interest.  The  defen- 
dants, on  being  asked  what  they  would 
CLiU  evidence  to  prove  set  down  a  series  ot 
facts  which  they  alleged  that  they  could 
prove,  and  which,  they  contended,  indicated 
that  the  family  was,  at  the  time  of  suit, 
joint  in  all  respects.  The  plaintiff  admit- 
ted the  facts  so  alleged,  and  the  parties 
summoned  no  witnesses.  Some  documen- 
tary evidence  mainly  consisting  of  the  will 
of  the  late  head  of  the  family  waa  only 
put   in. 

Held,  that  the  finding  on  these  data  as 
to  what  was  the  status  of  the  family  waa 
a  finding  of  fact  merely  and  oould  involve 
no  "  substantial  question  of  law "  within 
the  meaning  of  section  596  of  the  Code. 
PAR30TAM  RAO  TANTIA  v.  JANKI  BAI, 
A   W.  N.  1908,  7. 

1471-  8.  110-— S.  596~Application  for 
leave  to  appeal  to  Privy  Council— Amendment 
of  Decree  by  way  of  ampliUcation  of  its  word- 
ing only — Foreclosure  proceedings— Defective 
notice — Substantial  question    of  law. 

Held,  that,  where  on  appeal,  the  decree- 
of  the  first  Court  has  been  so  far  amen- 
ded as  to  include  therein  expressly,  plain- 
tiff's rights  in  the  Shamlat  Deh  and  Sham 
lat  Patti  with  other  appurtenant  rights  as 
claimed,  but  has  otherwise  been  confirmed 
on  all  points,  the  decree  has  been  practi- 
cally affirmed  within  the  meaning  of  the 
last  clause  of  S.  596,  C.  P.  C— the  addi- 
tion  made  is  simply  an  amplification  of 
its  wording  and  does  not  amount  to  a  va- 
riation so  as  to  give  right  of  appeal  to  Hia 
Majesty   in  Council, 

Held,  also,  that  none  of  the  following  de- 
fects is  fatal  to  the  foreclosure  proceedings 
and  constitutes  a  substantial  question  oi  law 
under  S.  596.  C.  P,  G. 
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(1)  That    tho    notice   wag   bound  to  state 
-   tho  actual   area    claimed   and   not  merely  llv! 
1^  biswas  sha'-e  actually    entered  in  tho  mort- 
gage-deed. 

{2)  That  as  there  were  two  deeds  of  mort- 
gage, two  separate  notices  were  rrquirod, 
notwithstanding  the  fact  that  the  second 
deed  was  one  of  further  charge  only. 

Jfeld,  further,  that  a  vague  assertion  to 
the  effect  that  sufficient  opportunity  was  not 
given  for  producing  witness  cannot  ho  treat- 
ed as  a  subsrantial  question  of  law.  DIWAN 
ABDUL  HAKIM  u.  HARI  LAL.  62  P.  W- 
T>      TQOS- 

1472-  S  IIO— S.  596— No  appeal  to  Privy 
CouTicil  rts  to  costs  only. 

Held,  that  the  last  clause  of  S.  59G,  Civ. 
Pro.  Code  relates  to  the  subject  matter  of  the 
and  therefore  there  is  no  right  of  appeal  when 
Buit  the  two  Courts  differ  only  as  to  costs.  (8 
C.  W.  N.  294  dissented).  THAKUR^BALDEO 
BAKHSH  SINGH  v.  THUKUR  LALJI 
SINGH.    10  0  C  65. 

1473.  S.  IIO-'S'.  596—29  C  343\P.G.— 
See  S.  100,  No.  1268  supra. 

1474.  S.  IIO  — S.  596~^QQ  S.  109—48  P. 
R.  1904  No.  1482,  75  P.  R.  1904  No.  1433,  60 
P.  R.  1905,  No.  1434,  59  P.  R.  1905,  No.  1435, 
52  P.  R.  1907,  No.  1436,  23  A.  415  No.  1440, 
32  C.  963,  No.  1441,  23  A.  227  P.  C,  No.  1442, 
80  G.  679,  No.  1443,  31  C.  305,  No.  1444,  4 
O.  C.  66,  No.  1446,  81  G.  52  No.  1448,  4  0.  G. 
234,  No.  1449. 

1475.  S  no,  0.  XLIV  R.  3-~S.  596,  600 
— Privy  CoiinctL  Appeal — Leave  of  the  High 
Court — Special  leave. 

The  practice  of  the  Privy  Council  In  ad- 
vising His  Majesty  to  exercise  his  prerogative 
and  to  give  special  leave  to  appeal  is,  that 
it  does  not  do  so  unless  there  is  some  sub- 
stantial question  of  law  of  general  interest 
involved. 

A  party  should,  in  the  first  instance, 
apply  to  the  High  Court  for  leave  to  appeal, 
on  the  grourd  that  the  case  is  otherwise  a 
fit  one  for  appeal  to  His  Majesty  in  Council. 
MOTI  CHAND  v.  GANGA  PARSHAD.  4  B- 
L.  R  156  =  6  C.  W.  362=24  A-  174  =  29 
I-  A.  40  (PC) 

1476  S.  no,  0.  XLIV  R  2—S.  596,  SOS- 
Application  for  leave  to  appeal  to  His  Ma- 
jesty in  Council — Substantial  question  of 
law. 

Held  that  the  words  substantial  ques- 
tion of  lav,-  in  section  596  Civil  Procedure 
Code  mean  question  of  general  importance. 
They  do  nob  include  a  question  of  the  con- 
struction of  a  document  in  which  only  the 
parties  thereto  are  interested.  If  no  such 
question  exists  leave  to  appeal  to  His  INIa- 
jesty  in  Courcil  can  not  be  granted.  11  C. 
W.  N.  218  followed.  UDAIHA-TSTNGH  v. 
RAJA  BHAGWAN  BUKh^HSINGH,  10  0-  C 
308. 

1477  S.  no.  0.  XLIV  R.  7-S.  596,  602— 
Appeal  to  His  Majesty  in  Council — Applica- 
tion for  admission — Restoration  to  file  of  an 
appeal  struck  off  for  defa^ilt—  Time  limits,  ox- 
tention  of— for  security  and  deposit,     10  G.  557, 


Sup:  Govt,  acts  (V  of  1908)    (Contd,) 

9C.  W.  N.  46  rcfcrrp/l  to.  MA  ME  r, \TV. 
V.  M.\  SA  YI,  1  L.  B.  R.  lSOO-1902  P. 
329 

1473  S.  US-'"?.  C17~Rrference  to  Hicjh 
Covrt—  TjoiDcr  Courts  to  follow  the  rulings  of 
High  Court. 

A  roforenco  urdor  Chapter  46  of  the  Civil 
Procedure  Code,  1832,  cf^n  only  be  mode  when 
the  Juf'go  of  the  lower  Court  ontertf.ins  a 
reasonr.')le  doubt,  and  be  cannot  ordinarily 
entertain  a  rensonablo  doubt  on  a  point 
clenrly  decided  by  tho  rubngs  of  the  High 
Court  of  }iis  Presidency,  unless  the  auth(  r- 
ity  of  decision  can  be  questioned  by  vittno 
of  anvthing  said  or  decided  in  I'rivy  C'-un- 
cil.     BHANAJI    RAO.JI    KHOJI   v.  JOSLl^II 

DE  BRITO,  7  B-  L-  E-  995  =  30  B.  220- 

1479  8.  113~&'.  6i7~-A  party  agrecivj  fo 
be*  bo7ind  by  the  oath  of  a  person  cari  vat 
afterwards  be  allowed  to  withdraio  therefrom. 
A.  W.  N.  1906  P.  280—29  A.  49— See  Oatbg 
Act  X  of  1873  section  8,  12  Col.  38,5. 

1480-  8.  113.  S.  617.  Reference,  to  High 
Court—  Questions  of  law. 

A  reference  under  Section.  617  of  ths 
Code  of  Civil  Procedure  must  distinctly  set 
out  the  legal  point  or  points  in  the  case  afi 
to  the  decv*)ion  of  which  the  Judge  entertains 
reasonable  doubt.  In  the  matter  of  insol- 
vency of  Din  Dial  and  others,  Proprietors  of 
the  hrm  of  Moti  Ram  Jamna  Dasa  of  Delhi. 
93  p.  L.  R.  1902. 
1481.    8.    113.    S.  617. 

A  reference  to  the  High  Court  under 
section  617  of  the  Code  of  Civil  Proceduro 
can  only  be  made  when  there  is  a  suit  or  an 
appeal  before  the  Court  making  the  referrncn 
in  which  the  decree  is  final.  7  A.  815  fol- 
lowed. GANGA  DHAR  MADHAO  CHIT- 
NAVIS  V.  CHIMaNA  AND  OTHERS.  13 
C.  P.  L.  R.  1903  P.  ]7. 

1482-  8.  113.  S.  617— Reference  to  Chirf 
Court  by  D'tvisional  Coiirt  on  appeal — Custom 
— Alienation  by  childless  male  proprietor  in 
favour  of  khanadamad — Gift  to  benefit 
daughter  and  her  children — Gift  by  daughter 
to  her  son-in-laio — Suit  by  collaterals  of  khana^ 
damad  to  set  aside  gift  by  Ills  wife,  daughter 
of  original  proprietor- -Lioous  standi — Punjab 
Courts  Act  (XVIII  of  1884),  as  amended,  Sec- 
tion 40  {]),  (b)  44,    70    (1),  (b). 

A  childless  male  proprietor  made  a  gift 
of  his  ancestr»"*l  land  m  favour  of  his  son-in- 
law.  After  the  donee's  death  hig  widow, 
daughter  of  the  original  proprietor,  made  r^ 
gift  of  tho  said  land  in  favor  of  the  busbar  I 
of  her  daughter,  who  was  a  collateral  of  tho 
proprietor.  The  brothers  and  nephew  of  tho 
son-in-law  of  tho  original  proprie*-or  sued 
for  a  declaration  that  they  were  tho  rever- 
sionary heirs  of  the  pon-in  lf>w,  and  that  the 
gift  by  his  widow  would  not  nfTect  their 
revev'^ionary  rights  after  the  widow's  dea'h. 
Held,  that  the  gifts  must  be  presrirod 
for  tho  benefit  of  thn  dn  ugh  tors  ot  the  res- 
pective donors,  and  that  I  he  plaintiffs  hnd 
no  locus  standi  to  contest  the  gifts  without 
proving  a  special  custom  allowing    them  the 


(    I30;i    ) 


CIVIL    I  )t  C.  F.ST   0  F  0 ASH9 


{   l^ol   ) 


I 


Sup;  Govt,  acts  (V  of  1908)    (Contd.) 

right,    ti  do  RO.     U  /'.  R.    1S80,  12  /'.    /?.,    1892 
(F.  B.)   ref-.rrcd  to. 

i  I  living  reg>\rd  to  section  44  of  ili.i  Pun- 
jab Ooui'is  Act  loioruncjo  may  \n\  ni  id  •  to  Lhu 
Chief  Coui't  \>y  &  Division)^!  .luil;.;(j  in  an 
uppoal  in  ubich  his  decision  nii;^hi.  l>j  aub- 
jiict  to  a  furtiier  up  peal  niider  soohioii  40  il), 
(b)  oi  S  70(li,  (h)  ol  ;,l!o  Act,.  NaWaI;  KHAN 
%.  KAIiLH  KMAN.  16  P-  L-  il-  ii'05  -  39  P- 
II   ia05- 

li8S-  8.  113.-5.  Gn—lU'forcnca  to  High 
Court — 3  O.  C  458 — Sec  S7fi,ill.  Cause  Court 
Ac!    XV    of    Iii8\'—S.   Oa  Co/;  7.51: 

K84-  B.  11^.— S.  617—10  B.  L.  R.  13— 
S'-'^   N      (SO    No    }()06   sunrd. 

I4S5  S.  113—6'.  617-25  B.  327- See  S. 
92,    v:i    No    lJb6   supra. 

I-iSG.  S.  ii3,--5'.  617—rief,.rence  io  )High 
Court — Grounds  for. 

The  rulings  of  the  Cb  ef  rouil.  aro  bind- 
ing on  subcvdmar.e  .  Courts.  The  fact  that  a 
luling  of  the  Ch;ef  Court  co;'i.i.cts  witb  a 
ruimg  of  another  High  Court  i.s  uot  a 
f;ruu!id  for  mik:ng  a  roferenca  to  tbo  Chief 
Court  under  sec:ion  517  of  the  Code  SIVA 
SAW  MY  SJTIA  V.  SULTMAN  T>\V/00DJ1 
PaBEK.    8  II.  B.  R.  IS06,  p.  255. 

1487.  S.  ll^--S.623—Exec-a,tioiiofdecree 
— Stai/  of  cxeciiUon — Ejfect  on  LviiiiiaLLon. — 
K.UNGIAH  GOUNDEN  AND  00  v.  NAN- 
JAPPA  HOW.  28  M-  7aD-  See  Limitation 
Act  Sh:  II  Art  U8,  178  and  179. 
^1488  S.  114,— S.  ^3— Review  Council  or 
Viikil--  A  '■Jioriiy  of— Compromise — Rati{icaiion 
of — Procedure   to  set   aside — Pre-sumpiion. 

It  is  competent  to  a  party,  by  way  of 
an  application  for  review  of  Judgmeut,  to 
ask  the  Court  to  set  aside  its  decree,  that 
Las  been  made  upon  a  coinprojiiigo,  on  the 
ground  that  the  compromise  was  entered 
into    on    his    behalf,    v/ithout    bis   authority. 

A  Vakil  or  Counsel,  thougb  be  is  author- 
ised to  make  binding  admissions  on  behalf 
of  his  clieuo  in  the  course  of  conducting  a 
case,  is  uot  necessarily  autborised  to  make 
a    binding  compromise    on    his    behalf. 

A  presumption  arises  when  a  Vakil  or 
Counsel  enters  into  a  compromise  on  behalf 
of  his  chient,  that  ha  has  done  so  with  his 
client's  assent,  though  the  presumption  is 
not  an    irrebuttable  presumption. 

A  compromise  entered  into  by  a  Vakil 
on  behalf  of  his  client  withjut  his  authority 
is  binding  o  i  the  client  after  it  is  ratified 
by  him.  BblUT  NaTH  StROAR  v.  RAM 
LAL    SIRGAii      8  W.  If   C  ,  82- 

1489.  S.  I.I4:,— S.  6:^ J— Review  f,i  L'iti'er&- 
Patent— A  ope  xis—Ljtter^  PatciU,  N.  W.  P.,S. 
10. 

Held,  that  S.  623,  C.  P.  0.,  docs  not  apply 
to  a  judgmant  p^s.^ed  by  cwo  Judges  of  the 
High  CourD  in  an.  appa  d  under  S.  10  of  the 
Letters  Patent.  HAFIZ  ilU  HAMMAD  MOII- 
SIN    V.    SHEO  PRVSAi").     1  A.  L-  J-  f'0.3. 

1430  S.  114 --5.  623— R^vieo)— Error  of 
Laio — Tra'iifer  of  Property  Act  [IV  of  1832), 
Section  lll—L:,.ioj, — ForfaUurc  of  ica^c-DeniaL 
of   tenancy. 
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A  review  of  judgment  miy  bi  graated 
on    tlio  ground    that    it  is  wrong  in    Lwv. 

A  tenancy  from  year  to  yoir  does  not,  || 
like  a  tenancy  ior  a  definite  tor'ti  of  years, 
oomj  to  an  end  by  effluxion  of  time.  It 
dojs  not  com.5  to  an  end  oxe.jpt]oa  the 
jxp. ration  of  a  notice  to  determine  t.lie  leaae, 
or  to  quit,  or  of  intention  to  quit  the  pro- 
perty leased,  duly  given  by  one  'party  to 
thj  other  (section    111,    (b)    Act    IV    of   1832.) 

A  tenancy  frora'ywar  to  year  is  not  'de- 
termined •  i/>30  facto  by  a  disawoval  of  ilte 
b.\,adlorrs  title  at  the  end  of  the  year  of  the 
tela  icy  du;'ing  which  the  dis'owoval  v/fts 
mud;,  if'nothing  was  done  by  the  la:idlord 
to  show  that  he  intended  to]  put  an  end  to 
th!  tenancy.  MCTHUSAIMI  P1LL\I  .  ». 
SRINIVASIER.     12  M    L- J.  191. 

1-1 92-  S.  114 — S.  6:i3 — Bivieu) — Prev ious  ap- 

P'^'il — Modification  ^.after     review — Maintain- 
ability. 

A  pirtition  for  review  of^'Judgmont  was 
filed  after  the  decree  was  appealed  againat. 
Subsequently  the  decree  was  modiiiod  and  a 
now  one  was  passed. 

Ueld,  that  it  superseded  the  old  decree 
which  must  be  treated  as  non-existent  and  the 
appeal  could  not  be  heard.  Knar  Sen  v. 
(r.inga  Ram,  (A.  W.  N.  1890,  p.  144)  followed. 
K\NH  ^  YA  LAL  v.  BALDSO  PRASAD.  A. 
W.?N.,  1905,-p.  £35  =  23;A.  2A0. 

1193.  S.  114,  O^XLVII  R  7,  9—S.  623,  629 
— Sectioii.  629 — Review — Sufficient  cause — Ap- 
peaUagainst  order  granting  review, 

A  suit  was  dismissed  on  the  ground  that 
the  plaint  was  insufficiently  stamped.  It 
was  subsequently  fcund  that  the  plaint  waa 
properly  stamped  and  the  Court  on  review 
scL  asi  io  the  order  dismissing  the  suit.  The 
deferidaiit  appealed  against  the  order  grant- 
ing^the  review. 

Htdi,  that  there  was  "  sufficient  ground" 
for  granting  the.jreview. 

Tiiat  when  review  is  allowed  on  the 
groun  1  of  "any  other  sufficient  reason  "  the 
insufficiency  of  the  reason  is  not  a  ground 
of  appeal  within  the  meaning  of  section  629 
of  the  Civil  Procedure  Code.  ALI  AKBAR' 
V.  KHURSHED  ALI.  A-  W.  "S".  1905,  P. 
154  =  2  A  L  J.  465  =  27  A  695 

1494.  S.  414— •^'.  623— Review,  Grounds  for 
— Fraud — Mistake. 

It  is  a  good  ground  for  review  that  fraud 
had"  bean  practised^vupon  the  petitioner  in 
connociiion  with  the  petition  of  compromise 
that  was  put  in  and  upon  which  a  decree 
was  obbainel. 

The  ground  that  there  'was  a  miistako  in 
the  ra  liter  of  copying  out  the  petition  o{ 
compromise,  though  may  inot  be  a  good 
ground  for  review  by  itself,  inighfc  be  a  good 
ground  for  review  when  taken  with  the  last- 
meutio-.ed  ground.  RASIK  CHANDRA 
OKOWDHURY  v.  RAJANI  RAN-JAN  CHOW- 
DHURY.     IOC- W--IT.g86. 

140 i-     S.    114— ''^^    623— Review — Guardian 
a.'od  Wards  Act  (VIII  of  1890),   Ss.    7,  47,  48— 
,  Order  refusing  Jo  ajpjjoint  guardickn. 
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Proceodings  under  tho  Guardians  and 
Wards  Act  aro  not  governed  by  section  G23 
of  tho  Civil  Procedure  Code.  Where  under 
section  7  of  tlio  Guardian  and  Wards  Act, 
tho  District  Judge  passed  an  order  refusing 
to  appoint  a  guardian  : 

Held,  that  tho  order  could  not  be  re- 
viewed. FAllIDu.  TMITHG,  143  P- R- 1906, 
C  =2P.  W  R.  1907. 

1496-  8.  114—5.  G23~Review — Discovery  of 
new  ruling. 

A  decree  was  passed  on  the  basis  of  a 
ruling  of  the  Chief  Court,  wliich  stood  over- 
ruled by  a  subsequent  Full  Bench  ruling  at 
tho  date  of  the  decree.  The  defendant,  not 
knowing  the  existence  of  the  Full  Bench 
ruling,  could  not  bring  it  to  the  notice  of 
the  Court^which  was  also  unaware  of  its 
existence.  The  defendant  subsequently  com- 
ing to  know  the  ruling,  applied  for  review 
of  the  judgment. 

Held,  that  a  review  should  be  granted. 
(6  A.  292,  followed,  14  C.  627,  111  P.  U.  1901, 
94  P.  R.  1904,  referred  to.)  SUJAN  SINGH 
V.  FATEH  MUFIAMMAD.  124  P.  R.  1906, 
C.  =  97P.  L  R.  1907. 

1497  S.  114—5.  623— Review. 

Where  a  Divisional  Judge  passed  an 
order  dismissing  an  appeal  for  default  in 
thcjabsence  of  the  appellant  and  without  giv- 
ing him    a  notice  of  the  hearing. 

Held  that  a  review  of  such  order  by 
another  Divisional  Judge  would  be  illegal 
and  ultra  vires  (23  C.  115  referred  to).  BA- 
HADOO  V.  FATTEH  KHAN,  82  P-  R-  1908 

c 

1498  S.  114—5'.  623— Review  of  judgment 
— Discovery  of  new  and  important  document- 
ary evidence — Evidence  of  doubtful  character. 

Held,  that  an  application  for  a  review  of 
judgment  cannot  be  granted  on  the  ground 
of  the  discovery  of  new  and  important  evi- 
dence, which  could  not  be  produced  at  the 
time  when  the  decree  was  passed.  The 
applicant  has  to  show  that,  after  the  exer- 
cise of  due  diligence,  such  evidence  could 
not  be  produced  at  that  time. 

Held,  further,  that  the  new  and  import- 
ant documentary  evidence  contemplated  by 
section  623,  Civil  Procedure  Code,  is  evid- 
ence which  itself  might  have  had  effect 
upon  the  judgment,  had  it  been  produced 
in  the  suit,  and  not  evidence,  which  it  is 
very  doubtful,  would  have  had  such  effect  and 
which  requires  to  be  supplemented  by  oral 
evidence  before  such  doubt  can  possibly  be 
removed.  BAKAR  ALI  KHAN  v.  ANJUMAN 
ARA  BEGUM,  5.  Q-  C-,  59- 

1499  S.  114 — 5.  623 — Review  of  judgment, 
on  grounds  abandoned  in  appeal. 

A  applied  under  section  623,  Civil  Pro- 
cedure Code,  for  review  of  judgment  which 
was  passed  in  an  appeal  preferred  by  him 
against  an  original  decree.  At  the  hearing 
of  the  appeal,  the  counsel  for  the  appel- 
lant had  stated  that  he  could  not  support 
the  .appeal  unless  it  was  held  that  a 
certain  deed  was  a  composition-deed  within 
the  moaning  of  cl.  (e)  s.  17  of  Act  111  of  1877 
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and  as  such  did  not  require  registration. 
Tho  point  was  decided  against  A  and  the 
appeal  dismissed.  The  present  application 
was-made  for  a  review  on  grounds,  none  of 
which  .are  directed  against  tho  ruling  that 
the  deed  was  not  a  composition-deed. 

Held,  that,  as  these  grounds  were  aban- 
doned when  the  question  whether  the  deed 
was  a  composition-deed  was  decided  against 
the  applicant,  and  as  it  was  not  shown  that 
the  grounds  were  abandoned  under  peculiar 
circumstances  which  would  justify  the  Court 
in  disregarding  such  abandonment,  the  ap- 
plication ought  not  to  be  granted  MARIAM 
BEGAM  V.  SYED  MOHAMMAD.  3  O.  C. 
279. 

1500-  8.  114.— 5.  623.— Application  for 
review  filed  before  filing  of  appeal,  jurisdiC' 
tion  of  Court    regarding — Procedure. 

S.  623,  Civil  Procedure  Code,  means  that 
a  person  considering  himself  aggrieved  by 
a  decree  or  order  cannot  apply  for  a  re- 
view of  judgment  if  either  ho  himself  has 
appealed  or  any  other  person  has  appealed 
on  a  ground  common  to  the  appellant  and 
himself  or  any  other  person  has  filed  aa 
appeal  to  which  he  has  been  made  a  res- 
pondent and  in  which  he  can,  under  S. 
561  of  the  Code  or  otherwise,  present  to 
the  Appellate  Court  the  case  on  which  he 
wishes   to    apply  for  review. 

The  respondents  sued  for  possession  of 
property  detailed  in  a  list  attached  to  their 
plaint  which  consisted  of  two  parts.  The 
Subordinate  Judge  passed  a  decree  for  pos- 
session of  the  property  in  the  first  parfc 
only.  All  the  property  in  the  lists  wag 
claimed  on  the  same  title.  The  respondents 
applied  for  review  of  judgment.  Some  17 
days  after  their  application  the  appellants 
filed  an  appeal  in  the  Judicial  Commis- 
sioner's Court.  Proceedings  on  the  appli- 
cation for  review  were  suspended  because 
the  record  had  been  sent  to  the  Judicial 
Commissioner's  Court.  The  appeal  of  the 
appellant  was  dismissed,  and  also  their  ap- 
phcation  for  leave  to  appeal  to  the  Privy 
Council  was  dismissed.  After  this  the  Sub- 
Judge  took  up  the  application  for  revie-.7 
and  modified  the  decree  so  as  to  make  it 
include  the  property  in  the  second  part  of 
the   respondents'    list. 

Hid,  that  the  Sub- Judge  was  justified 
in  making  the  order.  As  a  matter  of  prac- 
tice, however,  if  after  an  application  for 
review  has  been  filed  an  appeal  is  filed  on 
a  ground  common  to  the  appellant  and 
the  applicant  or  an  appeal  is  filed  in  which 
the  applicant  can  file  objections  under  S. 
5fU,  Civil  Procedure  Code,  the  Court  to 
which  the  application  is  made  should  dec- 
line to  proceed  with  the  application  until 
the  appoal  has  been  heard  and  when  the 
applicant  has  been  made  a  respondent  and 
can  obtain  the  relief  which  he  requires  by 
means  of  obi^ctions  under  s.  561. — SARJU 
PERSHAD  V.  SHEO  CHARANLAL,  7  O. 
C,    299. 
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I50I-  8.  114— S.  623—Ecviciu  of  judgment. 
On  tlio  ground  of  rcspondont  being 
granted  moro  iu  second  appeal  than  ho  had 
been  granted  in  Lower  Courts,  though  ho 
had  not  appealed — Circumstances  under 
which  mistake  of  Lower  Courts  may  bo 
roctificd  in  second  appeal.  U.  B.  R.  1992 — 
189G  P.  159  referred  to.  MAUNG  TWl'i  & 
MAUNG  TUN  AUNG  v.  MAUNG  AUNG. 
U  BR   I90I  p.  127  (C.  P.). 

1502.    s.  114— S.  (i'i^. 

A  review  of  judgment  cannot  bo  admit- 
ted for  the  purpose  of  re-arguing  a  caso  on 
previous  material — Error  of  law  can  bo  a 
good  ground  for  review  only  where  the  law 
is  definite  and  capable  of  distinct  ascertain- 
ment. 7  M.  307,  '2  U.  B  1892,  96  P.  153,  287, 
2  U.  B.  R.  1897-1901  Divorce  P.  39,  U.  B.  R. 
1902.  Budhist  Law  Divorce  P.  1  W.  W.  R. 
143  8  Agabog  Past  I.  P.  24,  Chan  Toon's 
leading  Cases  on  Budhist  Law  P.  84,  74,  143, 
133,  5  referred  to.  MA  MYIT  MA  ON 
CHEIK  &  CA  V.  KINKIN  GYI.  TJ.  B-  R 
1902,  p.  8  (C.  P.). 

1502  (a)  8.  114  and  0,  XLVII  B.  2—S. 
623  and  624 — Decree  rendered  ineffectual  by 
subsequent  decree — Proper  remedy  of  decree 
holder  under  section  624 — New  and  important 
matter. 

A  decree  holder,  a  decree  in  whose  favour 
wag  rendered  wholly  ineffectual  by  virtue 
of  a  decree  passed  in  another  suit,  should 
apply  for  review  of  the  original  case,  under 
section  624,  Civil  Procedure  Code,  the  latter 
decree  being  treated  as  new  and  important 
matter;  and  not  under  section  623  as  the 
decree  in  the  original  case  cannot  be  treated 
as  having  been  reversed  by  the  subsequent 
decree.  (10  B,  338  referred  to).  SATRAMDAS 
JERAMDAS  V.  MISSIR  MANGALMAL,  1  fi. 
L.  R.  227. 

1503  8.  114,  0  IX  R.  13— S.  623,  108— 
Ex-parte  order  granting  application  for  a 
debtor  to  be  declared  insolvent — Power  of  Court 
to  set    aside  order. 

Section  108  of  the  Civil  Procedure  Code 
does  not  apply  to  set  aside  an  order  granting 
application  for  a  debtor  to  be  declared  in- 
solvent. 

An  insolvency  order  may  be  set  aside  if 
it  was  obtained  by  fraud  or  in  the  obsence 
of  jurisdiction  on  tne  part  of  the  Court 
making  the  order  5  C.  W.  N.,   91,  referred   to. 

When  an  insolvency  order  is  made  with- 
out jurisdiction  and  is  obtained  by  a  fraudu- 
lent misrepresentation  the  Court  has  inher- 
ent power  to  set  it  aside.  6  Cal.,  103;  9  W.  R- 
394,  referred  to.  SARAT  CHANDRA  MU- 
KERJI  V.  MAHOMED  HOSSEIN.  ft  C 
W.N.  468. 

1504  S.  114.  O.  IX.  B.  13,  O.XLVIL  R. 
7,  9—6'.  623, 108,  629~Applicatio;L  by  sons  of  a 
deceased  party  for  review  of  ex-parte  decree 
against  Mm— Order  admitting  application  for 
review  not  appealable. 

A,  the  father  of  B,  obtained  -a  decree 
against  C  for  partition  of  a  certain  immov- 
able property.     C.  objected,  under   S.   244  of 
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the  Code,  to  a  portion  of  the  property  docrood 
and  his  application  was  granted  cx-partc  by 
the  Subordinate  Judge.  A  was  ill  at  tho 
time  and  died  soon  afterwards.  After  this 
B.  asked  for  a  review  of  tho  ex-parte  order. 
Tho  Subordinate  Judge  granted  the  review, 
and  restored  the  original  decree  and  the 
District  Judge  maintained    this   order. 

Held,  that,  notwithstanding  section  108, 
the  terms  of  section  023  were  sufficiently 
wide  to  admit  of  an  application  being  made 
by  tho  representatives  of  a  deceased  party, 
who  would  be  materially  affected  by  the 
decree  and  that,  having  regard  to  provisions 
of  section  029,  nj  appeal  lay  against  the 
order  admitting  tho  application  for  review 
except  on  the  question  of  limitation.  DE- 
BI  DASS  V.  NARAIN  PERSHAD,  9  O.  C. 
35. 

1505-  S.  114, 115— S.  623,  622— Second  ap- 
plication for  revision — Review. 

Held,  by  the  Full  Bench,  that  the  dis- 
missal of  an  application  for  revision  in  de- 
fault of  appearance  does  not  bar  the  en- 
tertainment of  a  second  application,  but  in 
other  cases  a  second  application  should  not 
be  received,  and  that  an  application  for 
review  of  judgment  may  be  entertained  by 
the  Chief  Court  where  the  Court  has  exer- 
cise or  declined  to  exercise  jurisdiction  oa 
the  revision  side. 

I.  L.  R.,  XVII  Bom.,  514,  concurred,  P. 
R.,  75  of  181;  L.  R„  XVII  A.  104,  referred  to 
and  P.  R.,  23  of  1898,  over-ruled.  UMAR  DIN 
v.  ALA  BAKHSH,    p.  L-    R-,  45  Of  1901= 

54  p.  R.  1901. 

1506     S-  IH.  S.  152,  0.  XX  B.  6—S.   623, 

206 — Decree — Suit  to  rectify  a  decree. 

Where  the  mistake  is  common  to  both 
the  decree  and  Lhe^judgmeut,  a  separate  suit 
lies  to  rectify  it,  though  a  proceeding  under 
section  623  v/ould  be  a  simpler  and  more 
expeditious  course.  Such  a  suit  will  lie  in 
the  courts  of  India  and  in  the  absence  of 
any  special  provi;;ions  under  ihe  Indian 
law  to  the  contrary  tha  English  law  is  appli- 
cable. JOGESHWAR  ^THA  v.  GANGA 
B1S?1EN  GHATTACK,  8  C  W.  B-   478. 

1507.  S.  114 —-S'.  152,  0.  XX  R.  6—S.  623 
206 — Amendment  of  decree — Limitation  Act 
(XV.  of  1877),  Art  179—Co7npromlse  after 
decree — No  amendment  of  decree  unless  autfior' 
ized  by  either  s.  206  or  s.  623,  Civil  Procedure 
Code\(Act  X-IV  of  1882) — Proceediyig  in  execu- 
tion  barred    by  time. 

The  High  Court  has  no  power  to  alter 
its  own  decree,  except  under  the  provisions 
of  either  s.  206,  or  s.  623  of  the  Code  of 
Civil  Procedure.  The  ground  of  review 
must  have  been  existing  at  the  time  of  the 
decree,  s.  623  not  authorizing  review  of  a 
decree,  which  was  right,  on  the  happen- 
ing of  a  subsequent  event.  After  a  decree 
for  land  against  four  defendants,  a  compro- 
mise was  made  between  the  plaintiff  and 
the  third  defendant.  The  first  and  fourth 
had  acknowledged  the  plaintiff's  right.*  The 
second  and  third  had  defended  the  suit, 
and  the  decree   had   been   made,  a,nd   afdrm- 
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ed  on  appeal  to  tho  High  Court,  jointly 
and  sovcrally  against  the  first  three,  and 
conditionally  against  the  fourth.  An  ap- 
plication by  the  second  and  third  defend- 
ants for  leave  to  appeal  to  Her  Majesty  was 
withdrawn,  the  two  parties  to  the  compro- 
mise having  obtained  an  order  for  amend- 
ment of  the  decree  in  its  terms.  For  the 
execution  of  the  decree  against  the  three 
defendants,  other  than  the  third,  as  to  the 
proportionate  part  of  tho  property  sued  for, 
and  not  the  subjoct  of  the  compromise, 
the  decree-holder  afterwards  obtained  an 
order.  This  order  was  reversed  by  the  High 
Court.     Hence  this   appeal. 

Heldy  that  the  order,  directing  the  amend- 
ment of  tho  decree  in  the  terms  of  the 
compromise,  was  beyond  the  powers  of  the 
High  Court,  and  was  without  operation 
either  in  favour  of  or  against  those  defend- 
ants who  had  not  been  parties  to  the  peti- 
tion   for   that  amendment. 

Held  also,  on  the  decree-holder's  peti- 
tion for  execution  of  the  decree,  that  the 
period  of  limitation  commenced  from  the 
data  of  the  primary,  and  not  of  the  amen- 
ded, decree  of  the  High  Court.  Execution 
was  therefore  barred  by  limitation.  In- 
stead of  attempt' ng  the  alteration  in  the  dec- 
ree, tho  High  Court  could  properly  have 
made  the  compromise  a  rule  of  Court  and 
have  stayed  all  proceedings  against  the  de- 
fendant who  was  a  party  to  it  except  for 
the  purpose  of  enforc  ng  it  against  l]im. — 
KOTAGHIRI  VENKATA  S'JBBAMMA  RAO 
V.  VELLANKI   VENKATARAMA    RAO,    24 

M   1 

1508.  S  114.— S.  152,  O.  XXR.  6,  O.  XL  I. 
B.  31,  35 -S.  623,  206,  574,  5/9— Review— 
Amendment  of  decree — "  At  variance  with  the 
Judjrftenl," — Amendment  of  application  for 
amendment  of  dtCi'ee  no  application  for  re- 
vi'iv  of  Judgment — Praaice — Notice  to  shoio 
cause — Right   to    begin. 

Held,  tliat  where  the  grounds  on  which 
a  review  of  judgment  was  sought  were  such 
as  were  or  might  have  been  argued  on  be- 
half of  the  applicant  at  tho  original  hear- 
ing of  the  case,  and  the  application  for  a 
review  of  judgment  was  merely  an  attempt 
to  have  the  case  re-argued  for  the  appli- 
cant, that  tho  application  ought  not  to  bo 
grin  ted.  Dzirramoullah  v.  Nil  Chand  Dutt, 
17  W.  R.,  484  and  Koleemuddin  Mundal 
V.  Hierun  Mundal,  24  W.  R.,  18G,  referr- 
ed to. 

The  words  "at  variance  with  tho  judg- 
ment"  in  S.  206,  Code  of  Civil  Procedure, 
mean  at  variar.co  with  tiie  mandatory  part 
of  the  judgment,  i.  e.,  in  tho  ca^e  of  a 
judgment  of  an  Appellate  Court,  tho  matter 
mentioned  ia  clause  (d),  S.  574,  Civil  Pro- 
dure  Code,  namely,  the  relief  to  which  tho 
appellant  is  ent  tied.  The  plaintiff  sued 
two  sets  of  dcife-idants,  Hindus  and  Miho- 
modans,  occupying  cortaiu  pnrjels  of  land, 
for  possession  of  such  parcols.  The  Dis- 
trict Judge  gave  the  plaintiff  a  decree  for 
pooaessiou   ol  a  part  of  cho    land  occupied 
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by  the  Hindus,  andi  as  to  the  rest  he  de- 
clared that  they  should  remain  in  posses- 
sion thereof  as  their  freehold  subjict  to  a 
quit  rent  of  8  annas  a  bigha  a  )car.  Si- 
milarly ho  gave  the  plaintiff  a  decree  for 
possession  of  a  part  of  tho  land  occupied 
by  the  Mahomedans  and  as  to  the  rest  dec- 
lared that  they  should  remain  in  posses- 
sion thereof  as  their  freehold^  subject  to  a 
quit  rent  of  Rs.  61-80  a  year.  Tho  plaintiff 
appealed  from  this  decree.  Tho  Judicial  Com- 
missioner found  thatHindus  and  Mahomedana 
had  not  made  out  any  freehold  in  the  lands 
respectively  decreed  to  them  as  freehold, 
that  Hindus  and  Mahomedans  alike  were 
tenants  not  holding  on  special  terms,  that 
both  parties  alike  had  forfeited  their  tenan- 
cies, and  rendered  themselves  liable  to  be 
ejected  by  disclaiming  the  plintiff's  title 
and  setting  up  an  adverse  title  in  them- 
selves, but  that  the  Court  might  relieve 
against  forfeiture,  though  it  would  enhance 
the  rents  fixed  by  the  Court  below.  In  the 
mandatory  part  of  his  judgment,  the  Judi- 
cial Commissioner  merely  said:     "The  result 

of    the   foregoing   is   that I    modify  the 

decree  of  the  Lower  Court  to  the  extent 
set  forth  above  as  to  the  rent  payable  by 
the  defendants.  In  other  respects  I  affirm 
that  jadgmcnt."  On  this  direction  a  d  cree 
was  drawn  up  which  modified  the  decree 
of  the  Court  below  as  to  the  rent  payable 
by  the  defendants  by  fixing  the  rent  of  the 
Hindu  .-defendants  at  the  rate  of  one 
rupee  a  bigha  and  the  rent  of  the  Maho- 
modan  defendants  at  Rs.  135  a  year  and 
directed  that  these  rents  should  be  payable 
from  the  commencement  of  the  year  in 
which  the  suit  was  brought,  and  that  in 
other  respects  the  decree  of  the  Lower 
Court    was  affirmed. 

Held,  that  the  decree  was  not  at  variance 
with  the  mandatory  part  of  the  judgment. 
The  word  "rent"  in  the  mandatory  part  of 
the  judgment  did  not  mean  a  "black  rent" 
and  in  the  decree  a  "vvhit^  rent,"  i.  e  ,  rent 
payable  by  freeholders;  but  the  word  "rent" 
in  the  decree  and  in  the  mandatory  part  of 
judgment  meant  tho  same  thing,  namely, 
the  rate  or  amount  of  rout,  without  reference 
to  the  nature  of  the  tenure  on  which  the 
rent  was  imposed.  An  application  for  the 
amendment  of  a  docrco  on  the  ground  that 
it  is  at  variance  with  judgment  cannot  be 
amended,  so  as  to  convert  it  into  an  applica- 
cation  for  a  review  of  judgment  where  the 
time  limited  by  law  for  such  an  application 
has  gone  by. 

Held,  on  the  authority  of  Ghansham 
Singh  v.  Lai  Singh,  L  L.  R.,  9  All,  61,  that 
the  party  receiving  notice  to  show  cause 
against  an  application  for  a  rcviev;  of  judg- 
ment is  entitk:d  to  begin.—  IN  THE  MAT- 
TER OF  SAIYID  BAKAR  HUSAIN,  J.  C*.-* 
3.  C   No.  232  irjth  J  19)4 

1509.     S.  lU,    0.  XL/H  R.  4,  7—S.  623 
626,  629—R"Vicw — Appeal— Limitation. 

An  application  for  review  cominences. 
ordinarily   with  an  es:-;parLC.  appiicatioa  un- 
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dor  section  623  of  tho  Civil  Prccoduro  Code. 
Tho  Court  tboii  may  cither  reject  tlie  ap- 
plication at  once,  or  may  grant  a  rule  cal- 
ling on  tho  other  side  to  show  cause  why 
tho  review  should  not  bo  granted.  In  the 
second  stage  the  rule  may  either  bo  ad- 
mitted or  rcj  ictod;  and  tlie  hearing  of  t-his 
rule  may  involve,  to  some  extent,  aniinvestiga- 
tion  into  tho  merits.  It  tho  rule  is  dis- 
charged then  tho  case  ends.  If,  on  tho  other 
hand,  the  rulo  is  made  ab.-,olutc,  then  the 
third  stfige  is  reached;  tho  case  is  ro-heard 
on  tho  merits  and  may  result  in  a  repeti- 
tion of  tho  former  decree  or  in  some  vari- 
ation of  it.  Though  in  one  aspect  thj  re- 
sult is  tho  samo  whether  the  rulo  be  dis- 
charged or  on  the  rehearing  the  original 
decree  be  repeated,  in  law  there  is  a 
material  difierence,  for  in  the  latter  case, 
the  whole  matter  having  been  re-opened, 
there  is  a  fresh  decree.  In  the  former  case  the 
parties  are  relegated  to,  and  still  rest  on,  the 
old  decree. 

An  order  in  execution  was  passed  on 
the  20th  November  1902,  and  in  supplement 
of  it  a  further  order  as  to  costs  was  made 
on  the  20th  December  1902.  On  the  3rd 
of  August  1903,  the  present  respondent  consi- 
dering himself  aggrieved,  applied,  under  s. 
623^  of  the  Civil  Procedure  Code,  for  are- 
view  of  jadgment.  Notice  was  issued  to 
the  oppuoite  party  and  application  for  re- 
view was  heard  with  the  result  that  the 
Judge  rejected  the  application  for  review 
on  the  14th  of  September  1903.  The  re- 
spondent appealed  from  this  order  to  the 
lower  appellate  Court  which  allowed  the 
appjal.  On  appeal  to  the  High  Court  it 
was  urged  that  the  order  of  14fch  Septem- 
ber being  a  final  order  under  section  529 
of  the  Civil  Procedure  .Code,  inasmuch  as 
it  was  one  re  j  icting  the  application,  no 
appeal  lay  from  it. 

Held,  that  no  appeal  lay  from  the  order 
of  the  14th  September,  and  that  the  proper 
procedure  was  an  appeal  from  the  order 
of  20th  December  19u2.  VADILAL  HAK- 
AMGtlAND  V.  PULGHAND  UiMEUllAM,  7 
B  L.  R.  664  =  80  B  56- 

1510  S-  114,  J-lo,  O.  XLIB  11— S.  623,  622 
551 — Review — Decree  passed  by  first  Court  al- 
lowing plaintiff  s  claim — Appeal  by  defendant 
— Summary  dismissal  of  appeal — Application 
by  defendant  to  the  first  Court  for  revieio — 
Jurisdiction. 

Plaintiff  having  obtained  a  decree  in 
the  first  Court,  the  defendant  appealed  but 
bis  appeal  was  summarily  dismissed  under 
section  551  of  the  Civil  Procedure  Code 
(Act  XIV  of  18.^2).  Subsequently  the  de- 
fendant applied  to  the  first  Court  for  review 
of  judgment  under  s.  623  of  the  Code  on  the 
ground  of  discovery  of  new  and  important 
evidence. 

Held  that  as  the  defendant  had  pre- 
ferred an  Appeal  and  it  was  dismissed  un- 
oer  section  551  of  the  Code,  his  application 
to  the  first  Court  in  review  of  jidgment 
could    not   bo   entertained.     It  is  open  to  the 
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person  aggrieved,  after  an  appeal  has'  boon 
l^referred,  to  apply  for  review,  provided  hia 
appeal  is  withdrawn.  As  by  the  cancella- 
tion of  tho  order  for  admission  of  an  ap- 
peal, it  is  to  bo  taken  that  no  appeal  was 
admitted,  so  by  withdrawal-'^of  'the  : appeal 
it  must  be  treated  as  though  no  appeal  waa 
preferred.  But  when  an  appeal  is  actually 
dismissed,  it  was  in  fact  preferred  and  cannot 
be  regarded  as  not  having  been  preferr''d. 
RAMAPPA  V.  BHRAMA,  8  B-  L-  R-  842  =  30 

B  625. 

1511  S-  114,  S.  96—623,  5i0— Review  peti- 
tion folloiucd  by  appeal — Decision  of  review 
petition  during  pendency  of  appeal — Positzon 
and  power  of  Court  of  First  Instance  after  an 
appeal    has  been  filed  against  its    decree. 

A  plaintiff  sued  by  an  agent  who  com- 
promised the  suit,  one  of  the  terms  of  the 
compromise  being  that  the  agent  should 
withdraw  the  suit.  The  agent  failed  to  do 
this  whereupon  the  defendant  brought  the 
compromise  to  the  notice  of  the  Court  and 
the  suit  was  dismissed  on  10th  September 
1901.  Plaintiff  on  the  succeeding  day  ap- 
plied for  a  review  (allGgiug  fraud  and  col- 
lusion on  the  part  of  his  Agent)  and  on  13th 
December  1901,  preferred  an  appeal  to  tha 
High  Court  against  the  decree  dismissing  the 
suit.  While  that  appeal  was  pending,  name- 
ly, on  17th  March  1902,  the  Subordinate 
Judge  heard  and  allowed  the  review  petition, 
set  aside  the  decree  and  restored  tbe  suit  to 
the  file. 

Held,  that  the  order  was  ultra  vires.  A 
pending  app 3  il,  without  annulling  the  judg- 
ment appealed  againsi,  leave.s  it  subsisting  aa 
a  valid  adjudication  govern  mg  the  rights  of 
the  parties,  but  the  further  litigation  and  all 
matters  connected  with  it  are  transferred  to 
and  placed  under  the  Control  of  the  Appellate 
Court.  The  power  of  the  inferior  Court  iu 
any  viray  to  deal  with  the  litigation  is  com- 
pletely in  ubeyance,  except  to  carry  out  the 
decree,  which  is  the  duty  of  the  Court  to  do 
as  s.  545  of  the  Code  of  Civil  Procedure  pro-- 
vide^  that  the  execution  of  the  decree  is  not 
stayed  by  the  mere  fact  that  an  appeal  has 
been  preferred    against  it. 

Held,  also,  that  an  appeal  lay  against  the 
order  of  the  Subordinate  Judge. — RAMANA- 
DHAN  GHBTTI  v.  NARAYANAN  CHErTI.,' 
27  M.  602 

1512  S.  114,  O.  XLVII  R.  7— S.  623,  629— 
Revieiu Seconil  application  for  review — Exclu- 
sion of  timn  occupied  by  fiyrst  application —  Li- 
mitation Act  ( KV  of  1877),  s.  5,  and  sch.  11, 
art.  173. 

An  appeal  was  decided  by  the  High  Court 
on  the  21st  June  1900.  An  application  for  re- 
view of  judgment  was  made,  which  was  dis- 
missed on  the'  4th  December  1900.  On  the 
7bh  January  190T,  a  second  application  for 
review    of  the  judgment  was.  filed. 

Held  that  the  secood  application  was 
barred,  having  been  presented  beyond  the 
period  of  ninety  days  prescribed  by  art.  178 
of  the  Tjimitaiion  Act  (XY  of  1877),  and  that 
th'e  time  during  which  the  previous  applioa- 
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tion  was  under  disposal  could  not  bo  deduct- 
ed.—VAMAN  SAKKAI^AM  JOSIII  V.  MAL- 
HARI  BIN  MAHADU,  26  B  486. 

1513     S.    114,    O.    XLVII.B.4,7—623,622 

626,  629-Bcvicw  rejected  Rivision — Small  fiause 
Court  suit. 

A's  application  for  review  of  judgment  in 
a  Small  Cause  Court  suit  was  rejected,  wrong- 
ly, on  the  ground  of  deficiency  in  the  Court 
fee  paid  upon  the  application  for  review,  the 
stamp  in  reality  boirig  sullicient. 

Held,  that  this  order  was  open  to  revi- 
sion. S.  G26  0.  P.  C.  refers  to  a  consideration 
of  the  application  ou  cho  merits.  2G  A.  572 
dist.  WILLIS  V.  JAWAD  HUSAIN.  A- 
W.  N.  1907  P.  132  =4  A.  L.  J.439-29 
A  468. 

1614.  S.  114,  O.  XL  VII  R  4—S.  623,  626 
Review — Appeal — Second  appeal. 

Held,  that  if  an  order  granting  a  re- 
view of  judgment  has  been  set  aside  on 
appeal  the  order  passed  in  appeal  is  final 
and  not  open  to  second  appeal.  JAINAL 
BIBI    V.    ABDUL   JABIL.     6   C-  L-    J.  225- 

.1515-  S.  114,  O.  XLI  R.  27—623,  568— 
Discovery  of  new  and  important  matter — Re- 
jection— Application  before  appellate  Court  for 
admission  of  fresh  evidence — Appellate  Court's 
jurisdiction. 

Although  the  Civil  Procedure  Code  per- 
mits applications  for  review  on  the  ground 
of  discovery  of  fresh  evidence  yet  it  exacts 
very  strict  conditions  so  as  to  prevent  liti- 
gants lying  on  their  oars  when  they  ought 
to  bo  looking  for  evidence.  It  enjoins  the 
judge  to  require  the  facts  as  to  the  absence 
of  negligence  to  be  strictly  proved  and  makes 
the  order  of  judge  who  tried  the  case  final 
on  such  applications.  Where  such  judge 
refused  an  application  for  review  on  the 
ground  of  discovery  of  fresh  evidence,  it  is 
not  competent  to  the  appellate  jidges  to 
order  admission  of  the  "further  evidence" 
as  prelim  nary  to  the  hearing  of  the  appeal 
for,  in  effeoo,  it  would  be  a  review  and  re- 
versal of  the  trial  judge's  refusal  to  grant 
a  review.  KE3S0WJI  v.  G.  I.  P.  HY.  CO. 
(LORD  ROBERTSON).  H  0-  W  N-  721  = 
17M  L.  J.  347-4  A  L  J  461  =  6  C.  L 
J.  5=81  B.  881;  3  M  L-  T-  4;j5  =  9  B-  L- 
E  •  671=84  I.  A.  115  (P    C.) 

I5I8.  S.  114,  O.  XL  Vil  R.  2—623,  462, 
624 — Decree  on  compromise  against  a  mircor — 
Procedure  to  set  aside — Review  on  the  ground 
of  fraud — Decree  on  compromise  against  a 
minor.  Duty  of  C^nirt  passin g  -Compromise 
by  guardian  luithout  leave  of  Court  — Disco- 
very of  new  and  important  tnarter  of  evi- 
dence. 

Where  a  decree  is  regular  in  itself  and 
on  the  face  of  it  correct,  it  can  only  be  sot 
aside  by  suit.  Where  a  plaintiff  seeks  to 
set  aside  a  decree  based  on  a  compromise 
entered  into  by  his  guardian  wlion  he  was 
a  minor,  merely  on  the  ground  that  tho 
compromise  was  fraudulent,  his  only  remedy 
Ites  in   a  irosh   suit,   aud   ho  cannot  revive 
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the  previous  suit  by  an  application  for  re- 
view. 13  Bom.,  137,  4  My.,  and  Cr.  215.  G 
Ch.,  D.  297  followed.  25  Cal.,  049,  22  Cal.,  8 
referred  to.  6  Cal.,  687,  10  Cal.,  357,  13  B.  L. 
R.    App.  11    dissented  from. 

But  whoro  it  is  clear  upon  the  face  of 
the  judgment  or  the  decree  which  is  im- 
pugned, that  it  is  irregular,  and  incorrtct, 
or  not  in  complianco  with  the  provisions 
of  the  law,  the  plaintiff  can  proceed  by  way 
of  review.  Where  a  Court  passing  a  decroo 
in  terms  of  a  compromise  against  a  minor 
did  not  enquire  into  the  circumstances  that 
led  to  the  filing  of  the  petition  of  compro- 
mise, nor  grant  any  leave  to  compromise 
as  required  by  section  4G2  of  the  Civil  Pro- 
cedure Code  the  decree  passed  is  not  in 
complianco  with  the  provisions  of  the  law 
and  may  bo  set  aside  on  review.  9  Cal.  810, 
8  Mad.,  103,  17  All.,  531,  referred  to.  20  All. 
98  doubted.  BARHAMDEO  PRASAD  v.  BA- 
NAR3I   PRASAD.     3    Q.  L-  J-,  119. 

1517.     S-    114,    0.    XLVII  R.   4—623,    626 

— Admission  of  application  for  review — Objec- 
tion taken  to.  in  appeal — Terms  of  the  order 
admitting  review — Discretion  of  Court — Irre- 
gular procedure  in  hearing  case  in  review — 
Power  of   Appellate   Court — Court-fee, 

If  the  admission  of  the  application  for 
review  of  judgment  was  not  challenged  on 
any  of  the  grounds  stated  in  section  G26 
of  the  Code  of  Civil  Procedure  it  could 
not   be   challenged   in    appeal    at    all. 

A  Judge  who  disposes  of  a  case  upon 
review  is  not  necessarily  bound  by  tho 
terms  of  the  order  admitting  the  review 
whether  that  order  was  passed  by  himself 
or  by  another  Judge,  and  if  the  procedure 
adopted  by  him  is  irregular,  it  is  the  duty 
of  the  Appellate  Court  to  decide  the  case 
upon  its  merits.  When  by  an  appoM,!,  tho 
appellant  sought  to  escape  payment  of  a 
sum  decreed  against  him  and  also  to  recov- 
er from  the  respondent  a  sum  stated  in 
the  memorandum  of  appeal,  tho  Court- fee 
should  L)e  payable  on  the  sum  decreed  against 
him  plus  the  sum  sought  to  be  recover- 
ed.—BASANi'I    y.  B  A  Dili,    7   O.   C.    345- 

1513.  S.  114,  0.  XL  VIL  R.  2.  Sched^de 
II,  S.  16 — 623,  624,  522 — Review— Application 
to  liave  award  filed — Decree  not  in  terms  of 
award—Application  to  pass  a  decree  in  terms 
of    award. 

In  a  suit  A  u.  B.  A  applied  to  the  Dis- 
trict Judge  under  s.  525,  Civil  Procedure 
Code,  to  have  an  award  liled,  which  wag 
made  by  C.  on  reference  to  him  as  arbit- 
rator. Tho  following  order  was  made  by 
^ho  District  Judge  on  the  application: — 
"The  claim  of  S.  is  decreed  in  terms  of 
sec.  52o,  Civil  Procedure  Code,  and  tiie  costs 
in  this  case  bo  borne  by  the  del'endaut." 
B's  widow,  D.,  applied  for  execution  of  the 
decree,  but,  on  objection  being  taken  to  the 
ulfeci  that  the  terms  of  the  ward  were  not 
incorpvu-ated  in  the  decree,  the  application 
was  dismissed  D  then  npplicd  to  the  Court 
of   tho    Judxciai    Commibsiouer     under    sec. 
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200,  Civil  Procodaro  Godo,  to  havo  tho  doo- 
roo  amondod  by  liringing  it  into  oonforraity 
with  tho  judgnKmt.  Tlio  p^iplicatioii  was 
dismissed  by  tlio  Judicial  Cominis.sionor  who 
statod  in  tho  ordor  that  on  tho  apphcation 
of  cither  party  tiio  District  Judge  could 
procood  to  givo  offoct  to  tho  award  i»j  tho 
mannor  contomplatod  by  section  525  of  tho 
Codo  as  the  District  Judge  had  stoppod  short 
at  tho  threshold  of  tho  procedure  indicated 
by  that  section.  D.  thou  applied  to  the 
District  Judge  praying  that  tho  case  might 
bo  decided  in  terms  of  tho  award,  and  a 
decree  drawn  up  in  accordanco  with  tho 
provisions  of  sees.  522  and  52G  of  tho  Godo. 
At  tho  hearing  of  tho  application,  it  was 
statod  on  her  behalf  that  it  was  under 
sec.  623,  Civil  Procedure  Codo,  for  review  of 
iidgmont.  The  District  Judge  dismissed  the 
iipplication  on  the  ground  that  he  had  no 
jurisdiction  to  review  the  original  judgment. 
D.  then  applied  for  revision  of  this  order 
on  the  ground  that  the  District  Judge  had 
failed  to  exercise  the  jurisdiction  vested  in 
him   by   law. 

Held,  that  the  District  Judge  could  not 
review  the  jadgment  passed  by  his  prede- 
cessor, but  the  application  before  him  was 
not  one   for   a   review    of   judgment. 

Heldy  further,  that  as  pointed  out  in 
the  former  order  the  original  application 
to  have  the  award  filed  was  never  fully 
disposed  of,  as  effect  was  not  given  to  it 
under  the  provisions  of  sec.  522,  Civil  Proce- 
dure Code,  no  decree  having  been  drawn  up 
in    terms   of   it. 

Held,  also,  that  the  Lower  Court  should 
have  treated  the  application  as  one  to  have 
tho  procedure  on  tho  original  application 
com'l;ted  and  should  have  pasKsed  a  dec- 
ree in  term^  of  the  award.— GULAB  KU  VR 
V.  SHBORATTAN   SINGH.     5.  O.  C  27- 

15J9  8.  114,  O.  XL  VII  R.  2,  4—S.  623,  G3i, 
626 — Limitation  Act  {XV  of  1877),  section  5 
—  Time,  extension  of,  to  file  appeal — Time, 
exclusion  of,  during  ivhich  revieio  jiled — Si'jfi- 
cient  ground  for  revi'ew,  lohat  am  >v.nfs  to — 
Inflexible  rule  if  possible — Dite  diligoic — 
Laches — Civ 'I — Siilficicnt  cause  for  not  p:G- 
senting  appeal  in  time — Review,  admission 
of — N'tice,  'issue  of — Discretion  of  Court  if 
fettered. 

Per  Ravipini  J.  The  general  rulo  for 
extending  the  Lime  to  prefer  aii  appoa)  and 
f  jr  excluding  thii  time  taken  up  in  p.-oso- 
cit-inp'  an  application  for  review  is  that 
the  delay  may  bo  excused  if  the  applicant 
can  show  that  ho  had  reasonable  grounds 
for  applying  for  a  review  instead  of  pre- 
ferring an  appeal  13  Gal.,  242;  18  Bora.',  84 
refer-'  .^  to. 

Per  Mookorjee,  J.  Tho  general  rule  do 
ducible  from  judicial  decisions  is  Lhat  bona 
fide  application  for  review  of  judgment'  pre- 
sented and  prosecuted  with  duo  diligence, 
should,  except  hi  special  ciises,  bo  regarded 
as  a  sufficient  cause  for  not  presenting  an 
appeal  v^ithin   the  prescribed  period.    B.  L, 
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B.,  Sup.  Vol.  ;U9;  2  W.  R.,  Mis.  35;  B.  L. 
R.,  Sup.  Vol.  728;  7  W.  R..  529;  15  W.  R., 
01.-  22  W.  R.,  79;  23  P.  R.  478,  No.  183  of 
1888,  (1S93-1002,)  L.  B.  R.,  515;  7  Mad.,  584, 
referred  to  15  Cat.,  242;  14  Mad.,  18;  18  Bom. 
84,  explained  and   distingitished. 

Tho  principal  above  laid  down  is  a 
valuablo  guide  in  indicating  the  mannor  in 
which  the  judicial  discretion  of  Courts  is 
to  bo  exorcised,  but  it  does  not  embody 
an  inflexible  rule  of  law  which  fettered  the 
exorcise  of  that  discretion  in  any  parcioular 
case. 

What  is  a  "sufTiciont  cause"  within  the 
meaning  of  s.  5,  cl.  (1)  of  tho  Limitation  Act 
must  depend  upon  all  tho  circumstances  of 
oach  particular  case. 

The  words  "sufficient  cause"  in  tho  sec. 
ought  to  receive  a  liberal  construction  so 
as  to  advance  substantial  justice,  whore  no 
negligence  or  inacMon  or  want  of  good 
faith  is  imputable  to  the  appellant.  13  Mad.^ 
269;  4  Oudh  Cases  372,  referred  to.  GO  BIND 
LAL  DAS  V.  SHTB  DAS  GHATTERJBE,  3  C. 
L.  J.,  554=10  C  W  N-  936=33  C- 1323. 

1520     S.  11^—623—5  C.  W.  N.  627— See  s. 

47  No.  798  supra. 

I53I     S.  114:— 623— 17  M.  L.  J.  603—31  M. 
49— See  s.  100  No.  1312  supra. 

1522  S-  114— S-  623— A.   W.  N.  1906  P.  58 

— Sae  s.  104  No.  1345  supra. 

1523  S.  114,  115—623,    622 -Ground  for 

review. 

Held,  that  the  ground  for  amending  a 
decree  on  review  must  be  something  which 
existed  at  the  date  of  tho  decree  sought  to 
bo  amo'ided  on  review. 

If  the  only  ground  relied  on  in  review 
was  an  action  of  the  defendant  subsequent 
to  the  decree  it  could  not  fui'ush  any  gr  mnd 
for  review,  (24  M.  1  followed  13  B.  8::J0  nob 
followed).  ANNAMALAI  GEIi5TCtAR.  U.  R. 
M.  U.  M.  V.  SUBRAMANIA  lYE.J,   4  M-  L- 

T  83. 

S.  115— S.  622  Revision:— 

(a)     Scope  of  Dhe  section  Nos.  1524,  1529. 

(1)  Gases  within   the  secfcioa   Nos. 
1524,  1525, 

(2)  Gases   not   within    the   section 
Nos.  1526,  1529. 

(6)  Jurisdicbion  of  High  Court  in  revi- 
sion Nos.  1530,  1533.. 

(c)  Jurisdiction  of  HghOourt  to  act 
on  the  application  of  a  person  nob 
a  party  to  the  proceedings  sougiib 
to  be  revised  No.  1534. 

{d)  Jurisdiction  of  High  Court  to  act 
su""  inotu  Nos.   l')3o,  15  jS. 

{e)  Wiiere  no  ap>)eal  lies  Nos.  1540, 
1541. 

(/)  Wi>ere  other  remedy  is  open,  High 
Gourii  will  not  int-  rtoro  Nos.  1542,^ 
1547. 

{g)  Where  Court  has  exercised  a  juris- 
diction not  vested  in  it  by  law  Nos, 
1543,  15^0. 

(/i)  Where  Court  has  failed  to  exercise 
a  jurisdiction  vested  in  it   by  law 
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Nos.  1551  to  1554. 

(i)  Wroug  Gxorcibo  of  jurisdiction  Nos. 
1555- 155B. 

(y)  Distiucbion  botwoou  erroneous  or- 
ders and  orders  wilho.ut  Jurisdic- 
tion Noa.  1558  (a)  to  1562. 

(k) 

(1)  Interforonco       nccesaary      for 
ends  oi  justice  No.  1503. 

(2)  lutorforeuce  not   necessary  for 
euds  of  jutibice  No.  1501,  15G5. 

(I)  When  will  High  Court  interfere  in 
revision  Nos.  ioGO,  1579. 

(w)  Wfiou  will  High  Court  not  inter- 
fere in  revision  No.  1580,  1589. 

(?i)  Where  the  Court  has  acted  illegal- 
ly No.  1590,  1592. 

(o)  Has  acted  with  material  irregulari- 
ty No.  1593  bo  IGOi. 

[j))  Boligious  Eudovvmont  Act  No. 
1615  and  1616. 

(n)  Small  Cause  Couris  Act  No.  1617 
to  1624. 

(r)  Criminal  Procedure  Code  No.  1625 
to  1628. 

(s)    No  appeal   but  revision  No.   1629. 

it)  Revision  of  non-appealable  orders 
No.  iuBO. 

(u)  Revision  of  order  rejecting  appli- 
cation for  review  No.  1632. 

(v)     Miscellaneous  and   Composite  sec- 
tions No.  1633  to  1671. 
Scope  of  the    Section— Cases    within   the 

SBCtio?!/, 

1524-  S.  115—5.  622— Second  appeal  A.  W, 
N.  1904— P.  50—y.6  A.  3o8—See  Guardians 
and  Wards  Act  IX  of  1867,  Sch.  II  Art:  13, 
31  Col:  777— See  also  8  C.  W.  N.  353  under 
S.  47  No  850  and  29  C.  644  No  829  supra 
and  2  A.  L.   J.   173. 

1525«  S-  115-— '^'-  ^'^''^ — Appeal— Revision 
— Order  fixing  fee  of  custodian  of  property 
of  aioard  appointeo!,  under  section  12  of  the 
Guardians   and    Wards    Act. 

No  appeal  lies  aga-inst  an  order  fixing 
the  fee  oi  a  custodian  of  the  property  ot 
the  ward  appointed  under  Section  12  of  the 
Guardians  and  Wards  Act  1890.  But  the 
order  is  open  to  revision.  The  effect  of 
section  6  of  Act  XXV  of  1899,  Punjab  Courts 
Amendment  Act,  is  to  repeal  and  re-enact 
with  modifications  section  622  of  the  Civil 
Procedure  Code  and  the  reference  in  sec- 
tion 48  of  the  Guardians  and  Wards  Act 
to  section  622  of  the  Civil  Procedure  Code 
must  be  construed  as  a  reference  to  s.  6 
of  Act  XXV  of  1099  in  accordance  with 
section  8  of  the  General  Clauses  Act  1899. 
MINA  MAL  v..  RAI  BAHADUR  HAR- 
PHIAN  SINGH.  Fuiijajj  Kecord  48 
Of  19G1. 

Scope  of  the  Section  cases  not  luithin  the 
scclion. 

1526-  S.  11 5 -—S.  622— Jurisdiction— Suit 
for  a  declaratorij  decree  that  land  is  shaviilat- 
i-deh  and  liable  to  partition — Objection  in 
appeal — Suits  Valuation  Act  1887,  section  11 
— Powers  of  a  subordinate  Jud,(je  appointed  as 
Additional  District  Judge. 


Sup.  Govt  acts  (V  of  1908)    (Contd.) 

Held,  that  a  question  of  juricdistion 
may  be  raised  for  Lhe  first  time  ut  the  hear- 
ing of  a  further  appeal  if  it  is  patent  on 
thu   record. 

IMd,  also,  that  a  suit  for  a  declara- 
tory decree  that  certain  land  is  shavulat- 
defi  and  liable  to  partitiou  must  be  valued 
for  purposes  of  junbdictiou  at  thirty  times 
the  jarna  of  Lhe  whole  land  and  not  of  the 
plainuff's  share  in  it  according  to  the 
rules  framed  by  the  Local  Government  un- 
der the  Suits  Valuation  Act,  1887.  A  suit 
for  partition  has  no  analogy  with  such  a 
suit.— P.   li.,   110   of  1888,  referred   to. 

Held,  also,  that  section  11,  rfuits  Valua- 
tion Act  1887,  applies  ouly  where  questions 
of  over-valuation  or  uuder-valuatiou  arise 
and  is  limited  to  cases  in  which  the  va- 
luation depends  on  the  parbi-js  or  the  Court 
and  is  not  apphcable  wnore  the  valuation 
IS  fixed  by  rules  having  the  force  of 
law. 

P.  B.,  133  of  1894,  followed, 
When  the  presiding  officer  of  the  Court 
was  appointed  by  Government  notification 
as  an  Additional  District  Judge  in  a  dis- 
trict and  the  Government  ordered  that  the 
ordinary  civil  powers  to  be  exercised  by 
him  were  to  be  fimited  to  those  of  a  Sub- 
Judge   of    the   second    class    he    was   compo- 

if  ""^  J'L}''^  ?^'^'^^   ^^'^^    ^P    to  ^^^  value    of 
Rs.   5,000    only. 

P.   B.,    46  of  1899,   referred   to.     KHUDA 

l^\f  i^n?^^  ^r ^-^  ^"^-5ab  Record, 
85  of  1901= p.  L.  R.,  47  oi  1901. 

i527^     S.    Il5--5f.     622.    Befusal    to    take 
oatli— Procedure— 37  P.   L.  li.   1903-5   P    H 
1903.     See   Oaths    Act   X.    uf   1^73  S     T2  r.) 
386,    387.  <^   o.    14   i,ot 

iOii/    (a)  S.    115  S.    622-Rcvision-Civil 
cases— Ajjj_jucacwiu    J  or     revision     a^iinst    de 
cree   in   a   suit   under  section  9,  Spelhc  liehef 
/let.  • 

A  decree  in  a  possessory  suit,  under 
section  9  of  the  Spec.Uc  ReJief  Act,  in  favour 
of  ine  plaintiff,  is  not  open  to  revision  by 
tne  Chief  Court  where  the  ground  for  re- 
vision  IS,  that  the  Court  below  has  m.sap- 
prehended   and   mismierpreted  lhe   evidence 

u'''ir?^^°''?'''^^^^^>''    on  the  record.     (Babu) 
bAFDAR     JANG     V.     (Sardar)      SHANKAR 

SiNCrH.    57  p.  i^.  j^.  1903  =i3  p.  E.  1903. 

15^Q  S-  115— S.  6'42—HeguLaiLonXVll  of 
ISOO—Dcfnand—PuvJab  Courts  Act  (XVIII uf 
1884,   as  amended)  Section    70  (bj. 

In  a  plaint  in  a  suit  for  for;  clof-uro  of  a 
mortgigo  there  was  no  mentiou  oi  a  demand 
for  p*yment  liaving  been  made  bo  ore  thd 
applieation  for  the  issue  ot  notice  under 
Regulation  XVll  Oi  1806  on  bhi  mortgiioor 
but  it  was  expicbsiy  stated  ii:  the  appi:cA- 
tion  that  several  demands  iiad  been  made. 
The  suit  was  decreed  and  the  decree  was 
confirmed  on  ap^jeal.  The  defe:jdant  filed 
an  application  under  section  7o  (b)  of  the 
Punjab  Courts  Act  in  the  Chitf  Court  and 
objected  for  the  first  time  thai,  tiieie  was 
no    proof   of    the   demand   of   payment   pje- 
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rious  to  tho  issuo  of  tho  notice,  and  it  was, 
tboroforo,    bad   in  law. 

It  was  contended  for  tlie  plaintiff  tliat 
the  objection  was  made  too  late  and  that 
ho  should  at  all  events  bo  given  an  oppor- 
tunity  to  produce   evidence. 

The  Chief  Court  allowed  the  objection 
to  be  urged  and  remanded  the  suit  for  the 
evidence  of  ^the  parties  to  be  taken  on  the 
question  of  demand  of  payment  before  tho 
application*  for  the  igsuo  of  the  notice  of 
foreclosure. 

It  is  incumbent  on  tho  plaintiff  to  prove 
affirmatively  by  satisfactory  evidence  that 
the  proceedings  for  tho  issue  of  notice  were 
strictly  regular  and  in*  accordance  with  law 
—11  Cal.,  Ill   (P.  0.)    IC  P.  R.  1888  followed. 

The  terms  of  section  591  of  the  Civil 
Procedure  Code  do  not  apply  to  revisions 
under  section  70  (b)  of  the  Punjab  Courts 
Act.     MALLA  V.   RALLIA  RAM.     71  p.  R. 

1903 

1529- -^S.  lib— S:,^622— Punjab  'Courts  Act 
(XVIII  of  1864),  as  amended  by  Act  XXV of 
1899  — Section  70  (a),  (h) —Revision— Civil 
Cases — Miscellaneous  ijrocecdings — Succession 
Certificate  Act — Procedure — Certificate  in  re- 
gard  to   'part   of  a   debt. 

Clause  {b)  of  section  70  of  the  Punjab 
Courts  Act  as  amended  by  Act  XXV  of 
1899  is  applicable  to  decrees  in  suit  .only, 
it  does  not  apply  to  orders  passed  in  mis- 
cellaneous proceedings,  e.  g.,  an  order  under 
the  Succession  Certificate  Act.  Such  ord-^rs 
are  open  to  revision,  if  they  fall  within 
clause  (a)   of   the    section. 

The^Succession  Certificate*  Act! does  not 
contemplate  an  elaborate  or  binding  in- 
quiry into  questions  of  law  or  fact  in  de- 
ciding tho  right  to  the  certificate.  A  pro- 
ceeding under  it  is  a*  summary  proceudmg. 
The  ol.j3ct  of  the  Act  is  to  afford  protection 
to  debiors  and  a  prolongation  of  the  pro- 
ceedings under  it  is  generally  a  waste  of 
time  and  money,  as  decisions  under  the 
Act  can  not  settle  any  ^question*  of  t^^ight 
to  the  money  represented  by  the  debts  co- 
vered ][by    the   certificate. 

When  the  owner  of  a  debt  dies  it  is 
inexpedient  to  grant  separate  certificates 
to  his  heirs  authorizing  the  collection  of 
the  fractional  portions  due  to  each.  But 
where  the  deceased  owned  only  a  fractional 
share  in  a  debt  which  was  due  to  himself 
and  others  jointly,  a  certificate  may  be 
granted-  in  respect  of  the  whole  of  the 
fractional  share  of  the  deceased  to  his  heir 
or   heirs. 

bcmble — The  representative  of  a  deceas- 
ed co-partner  is  a  necessary  party  in  a  suit 
for  the  recovery  of  a  partnership  debt. — 
KTSHORE  CHAND  v.  Mussammat  NIHAL 
DEVI.     70   PK.   1904. 

1530-  S-  115— S.  622 — Revision — Civil  cases 
— Municipality.  Suit  against — Jurisdiction  of 
Civil  Court — Second  appeal  treated  as  applica- 
tion for  revision. 

In  a  suit  for  refund  of  house  tax  alleged 
to   have   been  illegally  recovered  by   the  de- 
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fendant.  Municipality,  from  the  plaintiff  It 
was  found  that  Lhe  resolution  of  the  Muni- 
cipality imposing  the  house  tax  and  the 
valuation  made  by  the  Municipality  were 
illegal.  Tho_  Court  being  of  opinion  that  the 
valuation  fixed  by  the  Municipality  was 
correct  dismissed  the  suit.  The  High  Court 
treated  the  second  appeal  filed  by  tho  plaintiff 
as  revision,  and 

Held,  that  tho  order  of  dismissal  was 
wrong  for  the  plaintiff  was  entitled  to  re- 
cover tho  amount  which  he  was  compelled 
to  pay  illegally.  HAMIUSING  FATEHSING- 
JI  V.  THE  AMOD  TOWN  MUNICIPALITY. 
7  B  L  R.  288 

Iddl-  S-  115 — ^-  ^^^ — Order  directing  issue 
of  commission  to  examine  female  witness  and 
refusing  to  decide  preliminary  issues  of  law 
— Jurisdiction — Revision. 

A  applied  for  revision  of  an  order  of  the 
Subordinate  Judge  directing  the  issue  of  a 
commission  for  the  examination  of  a  Hindu 
female,  one  of  the  defendants  in  the  suit, 
and  refusing  his  prayer  that  four  priiiminary 
issues  of  law  should  be  forthw^ith  decided 
upon  the  documentary  evidence  upon  the 
record. 

Held,  that  the  Sub-Judge  had  exercised 
his  discretion  in  a  proceeding  which  is  not 
tainted  with  any  irregularity  and  he  had 
jurisdiction  to  decide  the  question  before 
him.     SUKHDEI  v.  RAMDEI.     5  0-  C-  161. 

1532.  S-  115 —S.  622— Jurisdiction  of  High 
Court  in  revision— 28  A.  72— See  S.  47,  No.  899 
supra. 

1583-  S-  115— -S-  622—Revisional  pmoers. 
Extent  of — Order  set  aside  sale  under  S.  310 — 
Distinction  between  erroneous  orders  and  orders 
loithout  jurisdiction— 'Appellant's  immoveable 
property  not  sold — Jurisdiction— S.  622  appli- 
cable. 

The  lower  Court  set  aside  a  sale  under  S. 
310A,  C.  P.  C,  in  a  case  to  which  the  section 
was  not  applicable. 

Held,  the  High  Court  could  interfere 
under  S.  622,  C.  P.  C,  as  the  order  was  not 
merely  an  erroneous  order,  but  was  made 
without  jurisdiction.  KEDAR  NATH  SEN 
V.  UMA  CHARAN.     6  C-  W-  K"-  67,  59- 

1534  S.  115— S.  622— Appeal -Collector's 
right  of— 27  B.  140.— See  Court  Fees  Act  VII. 
of  1870  S.  19  {d)  Col:  126. 

1535  S.  115 — S.  622— Revision— Interfer- 
ence by  High  Court  in  the  absence  of  application 
for  revision— Civil  Court — Power  to  manage 
the  judgment- debtor's  estate. 

The  High  Court  can  pass  orders  under  S. 
622  of  the  Civil  Procedure  Code,  though  no 
application  for  revision  be  made  to  it. — 4  C7. 
W.  N.   695,  followed. 

A  Civil  Court  has  no  powe''  to  take  over 
the  management  of  the  debtor's  property  and 
pass  such  order  which  would  place  the  pro- 
perty e.ntirely  beyond  the  reach  of  the  judg- 
ment-creditors of  the  estate.  PURAN  MAD 
V.  JANKl  PERSHAD  SINGH.  28  C-,  680. 
1588  S.  115 — S.  622- 'Right  of  a  petition- 
er not  a  party  to  the  proceedings  to  be  revised 
to  be  heard. 
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Per  Sale,  J,  — It  may  bo  that  a 
person  not  a  party  to  the  procooding-j  in  tho 
court  below  has  no  locus  standi  to  prefer  a 
rivision  petition  to  tlio  High  Court  under 
S.  G22,~1>T  THE  MATTER  OF  SHARD,  28 
C-  574  at  579- 

1537  S-  115— S.  632— High  Court's  power  to 
revise  District  J icdge's  order  granting  sanction 
to  prosecute  jurisdiction — Criminal  Procedure 
Code  (Act  V  of  ld'J>i),  ss.  195  and  439  -  Meaning 
of  ''any  case''  in — Penal  Code  Act  (XL  V  of 
1860),  ss.  209  and  210. 

A  District  Judge  reversed  tho  order  of  a 
Sub-Judge,  and  granted  sanction  to  A  to  pro- 
secute B  for  olfunces  under  ss.  20U  and  210, 
I.  P.  0.  B.  appUod  under  s.  622,  Civil  Proce- 
dure Code,  to  the  Court  of  the  Judicial 
Gomissioner. 

Held,  that  s.  622  did  not  apply  as  it  is 
confined  to  suits  or  prccocdiugs  under  tho 
Code  of  Civil  Procedure. 

Held,  further,  that  the  Judicial  Com- 
missioner could  not  deal  with  the  order  of  the 
District  Judge  under  cl.  (G),  s.  195,  Criminal 
Procedure  Code,  as  there  was  no  original  ap- 
plication before  the  District  Judge  which 
could  be  interfered  with.  Cl.  (6),  s.  195,  Cri> 
minal  Procedure  Code,  does  not  contemplate 
any  action  by  a  tj^ird  Court  at  all  on  applica- 
tions like  the  preseut. 

Held,  further.,  that  the  Judicial  Commis- 
sioner's Court  is  empowered,  to  act  under  s. 
4'39,  Criminal  Procedure  Code,  and  to  revise 
the  order  of  the  Di^strict  Judge. — MUSAJI 
V.  M.  WALAYAT  ULLAH  KHAN,  6  0.  C., 
216. 

1538  S-  115— S.  622— Material  irregular- 
ity— Notice  to  parties  of  when  and  loliere  the 
Court  is  to  be   held. 

Held,  that  litigants  are  entitled  to  pro- 
per notice  both  of  the  time  and  place  at 
which  tho  Court  is  to  be  held.  In  the 
absence  of  such  notice  the  Court  cannot 
proceed  to  decide  the  c-o.&q  ex  pane.  If  the 
Court  does,  so  it  acts  with  material  irre- 
gularity. BHYRON  PERSHAD  v.  JAGDAM- 
BA  BAKSH,  10  C,  I6S. 

1539  S.  1X5 — -S.  622 — Sale  of  immoveahles 
in  execution — Material  irregularity. 

Tho  sale  of  a  property  in  execution  of  a 
decree  commenced  on  20th  July,  1892,  and 
\fras  closed  on  22nd  July,  192.  On  the 
latter  day  tho  judgment-debtor  applied  to 
the  Sub-Judge,  for  postponement  of  tho  sale. 
On  23rd  July  the  Sub-Judge  directed  the 
Deputy  Commissioner  to  postpone  the  sale, 
who  reported  that  the  sale  was  complotod  on 
tho  22nd  July.  The  Sub-Judge  coufirmod  tho 
sale.  The  judgment-debtor  appealed  to  the 
l)istrict  Judge. 

Held,  that  the  District  Judge  did  not 
act  illegally  or  with  material  irregularity 
within  the  moaning  of  section  622,  Civil 
Procedure  Code,  if  ho  considered  as  he  had 
jurisdiction  to  decide,  tho  question  whether 
the  sale  was  a  valid  or  invalid  one,  although 
his  decision  may  have  been  erroneous.  SI  CA 
RAM  V.  NAWAB  MIRZA  BAKAR  ALI,  3  O. 
Cm  321. 


Sup:  Govt,  acts  (V  of  1903)    (Contd.) 

151:0  8.  115— -5-  622— Custom -Alienation 
by  childless  mile  proprietor — Burden  of  proof 
— Non-Agrixuttural  Khatris  of  Hasil  village. 
Chakioal  Tahsil,  Jheluin  District. 

Held  in  Revision  that  the  plaintif!s,  oa 
whom  tho  burden  of  proof  lay  had  failed 
to  prove  that  tho  parties  to  the  suit,  Khat- 
ris  of  Hasil  village,  Chakwal  tahsil,  Jholuni 
district,  who  carried  on  money  lending 
business  and  also  held  lands,  wore  governed 
by  tho  general  custom  of  agriculturists  re- 
straining tho  povvors  of  a  childle.^.s  male  pro- 
prietor as  to  alienation  of  ancestral  proper- 
ty. 103  P  R,  I8:n,  94  P.  B.,  1893,  59  P.  R., 
1893,  107  P.  R.  1901  .S.  C,  117  P.  L.  R.,  1901. 
71  P.  It.,  1901,  S.  C,  9G  P  L.  R.,  19J4  referred 
to.     ATAR  SL.NrQH  v.  PllL"/!   SINGH,  IQI  P. 

LR  1905  =  12  PR,  1933. 

I3ii  8.  liq-S.  622— Letters  Patent,  s.  10 
— Appeal — Revision. 

No  appeal  lies  under  s.  10  of  tho  Lottora 
Patent  against  an  order  made  by  a  single 
Judge,  disposing  of  an  application  under  s. 
622  of  the  Civil  Procedure  Code.  14  All,  226 
15  All.,  373,  22  Bjm,  QOi,  22  Mad.,  109 fa! loio- 
e  I.     NtSAR  ALI  v.  ALI  ALI,  A-  W-  N-  1905 

P  213 

1542-  S-  I! 5—^-  622— Revision— Practice. 
Punjab  Courts  Act,  S.  70. 

As  a  general  rule  when  a  person  applio3 
for  revision  under  section  70  of  the  Punjab 
Courts  Act,  as  amended  by  Act  XXV  of  1899, 
on  the  ground  that  a  subordinate  Court  hag 
exercised  a  jurisdiction  not  vested  in  it  by 
law,  or  has  failed  to  exorcise  a  jurisdiction 
so  vested,  or  has  acted  in  the  exercise  of  its 
jurisdiction  with  material  irregularity  such 
person  must  satisfy  the  Chief  Court  that 
he  has  no  other  remedy  open  to  him  whereby 
he  may  obtain  the  relief  sought. 

P.  i?.,  21  o/' 1898  ;  7  Bjm  ,  3*1;  21  Bom., 
731  ;  15  AIL,  405  and  18  All.,  1G3  referred  to. 
JO  I'l  MAL  V.  COATES.  80  P-  L-  R-,  1901  = 
15  P  a  ,  1901 

1543-  S-  115  -^  ^'^^ — Revision— Order  in 
m  titer  relating  to  execution  of  decree,  force  of — • 
8  L.  B.  R.  1900,  p:  131— See  Section  47,  No.  749 
supra. 

1544-  S  115— S.  622— Revision,  lohere  other 
rem-idles  available. 

Hdd,  on  an  application  to  revsie  tha 
order  of  a  Subordinate  Judge,  whore  the 
applicant  had  a  right  of  suit  under  section 
283,  0.  P.  C.  that  even  in  cases  where  the 
powers  underS.  G22,  C.  P.  C.  might  be  pro- 
perly exercised,  it  was  undesirable  to  apply 
these  special  powers  when  relief  could  be 
obtained  by  the  ordinary  procedure.  SANT- 
D\S  DAYALDAS  v.  MANGATRAM  BHOJ- 
RAJA.     1  3.   Ij  K.  226 

1545-  S.  115 — -5-  ^^"^ — Revision — Order  re- 
jecting petition  under  S.  336,  C.  P.  C. — 8  P.  R, 
1903  —See  S.  53,  No.  959  supra. 

1546-  S.  115— 'S.  622— See  S.  73,  128,  P. 
R.,  1906,  No.  1101,  65  P.  R.,  1905,  No.  1103 
'iupra. 

1547  S-  115—5.  622— Punjab  Courts  Acti 
{XV 111  of  18S1),  section  70  (a),  (bJ—IlcQisiQib-, 
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Civil  Cases — ScparaUycmcdy — Execution  of  de- 
tree — Procedure — liev'icw. 

It  is  th<3  general  poJicy  of  the  law  and 
tho  usual  practice  of  Lhe  superior  Courts 
that  the  latter  should  intorforo  on  tho  revi- 
sion side  in  tho  interests  of  justice  only  in 
those  cases  where  there  is  no  other  remedy, 
•r  the  remedy  is  so  cumbrous  or  expensive 
that  to  refer  tho  n,pplicaut  to  it  is  tan- 
tamount to  denying  him  relief.  12  P.  R.,  1892, 
12  CaL,  L.  11,  148;  G  AIL,  2>i;i  followed. 

Clause  (6)  of  section  70  of  the  Punjab 
Courts  Act  deals  with  decrees  only  and  the 
ground  of  interference  is  that  a  point  of  law 
or  custom  is  involved  iu  the  case,  but  not 
points  of  procedure. 

The  procedure  prescribed  for  original 
suits  by  the  Code  of  Civil  Procedure  does  not 
apply  to  execution  proceedings  under  Chap- 
ter XIV.     17  All.  106  (P.  C  ) 

When  an  application  under  s.  278  Civil 
Procedure  Code  is  dismissed  in  default  the 
applicant  cannot  ask  the  Court  for  re-ad- 
mission of  his  application.  He  can  make  a 
fresh  application  just  as  decree  holders  whose 
applications  are  dismissed  can  apply  again 
for  execution. 

The  Chief  Court  declined  to  revise  an 
order  passed  by  a  Subordinate  Court  re- 
fusing to  entertain  a  petition  seeking  the 
re-admission  of  an  objection  under  section 
278  Civil  Procedure  Code  dismissed  in  de- 
fault. 

Where  an  applicant  does  not  prosecute 
his  application  the  Court  has  inherent  power 
to  dispose  of  it  by  dismissing  it  in  default 
It  is  not  competent  to  a  person  making  an 
application  falling  under  Chapter  XIX  to 
block  the  work  of  the  Court  by  declining 
or  neglecting  to  prosecute  it.  This  proce- 
dure is  always  adopted  in  applications  for  exe- 
cution proper  and  there  is  no  reason  why  it- 
should  not  be  followed  in  others. 

When  such  an  application  has  been  dis- 
posed of  on  the  merits  the  Court  cannot 
again  entertain  another  similar  one  and  no 
order  passed  on  merits  can  be  altered  or  set 
aside  except  on  review. 

Section  6'23  of  the  Civil  Procedure  Code 
has  a  general  application  and  is  not  con- 
fined to  suits  proper.  The  provisions  of 
section  623  apply  to  orders  on  the  merits 
passed  on  applications  falling  within  Chapter 
XIX.  ^ 

When  a  party  making  such  an  appli- 
cation fails  or  neglects  or  does  not  wish  to 
prosecute  it  the  Court  ought  to  dismiss  it 
in  default  and  the  party  may  then  make  a 
fresh  application  if  it  is  not  otherwise  barred. 
15  All.,  84  followed.  A  COATES  v.  KASHI 
KAM.  170  p.  I*.  E.  1903=76  P  R  .  1903 
1548  S-  115— S.  'j22— Pre-emption— Dec- 
reed pre- eruptive  price  paid  into  Court  by  pre- 
emptor — Subsequent  partial  loithdraioal  by  a 
creditor  of  the  decree-holder  of  the  money  so 
paid  in  —Revision — Practice. 

The  holder  of  a  decree  for  pre-emption 
paid  the  decreed  pre-emptive  price  into  Court 
within   the   period   fixed  by   the   decree.    A 
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creditor  of  tho  decree-holder  applied  for  at- 
tachment of  tho  money  so  paid  in,  and  was 
allowed  by  tho  Court  to  withdraw  it. 

Held,  that  tho  decree-holder  was  entitled 
to  obtain  possession  of  the  pre-empted  pro- 
perty, and  that  it  was  not  competent  to  the 
Court  to  allow  tho  money  paid  in  to  be  with- 
drawn by  an  attachment  under  a  decree  of  a 
third  party. 

Except  under   special   circumstances  the 
High   Court    will   not   interfere    on    revision 
where  another  remedy  was  open    to  the    peti- 
tioner.    SANT  SINGH  v.  GHASITA.     179  p 
L    R,  1901-21  p.  R.  1902. 

1549  S-  115— -S.  Oi^a— Appeal  entertained 
witliout  the  jurlsdictio7i~Procedure  for  setting 
aside.  BHAGABATI  BEVA  v.  NANDA  KU- 
MAR CHUCKERBUTTY.     12  C-  W-  N-  835. 

See  Bengal  Tenancy  Act  VIII  of  1885  S.' 
153  CI.  (h). 

1550.     S.   115,   O.   IX  R.  4—S.    622—99. 

Held,  on  revision  that  application  under 
section  99,  Civil  Procedure  Code,  was  not 
liable  to  be  dismissed  because  it  was  not 
accompanied  by  an  affidavit  when  it  was 
filed.  GOKAL  DAS  PARBHU  DAS  v.  KI- 
SAN  DAS  VISHNU  DAS.  8  B-  L-  R.  ISO- 
1551  S'  115 — Provincial  Small  Cause  Court's 
Act,  1887,   section   20 — Revision. 

The  Chief  Court  declirffed  to  interefere 
under  section  25,  Provincial  Small  Cause 
Courts  Act,  where  there  was  no  reason  to 
think  that  injustice  had  been  done.  It  was 
not  contemplated  to  allow  appeals  on  points 
of  law  under  section  25.  P.  R.  79  of  1888 ; 
20  Bom.  250  and  16  All.  476,  referred  to. 
FAQIR  CHAND  v.  BALKOUR.  68  P.  L- 
R.  1901  =  19  P  R.  1901. 

1552.  b.  115— -S.  622~Piinjah  Courts  Act 
XV in  of  1884,  Section  39  {a)— Divisional 
Judge's  jurisdiction  to  hear  an  appeal  which 
lay  to  the  District  Judge — Revision — Chief 
Court's   porver  to  interfere. 

Held  by  the  Full  Bench  that  the  Divi- 
sional Judge  has  no  jurisdiction  to  enter- 
tain an  appeal  which  lies  to  the  District 
Judge  under  section  89  (a)  of  the  Punjab 
Courts  Act.  But  tho  Chief  Court  would  not 
interfere  on  revision  where  the  appeal  has 
teen  heard  by  the  Divisional  Judge  without 
any  objection  on  the  part  of  any  of  the  par- 
ties to  the  appeal,  unless  it  is  satisfied  that  its 
non-interference  would  lead  to  injustice  or  a 
failure  of  justice.  HANSA  v.  RAM  SINGH. 
22  P  L  R.  1902  =  36  P.  R.  1902, 

1553  S.  115,  0.  I.  B.  8  (2),  10  {2)  (3)  (5), 
11,  0.  XXII R.  9—S.  622,  32,  372— Parties— As- 
sigment  pending  siiit — Application  to  make  as- 
signees parties — Beoision  —  Jurisdictii  n 

A  holding  a  first  mortgage  sued  B.  for 
possession  of  the  mortgaged  prop  rty  under 
the  terms  of  the  mortga^je-deed.  Afier  the 
filing  of  this  suit  the  rights  of  B.  were  put  up 
for  sale  in  execution  of  decree  passed  upon 
a  subsequent  mortgage.  A  then  applied 
to  the  Court  that  C,  the  purchaser  of  the 
rights  of  B,  be  made  a  party  to  tha  suit.  The 
apprcation  was  made  under  section  372,  Ci- 
vil Procedure  Code.    On  the  hearing  of    the 
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application  the  attention  of  the  Court  was  al- 
so drawn  to  section  32,  Civil  Procedure  Code. 
Tlie  Subordinate  Judge  without  considering 
it  on  the  merits  held  that  section  372,  Civil 
Procedure  Code,  aid  not  apply  and  rejected 
the  application.  A  applied  to  the  Judicial 
Commissioner  for  revision  of  the  order. 

Heldy  that  section  372,  Civil  Procedure 
Code,  did  cover  the  case  and  that  the  auction 
purchaser  should  be  made  a  party  to  it. 

Held,  further,  that,  as  the  Subordinate 
Judge  had  failed  to  exercise  the  jurisdiction 
vested  iu  him  by  section  372,  Civil  Proce- 
dure Code,  and  refrained  from  considering 
the  applicability  of  section  32,  Civil  Proce- 
dure Code,  the  Judicial  Commissioner  had 
power  to  interfere  under  section  622  of  the 
Code.  SADHOO  SHAH  v.  HAMID^HUSAIN 
KHAN,*5.0-  C  91. 

1554  8. 115 — S-  622-Resjudicata— Mortgage — 
Redemption— 28  A.  1—9  0.  G.  7—32  I.  A.  15i 
P.  G.—See  s.  11  No.  153  supra. 

1555  S.  115 — S.  622 — Appeal — Revision — 
Obtaining  of  succession  certificate  by  heir  26  M. 
S24—See  s.  96  No.  1198  supra. 

1556  S.  115 -S.  622—2  A.  L.  J.  370— See 
8.  73lNo.  1104  supra. 

1557  8.  115— -S.  622— Order  to  pay  ad  va- 
lorem Gourt-fee — Material  irregularity — Revi- 
sion— Illegal  exercise  of  jurisdiction — Appeal 
from  oraer  rejecting  plaint  on  ground  of  de- 
ficiency of  Couyrt  fee — Court  Fees  Act. 

A  sued  B  for  a  declaration  that  a  one- 
third  share  of  certain  property  was  not 
liable  to  attachment  and  sale  in  execution  of 
B's  decree.  A  Gourt  fee  of  Rs-  10  was  paid 
on  the  plaint.  The  Subordinate  Judge  decided 
that  the  suit  did  not  fall  within  article  17, 
Sch.  II  of  the  Court-Fees  Act,  but  that  an  ad 
valorem  fee  was  payable,  and  direcbod  the 
plaiatiff  to  make  good  the  deficiency  within 
one  week.  The  plaintiff  applied  for  revi- 
"sion  under  section  622,  Civil  Procedure 
Code. 

Held,  that  the  Subordinate  Judge  had 
not  acted  in  the  exercise  of  his  jurisdiction 
illegally  or  with  macerial  irregularity.  The 
circumstance  that  he  might  be  wrong  in 
his  decision  did  not  amount  to  an  exercise,  on 
his  part,  of  his  jurisdiction  illegally  or  with 
material  irrogalarity. 

Held,  further,  that  an  appaal  would  lie 
in  the  case  if  the  plaint  was  ri  jocted  and 
that  therefore  no  revision  could  li^.  DWAR- 
KA  PR\S^D  V.  OUDH  COMMJSRGIAL 
BANK,  5  O.  C.,  819. 

1558  8.115—5.  622  — Failing  to  consider  a 
part  of  di'fjuce  owing  to  an  erroneons  view  of 
lau) — Rt,vision. 

Held,  that,  where  a  Subordinate  Court 
declines  to  consider  a  certain  part  of  the 
defence,  owing  to  an  erroneous  view  of 
law,  it  fails  to  exorcise  jurisdiction  vested 
in  it  by  law,  and  its  decision  can  bo  re- 
vised bv  the  High  Court  under  section  622, 
Code  of  Civil  Procedure.  GHISA  v.  B.  SHUK- 
DEO  SINGH,  10  O.  C.  8. 
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1558  a.  S.  I15-— '5.  622— Revision  of 
order  of  Civil  Gourt — Power  of  High  Court 
under  section  622— Code  of  Civil  Procedure. 
The  District  Court  rejected  an  applica- 
tion to  sue  as  a  pauper,  on  the  ground 
that  the  suit  vrhich  it  was  desired  to 
bring  was  barred  by  limitation.  The  Court 
did  not  find  that  applicant  was  not  a  pau- 
per. Applicant  applied  to  the  Chief  Court 
for  revision  of  the  order  of  the  District 
Gourt  under  section  622  of  the  Code  of 
Civil  Procedure.  Respondent  contended 
that  the  Chief  Court  had  no  power  to  re- 
vise, and  relied  on  the  ruling  oi  the  Privy 
Council  leading  in  the  case  of  Amir  Hassan 
Khan  v.  Sheo  Baksh  Singh,  (I.  L.  R.,  11 
Gal.,  61.) 

Held,  after  consideration  of  the  ruling  of 
the  Privy  Council  in  the  light  of  subsequent 
decisions  of  the  High  Courts,  that  where  the 
Lower  Gourt  has  applied  its  mind  to  the  case 
and  duly  considered  the  facts  and  the  law 
applicable,  then,  although  its  decision  may 
be  erroneous,  the  error  cannot  be  corrected 
on  revision  ;  but  that  if  the  Lower  Court 
has  failed  to  take  into  account  some  proposi- 
tion of  law  or  some  material  fact  in  evidence, 
it  has  acted  illegally  aiid  its  decision  may  ba 
revised. 

Ainir  Hassan  Khan  v.  Sheo  Baksh  Singh 
(1884)  I.  L.  R.,  11  Gal.,  6  ;  Har  Prasad  v.  Jafar 
Ali,  (1885)  I.  L.  R.,  7  All.,  345  ;  Sew  Bux  Bogla 
v.  Shiv  Chunder  Sen,  (1886)  I.  L.  R.,  13  Cal., 
225  ;  Badami  Kuar  v.  Dime  Rai,  (1886)  I.  L. 
R.,  8  All.,  Ill  ;  Venkubai  v,  Lakshman  Yen- 
koba  Khot,  (1887)  I.  L.  R.,  12  Bom  ,  617 ; 
Jugobiindhu  Pattuck  v.  Jadu  Ghose  Aikushi, 
(1887)  I.  L.  R.,  15  Cal.,  47;  Chvibasapa  v. 
Lakshmayi  Ramchandra,  (1893)  I.  L.  R.  13 
Bom.,  869 ;  Mohun  Bhogiuan  Ramanuj  Das 
V.  Klietter  Moni  Dassi,  (1896)  1  C.  W.  N.,  617  ; 
Mathxtra  Nath  Sarkar  v.  Umesh  Chandra 
Sarkar,  (1897)  1  C.  W.  N..  626  ;  Raghu  Nath 
Gujrati  v.  Rai  Chatraput  Singh,  (1897)  1  C. 
W.  N.,  633  ;  Debo  Das  v.  Mohunt  Ram  Cham 
Das  Chellay  (1898)  2  C.  W.  N.,  474 ;  E,iat 
Mondul  v.  Baloram  Dey,  (1899)  a  C.  W.  N., 
581  ;  Ross  Alston  v.  Pitambar  Das,  (1903)  I. 
L.  R.,  25  All.,  509;  Maqni  Ravi  v.  Jiwa  Lai, 
(1885)1.  L.  R.,  7  All.,  336;  Chattarpal  Singh 
V.  Raja  Ram,  (1885)  I.  L.  R.,  7  All  ,  661  ; 
V.  Siyali  Koya,  (1887)  1.  L.  R., 
KrishJamvia  Naidu  v.  Chapa 
L.  R.,  17  IMad.,  410;  Suudar 
Singh  v.  Doru  Shankar,  (1897)  I.  L.  R.,  20  All., 
78;  Kamrakh  Nath  v.  Sundar  Nath,  {iS9S)  I. 
L.  R.,  20  All.,  299  ;  Krishna  Mohini  Dossee  v. 
Kedarnath  Chuckerbutiy,  (1S88)  I.  L.  R.,  15 
Cal.,  446  ;  Raghu  Nath  Sahai  v.  Official  Liqui- 
dator of  tlie  Himalaya  Bank,  (1893)  I.  L.  R., 
15  AU.,^  139  ;  Madhavrav  Gancshpant  Oze  v. 
Gulabbhai  Lallubhai,  (1883)  I.  L.  R.,  23  Bom., 
177  ;  Meyappa  Chetty  v.  Chokaligani  Chetty, 
(1894)  P.  J.,  L.  B.,  61 ;  Ma  Taw  U  v.  Ma  Ngwe, 
(1899)  P.  J.,  L.  B.,  548  p  Ma  Shwe  Thaio  v.  Ma 
Shwe  Ywet,  (Civil  Revision  No.  53  of  1903 
unreported)  ;  considered.  ZEYA  v.  MI  ON 
KRA    ZAN    AND   ONE.    3  L-   B-  R-,  1904, 

F  333. 


ManisJia  Eradi 
11  Mad.,  220; 
Naidu,  (1893)  I. 
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1559  S.  115— S.  622—Distlnction  batioccn 
erro;icous  aider  and  order  ivithoiit  jarlsdLc- 
tio)i—G  0.  W.  N.  57  and  59 -Sea  No.  15;iJ 
supra. 

1533  S.  115  -S.  Cyii-Error  of  law  not  con- 
nected ivlth  the  jurisdiction  of  the  Court — Reoi- 
sion. 

k  docum'^Qt  suocl  oa  boro  a  ono  anna 
Btamp  with  two  parallel  lined  drawn  across 
it.  Tho  Court  lidd  that  it  was  a  proinis- 
Bory  noto,  payablo  oLhorwiso  thin  on  demand 
was  not  duly  stamped  and  was  not  ad- 
missible in  evidooce.  It  was  contended  in  re- 
vision that  tho  Court  had  acted  in  the  exercise 
of  its  jurisdiction  with  material  irregularity, 
because  its  decision  as  to  the  admissibility  of 
tho  document  was  wrong  and  therefore  it 
bad  failed  to  deal  with  tho  claim  of  the 
plaintiff,  in  so  fai'  as  it  was  fcas'Vd  on  the 
document,  which  was  held  to  be  a  promissory 
note. 

Held,  that  section  G22  of  tho  Code  does 
not  apply  to  a  case  like  this  when  the  Court 
has  erred,  if  at  all,  in  deciding  a  question 
of  law  which  is  not  connecfced  with  the 
jurisdiction  of  tho  Court.  G!J!^  PRASAD  u. 
SATGUU  PRASAD,  9  O.  C-  107- 

I53I-  S.  115—-^-  622 — Erroneous  decision 
on  question  -jf  law — Jurisdiction — Revision — 
The  High  Court  can  interfere  in  revi- 
sion, with  the  order  of  the  lower  Court  only 
when  the  latter  has  acted  illegally  or  with- 
out jurisdiction,  and  the  fact  that  it  may 
have  been  wrong  on  a  question  of  law  is 
not  a  reason  for  iuterferenc3.  SUBRAMA- 
NIA  OTHUVaR  v.  MU.NUSWAMI  PILLAI. 
3  M-  L-  T-  23^- 

1562  S.  li'H— 5.  622— Order  erroneous— Re- 
vision disallowed. 

Held,  that,  where  there  is  no  irregular- 
ity or  want  of  jurisdiction,  the  order  of  the 
Lower  Court,  evon  if  erroneous,  cannot  be 
disturbed  in  revision  (6  C,  W.  N.  57  and  18 
B.  35  disapproved),  DWARKA  PRASAD 
SINGH  V.  JANKI  PRASAD  SINGH,  11  O.  C- 
288. 

1563  S.  115— -S.  622— Revision— Mistake  of 
Law— 138  P.  L.  R.  7,903—66  P.  R.  190i—See 
P.  S.  G.  G.  Act  IX  of  1887  s.  25  Gol.  772. 

1531  S.  115 -S.  622— Appeal  heard  luith- 
mtt  jurisdiction — Revision — '73  P.  L.  R.  190i— 
See  s.  47— No.  858  supra— See  also  19  P.  R. 
1901  No.  1551  and  36  P.  R.  1902  No.  1552 
supra. 

1565  S.  115— 5^.  622— Punjab  Gourts  Act 
{XVIII of  188 i),  s.  70  {I},  {h}—RcDlsion—Clvil 
cases  —Discretion. 

The  Divisional  Judge  set  aside  an  ex- 
parte  order  passed  in  an  appeal  on  an  ap- 
plication made  more  than  3.J  days  after  the 
dai-.o  of  the  order,  and  the  revision  was  ap- 
plied for  on  the  ground  that  the  order,  hav- 
ing been  made  after  the  expiry  of  limita- 
tion period,  prescribed  for  tlie  application, 
was  illegal.  It  was  found  that  the  plain- 
tiff had  not  been  served  with  notice  of  the 
appeal  and  had  no  knowledge  of  the  date 
fixed  for  hearing  of  the  appeal. 
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The  CViief  Court  rejected  tho  application 
for  revision  on  the  ground  that  to  interfere 
with  the  order  of  tho  Divisional  Judge  would 
bo  to  iutcrfero  to  oPfcot  Miinstico.  DAYA 
RAAr?;.  FATza.    109  ?••  L- Jl- 1905. 

1563  S-  115— 5.  622— Rcdtirnption— Interest 
— Charge — Mortgage — Money. 

The  interest  and  redemption  clauses 
should  bo  separately  considered  on  their  own 
merits  as  two  distinct  covenants  in  iutor- 
protting  a  usufructuary  mortgage. 

A  mortgage  was  redeemable  according 
to  its  terms  on  payment  of  Zar-i-rahan 
(mortgage-iuuney) — 

Held,  that  the  mortgagor  was  entitled  to 
r^acover  possession  on  payment  of  principal 
only. 

(57  P.  R.,  1883  ;  8  P.  R.  1890  ;  147  P.  R. 
1890  (P.  B.);  73  P.  R.  1892;  77  P.  R.  1893; 
114  P.  R.  1901  =  175  P.  L.  R.  1901;  92  P.  R. 
19.)5  =  50P.  L.  R.  1903,  referred  to,  BHAG- 
MAL    V.    TALE.     44    P-    W-   R-,  1907  =  6  F 

L.  R.,  1907. 

1537-  §•  115.— S.  622— Presidency  Small 
Cause  Courts  Act  (XV  of  1882),  Section  6— 
Rules  under  the  Act — Jurisdiction  of  Registrar 
to  entertain  application  for  new  trial  after 
giving  ex  parte  decree — Chief  Justice  to  ap- 
point Judges  constitutiiig  a  Bench  to  hear 
applications. 

The  Registrar  of  the  Calcutta  Small 
Cause  Court  made  an  cx-parte  decree  for  de- 
fendant making  default  in  appearing  in 
Court.  The  defendant's  application  to  him 
asking  for  a  new  trial  was  rejected.  On 
revision — 

Held,  that  the  Registrar  had  no  jurisdic- 
tion to  entertain  the  application  aiter  the 
ex-parte  decree  had  been  made  by  him,  and 
that  t\o  Court,  as  opposed  to  the  Registrar, 
was  under  the  rules,  the  proper  and  tho  only 
authority  which  could  deal  with  an  applica- 
tion to  set  aside  the  cx-parte  decree. 

Held,  also,  that  having  regard  to  section 
6  of  the  Presidency  Small  Cause  Courts  Act 
(XV  of  18S2),  it  was  clear  that  the  High 
Court  has  jurisdiction  to  review,  under  sec- 
tion 622  of  the  Civil  Procedure  Code,  orders 
passed  by  tho  Presidency  Small  Cause 
Court. 

Held,  further,  that  the  contention  that 
inasmuch  as  no  rules  had  been  made  under 
section  13  of  the  Charter  Act,  assigning  to 
any  Judges  or  to  any  Division  Bench  appli- 
cations made  in  connection  with  the  Cal- 
cutta Small  Cause  Courts,  the  Bench  of  the 
High  Court  had  no  jurisdiction  to  deal  with 
it,  and  that  it  could  or^ly  be  heard  by  the 
Chief  Justice  and  all  the  Judges  of  the  High 
Court  sitting  together,  was  untenable. 

Applications  for  revision  against  the  orders 
made  by  the  Presidency  Small  Cause  Courts 
are  made  not  to  the  Bench  taking  the  cases 
of  the  Presidency  Group  as  such,  but  to  the 
Chief  Justice  who  has  power,  under  section 
14  of  the  Charter  Act,  to  determine  what 
Judges  in  each  case  shall  its  alone  and  what 
Judges  shall  constitute  the  various  Division 
Bonohes  and  to   say   what  Judge  or  Judges 
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shall  hoar  a  particular  case.  Whencvor  an 
application  of  that  n.ituro  is  mado,  the  Gliief 
Justice  can  appoint  aad  doos  then  and  there 
appoint  hinnolf  and  the  Judge  who  may  bo 
sitting  with  him  tj  l)o  th^  Bench  to  hear  the 
application.  CHAITANNV  MAITIj^E  u.  HA- 
LODHAR  MAITBE.  7  Q,  W-  N-.  547-30 
C-  688. 

1568-  S-115— S.  622-Small  Cause jnr U- 
diction— Revision— 12  M.  L.  J.,  2Si  =  2G  M. 
176See  Pro.  S.  C.  C.  Act  IX  of  18S7,  S.  16, 
Col.  766.  See  also  26  M.  221  tinder  S.  90, 
No.  1198  supra. 

1569.  S.  115,  O.  XLVII  R.  7,  9-S.  622,  623 
— Revieiu  of  decree  after  appeal — Order  grant- 
ing review  illegal — Remedy  either  in  appeal 
or  revision — Jurisdiction. 

Lower  Courts  have  no  right  to  interfere 
on  review  with  decrees  passed  by  them  after 
an  appeal  has  been  preferred  to  an  Appellate 
Court  from  such  decrees. 

An  order  granting  the  review  of  a  decree 
from  which  an  appeal  is  pending  (although 
such  appeal  is  preferred  after  the  review)  is 
ultra  vires  and  can  bo  set  aside  by  the  High 
Court  in  an  appeal  from  the  order  granting 
the  review  or  in  revision  under  section  622, 
Civil  Procedure  Code.  An  objection  to  the 
jurisdiction  of  the  judge  in  granting  the 
review  may  be  taken  in  an  appeal  under  sec- 
tion 629  of  the  Civil  Procedure  Code  from 
the  order  granting  the  review  although  such 
objection  is  not  montioned  in  the  section 
as  one  of  the  grounds  upon  which  an  appeal 
against  the  order  granting  the  review  may 
be  allowed.  RAMANADHAN  CHBTTI  v. 
NARAYANAN      CHETTI.       14     ^.    L.    J., 

1570.  S.  115.— S.  622— Material  irregu- 
larity. 

The  only  issue  tried  by  the  lower  Court 
was  not  an  issue  upjn  whicli  'iiU'^  dispute 
between  the  parties  could  bo  propeidy  adjudi- 
cated upon  : 

Held,  that  jurisdiction  was  exercised  with 
•material  irregularity'  awdthat  the  High 
Court  could  interfere  in  revision,  RUD- 
BAPPA  V.   NARASING  RAO.     7  B-   L-  R.  12 

atl6- 

1571-  S.  115-— 5.  G-yi  -'Jurisdiction,  illegal 
exercise  of — 32  C.  l-IJ~See  S.  20,  Nu.  532 
supra. 

,  1572;  .  S.  115-— S.  622— The  Tli^/h  Court  can 
t7t  Revision  direct  a  ixropcr  court  to  hear  an 
appeal  10 rongly  filed  in  the  HlgJi  Court  Sqq 
Act  XII  of  1887,  S.  21,001,793.  NAGKNTD- 
RA  NATH  MOZAMDAR  v.  RUSSIK  Gii  vND- 
RARAL    6C  WN343 

1573.  8.  115  O.  IX  II.  8,  9,  S.  96,  100,  2- 
S.  622,  102,  103,  oW,  58i,  2,— Suit  dismissed  in 
default — Appeal — Second  appeal. 

When  a  suit  is  dismisscjd  for  default  of 
appearance  the  order  dismissing  the  suit  is 
not  a  decree,  and  no  appeal  lies  from  it. 
23  Cal.  115  and  827,  foUotoed. 

In  the  absence  of  an  application  under 
Section  622  of  the  Civil  Proccduro  Code  the 
High  Court  refused  to  set  aside  the  order 
psissed    by  the   Lower  Appellate    Court    on 
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appeal  from  -such  an  order,  on  the  ground 
that  no  second  appeal  lay  from  the  order 
of  the  L)wer  Appellate  Court.  AMRITO 
L\L  MUKERJEE  v.  RAM  CHANDRA  ROY. 
20  G-  60. 

1574'  S.  ]  15—5.  622— Advocate  and  client 
— Recovery  of  fee  paid  by  client  for  profession- 
al  services  to  Advocate — Revision. 

An  English  or  Irish  barrister  'practising 
as  an  advocate  in  the  High  Court  of  Judica- 
ture for  the  North-Wcstern  Provinces  and 
his  client  are  legally  mutually  incapable  of 
entering  into  contracts  of  hiring  with  re- 
spect to  advocacy  in  litigation  and  this 
incapacity  is  reciprocal:  r.o  legal*  contract 
existing  between  the  parties,  neither  can 
sue  the  other  for  breach  of  its  supposed 
terms.  Whether  the  advocate  sues  the 
client  for  non-payment  of  promised  fee,  or 
the  client  sues  the  advocate  for  a  non  per- 
formance of  the  promised  advocacy,  the 
same  principle  applies  and  neither  can  suc- 
ceed.—82  L.  J.  C.  P.,  187;  14  Cox.  C.  C, 
469  ;  4  Mad.  H.  C.  R.,  244  ;  N.-W.  F.  H.  C.  R , 
1871,  ;p.  83;  3  Mad.,  138;  9  Mad.,  140 ;  16  All., 
132,  23  L.  J.  Eg.,  536,  2  Ch.  487,    referred   to. 

A  client  paid  a  fee  to  a  barrister  prac- 
tising as  an  advocate  of  the  High  Court  of 
the  N.-W.  P.  to  appear  in  a  case  on  a  certain 
date.  The  advocate  failed  to  put  in  an  ap- 
pearance. The  client  sued  the  advocate  for 
refund  of  the  fee  paid  by  him.  The  suit  was 
dismissed  on  appeal.  Upon  revision  it  was 
contended  that  application  for  revision  did 
not  lie. 

Held,  per  Stanley,  C.  J.,  rind  Blair,  J., 
that  the  'High  Court  had  power  under^the 
provisions  of  section  622  of  the  Civil  Pioce- 
dure  Code  to  interfere  with  the  decree  of  tha 
District  Judge.  11  Cat.,  6;  15  C /Z.,  47 ;  11 
Mad.,  220  ;  18  Bom.,  369,  referred  to. 

Held,  pei  Banerji  J.,  that  the  application 
for  revision  was  not  maintainable  under  sec- 
tion 62.;  of  the  Civil  Procedure  Code.  11 
Cal,  6;  lQ>Cal.,  749;  1  All.,  dm;  8  .4Z/.,  Ill  ; 
3  Cal.  W.  N.,  581  ;  17  AIL,  422 ;  20  AIL,  78, 
r"f erred  to.  C.  ROSS  ALSTON  v.  .PITAM- 
B\RDAS.    A.  WN,  1903,  p.  104  =  25 1A. 

I575-  S.  115— S.  622 — Revision — Material 
trrr,ji(larity--2i:  M.  66'J— Sec  Rcdigious  En- 
dowment Act  XX  of  1863.  S   18,  col.  73. 

1576.  S.  115.  0.  XXni  R.  2  O.  XLIR.  30^ 
S.  622,  371:,  .^71 — Appeal — Death  of  Appellant — 
Rrprcsen! alive  not  brought  upon  record-  Decree 
— Jlevi:.ion. 

Wliore  an  appellant'  dies  before  the  hear- 
ing of  iht)  appeal  and  his  representative  is 
not  placed  ou  the  record,  the  decree  passed 
by  the  appiiUate  Court  is  a  nullity  ;  and  if 
his  leg  il  representative,  applies  within  the 
prescribed  pviriod  to  iiavo  his  name  entered 
on  the  record  the  Court  is  bound,  under  S. 
o-o'j  of  the  Civil  Procedure  Code,  to  enter 
bis.uame,  and  the^High  Court  can  interfere 
in  revision  to  remedy  this  defect.  JANAR- 
DIIAN    KRISHNA    v.    RAMCHANDRA    YI- 

THAL.    4B.I-.K.  23=263  317. 
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1577-  S-  115— -S-  G23—AnnppUcaiioii''.for 
revision  and  an  appeal  both  pending — Bengal 
Tenancy  Act  (VIIL  of  18S5),  Ch.  X,  Section 
102,  103,  105— Landlord  and  Tenant— '' Re- 
cord of  riglits" — Jurisdiction  of  Revenue 
Officers. 

An  application  uiidor  section  103  of  tho 
Bengal  Tenancy  Act  was  made  for  pi-cpara- 
tion  of  a  "Record  of  rights"  of  au  estate.  Tho 
application  was  allowed.  Subsequently  the 
rent  was  ouhanced  on  application  under 
section  105.  On  appeal  tho  District  Judge 
dismissed  the  application  on  the  ground 
that  "all  the  proceedings  taken  by  the  Re- 
venue Officer  after  making  the  record  of 
particulars  under  section  103,  including 
those  under  section  105,  were  void  for 
want  of  jurisdiction."  On  appeal  to  the  High 
Court. 

Held,  that  tho  Revenue  Officer  had  ju- 
risdiction, and  further  proceedings  could  be 
taken  in  accordance  with  section  103  A  and 
the   following   sections   of   the   Act. 

Per  Ghose  J. — The  particulars  specified 
in  section  102  of  tho  Bengal  Tenancy  Act 
when  recorded  and  compiled  under  section 
103  of  the  Act  amount  to  a  "Record  of 
rights "  within  the  maaning  of  Chapter  X 
of   the  Act. 

Per  Pargiter,  J, — Whether  a  record  of 
particulars  made  in  a  proceeding  under  sec- 
tion 103  of  the  Bengal  Tenancy  Act  con- 
stitutes a  "Record  of  rights"  or  not  must 
depend  upon  whether  the  particulars  re- 
corded include  "rights"  or  not.  Where  an 
application  for  revision  and  an  appeal  are 
pending  before  the  H.  0.  and  the  question 
of  jurisdiction  is  involved  in  the  case,  the 
court  can  deal  with  it  if  not  as  an  appeal 
yet  in  the  exercise  of  its  revisional  powers, 
SUDHINDOONARXIN  AGHARJEE  GHOW- 
DHllY  V.  GOBINDA  iTATH  SARKaR.— 9 
C-  W  N-  50i. 

1578'  S-  115— S.  623— Bengal  Tenancij  Act 
(VIIL  of  1885),  Section  119,  153,  prooiso— 
Landlord  and  Teyiant — Suit  loith  reference 
to  m  >ney  deposited  in  Court — Rslationfihip  of 
landlord  and  tenant — Jurisdiction  of  District 
Judge — Revision. 

A  suit  contemplated  by  section  149  of 
the  Bengal  Tenancy  Act  is  a  suit  with  re- 
ference to  money  deposited  in  Court  and 
for  au  injunction  restraining  the  paying 
out  of  the  money.  The  section  does  not 
contemplate  a  suit  for  establishment  of  the 
relationship  of  landlord  and  tenant  between 
the    parties. 

Where  a  District  Judge  acted  in  contra- 
vention of  the  powers  vested  in  him  by  the 
proviso  to  section  153  of  the  Act  and  acted 
illegally  in  interfering  with  the  judgment 
of   a  Munsif    on  a   question    of  law. 

Held,  that  as  he  acted  without  jurisdic- 
tion the  High  Court  could  revise  the  order 
passed  by  him.  HOR\NANDA  BANERJES 
V.  ANANTA    DASI.     9  C-  W- N-    493- 

1579  S.  115—5.  6i2—Oadh  Rint  Act  {XXII 
of  1886),  S.  108,  cl.  9  (c) — Compensation  for 
illegal  eJeGimsnt,  suit   by  tmant  against   his 
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landlord   and   his   agent  for   Revision — JnriS' 
diction. 

The  lessee  of  a  share  in  a  village  Bued 
the  landlord  and  his  agent  for  the  recovery 
of  a  certain  amount  collected  by  the  land- 
lord's agent  froiii  the  tenauts  of  the  village. 
The  Munsif  holding  that  it  was  a  suit  un- 
der cl.  U  (o)  of  section  lOS  of  the  Oudh 
Rent  x\ct  and  as  such  exclusively  triable  by 
a  Court  of  Revenue  returned  the  plaint 
for  presentation  to  the  proper  Court.  On 
appeal,  the  Subordinate  Judge  held  that  the 
IMuusif  was  competent  to  try  the  auit  and 
ordered    him   to  do  so. 

Held,  that  section  108  cl.  (9)  excludea 
from  the  jurisdiction  of  the  Civil  Courts  a 
suit  brougut  by  a  tenant  against  his  land- 
lord either  alone  or  jointly  with  his  agent 
acting  on  his  behalf.  The  order  of  the  Sub- 
ordinate Judge  was  illegal  and  fell  within 
the  perview  of  section  622  of  the  Code  of 
Civil  Procedure.  BHAYA  SHAMSHER  BA- 
HADUR  V.    KQRBAN    ALL     8  0-  C-.257. 

1580.  S.  115—5.  622— Jurisdiction— Chief 
Court's  power  to  consider  findings  of  fact — 
79  P.  R.  1902— See  S.  20  No.  528  supra  Col, 
1058. 

1581.  S,  115—5.  622— Punjab  Courts  Act. 
188 J!,  as  amsnded  by  Act  XK  V  of  1899,  Sec- 
tion 70 — Revision  of  interlocutory  order. 

The  Chief  Court,  on  revision,  would 
not  interfere  with  an  interlocutory  order 
where  the  Court  passing  it  had  iurisdictiaa 
to    do   so.     POKHAR   D AS   v.   KaKA    RAM. 

8  p.  L.  U.  190.2  =  31  p.  R^  1902- 

See  also  36,  P.  B.  1902  No.  1552  supra. 
1582-  S.  115— 5ec  622 — Suit  for  dainag.es 
for  breach  of  betrothal  of  contract  appeal — 
Defect  of  jurisdiction — 125  P.  R.  1907 — Sej 
Pro.  S.  C.  C.  Act  IX  of  1387.  Sh.  II  Art 
35   Col.   783. 

1583'  S.  115 — 5.  622 — Revision — Civil  cases 
— appeal  triable  by  higher  Court  decided  b^j 
lower  Court — Punjab   Courts  Act  5.    70. 

An  appeal  triable  by  a  higher  Court  was 
heard   and   decided   by  a   lower   Court. 

Held,  that  the  Chief  Court  would,  ia 
revision  set  aside  the  decree  passed  on  ap- 
peal, on  the  ground  of  want  of  jurisdiction 
in  the  appellate  Court;  and  the  fact 
that  the  party,  who  applies  for  revi- 
sion, had  himself  filed  the  appeal  in  the 
lower  Court  does  not  cure  the  defect  of 
jurisdiction.  COLONEL  G.  F.  WILSON  u. 
GHARAOA    M\L.     13    P.  Ij.  R    1907. 

I5S4-  S.  115, — 5.  622— R ■vision— Illegally 
or  with  mite'inl  irregularity — Rales  of  Court 
dated   4th    April  1891- -Rule   431. 

The  High  Court  is  not  competent  to  in- 
terfere by  way  of  revision  in  a  case  on  tha 
ground  that  the  lower  Court's  decision  on 
a  point  is  contrary  to  lavv  where  ttie  lowe.r 
Court  bad  jurisdiction  to  piss  its  decision 
on    that    point. 

Rule  461  of  the  Rules  of  the  4th  April 
1894  does  not  apply  to  a  case  whare  a  suit 
is  withdrawn  under  section  373  of  the  Civ. 
Procedure    Code.     LACHMAN    DABE  v.  BA- 

SAi^TI  BIBI._  A.  W.  N.  1903  p.  It. 
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1585.  S.  115,  O.  XXI.  R.  58,  63-S.  622, 
278,  283 — At  I  achmcjit—  Objection  by  judgment- 
debtor  in  different  capacity — Appeal — Revision. 
Second   aj^peal   treated  as   revision. 

An  order  upon  an  application  made 
by  the  judgment-debtor  ol  jjctiug  to  attach- 
ment not  in  the  capacity  of  the  judgment- 
debtor  but  as  the  trustee  of  a  Sadavart 
is  final  as  it  falls  under  section  278  of  the 
Civil    Procedure  Code. 

Where  the  objection  made  by  the  judg- 
ment-debtor in  the  capacity  of  a  trustee 
was  allowed  but  the  order  was  reversed 
on  appeal,  and  a  second  appeal  was  pre- 
ferred to  the  High  Court  the  High  Court 
treated  the  second  appeal  as  an  applica- 
tion for  revision  and  upheld  the  order  pass- 
ed by  the  lower  Appellate  Court  as  just 
and  proper,  though  the  appeal  by  the  low- 
er Court  was  heard  without  jurisdiction. 
DAYAKAM  JAGJIVAN  v.  GOVARDHAN- 
DAS  DAYARAM.  6  B-  L-  R-,  462  28  B- 
458- 

1586-  S-  115.— S.  622— Execution  of  dec- 
ree— Assets  realized  in  execution  of  decree — 
6  B.  L.  R.  11— 2S  B.  264:— Sec  S.  73^ su- 
pra, 

1587.  S.  115,-5.  622-6  C.  W.  N.  614 
—29  a   252.     See   S.   100   No  1291    supra. 

1587  a.  S-  115-— -S.  622-3  L.  B.  B.  1906 
P.   275.     See   S.    73   supra. 

1588  S.  115-— S.  622,  106,  108—Ex-parte 
Decree — Pleader  instructed  to  apply  for  ad- 
journment only — Refusal  of  the  prayer — With- 
drawal  of  the   pleader. 

The  pleader  for  defendant  was  instruct- 
ed to  appear  and  ask  for  an  adjournment. 
The  Court  having  refused,  he  retired  from 
the  case,  whereupon  the  Court  proceeded 
with    the    case    and    passed  a  decree. 

Held  that  the  decree  should  be  consi- 
dered an  ex-parte  one.  Watson  and  Co.  v. 
Ambica  Dasi  (I.  L  R.  27  Cal.  529)  dissent- 
ed from  and  the  principle  in  Jonardan  Do- 
bey  V.  Rarndhone  Singh  (I.  L.  R.  23  Cal. 
738)  followed. 

Held  also  that  S.  108  of  the  Civil  Pro- 
cedure Code  applies  equally  to  the  case  of 
one  of  several  defendants,  who  has  not  ap- 
peared as  well  as  to  the  case  of  a  sole 
non-appearing  denfendant.  There  is  no- 
thing in  s.  106  which  conflicts  with  s.  108, 
nor  is  there  anything  in  s.  106  which 
limits  the  operation  of  s.  108  in  this 
way. 

Held  further  that  the  exercise  of  ju- 
risdiction under  s.  622  is  discretionary  and 
the  Court  does  not  usually  interfere  under 
the  section  if  the  result  of  any  i'regular- 
ity  in  the  lower  Court  has  been  to  pro- 
mote the  ends  of  justice  in  the  case. — G.  P. 
COOKE  V.  THE  EQUITABLE  COAL  CO. 
LD.,  8  OWN.  621. 

1589-  S.  115.— S.  622— Criminal  Proce- 
dure Code  (Act  V  of  1898),  Section  195— 
Sanction  to  prosecute — Sanction  granted  by 
Civil   Court — Revision — 

An  application  for  revision  is  not  com- 
petent against  an   order    passed  by  a   Civil 
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Court  confirming  on  appeal  sanction  grant- 
ed by  a  Subordinate  Civil  Court.  W.  N 
All.,  1903  p.  172  followed.  RANJIT"  SINGH 
V.  SHIBBA  MAL.  A.  W-  N-  1905  P-  85- 
1590  S-  ll5— Second  Schedule— S.  022,  521 
— Misconduct — Revision — Illegality — Error  of 
law. 

When  a  Small  Cause  Court,  in  the  exer- 
cise of  its  jurisdiction  in  hearing  an  ap- 
plication under  section  521  of  the  Civil  Pro- 
cedure Code,  takes  a  mistaken  view  as  to 
what  does  or  does  not  constitute  miscon 
duct,  the  High  Court  is  not  competent  to 
interfere,  on  revision  under  section  622  of 
the  Civil  Procedure  Code.  If  the  Small 
Cause  Court  takes  erroneous  view,  it  only 
means  that  it  forms  a  wroiig  conclusion 
upon  the  evidence  or  at  the  highest  falls 
into  an  error  of  law  in  the  exercise  of  ita 
jurisdiction  which  it  possesses — 11  Cal.,  6, 
referred  to. 

Corruption  necessarily  implies  miscon- 
duct, but  misconduct  does  not  of  necessi- 
ty, imply  corruption.  KALI  CHARN  SIR- 
DAR V.  SARAT  CHUNDER  CHOWDHARY 
-7  C  W  N-  545=80  C   897. 

1591.  8.    115.     O.  IX.  R.   13-S.    622,  108. 
Held     that   a   Court     re  opening   a    suit 

without  making  any  enquiry  or  giving  the 
opposite  party  the  opportunity  of  opposing 
the  application,  acts  illegally  or  with  mate- 
rial irregularity  with  the  meaning  of  sec- 
tion 622--7  A.  345,  2  C.  123,  y  C.  869  U.  B. 
R.  1904-05  P.  26  (C.  P.),  6  W.  R.  51,  15 
W.  R.  210,  25  W.  R.  32  P.  R.  Civ:  20  re- 
f erred  to.  NGA  THA  DIN  MI  TIN  v.  NGA 
PO  CHAN.  U-  B.  R.  1S06  p.  42  (Civil 
Procedure), 

1592.  S.  115,  S.  48  O.  XXI.  R.  10,  22— 
S.    622,  230. 

Section  230,  Civil  Procedure  Code,  Ar- 
ticle 179,  Schedule  II,  Limitation  Act — Ov 
dering  execution  of  decree  more  than  three 
years  from  date  of  last  application  for  exe- 
cution — An  illegality  wlUoin  the  meaning  of 
section  622-11.  C.  6,  L.  B.  R.  190 i  P.  333, 
U.  B.  R.  1897-^01  P.  311  and  477  referred 
to.  NGA  SHWE  THIN  v.  NGA  NYUN, 
TJ.  B.   R.  1905'   P.    26.     {Civil    Procedure) 

1593.  8.  115— S.  622— Right  of  a  pur- 
chaser in  shamlati  Deh.  Wasti  lands  "in  Jiang 
District— Burden  of  proof.  DUNi  CHAND  v. 
MUHAMMAD  BAKHSH.  86  P  W  R  1907 
=  8  P.  L.  K.  1907- 

1594  8.  115 — S.  622 — Pre-emption  of  hoiisea 
in  village  •in  Muhalla  Barwala  Jagadliari 
town.     MANOHARLAL     v.    PARSRAM.     38 

p.  W  R.  1907  =  67  p.  R.  1907. 

1595-  8.  115— S.  6.i2— Irregularity— Pun- 
jab Courts  Act,  1884,  s.  70  (l)a— Limitation 
Act   (XV  of   1877,)   sch.  11,    Art    164. 

Where  the  Court  erroneously  decided 
that  a  certain  matter  was  barred  by  limi- 
tation without  fully  takinf^  into  account 
all    the    questions    that    have    bearing  on    it. 

Hdd  that  it  was  a  material  irregularity 
governed  by  s.  70  (1)  a  of  the  Putj  Lb  Courts 
Act.   Art.    164  of   Sch.  II.   of  the    Limitation 
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Act  governs  a  caso  whoro  process  for  on- 
forcing  jadgmcnb  under  s.  2G8  of  the  Giv. 
Procedure  Code  is  materially  defective. — 
SADMA    RAM   v.   KAUAM  OFIAND.     Hg  P. 

it.  1906  C.-79  p.  L   R.  1907- 

1596.  S.  115— S.  G'l'l— Punjab  Coufts  Act 
(XV ILL  of  ISSi)  section  70  (1)  (a) — licviaion 
— Civil  cases-Material  irregularity— Limitation 
— Application  of    wrong  statute. 

Held,  that  the  application  of  a  statute 
of  limitation  to  a  caso  to  which  it  has  no 
application  is  a  material  irregularity  with- 
in the  meaning  of  Section  70  (1)  (a)  of. the 
Punjab  Courts  Act.  PaKMASHAUI  DAS  v. 
KAKA.    121  P.    R.    1906 --67    P.   L.    R. 

1907. 

1597-  S-  115— S.  622— Punjab  Courts  Act 
{X  VIII  of  1S84)  s.  70  {b)— Revision— Civil  cases 
— Question  of  Law. 

A  question  of  fraud  is  not  a  question  of 
law,  and  no  revision  lies  to  the  Chief  Court 
when  the  decision  of  the  lower  Appellate 
Court  was  based  on  a  question  whether  a 
particular  mortgage  was  entered  mto  by 
the  plaintiff  to  defraud  the  defendant.  25 
Bom.,  332  (P.  C),  referred  to.  GURDITTA 
MAL    V.    THAKAR    DAS.     107    P-    L    R., 

1903. 

1598.  S.  115— S.  G22~-Punjab  Courts  Act 
{XVIII  of  188ii),  Section  70  [1)  (a)  as  amended 
— Revision — Civil  cases — Material  irregularity 
— Document.  Construction  of,  without  taking 
into  consideration  important  relevant  evi- 
dence. 

The  Chief  Court  is  competent  to  enter- 
tain a  revision  on  the  ground  that  the  lower 
Court  has  arrived  at  a  wrong  conclusion  in 
construing  a  document  material  to  the  deci- 
sion of  the  case  by  not  taking  into  considera- 
tion important  relevant  evidence  on  record 
relating  to  the  contents  of  the  document. 
CHUNI  LAL  v.  MEHR  GHAND.  97  p.  £. 
R.,  1900=29  P.  R    1908. 

1599.  S.  115—-^'.  6^:i— Civil  Procedure 
Code  1882,  Section.  622 — Revision — Practice — 
Civil   cases. 

The  Chief  Court  will  not,  in  the  exer- 
cise of  its  revisional  powers,  minutely  ex- 
amine every  phase  of  the  litigation  and 
scrutinize  elaborately  the  authorities  on 
which  a  party's  agents  professed  to  act,  in 
order  to  determine  whether  there  was  any 
flaw  in  their  acts  which  might  be  held  to 
invalidate  them.  NABI  BAKH3H  v.  THE 
MUNICIPAL  COMMITTEE  OF  HISSAR. 
p.  L.  R.  183  of  1901. 

1600.  s.  113,  0.  XXL  R.  83,  89,  90  and 
92— S.  622,  305,  310  A,  311,  312.  Order 
giving  time  to  the  judgment- d.ebtor  to  raise 
money  by  private  alienation  after  execution 
sale  invalid — Revision  S.  70,  cl.  (a)  of  Punjab 
Courts  Act, 

After  the  auction-sale  of  an  immove- 
able property  in  execution  of  a  money- 
decree,  the  judgment-debtor  applied  for  and 
got  time,  under  S.  305  of  the  Code,  to  en- 
able him  to  raise  the  amount  of  the  decree 
by  mortgage   of  the  property. 
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Held  that  the  executing  Court  had  no 
power  to  grant  the  application  under  that 
section,  and  was  bound,  under  S.  312,  to 
pass  an  order  confirming  the  sale,  if  the 
sale  was  not  set  aside  before  the  expiry  of 
the  period  of  limitation  prescribed  for  ap- 
plications under  S.  310  A  and  311  of  the 
Code.     (24  C  GB2,  31  C  1011    referred  to). 

Held,  that  such  irregularity  disregard- 
ing the^^  iinperative  provisions  of  law  war- 
ranted the  intorfcreuco  of  the  Chief  Court 
on  revision,  under  S.  70,  cl.  (a)  of  the  Pun- 
jab Courts  Act.  GIRDHARI  LAL  v.  BHA- 
GO.    92  p.  R.  1907. 

See  also  145  P.  L.  R.  1906  Col.  800  and 
79,  P.  R.   1902   Col.  1058. 

1601  S-  ll6—Second  Schedule— 622,  521^ 
Aivard.  Setting  aside  of — Arbitrators — Miscori' 
duct  of — Revision. 

An  order  under  Section  521,  Civil  Pro* 
cedure  Code,  setting  aside  an  aivard,  mada 
under  Chapter  37  of  the  Code,  on  a  refer- 
ence to  arbitration  in  the  course  of  a  suit 
on  the  ground  of  the  arbitrator's  miscon- 
ducjjp  is  not  subi3ct  to  revision  under  Sec- 
tion 622.  5  All  293  followed.  DAMODAR 
TRIMBAK   V.    RAGHUNATH    HARI.     4  fi. 

L.  R.  267=26  B.  115. 

Sde  also  1.   O.  C.   166  No.   1538  supra. 
1802-     S.     115.— Second  Schedule— S.    622, 
522 —  Arbitration — •  Appeal —  Decree  in  accord- 
ance    with     aivard — Power    of    arbitrators — 
Error  in   Law    in   award — Revision. 

References  to  arbitration  are  dealt  with 
by  Chapter  XXXVII  of  the  Civil  Procedure 
Code  under  three  heads  :  —(a)  Where  the  par- 
ties to  a  litigation  desire  to  refer  to  arbit- 
ration any  matter  in  difference  between 
tbem  in  the  suit;  in  that  case  all  pro- 
ceedings are  under  the  supervision  of  the 
Court,  ip)  Where  parties  without  having 
recourpe  to  litigation  agree  to  refer  their 
differences  to  arbitration,  and  it  is  desired 
that  the  agreement  of  reference  should  have 
the  sanction  of  the  Court:  in  that  case  all 
further  proceedings  are  under  the  super- 
vision of  the  Court,  (c)  Where  the  agree- 
ineut  of  reference  is  made  and  the  arbi- 
tration itself  takes  place  without  the  inter- 
vention of  the  Court,  and  the  assistance  of 
the  Court  is  only  sought  in  order  to  give 
effect    to    the   award. 

Under  (a)  the  agreement  to  refer  and 
the  application  to  the  Court  founded  upon  it 
must  have  the  concurrence  of  all  parties  con- 
cerned, and  the  actual  reference  is  the  order 
of  the  Court;  so  that  no  question  can  arise 
as  to  the  regularity  of  the  proceedings  up  to 
that  point.  Uudor  (b)  and  (c)  proceedings 
described  as  a  suit  and  registered  as  such 
must  bo  taken  in  order  to  bring  the  matter — 
the  agreement  to  refer  or  the  av^^ard,  as  the 
case  may  be — under  the  cognizance  of  the 
Court ;  that  is  or  may  be  a  litigious  procead- 
ing — cause  may  be  shown  against  the  appli- 
cation,— and  it  would  seem  that  the  order 
made  thereon  is  a  decree  within  the  meaning 
of  that  expression  as  defined  in  the  Civil 
Procedure   Code.    The   suit   was  brought  in 
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the  Court  of  a  SubordinatcJudgo,  and,  as  to 
part  of  the  relief  asked  for,  was  excluded 
from  the  cognizance  of  the  Civil  Courfs  by  s. 
77  of  the  Punjab  Tenancy  Act  (XVI  of  1887); 
and  the  question  as  to  the  jurisdiction  ol  the 
Court  was  one  of  the  issues  in  the  case.  The 
whole  case  was  referred  to  arbitrators  for 
decision.  They  submitted  their  award  in 
which,  amongst  the  other  matters  in  dis- 
pute, they  decided  that  the  suit  was  cogniz- 
able by  the  Civil  Court.  Objections  to  the 
award  were  overruled,  and  an  application  to 
sot  it  aside  was  refused  by  the  Subordinate 
Judge,  who  under  s.  522  of  the  Civil  Proce- 
dure Code  duly  pronounced  a  decree  in 
accordance  with,  and  not  in  excess  of,  the 
award.  The  Chief  Court  admitted  an  appli- 
cation for  revision  of  the  decree  under  s. 
622  of  the  Civil  Procedure  Code. 

Held,  (affirming  the  judgment  of  a  Fall 
Bench  of  the  Chief  Court  of  the  Punjab)  that 
no  appeal  lay  from  this  decree. 

Held,  also  tliat  the  application  for  re- 
vision was  incompetent.  It  was  avowedly 
an  appUcation  to  set  aside  tne  award,  and  as 
Buch  was  barred  by  Art.  158,  Sch  II  of  the 
Limitation  Act.  But  even  if  it  had  been  in 
time  it  could  not  have  been  brought  under 
s.  622.  The  arbitrators  had  power  to  decide 
the  question  of  jurisdiction  and  they  did  so: 
they  may  have  erred  in  law,  but  art>itrators 
may  be  judges  of  law  as  well  as  Judges  of 
fact,  and  an  error  in  law  does  not  vitiate  an 
award.  The  award  having  been  made,  and 
not  having  been  corrected  or  modified,  and 
the  application  to  set  it  aside  having  been 
refused,  the  Subordinate  Judge  had  no  option 
but  to  pronounce  a  decree  in  accordance 
with  it.  He  had  not  exercised  a  jurisdiction 
not  vested  in  him  by  law,  nor  had  he  failed 
to  exercise  the  jurisdiction  so  vested,  nor  had 
he  acted  in  the  exercise  of  his  jurisdiction 
illegally  or  with  material  irregularity.  GHU- 
LAM  KHAN  v.  MUHAMMAD    HASSAN.     4 

B.LR  161  =  6  0  WN.  228-29  L  A- 61 
=12  M.  L.  J.  77  (P-  C)  =  29  C- 167. 

!603-  S.  115— S.  622.  See  Bengal  Tenan- 
cy Act  (  Vniof  1885),  Sections  lOi  {2)  and  107 
— Ros-judicata — Decision  of  Settlement  Officer, 
DURGA  CHURN  LAW  v.  (HATEEN)"  B\- 
SIR  MANDAL.  6  W-  N.  C-  238-29  C- 
252 

1604  S.  115— S.  622— Trust  'pro-perfij— 
Creditor  s  right  against — Attachment  in  a  per- 
sonal decree. 

A  judgment-creditor  cannot  obtain  at- 
tachment of  property  whicli  is  held  by  the 
iudgment-debior  as  a  trustee  when  the  decree 
is  against  the  judgment-debtor  personally. 
Such  attachment  is  a  material  irregularity 
within  the  moaning  of  Section  622,  Civil 
Procedure  Code. 

Held,  that  before  the  plaintiffs  could  ob- 
tain a  decree  which  tney  could  execute 
against  the  trust  property,  they  would  hwe 
to  shew,  first,  that  the  trust  property  und  :r 
the  terms  of  the  settlement  was  dovoLed  to 
the  purpose  of  the   business  and  thus  made  I 
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liable  to  the  debts  and  liabilities  which  would 
ordinar'ly  be  incurred  in  the  regular  course 
of  business,  and  in  the  next  place  they  would 
have  to  show  that  the  circumstances  wcro 
such  that  the  defendant  as  trustee  would  ba 
entitled  to  bo  indemnified  by  the  trust  pro- 
perty to  the  extent  of  the  claim,  and  further 
that  the  plain tiHs,  as  creditors  were  entitled 
to  stand  in  the  shoes  of  the  trustee  in  respect 
of  the  indemnity  and  to  be  recouped  out  of 
the  trust  estate. 

The  mere  fact  that  a  trustee  in  carrying 
on  the  business  of  a  trust  has  rendered  him- 
self personally  responsible  for  the  business 
debts  does  not  of  itself  give  creditors  a  right 
to  proceed  against  the  trust  property. 

Liberty  was  reserved  in  this  case  to  tho 
plaintiffs  to  take  such  steps  as  they  may  ba 
advised  to  proceed  agai-nst  the  trust  property 
by  proceeding  properly  constituted  for  tha 
purpose.  L.  B.,  26  Ch.  D.,  2i5,  217 ;  15  Ch. 
D.,  548 ;  1  Ch.  199  referred  to.  IN  THE 
MATTER  OF  M.  A.  SHARD.     28  G  674. 

See  6  C.  W.  N.  614— Under  S.  lUO  No.  1291 
sujyra. 

1605-  S.  115.— S.  622— Chief  Court's  po- 
wer to  revise  findings  on  facts  relating  to 
jurisdiction.     S.   4  {1)  Punjab  Tenancy  Act. 

The  Land,  outside  the  abadi  attached 
to  a  well,  having  khurlis  and  entered  as 
ghair-munikin,  and  having  hhusa  stacked 
on  it,  is  agricultural  '  land  under  S.  4  (1) 
of  the  P,  T.  Act.  A  suit  for  its  possession 
is  a  land  suit,  and  tho  District  Court  can 
not  hear    an    appeal   in    the    case. 

To  decide  whether  the  District  Court 
had  jurisdiction,  the  Ch'ei'  Court  has  pow- 
er to  go  into  all  the  m.i.Lers  pertaining  to 
the  conditions  of  cogui;  loca  by  the  lower 
Court  of  the  appeal  decided  by  it  (54  P. 
R.  1896  ref )  GANDU  SiNGH  v.  NATHA 
SINGH,  12  p.  R.  1907-6  p.  L.  R.  1908. 

1606.  S.  115— S.  622— Dt'o-^e  in  favour 
of  pre-eynptor — Withdrawal  of  iiur chase- mo- 
ney by  vendee — I's  effect — Vendee's  right  of 
appeal— Punjab  Court  Act,  1884,  S.  70  (2)  (6) 
IV. 

No  provision  of  the  Civ.  Pro.  Coda 
justifies  the  dismissal  of  an  appeal  in  c^ 
pre-emption  suit,  merely  because  tho  ap- 
pellant has  withdrawn  the  purchase-money 
paid  into  Court  for  his  benefit.  If  he  hav- 
ing been  compelled  by  process  of  Court  to 
part  with  possession,  in  execution  of  dec- 
ree received  its  equivalent  as  a  part  of  tha 
execution-proceedings,  it  cannot  even  be  in- 
ferred that,  by  withdrawing  the  purchase- 
money,  he  acquiesced  in  the  decree  passed 
by  the  lower  Court  and  thereby  accepted 
its   validity,    or     abandoned    the    appeal. 

Where  an  application  for  revision  is 
admitted  under  S.  70  (b)  (IV)  of  the  Pun- 
jab Courts  Act,  1884,  as  an  appeal  the  ap- 
pellant can  not  question  the  validity  or 
soundness  of  the  findings  of  facts  given  by 
the  lower  appellate  Court  in  its  judg- 
ment. 

Whether   a   deed     of    transfer    purport- 
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ing  to  bo  a  mortgago-deod  is  in  roality 
such  a  doocl  or  a  salo,  is  not  a  question 
of    law    hut   a   question    of   fact    only. 

lleldy  that  tho  riglit  of  pro-oinption  bas- 
ed on  vicinago  exists  in  Kucha  OulTiari 
Sbah  which  is  a  portion  of  Waclihowali 
Mulialla  in  Lahore.  SUNDAU  DAS  v.  DHAN 
PAT  IIAI,  16  p.  R.  1907. 

1607-  S-    115.— ^'.  6'22-.S>«    Revision. 

1608-  S-  115— S.  6"'2.y  a7ul  6i3— Revision 
— Criinioial  froccdiir^  Code  (Act  V  of  /6'9S'), 
S.  435,  476— Penal  Code  (Act  XLV  of  1860), 
S.  19'iS,  199,  411—Prcliminartj  enqiiiri' — Order 
committing  accused  for  false   evidence. 

A  Civil  Court,  after  delivering  jidg- 
ment,  recorded  an  order  purporting  lo  bo 
made  under  section  643,  Civil  Proco'^luro 
Code  and  sent  the  case  with  the  document 
to  the  District  ]\[agistrate  for  enquiry  un- 
der Sections  193,  199  and  471  of  tho  Indian 
Penal  Code.  Tho  applicant  applies  to  the 
Judicial  Commissioner's  Court  for  the  re- 
vision of  this  order  under  section  43f.,  Act 
V  of  1898.  There  was  nothing  on  the  re- 
cord to  show  that  any  enquiry  was  made 
by  the  Court  below  to  satisfy  itself  that 
there  were  sufficient  grounds  for  sending 
the  case  under  section  643,  Civil  Proce- 
dure Code,  to  Magistrate  for  investiga- 
tion. 

Held,  that,  although  the  application 
was  headed  as  one  under  section  435,  cri- 
minal Procedure  Code,  it  might  be  regard- 
ed as  one  made  under  section  622,  Civil 
Procedure  Code,  and  disposed  of  accord- 
ingly. 

Held,  further,  that  the  order  said  to 
have  been  passed  under  section  643,  Civil 
Procedure  Code,  was  illegal  and  should  be 
Bet  aside  as  it  did  not  state  the  reasons 
which  led  the  Court  to  consider  that  there 
were  sufficient  grounds  for  sending  the 
charge  to  the  Magistrate  for  investiga- 
tion. 

If  the  order  be  treated  as  one  passed 
under  section  476,  Civil  Procedure  Code, 
it  was  equally  open  to  objection  on  the 
ground  that  there  was  no  preliminary  in- 
quiry by  the  Lower  Court.— RAM  ADHIN 
^.   DURG\   4  0.    G-,  96. 

1609.  S.  115.— <S.  622-~Unnecessar7j find- 
ing—Fro  forma  defendants— Court's  'poioer 
to  examine  former  decision — Burden  of  proof 
{57  P.  R.  1907)-Qee  Col:  961— RAJAB-UN- 
NISSA  V.  HABIB  BAKIISH,  57  P.  R 
1907. 

1610  S.  IIS—'S.  6^1— Appeal  against  final 
decree  not  barred— Revision-Second  application 
for— Fresh  secnrity^49  P.  R.  1903— See  S.  11 
No.  492  Col.  1017. 

1611.  S.  115—5.  622— Bengal  Tenayicy  Act 
(VIII  of  1885).  Sections  149.  153,  proviso— 
Landlord  and  Tenant — S^tit  loith  reference  to 
money  deposited  in  Court— Relationship  of 
landlord  and  tenant — Jurisdiction  of  District 
Judge — Revision. 

A  suit  contemplated  by  section  149  of 
the  Bengal  Tenancy  Act  is  a  suit  with  re- 
ference to  money   deposited  in  Court  and  for 
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an  injunction,  restraining  the  paying  out  of 
tho  money.  Tho  section  does  not  contem- 
plate a  suit  for  establishment  of^tho  relation- 
ship of  landlord  and  tenant  between  tha 
partic.si. 

Where  a  District  Judge  acted  in  con- 
travention oftho  pov/ers  vested  in  him  by  the 
prioviso  to  section  153  of  tho  Act  and  acted 
illegally  in  interfering  with  the  judgment  of 
a  Munsif  on  a  question  of  law  — 

Jill,  that  as  he  acted  without  jurisdiction' 
the  High  Court  could  revise  tho  order  passed 
by  him.  HORANANDA  BANERJEE  v, 
ANA  NT  A  DA  SI.     9  C-  W-  N-  492. 

1612.     S.  115.     O.  IX  R.  8,  O.   XVII  R.  2, 

S.  9o,  100 -S.  022,  102,  157,  540,  588— Suit  dis- 
missed for  default  on  adjourned  hearing — Ap- 
pUcdtion  for  rest  oration  rejected — Appeal — 
Rev ision-^Mate rial  irregida rity. 

On  the  date  fixed  for  the  adjourned  hear- 
ing of  a  case,  the  plaintiff  and  his  pleaders 
failed  to  appear  when  the  case  was  called 
and  tho  District  Judge  dismissed  the  suit  in 
default  under  section  102  of  the  Civil  Pro- 
cedure Code.  A  few  minutes  afterwards  the 
pleaders  appeared  in  Court,  and  filed  an  ap- 
plication under  section  103.  The  District 
Judge  rejected  the  application  on  the  ground 
that  sufficient  cause  was  not  shown  for  the 
absence  *of  the  pleaders.  He  remarked  that 
the  case  was  a  hard  one,  but  he  had  alterna- 
tive in  the  matter.  Appeals  were  filed  against 
the  orders  dismissing  the  suit  under  section 
102,  and  the  application  under  section  103, 
respectively.  Revision  wa?  also  filed  against 
the  dccvee  and  judgment  dismissing  the  suit. 

Held  that  the  order  dismissing  the  suit  in 
default  was  not  appealable— 22  Mad.,  221, 
foUoioed. 

That  the  appeal  against  the  order  re- 
jecting the  application  under  section  103 
must  be  dismissed  on  the  ground  that  suffi- 
cient cause  for  the  absence  of  the  pleaders 
was  not  shown. 

That  petition  for  revision  against  the 
decree  and  judgment  passed  in  the  suit  was 
open  to  revision  on  the  ground  of  material 
irregularity.  As  the  case  was  a  part  heard 
one,  and  the  date  on  which  the  suit  was  dis- 
missed was  an  adjourned  date  of  hearing, 
section  157  and  not  section  102  was  applicable 
to  the  case.  Under  section  157  the  District 
Judge  could  either  have  dismissed  the  salt 
for  default,  or  passed  such  other  order  as  he 
thought  fit.  As  the  District  Judge  was  under 
the  impression  that  he  had  no  alternative 
but  to  dismiss  the  suit  under  section  102,  he 
had  failed  to  exercise  the  discretion  vested 
in  him  by  section  157  and  the  High  Court; 
could  interfere  under  section  622.  MAHA- 
RAJA OF  VIZIANAGARAM  v.  LINGAM 
KRISHNA  BHUPATI.     12  M-  L-  J.  473- 

1618-  S.  115-—  S.  622— Principal  and  Agent 
— Liability  of  broker — Onus  probandi — RlvI' 
sion  —  Civil  cases- — Decree  unsupported  by 
evidence. 

Held,   that   in   order   to   make   a   broker 
liable  on  account  of    want   of   authority,   the 
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onus  lies  on  tho  plaintifi  to  establish  sucli 
want   of   authority. 

Held,  also,  that  a  Court  has  no  jurisclic- 
tioa  to  pass,  in  a  con  tested  suit,  dccroo  ad- 
verso  to  the  defendant  whero  there  is  no 
evidence  or  admission  before  him  to  support 
the  decree  and  that  if  it  passed  such  a  de- 
cree it  is  liable  to  bo  set  aside  under  section 
C22  of  the  Civil  Procedure  Code.  BISSES- 
SUR  DASS  V.  JOHANN  SMIDT.  IQ  C-  W- 
N-  14. 

1614.  S-  115,  0.  XLVIIR.  2  S.  104,  S.  152, 

0.  XX  R.  6—S.  6'22,  624,  588,  206— Amend- 
vient  of  decree — Order  amending  a  decree  not 
in  conformilij  ivith  the  judgment — Appeal  from 
such  an  order — Bevieio  of  judgment. 

There  is  no  appeal  from  an  order  under 
s.  206  of  the  Code  of  Civil  Procedure,  amend- 
ing a  decree  not  in  conformity  with  the 
Judgment.  The  remedy,  if  any,  in  such  a 
case,  would  be  by  an  opplication  under  sec- 
tion 622  of  the  Code.  Kali  Prosiinno  Basil  v. 
Lai  Mohun  Guha  (I.  L.  R.,  25  Cal.,  285)  dis- 
cussed. Joy  Kishen  Mookerjee  v.  Ataoor 
.  EoJioman   (I.  L.  R.,  6   Cal.,  22  Surta  v.  G'anga 

1.  L.  R.,  7  All.,  875) ;  Abdul  Hayai  Khan  v. 
Chunia  Kuar  (I.  L.  R.,  8  All.,  377);  and 
Muhammad  Sulaiman  Khan  v.  Fataima  (I. 
L.  R.,  11  All.,  314),  referred  to.  NALINA- 
KSHYA  GHOSHAL  v.  MAFAKSHAR  H03- 
SAIN,    6  c.  W.  N.  162  =  28  G- 177- 

1615.  S.  115— S.  622— Appointment  of 
Manager  by  Civil  Court — Revision — 26  M.  85 — 
See  Religious  Endowments  Act  XX  of  1863, 
S.  3,  col.  70. 

1618.  S-  115—5.  622-S auction  for  reinoval  of 
trustees — Rev isioyi — Civil  cases — Material  irre- 
gularity-15  M.  L.  J.  221-Soe  Religious  Endow- 
ments Act  XX  of  1863,  Sec.  18,  Qoi   74. 

1617-  S.  il5— ^-  Q2-1— Appeal— Small  Cause 
— Trial  by  a  Judge  having  poioers  of  a  Small 
Cause  Comt. 

Where  a  suit  cognizablo  by  a  Court  of 
Small  Causes  was  tried  by  a  Sub -Judge  hav- 
ing powers  of  a  Small  Cause  Court,  no< 
appeal  lies  from  the  decision  although  the 
Sub  Judge  did  not  try  the  suit  as  a  Court 
of  Small  Causes,  and  the  parties  had  not  ob- 
jected to  the  mode  in  which  the  Judge  exer- 
cised jurisdiction. 

Held,  ill  revision  that  no  appeal  lay  to 
the  District  Judge  in  the  case  and  liis  deci- 
sion was  zdtra  vires.  SHANKARBH.AI  KHO- 
JABHAI  V.  SOMABHAI.  8  B.  L-  1^,  129 
=  25  B  417- 

1818-  S-  115—5.  622— Presidency  Small 
Cause  Court  Act,  s.  69 — Difference  of  opinion 
— Disposal  according  to  the  mnjoiity — Legality 
— Jurisdiction  of  the  High  Court. 

The  Presidency  Small"  Courts  are  sub- 
ordinate to  tho  High  Court  and  neither  S. 
622  of  the  Code,  nor  any  other  provision  of 
the  Code  or  the  Presidency  Small  Causes 
Courts  Act  indicates  an  intention  an  the 
pvrt  of  the  legislature  to  exclude  such  Courts 
from  the  applicxlion  of  S.  622  of  tho  Code". 
(11  C.  261,  2A  C.  455,  19  "SI.  96,  20  M.  353,  21 
M.  232,  26  M.  16l',  referred  to). 
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The  fact  that  no  formal  order  was  mado 
granting  a  now  trial  would  not  preclude  tho 
cas(>  from  tlio  operation  of  S.  69  if  the  Judges 
purported  to  deal  afresh  with  the  morits  of 
tho  case.  (20  U.  3-58  refd.)  P.  RANG  I  AH 
NAIULT  u.;G.  RANGIAH.     4'M-  L-  T-  283. 

1619  S-  115-6'.  6:i'.i—High  Court— Revi- 
sion—  Paw :'.r  to  revise  proceedings  in  the  Bom- 
bay Court  of  Small  Causes — Practice — Presi- 
dency Small  Cause  Courts  Act  (XV  of  1882), 
Section  9 — Charter  Act. 

Tho  High  Court,  in  tho  exercise  of 
superintending  powers  under  its  extraordin- 
ary jurisdiction,  will  not  ordinarily  intarfero 
except  in  cases  of  grave  and  otherwise  irre- 
parable injustice.  ISM\L.n  IBRAHIM  JI 
NAGREE  v.  N.  C.  MACLEOD.  8  3-  L-  E., 
939    31  B.  138. 

1620-  S-  115— S.  622— Ordering  a  new 
trial — Jurisdiction — High  Court — Revision — 8 
B.  L.  R.,  675— See  Pro.  S.  C.  C.  Act  XV  of 
1882,  col  753. 

1621.  S-  115— Sf.  622— Suit  by  land  holder 
for  value  of  trees  cut  by  the  tenant — Small 
Cause  jurisdiction — Revision — 26  M.  176 — See 
Act  IX  of  187,  col.  766. 

1822  S-  115-— 5.  622— Revidon— Power  of 
High  Court— 27  A.  192— See  Act  IX  of  1887, 
col.  769. 

1S23-  S-  115 -S.  622— Tort— Attack  by 
vicious  animal — Right  of  defence  of  person  and 
property— 27  A.  531— See  Act  IX  of  1887,  col. 
770. 

1624  S.  115  -Appointing  Curator  wUhout 
taking  evidence  is  illegal — 24  M.  364 — See  Act 
VII  of    1889  No.  7  Col.  796. 

See  also  8  0.  C,  251— No.  1579  supra. 

1625  S-  115 — 5.  622— Criminal  Procedure 
Code  (Act  V  of  1898),  section  195— Sanction  to 
■prosecute  granted  by  Civil  Court — Revision — 
Power  of  High  Court. 

When  a  sanction  to  prosecute  has  been 
granted  or  refused  by  a  Civil  or  a  Revenue 
Court,  and  also  when  such  order  has  formed 
the  subject  of  an  application  to  the  Appellate 
Court  the  High  Court  has  no  jarisdiction  to 
revise  such  orders  under  section  439  of  the 
Criminal  Procedure  Code,  under  which  it  can 
only  revise  the  proceedings  of  a  Criminal 
Court  including  proceedings  in  a  Criminal 
Court  under  s.  195. 

It  may  be  that  under  section  622  of 
the  Code  of  Ci^il  Procedure  the  powers  of 
revision  under  which  are  much  narrower 
than  those  conferred  by  sections  435  and 
439,  Crminal  Procedure  Code,  the  High 
Court  may  in  a  fit  and  proper  cas?  revise 
the  proceedings  of  a  Civil  Court  under  sec. 
195,  Criminal  Procedure  Code,  whether  it 
bo  the  Court  of  First  Instance  or  an  x\ppol- 
tato  Court.  IN  RE  CHENNANAGOUD,  36 
M.  139. 

1628  S.  W^—S..  622— Criminal  Procidure 
Code  (Act  V  of  1898),  siciion&  193^  43i^  and 
476 — Jurisdiction  of  High  Court  to  revise 
proceedings — Criminal  Bench — Civil  Bench. 

Proceedings  of  a  INlunsift  taken  under 
section  476  of  the  Criminal  I^oceduro  Code 
can   bo   revised   under   section    622    of     the 
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Civil  rrocoduro  Codo  and  tho  Criminal 
Boncb  of  tho  High  Court  is  not  compotont  to 
inturforo  with  tlicm  under  section  459  of  l^ho 
Criminal  I'rocoduro  Codo.  2G  Mad.,  9^  and 
139  followed.  KAIjI  pros  ad  CIIATTICRJEE 
V.    i311U13AN    MOHINI    DASI,    8    C-  W-    N- 

78 

.1^527  S.  115,  O.  XXXV  R.  3-~S.  62%  476 
— High  Court  exercising  civil  jurisdiction,  its 
yovcr— Civil  Procedure  Codo,  section  622 — 
Section  15,  Charier  Act — Considerations  revi- 
sion— Stay  of  criminal  proceedings  pending  a 
civil  appeal — 

A  District  Judgo,  after  bearing  the  evi- 
dence of  both  tho  parties,  in  a  probate  grant 
ca-?e~  bold  that  tho  will  propounded  bad 
been  duly  executed  and  that  the  petition- 
ers bad  conspired  together  to  prevent  the 
grant  of  prolSato  and  bad  given  false  evi- 
dence in  furtherance  of  that  conspiracy. 
Ho  acted  under  section  47G  Criminal  Pro- 
cedure Code,  and  directed  petitioners  under 
section  193,  I.  P.  C,  for  their  false  state- 
ments. 

Held  that  it  was  doubtful  whether  the 
High  Court,  exercising  civil  jurisdiction, 
could  stay  the  criminal  proceedings,  that 
no  case  bad  been  made  out  for  the  inter- 
ference of  the  High  Court,  under  section 
622,  Civil  Procedure  Code,  and  that  the 
provisions  of  section  15  of  the  Charter  Act 
did  not  appear  to  give  the  High  Court 
power  to  interfere  in  the  case.  (23  C.  610 
followed). 

Held,  further  that  the  High  Court  must 
have  regard  to  the  nature  of  the  revi 
sional  Jurisdiction  and  must  not,  in  a 
case  arising  under  S.  476,  any  more  than 
in  any  other  case  allow,  what  would  vir- 
tuallv  be,  an  appeal  from  the  order  of 
the    lower    Court    (23    A    249  followed). 

Held,  ab  o,  that  where  the  Court  below, 
being  asked  to  postpone  passing  orders, 
under  S.  476  Cr.  Pro.  Code,  until  the  dispo- 
sal of  the  appeal  to  the  High  Court,  re- 
fused to  do  so  but  thought  it  fit,  in  the 
interest  of  justice,  to  take  immediate  ac- 
tion, the  High  Court  ought  not  to  stay 
proceedings,  merely  on  the  ground  that  a 
civil  appeal  is  pending  before  it.  (26  B 
785  followed)  HEM  CHANDRA  RAY  v.  ATAL 
BEHARI    RAY,    85    C-  809- 

1628  S.  115,  O.  XIX.  B.  2,  0.  XXXIX. 
B.  1,0.  XXXL  B.  3.-S.  622,—Crim:  Pro. 
Code  s.  195  (6),  435  and  439— Jurisdiction  exer- 
cised ztnder  powers  conferred  by  the  Crim. 
Pro.  Code,  is  criminal — Bevision  by  High  Court 
of  order  under  s.  195,  Crim.  Pro.  Code,  made 
by  Civil  or  Revenue  Court. 

Any  jurisdiction  conferred  upon  any 
Court  by  the  Code  of  Criminal  Procedure 
must  be  a  criminal  jurisdiction,  if  there 
js  any  meaning  in  the  name  given  to  that 
Code.  The  Civ.  Pro.  Code  jurisdiction  is 
limited  to  matters  of  a  civil  nature.  An 
order  or  sanction  to  prosecute  for  a  crimi- 
nal offence  is  not  a  matter  of  a  civil  na- 
ture. Wl  ere  a  Court  or  officer  has  several 
powers   of   difle.eut   natures,    the  question  as 
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to    whether    that   Court   ia   a  civil,   criminal, 
or   revenue    Court   must   bo     answered    with 
referouco    to    tho    nature  of    tho  proceedings 
before   it   in    each    case;    and,    in    every  pro- 
ceeding liold    under    tho     authority     of   the 
Crim.    Pro.    Code,    it    would  bo     a     criminal 
Court,    and    it   makes    no    difiercnce  whether 
such    jurisdiction    is  ordinary  or  exceptional. 
Thougu    the    nature     of    tho   ordinary    busi- 
ness carried    on    by   a   Court     offers    a    con- 
venient  basis   for   its     appellation,     and    for 
its   general  administrative  control  by  higher 
authority,    that   cannot   alter     the    law    and 
change    the    nature    of    a  jurisdiction    winch 
the    Legislature    has     conferred     upon    such 
Court;    and,   it  is    that    nature    upon  which 
depends    the     judicial     control    over     every 
proceeding    held    by   any    subordinate  Court. 
Ep.ch    of    the  superior  authorities  mentioned, 
e.g.,    in    S.    195,     Crim.     Pro.    Code,     obtains 
such   poW' r    of   control,  not   by  virtue  of  his 
ordinary     jurisdiction,     but     by      a    special 
jurisdiction    conferred  upon    him    by    S.  195, 
Crim.    Pro,    Code,   without   which    he    would 
have   no    authority    whatever    over    any    or- 
der   made    under     that     section.     Hence,   ia' 
exercising   the    control,    each  superior  tribu- 
nal   itself      becomes,     pro     tanto,     %     crimi- 
nal   Court   within   the     meaning    of     S.    195, 
Crim.     Pro,     Code,     34   C.    42   and  5    P.    K. 
'  1908    followed.     Sub-S.    6     of     S.    195,  Crim. 
Pro.     Code.       contemplates     one     proceeding 
only;     in     a     single     superior     Court,     afier 
which    the   powei-   g  ven    by    it    is    exhausted 
and    this    view    is  supported    by  the  language 
of   Subs,    7,    cl.   (a)  of    the    same    section  (17 
C.    P.     L.    "R.     107    (followed).     The     powers 
under   Sub-S.  6,    S.    195,    Crim.     Pro.    Code, 
especially    in    granting    a     sanction     refused 
on    reasonable    and     valid    grourd-,     should 
be  most   sparingly    used    (1    C.     W.     N.   526 
followed). 

A  made  one  statement  as  a  def'  ndant 
in  1903  and,  in  a  suit  brought  in  1906 
against  him  which  was  dismissed  as  false 
and  malicious,  he  made  a  statement  alleged 
to  be  contradictory  to  that  previous  state- 
ment sanction  to  prosecute — A  for  paijury 
in  respect  of  the  alleged  contradictions  in  the 
two  statements  was  refused  by  the  Court, 
of  the  first  instance,  but  the  District  Judge 
accorded    the    sanction    asked    for 

Held,  that  A's  application  should  be 
dealt  with  under  S.  439  of  the  Crim.  Pro. 
Code,  and  not  under  S.  622  of  the  Civ. 
Pro.  Code,  1882.  SHANKAR  RAO  v.  SHAIK 
DAUD.     4    2^.    L.  K,    140- 

1629     S-  115- -S.  622— Letters  Patent— Sec* 
tion    10     Appecl — Revision. 

No  appeal  lies  under  section  10  of  the 
Letters  Piitent  against  an.,  order  made  by  a 
single  Judge,  disposing  of  an  application  un- 
der section  622  of  the  Civi'  Procedure  Code. 
14  All,  226,  15  All  373,  22  Bom.,  891,  22  Mad.. 
10'^  follow d.     NI^AR  ALI    V.    ALl   ALL     ^. 

W.'N  1905,  ?  218. 

See  i\Lo  31  C.  344  under  section  104  No. 
1369  supra. 
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1680  S.  115,  47,  7.7,  96,  lU  (1).  141— Ss. 
622,  244,  29  i,  540,  6H3  a 'id  647— Sale  of  proper- 
ty/or s'ifi  faction,  of  0><b'r  of  rateable  distribit- 
Hon  — Order  rejecting  jjetition  fur  restitution  of 
P'operty  sold — Appeal — Revision — FurtJcer  re- 
stitution. 

The  psfcitioncr  and  the  counter  petition- 
ers held  decrees  against  the  same  judgmeut- 
dobtors.  la  execution  the  petitioner  rea- 
lized a  large  sum  by  sale  of  moveable  and 
i  immoveable  properties  of  the  judgment-deb- 
tor. The  District  Court  passed  an  or  ler  un- 
der section  295  of  the  Code  of  (3ivil  Procedure 
determining  the  amount  the  petitioner  and 
the  counter  petitioners  v^ere  each  entitled  on 
a  rateable  distribuiioa.  The  entire  amount 
realized  in  execution  was  paid  to  the  peti- 
tioner, and  pending  tlic  decision  of  an  appeal 
against  the  order  passed  under  section  295, 
Civil  Procedure  Code,  tbe  District  Court  pro- 
ceeded to  realize  by  summary  process  from 
the  petitioner  the  amount  awarded  to  the 
counter-petitioners.  Six  items  of  property 
belonging  to  tbe  petitioner  were  attached  and 
sold  to  realize  the  amount;  the  sale  was  con- 
firmed and  the  counter-petitioners  were  the 
purchasers. 

The  High  Court fouTid  on  appeal  that  a 
smaller  sum  than  the  amount  awarded  by 
the  District  Judge  and  even  less  than  the 
amount  realized  by  the  sale  of  the  six  items 
of  the  property  was  due  to  the  counter-peti- 
tioners. Consequently  the  petitioner  applied 
to  the  District  Couri  for  the  restitution  of 
the  six  items  of  the  property  which  had  been 
Bold  by  the  order  of  the  District  Court  and 
for  recovery  of  the  amount  allowed  by  the 
High  Court  on  appeal.  The  District  Court 
held  that  the  sale  could  not  be  set  aside 
as  a  nulity,  and  all  that  the  petitioner  was 
entitled  to  in  respect  of  it  was  the  balance 
of  the  amount  realized  that  remained  after 
paying  ofl[  the  amount  that  was  finally  held 
to  be  due. 

H'id,  on  appeal  to    the  High  Court: — 

(1)  That  there  was  no  right  of  appeal 
from  the  order  of  the  District  Court,  for  the 
order  was  not  a  decree,  the  parties  were  not 
parties  to  a  suit  and  the  order  was  not  one 
from  which  a  special  riglitof  appeal  was  al- 
lowed by  the  Code,  14  AIL,  '210  followed. 

It  ought  not  to  be  assumed  that  there 
is  a  right  of  appeal  in  every  matter  which 
comes  under  the  consideration  of  a  judge, 
such  right  must  be  given  by  statute;  or  by 
some  authority  equivtilent  to  statute;  section 
647  of  the  Code  of  Civil  Proccdtire  does  not 
confer  any  right  of  appeal  not  expressly 
given  elsewhere  by  the  Code.  11  Mad  ,  26'  at 
_p.  34,  11  Mad.,  319".  at  p.  321  referred  to. 

(2)  That  the  High  Court  could  not  re- 
vise the  order.  The  District  Court  had  juris- 
diction- in  the  case,  and  it  had  decided  the 
rQatt:;r,  though  perhaps    wrongly. 

(3)  That  the  petitioner  was  entitled  to 
some  restitution.  The  principle  to  bo  follow- 
ed in  such  cases  i>:  "The  Court  in  making 
restitution  is  bound  to  restore  the  parties  so 
far  as  they  can  be  restored  to  the   same   posi- 
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tion  they  were  in  at  the  time  when  the  Court 
by  its  erroneous  action  had  displaced  thvjm 
from  it." 

In  as  much  as  the  property  sold  had  rea- 
lized more  than  was  due  under  the  order  of 
the  District  Court,  there  could  be  no  doubt 
that  the  sale  must  bo  considered  illegal  in  so 
far  as  it  was  unnecessary,  PAli\SURAMA 
AYYARu.  SESHIER      27  M    504        - 

1831.  s.  115— ^'.  622—1  O.  C.  8— See  No. 
lobij   supra. 

1632.  S.  115,  0.  XL.  VII.  R.  7,  9—S.  622, 
629 — Review — Order  rejecting  application  for 
review    is  final — Appeal — Revision. 

When  an  application  for  review  is  re- 
jected by  the  Court  which  passed  the  judg- 
ment sought  to  be  reviewed  the  order  of 
rejection  is  final  and  not  open  to  appeal  or 
revision.     RAM    LAL    v.  RATAN    LAL.     A- 

W.  N.  1904  p.  130=1  A  L  J.  298. 

1633.  S-  115,  0.  XXXIII R.  J,  0.  XXXII 
R.  7—S.  622,  373,  462— Minor.  Suit  by  or 
against — Ditty  of  Court — Withdraival  of  suit 
— Revision — Material  irregtilarity. 

In  the  present  case  on  the  2Sth  July 
1902,  when  the  case  that  had  been  filed  by 
a  minor  through  his  next  friend  came  oa 
for  final  hearing  after  several  adjournments 
the  junior  Vakil,  who  was  specially  engag- 
ed on  that  very  day  apparently  in  virtual 
supersession  of  the  senior  who  was  present 
in  Court,  presented  a  petition  stating  that 
the  plaintiff'^  next  friend,  who  was  his  mo- 
ther, was  unable  to  conduct  the  further 
proceedings  in  the  suit  by  meeting  the 
necessary  expenses  and  to  prove  that  the 
whole  of  the  plaint  properties  belonged  to 
the  plaintiff  and  praying  the  cas-3  to  be 
struck  o(T  tlie  file  without  furtb.er  proceed- 
ings The  Court  asktd  the  V.. kil  v/hether 
he  was  going  to  withdraw  unconditional- 
ly or  he  wanted  to  withdraw  with  permis- 
sion to  bring  a  fresh  suit  and  on  his  re- 
plying that  he  did  not  want  such  permis- 
sion  granted   the    application. 

A  subsequent  application  for  review  of 
the  order  granting  the  application  was  re- 
j3cted  on  the  13th  October  1902.  Upon  re- 
vision against  the  orders  granting  the  ap- 
plication for  withdrawal  of  the  suit  and 
r(j3cting    petition    for    review  — 

Held,  that  the  orders  must  be  set  aside 
on  the  ground  that  the  Court  had  ^failed 
to  exercise  the  jurisdiction  vvhich  by  rea- 
son of  the  plaintiff  in  the  suit  being  a 
minor  the  Court  had  over  the  conduct  and 
disposal  of  the  suit  and  to  realize  his  re- 
sponsibility in  the  matter. 

That  a  suit  relating  to  the  estate  or 
person  of  an  infant  and  for  his  benefit  has 
the  effect  of  making  him  award  of  C(  urt. 
That  being  so,  no  act  can  bo  done  ai'Tect- 
ing  the  prop^^rty  of  the  minor  unless  under 
tlie  express  or  the  implied  direction  of  the 
Cour;    itself. 

That  it  is  the  duty  of  the  Court,  if  it 
finds  that  the  next  friend  docs  not  do  bii> 
duty   in    relation   to  the   suit,   not  to  permit 
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him  to  pvcjudico  tlio  interests  of  tlio  minor 
but  to  adjourn  the  suit  in  order  that  somo 
ono  iutorosted  in  tlio  minor  may  apply  on 
bclialf  of  the  minor  for  tlio  removal  of  tho 
next  friend  and  appointment  of  a  now  noxt 
friend  or  in  order  that  tho  minor  plaintiff 
himself  may,  on  coming  of  ago,  elect  to  pro- 
ceed with  tlie   suit    or    withdraw  from  it. 

Tliat  under  section  4G2  of  the  Civil 
Procedure  Codo  a  withdrawal  of  tho  suit  by 
the  next  friend  in  pursuance  of  an  agreement 
or  a  compromise  entered  into  witli  tho  de- 
fendant without  the  leave  of  tho  Court  is 
voidable  at  the  instance  of  tlie  minor  and 
the  order  allowing  unconditional  withdraw- 
al was  illegal.  DORASAJNII  PTLLAI  v. 
TIIUNGASAMI  PILLAI.  M-  L.  J.,  1904, 
P  159  =  27  M  377- 

1634.  S.  115,  O.  IX  B.  13,  S.  141~S.  622, 
108,  647 — Sellivg  aside   expaote  order  absolute. 

On  an  application  under  S.  87  T.  P.  A. 
S.  647  of  the  C.  P.  C.  requires  procedure  an- 
alagous  to  that  prescribed  for  suits  as  far  as 
possible  and  necessarily  implies  the  issue  of 
notice  to  the  non-applicant.  See  Mortgage 
foreclosure.  SETH  BHAGWANDAS  v. 
SKIDPIAR..    8N-L.  R.55- 

1685-  S.  115,  S.  15^0.  XX  E.  6—S.  622, 
206 — Appeal — Bevision — Ordei'  amending  dec- 
ree. 

Where  an  order  amending  the  decree 
under  Section  200,  Civil  Procedure  Code,  was 
passed  more  than  one  month  from  the  date 
of  the  decree,  and  the  defendant  applied  for 
revision  against  the  order  of  amendment, 
held,  that  the  petition  for  revision  did  not 
lie,  as  it  was  open  to  the  petitioner,  relying 
on  the  second  paragraph  of  Section  5  of  the 
Limitfitiou  Act,  to  appeal  under  Section  540 
of  the  Civil  Procedure  Code  against  the  dec- 
ree as  amended,  notwithstanding  the  ex- 
piration of  one  moiith  from  the  date  when 
the  decree  was  passed.  7  AIL,  282,  referred  to. 
VISVAKATHAN  CIIETTf  v.  RAMANA- 
TPIAN  CHETTI.     24  M-  646- 

1683  S.  115,  O.  XX  R.  lis.  622,  210— 
Decree  for  rent  nnder  Bengal  Teitanxy  Act — 
Payment  of  instalments.  SHIB  N  A  RAIN 
MOOKERJEE  v.  BAIKUNTHA  NATH  TSAR. 
li  C-  W.  H-  857.  See  Act  VIII  of  1885  {Ben- 
gal Tenancy). 

1637  S,  115,  O.  XXI  B.  58— S.  622,  278— 
Morigage-decree  for  sale — Prior  mortgagee  not 
alloioed  to  make  claim  under  Sectio)i  278,  C. 
P.  C,— Bevision — Civil  cases. 

The  plaintiff  obtained  a  decree  and  order 
absolute  for  sale  of  the  mortgaged  proporfcy 
and  while  proceeding  to  sell  the  property  in 
execution,  a  person  claiming  to  bo  the  prior 
mortgagee  of  the  property  objected  to  the 
sale,  and  contended  that  his  prior  mortgage 
ought  to  have  beet,  redeemed.  His  o!j action 
was  allowed  and  the  Court  made  an  order  to 
the  effect  that  the  property  should  not  t>c 
sold. 

Held,  that  tho  claimant,  even  if  he  were 
a  prior  mortgagee,  was  not  entitled  to  in- 
tervene in   the  execution    proceedings,   and 
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tho   order   allowing   lug   objection     was   pas- 
sed   without    jurisdiction. 

That  section  278  of  tho  Civil  Procoduro 
Codo  did  not  apply  to  tho  case,  for  the 
property  sought  to  bo  sold  was  not  attach- 
ed in  execution,  but  the  decree  had  order- 
ed its  sale.  IIUKAM  SINGH  v.  RAGIFT- 
BIR  SARAN.  W-  N-,  A-  1905,  p.  157  = 
27  A    700 

1638-  S.  115,  O.  XLVI.  R.  6-S.  622, 
616  B. — Civil  revision  petition  raising  gues- 
tion  of  jurisdiction --Discretion  of  High  Court 
to  interfere  or  not,  according  to  the  merits 
--27  M.  478— See  Act  IX  of  1887  S.  16  Col: 
765. 

1639.  S.  115,  0.  XXL  R.  97,  99— S.  622, 
328,  331 — A'pplication  by  decree-holder  for  re- 
moval of  obstruction  to  execution  of  decree 
rejected — Appeal — Revisional   jurisdiction. 

A  decree-holder  complained  under  S. 
328  C.  P.  C,  to  the  jadge  who,  holding 
tho  matter  fell  under  S.  331  of  the  Code 
rejected  the  complaint  without  registering 
the  claim  as  a  suit  and  without  making 
any    enquiry. 

Held,  that  the  order  was  not  appeal- 
able, but  was  one  which  would  be  dealt 
with  by  the  High  Court  under  tho  powers 
conferred  upon  it  by  S.  622  of  the  Code. 
*14  C.  235;  16  M.  127  diss,  from.— VISHNU 
RAMCHANDRA  v.  RAMGHANDRA  YESH- 
WANT.    9  B   L.  R.  936 

1640.  S.  II.5,  O.  XXL  R.  66,  70,  S.  73, 
0.  XXL  B.  90,  91—622,  287,  295  B,  311  and 
313 — See  Limitation  Act  Schedule  II,  Article 
182 — Payment  of  Bhatta — Step  in  aid  of  exe-- 
cution.  MALUK  CHAND  RATANCHAND 
V.  BECHAR  NATH.  3  B.  L  R.,  275  (F- 
B)  =  25  B   639. 

1641.  S.  115.— S.  6^^,  359-Omisison  to 
specify  natiire  of  imprisonment  lolien  passing 
order  under  S.  359 — Power  to  snhsec[uently 
declare   it   to  he    rigorous — Jurisdiction. 

Although  under  S.  359,  C.  P.  C,  either 
simple  or  rigorous  imprisonment  may  be 
awarded  yet  the  nature  of  the  imprison- 
ment must  be  specified  when  the  order 
is  made.  18  W.  R.  Cr.  3  ref.  to.  When 
in  passing  orders  under  S.  359  ,C.  P.  C. 
the  judge  omits  to  specify  the  nature  of 
the  imprisonment,  it  must  be  taken  to  be 
simple.  After  the  Judge  has  made  an  or- 
der under  S.  359,  his  power  under  that 
provision  of  the  law  is  exhausted  and  ha 
has  no  jurisdiction  subsequently  by  an  ad- 
ministrative order  passed  v/ithout  notice  to  the 
petitioner  to*  determine  that  the  imprison- 
ment is  to  be  rigorous.  If  he  does  so  his  order 
is  liable  to  be  discharged  by  the  High  Court  in 
tho  exercise  of  its  revisional  jurisdiction, — 
SHAIKBL    AMIR    ALI  v.  MATHOO    SAHOO. 

5  C  L.  J,  445=11  C  W-  N.  740- 

1642  S.  115,  O.  XXI,  R.  89-S.  622,  310A. 
Execution  sale—  Setting  aside  sale — Deposit  iih 
Court  by  Co-sharer  not  being  the  J2idqment- 
dcbtor. —ABDJJI^  RAHMAN  v.  MATIYAR 
RAHMAN.  80  C-  425-  Sae  0.  XXI  B.  89^ 
(Civ,  Pro.  Code)  infra. 


(     1349     ) 


CIVIL    DIGEST  OP  CASES. 


(    1350    ) 


Sup:  Govt,  acts  (V  of  1908)    (Contd,) 

1643  S.  115,  O,  XXXIII  R.  IS.  622,  401— 
Sitit  ill  forma  pauperis  —  Ai)plicalion  to  file 
suit  in  forma  pauperis — Possension  of  i) roper tij 
by  thelaj)pli(icint  of  value  less  than  the  amonyit 
re(iuired  in  conrt-fee — High  Court — lievi- 
sion. 

The  plaintiff  applied  to  file  a  suit  in 
forma  pauperis  on  a  claim  which  required 
the  court-fee  of  Rs.  1,775  on  the  plaint. 
The  Subordinate  Judge  finding  that  she  had 
property  of  the  value  of  Rs.  1,000  determined 
that  she  was  not  a  pauper.  The  plaintifT 
applied  to  the  High  Court. 

Held,  (1)  that  the  High  Court  had  juris- 
diction to  interfere,  under  section  G22  of  the 
Civil  Procedure  Code. 

(2)  That  the  determination  by  the  lower 
Court  was  erroneous  for  it  was  obviovis  that  the 
possession  of  Rs.  1,C00,  even  if  could  properly 
be  taken  into  account,  would  not  enable  the 
applicant  to  pay  the  Rs.  1,775  which  was  the 
fee  prescribed  by  the  law  for  the  plaint. 
GAISGABAI  V.  SHRIDHAR  ANNAJI  KJL- 
KARNI.    8  B.  L-  R.  642 

1644.  S.  115,  O.  XXXIII  B.  l—S.  622,  401 
— Application  to  file  a  suit  in  forma  pau- 
peris. 

The  words  "  other  than  his  necessary 
wearing  apparel  and  the  subject-matter  of 
the  suit"  in  the  explanation  to  Section  401 
of  the  Civil  Procedure  Code,  1882,  do  not 
qualify  that  part  of  the  explanation  which 
requires  that  the  person  should  not  be  posses- 
sed of  sufficient  means  to  enable  him  to  pay 
the  fee  prescribed  by  law,  but  only  the  con- 
dition that  the  applicant  is  not  entitled  to 
property  worth  Rs.  100.  KRISHNABAI  v. 
MANOHAR  SUNDARRAO.     8  B.  L-  E-  671 

—  30  B   593 

1045."  S.  il5,  O.  XXXIII  R.  6,7—8.622, 
408,  40'.)— Application  to  sue  in  forma  paupe- 
ris— Dismissal  of  suit  on  inerits — Evidence— 
Revision. 

On  an  application  for  leave  to  sue  in /o/-;;ia 
pauperis  the  MuusifE  fixed  a  day  under  sec- 
tion 403  of  the  Civil  Procedure  Code  and 
held  an  investigation  under  section  409.  At 
the  investigation  no  evidence  was  given 
either  in  proof  or  in  disproof  of  the  pauper- 
ism of  the  applicant,  but  certain  docameats 
were  put  in  evidence  on  behalf  of  the  dofen 
dant  ;  and  Court,  relying  on  19  Mad.  197, 
dismissed  the  application  on  the  ground 
that  the  evidence  on  record  showed  the 
applicant  had  no  subsisting  cause  of  ac- 
tion. 

Held,  by  the  Full  Bench,  that  the  Mun- 
siff  had  acted  illegally  in  allowing  evidence 
to  be  put  in  on  behalf  of  the  defendant  with 
reference  to  the  merits  of  the  claim  of  the 
party  applying  for  leave  to  sue  in  forma 
pauperis,  and  in  dismissing  the  application 
on  the  ground  that  on  the  evidence  on  record 
the  applicant  had  no  subsisting  cause  of 
action.  The  evidence  referred  to  in  Section 
409  is  evidence  in  proof  or  disproof  of  the 
pauperism  ol  the  applicant,— not  evidence 
as  to  the  merits  of  the  case.  19  Mad.,  197 
overruled,  4  Mad.,  323   followed.    RATHNAM 
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PILLAI    V.    PAPPA    PILLAI.     13  ^.   J,.  J., 
292  <F.  B.). 

1613.  S.  115,  O.  XXXIII  IL  7,HS.622, 
40'J,  4LO—licoii,ion. 

The  evidence  referred  to  in  Section  409 
of  the  Civil  Procedure  Code  is  confined  to 
evidence  in  proof  or  disproof  of  the  pauper- 
ism of  the  applicant  and  n  jt  evidence  as  to 
the  merits  of  t>iic  case. 

The  District  Judgo  ordered  further  parti- 
culars to  be  given  of  the  fraud  allc.^ed  in  tho 
plaint  after  having  heard  the  pirties  under 
Section  409  of  tho  Civil  Procedure  Code  and 
finally  dismissed  tho  petition,  on  the  ground 
that  after  tho  petition  had  been  amended 
by  the  entry  of  the  particulars  ordered  it 
was  not  more  explicit  than  the  original  peti- 
tion had  been. 

Held,  that  the  order  was  irregular.  Where 
the  petition  contains  sufficioit  particulars  to 
shov,^  a  cause  of  action  no  further  particu- 
lars can  bo  required  under  Section  409  though 
after  leave  to  sue  as  a  pauper  has  been  given 
under  that  section  tHie  sections  relevant  bo 
further  particulars  in  the  Code  are  appli- 
cable to  a  pauper  suit  as  much  as  to  any 
other.  SANKARAR  ailER  v.  SUBRAMA- 
NIA  AIYAR.    13  M.  L.  J.  425. 

1647-  S.  11^— Second  Schedule— S.  622, 
&20 — Arbitration — Award — Decree  in  accord- 
ance with  award.   .Finality  of — Revision. 

Held,  that  the  omission  of  a  Court  to 
remit  an  award  which  determines  mitters  not 
referred  to  arbitration  is  not  subject  to 
revision,  for  the  Court  has  discretion  to  remit 
or  not  to  remit  an  nward  on  any  of  the 
grounds  specihod  in  section  520  of  the  Civil 
Procedure  Code. 

After  tho  appeal  was  filed  the  plaintiff 
who  was  respcudont  in  the  case  died.  His 
nephew  and  the  appellants  his  grand- 
ni3phews  were  impleadod  as  respondents  sub- 
ject to  objections  at  the  hearing.  An  appli- 
cation was  subsequently  made  by  a  person 
who  alleged  himself  to  be  the  adopted  sou 
and  sole  heir  oi  the  plaintiff.  Tho  Court 
admit'ed  the  appellants  grand-nephews  and 
nephew  of  tho  plaintiff  to  be  his  representa- 
tives for  the  purpose  of  prosecuting  tho 
appeal  without  prejudice  to  tho  respective 
riglits  of  the  applicant  and  the  persons  im- 
pleaded as  representative*.     SaNT  SINGH  v, 

JIWAN  SINGH.    63P-Ii-   E-  1905=41  p. 
R.  1905. 

1648.  S.  115,  O.  XXI  R.  90--S.  622,  311— 
Ss.  622  and  311 — Decree-holders  representa- 
tives. Their  right  to  rateable  distribution — 
Objection. 

A  District  Judge  decided  on  appeal  that 
the  '.representatives  of  a  decree-holder  had 
been  properly  brought  in,  hdd,  that  the  High 
Court  ought  not  to  interfere  in  revision  with 
his  decision  on  such  a  point.  (21  A.  291,  24 
M.  447  followed).  A  decree-holder  had  ap- 
plied for  execution  before  tho  realisation. 

Held  his  representatives  were  entitled  to 
a  rateable  distribution  and  cousequently  to 
object  under  S.  311,   C.  P.  C.     (10  M.  57  refd.) 


(    1351     ) 


CIVIL  DIGEST  OF    OASES. 


(     1352    ) 


11 


Snp:  Govt,  acts  (V  of  1908)    (Contdj 

AUUNACflUI      MUDALI      v.      VADIVELU 
MUDALi,     3IiI.  L.  T.  2i9- 

1649  8.  115,  Seco)iil  Schedulers.  622, 
522,  5'i5,  520 — Arbitration — Award,  Private — 
Decree — Appeal — Revision. 

Whou  an  application  has  boon  made  un- 
der section  525,  Civil  Procedure  Code,  for  the 
filing  of  an  award  made  .on  a  submis- 
siou  lo  arbitration  without  the  intervention 
of  a  Court  of  Justice,  and  the  Court,  after  de- 
ciding the  obj'K'tions  raised  against  the  award, 
ordered  the  same  to  be  filed  under  section 
526,  Civil  Procedure  Code,  and  drew  up  a 
decree  in  these  terms:  "It  is  ordered  that 
the  arbitration  award  in  this  case  be  filed  in 
Court: — 

Held,  by  the  majority  of  the  Full  Bench 
{Maclean  C.  J.  and  Sale,  J.  Dissentiente):  That 
the  decree  is  substantially  one  as  contemplated 
by  section  52G  read  with  section  522,  Civil 
Procedure  Code,  and -is  to  bo  interpreted  as 
incorporating  the  terms  of  the  award,  and 
no  appeal  lies  against  such  decree  except  in 
scr  far  as  the  decree  may  be  in  excess  of  or 
not  in  accordance  with  the  award.  2  C.  L. 
J..  153  approved.  29  Gal.,  167  referred  to. 

Held,  by  the  majority  of  the  Fall  Bench 
[Sale  J.  dissentiente)  that  when  a  private  ar- 
bitration award  has  been  ordered  to  be  filed 
iu  Court,  under  section  526,  Civil  Procedure 
Code,  the  party  in  whose  favour  it  is,  must 
proceed  to  obtain  a  judgment  and  consequent 
decree  under  section  522,  Civil  Procedure 
Code,  and  if  that  decree  is  according  to  the 
award,  then  there  is  no  appeal  from  it,  29 
Cal.,  183;  21  C(d.,  213  referred  to.  2  C.  L.  J. 
153  distill giiished. 

Per  Maclean,  C.  J.  and  Ghose,  J. — An  or- 
der under  section  526,  Civil  Procedure  Code, 
merely  directing  an  award  to  be  filed  in 
Courtis  not  tantamouut  to  a  decree  in  ac- 
cordance with  the  award  within  the  mean- 
ing of  section  522,  Civil  Procedure  Code,  and 
is,  therefore,    appealable. 

Per  Sale,  J.  (agreeing  with  Maclean,  C,  J.) 
An  appeal  does  lie  from  an  order  passed 
under  section  528,  Civil  Procedure  Code, 
directing  the  filing  of  a  private  arbitration 
award  in  Court. 

Per  sale,  J. — The  words  ''such  award  shall 
then  take  efiect  as  an  award  made  under  the 
provisions  of  this  chapter"  in  section  522, 
Civil  Procedure  Code;  refer  to  theef^ect  which 
follows  from  section  522,  Civil  Procedure 
Code,  namely,  that  it  is  to  be  enforced  in 
manner  provided  in  the  Code  for  the  execu- 
tion of  decree.  They  do  not  import  into  sec- 
tion 526,  Civil  Procedure  Code,  the  bar  of  ap- 
peal prescribed  by  section  522,  Civil  Proce- 
dure Code.  No  decree  expressly  incorporat- 
ing the  terms  of  the  award  is  required  to  be 
drawn  up  pursuant  to  the  order  made  under 
section  526,  Civil  Procedure  Code,  to  file  the 
award,  nor  is  the  clause  restricting  the  right 
of  appeal  in  the  case  of  a  decree  made  under 
section  522,  Civil  Procedur  Code,  applica- 
ble   to  such    an  order. 

Per  Curiam:  An  order  passed  under 
sectign  626  of  the   Code    of  Civil  Procedure 
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refusing  to  file  an  award,  is   a   decree  against 
which    an    appeal   lies. 

Qtuere:  VVhon  the  lower  appjllate  Court 
has  reversed  by  way  of  appeal  a  nou  ap- 
pealable decree  of  the  Court  of  first  in- 
stance, whether  the  Iligli  Court  should  inter- 
fere by  way  of  appeal  or  revisi'»n.  JANG- 
KKY    NATH    GUHA    HOY    v.    BllAJA    LAL 

(VUili  UOY.    3  c  li  J-  4-50  =  33  G  757  = 
10   W.  N-  C,   60 J  (F   B» 

1650  8.  115,  Seconii  Schedule— S.  622,  525 
— Arbitration  —Award — lirfus  il  by  the  Subordi- 
nate Judge  to  file  iliz  award — Appeal — Revision 
— High  Court. 

The  High  Court  followed  the  practice 
which  permits  applications  under  section 
622  of  the  Civil  Procedure  Code,  in  oases 
where  the  Subordinate  Judge  refuses  to  file 
an  award  which  has  been  presented  to  the 
Court  for  being  filed  under  section  525  of 
the  Code.  ABDEALI  GuLAMHUSEN  v. 
YUSUFALI  ALIBHAI,  8  B-  L-  R-  570 

1651  8.  115,  O.  XXI  Li.  8!J-S.  6'-2-2,  310  A 
— Execution  of  decree — Sale.  Application  to 
set  as'ide — Who  can  apply — Revision — Civil 
Cases. 

In  mortgage  suit  the  applicants  were 
joined  to  the  suit  as  defendants,  not  be- 
cause they  derived  title  from  the  mortgagor, 
but  because  they  claimed  an  interest  ad- 
verse to  that  mortgagor.  It  was  decided  in 
the  suit,  that  the  mortgagor  was  the  right- 
ful owner  of  the  mortgaged  property.  In 
execution  of  the  decree  obtained  by  the 
mortgagee,  the  property  was  sold.  The  ap- 
plicants made  an  application  under  section 
310  A  of  the  Civil  Procedure  Code  for  set- 
ting aside  the  sale.  The  application  v/as 
rejjcted  by  the  lower  Couri,  on  the  ground, 
that  the  applicants  were  not,  within  the 
meaning  of  section  310  A,  persons  whose 
property  was  sold  in    execution  of  the  decree. 

Held,  by  Banerji,  J.,  on  revision,  that 
the  application  was  rightly  rejected. 

Per  Richards,  J.  That  the  lower  Court 
did  not  fail  to  exercise  a  jirisdictiou  vest- 
ed in  it  by  law,  nor  dia  it  act  in  the 
exercise  of  its  jurisdiction  illegally.  The 
lower  Court  heard  and  entertained  an  ap- 
plication to  set  aside  the  sale.  It  went 
carefully  and  thoroughly  into  the  evidence, 
and,  having  done  so,  even  if  it  came  to  a 
wrong  decision,  whether  in  fact  or  in 
law,  its  decision  ought  not  to  be  questioned 
by  way  of  revision.  R  VM  SINGH  v.  SALIG 
RAM.  A  W.  N.  1905  p.  193=2  A-  L-  J. 
711  =  28  A-  84. 

1652  S.  115  -S.  622  -  District  Registrar  not 
a  Court:  — 

A  District  Registrar  is  not  a  Court 
within  the  meaning  of  section  622,  C.  P. 
Code.  The  word  "court"  in  the  section 
means  a  place  where  justice  is  j  idicially 
administered.  MA^AKALA  GOUNDAN  v. 
KUMARAPPA  REDDI,  17  M-  L-  J-  318;  =  2 
ML  T  237  =  30  M   313- 

1653  S.'  115  — S.  622 —Order pissed  in  exer- 
cise of  power  to  punish  contempt  of  Court — 
Appeal  treated  as  revision.    27  A.  3 JO — See  s. 
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ii  and  47  No.  65  supra  Col,  904. 

1G54  8.  115— S.  622— Charter  Act,  S.  15— 
Dutij  of  inferior  Court  to  await  decision  of 
superior  Court  in  analogous  appeals  pending 
in  both. 

Either  undor  section  622,  Civil  Proce- 
dure Code  or  under  s.  15  of  the  Charter 
Act  the  High  Court  can  intorfero  in  cases 
where  the  lower  Courts  have  not  acted 
correctly  in  accordance  with  law. 

A  plaintiff,  in  spite  of  his  efforts  made, 
failed  to  secure  the  production  of  an  im- 
portant document  from  the  records  of  an- 
other Court  and  the  suit  was  disposed  of 
by  the  Court  of  first  instance  and  the  Ap- 
pellate Court ,  without  reference  to  that  do- 
cument. The  High  Court  set  aside  the 
judgments  of  both  the  Courts  in  revision. 

When  appeals  in  analogous  cases  are 
pending  in  an  inferior  and  a  superior  Ap 
pellate  Court,  the  inferior  Court  of  Appeal 
would  exercise  a  wise  discretion  to  await  the 
decision  of  the  superior  Appellate  Court. 
MO H ANT  GOBIND  RAMANUJA  DAS  v. 
LAKHUMPARIDA,  11  C.  W-  N-  112  =  8  C- 

L.  J-  i3- 

1655  8.  115,  i4i,  0.  XLI B.  27,  28-S.  622, 
647,  568,  569 — Criminal  Procedure  Code  S.  195 
— Order  of  a  single  Judge  of  High  Court  in- 
terfering or  refusing  to  interfere  in  revision 
is  appealable — Appellate  Court  can  not  direct 
lower  Court  to  take  fresh  evidence — Revisioiu 

The  decision  of  a  single  Judge  of  the 
High  Court,  whenever  it  amounts  to  a  judg- 
ment, is  appealable  and  an  order  of  a  single 
Judge  interfering  in  revision  is  an  appel- 
late judgment    (22   M.    68    refd). 

The  order  of  such  a  Judge  rejecting  a 
revision  petition,  on  the  ground  that  the 
lower  appellate  Court  could  pass  a  certain 
order  is  also  an  appealable  judgment.  (28 
M.  169.  27  M.  340  not  followed.  Appeal  No. 
64   of    1906   followed). 

A  District  Judge  on  appeal  from  the 
District  Munsif?  under  S.  195,  Crim.  Pro. 
Code,  has  no  jurisdiction  to  direct  the  INIun- 
sifi  to  take  fresh  evidence.  The  powers  un- 
der S.  195,  Crim.  Pro.  Code,  are  of  a 
very  special  nature  and  no  inherent  ju- 
risdiction can  be  attributed  to  any  Court, 
in  the  exercise  of  such  powers.  S. 
647,  Civ.  Pro.  Code,  docs  not  make  the 
provisions  of  the  Code,  applicable  to  pro- 
ceedings under  S.  195,  Crim.  Pro.  Code, 
which  are  of  a  criminal  and  not  of  a  civil 
nature  (26  M.  139,  28  A  554  followed).— 
RAMA  lYAR  v.  VENKATACHALA  PADA- 
YACHI,  2  M.  L.  T.  84  =  17  M-  L.  J.  128 
=  5  Cr.   L  J.  288. 

1666-  S-  115—0.  XXI.  R.  89— S.  62%  310 
A. — Application  by  jiidgincnt- debtor  to  set  aside 
sale  in  execiition — Deposit  of  debt  by  judg- 
vieni- debtor  when  decree  adjusted  in  whole — 
Limitation — General  Clauses  Act  (I  of  1887), 
S  7 — Mistake  or  fault  of  Officials  of  Court — 
Revision. 

A  jadgment-debtor's  immoveable  pro- 
perty was  sold  in  execution  of  a  decree, 
and   the   30  days'   period    proscribed   under 
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S.  310  A,  Civil  Procedure  Code,  to  have 
the  sale  set  aside,  expired  when  the  Court 
executing  the  decree  was  closed.  On  the 
date  that  the  court  re-opeood  the  judg- 
mout-Jcbtor  applied  undor  S.  310  a  bo  have 
the  sale  set  aside.  Before  the  property  .waa 
sold,  the  decree  was  adjusted  in  whole  to 
the  sati.-ilacLion  of  the  decree-hulder,  bub 
such  adjustment  was  not  certified  by  the 
decree-holder  to  the  Court  executing  tho 
decree  until  after  tho  sale.  In  his  appli- 
cation, the  judgment-debtor  alleged  that  no- 
thing was  due  to  the  decree-holder.  Oa 
the  next  day,  i.  e.,  the  19th  November  1901 
the  judgment-debtor  deposited  in  the  Go- 
vernment Treasury,  for  payment  to  the 
purchaser,  a  sum  equally  to  five  per  centum 
of  the  purchase-mouey.  He  was  prevented 
from  depositing  the  money  payable  to  tho 
purchaser  in  the  Government  Treasury,  oa 
the  18th  November  1901  when  the  Court 
had  re-opened  because  the  tender  was  not 
returned  to  him  until  after  the  Government 
Treasury   was   closed. 

Held,  that,  as  the  decree  had  been  ad- 
justed in  whole  since  the  date  of  ihe  sale- 
proclamation,  and  the  decree  holder  having 
certified  such  an  adjustment  on  the  18th 
November  the  day  on  which  the  judgment- 
debtor  applied  to  have  the  sale  set  aside, 
it  was  not  necessary  to  deposit  the  amount 
specified  in  the  sale  proclamation  as  due 
under    the  decree. 

Held,  further,  that  under  S.  7  General 
Clauses  Act,  1887,  the  judgment  debtor  wag 
entitled  to  make  bis  application  and  to 
deposit  the  money  required  on  the  day  oa 
which  tho  Court  re-opened,  the  period  pres- 
cribed by  S.  310  A  having  expired  while 
the  Court   was   closed. 

Held,  further,  that  if  it  was  the  fault 
of  the  officials  of  the  Court,  and  not  of 
the  judgment-debtor,  that  the  money  wag 
not  deposited  in  the  Government  Treasury, 
on  the  18th  November,  the  deposit  of  the 
money  on  the  19th  November  should  be 
considered  as  having  been  made  in  due 
time,  on  the  principle  that  "an  act  of  the 
Court  should  prejudice  no  man". 

Held,  further,  that  there  is  nothing  ia 
section  7  of  the  General  Clauses  Act  or  ia 
section  310  of  the  Civil  Procedure  Code  to 
indicate  that  the  principle  above  mentioned 
should  not  be  applied  in  Hiis  case.  Baghu- 
bar  Diyalv.Sheo  Charan,  4  O.  C,  182,  refer- 
red. RAxM  NATH  v.  MURLI  DHAR,  6  0-  C 
68- 

1357  S-  115,  O.  XXXIII  R.  3,  S.  105— 
622,  375,  591 — "  Case  "  includes  into locutory 
order — Revenue  Act  {XVII of  1876),  sections  52, 
53 — Oral  evidence  of  compromise  by  guardian 
of  a  minor. 

Held  that  the  mere  fact  that  the  order  ia 
question  can  be  objected  to  under  section  591  of 
the  Code  of  Civil  Procedure,  does  not  take  the 
matter  out  of  the  category  of  "cases  in  whicli 
no  appeal  lies  to  the  High  Court"  within  tho 
meaning  of  section  622  of  the  Code  of  Civil 
Procedure.    The   word   'caau'   m  bcutiuu   622 
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of    tho    Codo    of   Civil     Procoduro    was    wide 
enough    to    iucludo  an  intorlooutoty  ordor. 

Held,   that     applications     under    sticbioiis 

52   and    53,    Act   XVII    of    1B7G   can     bo    ad- 

jusb'^d    or    comproraisod,    and  s.  375    of    Civil 

.  Procoduro  Codo  can    bo    made   applicable  to 

such  applications. 

Ildd,  that,  vvhoro  ono  of  tho  parties} 
ohjocts  to  tho  compromiso  being  recoivod, 
tho  matter  can  bo  decided  by  aihdavilH,  and 
if  necessary,  by  a  special  issue  ou  oral 
evidence. 

Held,  further,  that  the  Court  can  grant 
leave  to  tho  guardian  of  a  minor  to  outer 
into  a  compromiso  at  any  time  before  liaally 
accepting  tlie  compromiso.  A  compromirfo 
entered  into  without  the  leave  of  tho  Court  is 
voidable  against  all  parses  other  than  the 
minor.  It  was  not  voidable  at^tho  option  of 
the  plaintiff  in  the  present  case.  BALKA- 
RAN  SINGH  V.  INDBRPAL  SINGH,  2  0-  C-, 

67 

1658  S.  115—5.  6-I2— Revision— Error  of 
law  not  conyiected  ivith  the  jurisdiction  of  the 
Court. 

A  document  the  basis  of  a  suit  bore  a 
one  anna  stamp  with  two  parallel  lines 
drawn  across  it.  The  Court  held  that  it 
was  a  promissory  note,  payable  otherwise 
than  on  demand,  not  duly  stamped  and  was 
not  admissible  in  evidence. 

Held,  that  section  G22  of  the  Code  does 
not  apply  to  a  case  like  this  when  the 
Court  has  erred,  if  at  all,  in  deciding  a 
question  of  law  (in  holding  its  inadmis- 
bilitv)  which  is  not  connected  with  the 
jurisdiction  of  the  Court.  GUR  PRASAD  v. 
SATGUR  PRASAD.  9  0-  C-  107- 

1659  S-  116,'  Second  Schedule— 622,  .525— 
Appeal  from  order  rejecting  application  for 
filing  an  aiuard  under  secti'T,  525,  Civil  Pro- 
cedure Code — Memorandum  of  appeal  to  be 
treated  as  an  application  for  revision — {Act 
XIV  of  1S91),  section  8,  cl.  (c) — Certificate — 
Two  Judges  hearing  application  for  revision, 
in  the  absence  of. 

An  appeal  from  an  order  rejecting  an 
application  to  file  an  award  under  section 
525,  Civil  Procedure  Code,  stated  that  even 
if  no  appeal  lay  the  Court  was  justified  in 
interfering  with  the  order  of  the  Court  be- 
low in  the  exercise  of  the  power  under  s. 
622,  Civil  Procedure  Code, 

Held,  that  an  appeal  does  not  lie. 

Held,  also,  the  powers  under  section  622, 
Civil  Procedure  Code,  should  not  be  exer- 
cised, and  that  an  application  for  revision 
of  an  order  would  not  be  a  proceeding  which 
is  incumbent  upon  the  two  Judges  sitting 
together  to  hear  in  the  absence  of  the  cer- 
tificate referred  to  in  section  8,  cl,  (c) 
of  Act  XIV  of  1891.  MAHARAJ  SINGH  v. 
LOCHAN  SINGH,  1.  Q-  C-  Sup,  22- 

1660  S-  115,  0.  XXI.  B.  58,  S.  47-S.  622, 
278,  244 — Attaclnnent — Objection  by  Judgment- 
debtor — Apyeal— Revision. 

The  judgment-debtor  objected  under 
section   2VB,    Civil  ^Procedure     Code,     to    the 


attachment  of  a  plot  of  land  with  tcmplog 
thereon.  Ho  alleged  the  equitable  estate  ia 
tho  property  attached  to  bo  in  others.  Hia 
objection  and  appeal  to  tho  District  Judgo 
were  dismissed  on  tho  ground  that  no  ap- 
peal lay.  Ou  his  application  under  section 
022,  Civil  Procedure  Code,  for  revision  hdd^ 
tliat  the  objection  of  the  judgment-debtor  did 
fall  under  section  278,  and  not  under  sec. 
244,  Civil  Procedure  Code,  and  the  remedy 
was  by  a  regular  suit.  The  Judge's  order 
was  substantially  right.  RAGHUBAR  v, 
UxMKDl  0,  C,  Sup,  11. 

1861-     8.   115,   O.  XLI.   B.  22— S.  622,  561 

— Decree  againyt  one  of  the  defendants — His 
appeal  accepted — Plaintiff  not  appealing 
nor  filing  objcclion  under  S.  561 — No  Relief 
against  other  defendants. 

A  sued  the  proprietors  and  the  agent 
of  a  firm  for  the  rent  of  a  godown  hired 
by  the  agent.  The  Munsifi  granted  a  dec- 
ree against  the  agent.  Tho  agent  appealed, 
but  A  did  not  appeal,  nor  did  he  raise 
any  o^i?ction  to  the  decree  under  S.  561 
of  the  Code.  The  Lower  Appellate  Gmrtbeld 
that  the  propreitors,  and  not  the  agent,  were 
liable  and  that  it  had  no  power  to  pass 
a  decree   against  the   proprietors. 

Held,  on  second  appeal,  that  A  was  en- 
titled under  S.  622  of  the  Code  to  ask  for 
a   revision. 

Held  also  confiming  the  decree  of  the 
Lower  Appellate  Court,  that  it  was  not  opea 
to  the  Court  to  grant  any  relief  to  A  as 
the  granting  of  such  relief  was  not  neces- 
sarily incidental  to  the  relief  granted  to 
the  agent  who  had  appealed— 28  M.  229,  27 
A.  23,  28  A.  95,  18  B.  520,  31  C.  643,  9  C. 
P.  L.  R.  62  and  14  C.  P.  L.  R.  46  referr- 
ed to.  SETH  BTNDRABANDAS  v.  MOTI- 
LAL.    8  H-  L.  R.  85- 

1662.  S-  llb'—S.  622—16  M.  L.  J.  326- 
See   S.    10   Col.    931. 

1663-  S.  115- S.  622—1  C.  L.  J.  255— 
32   C.    572— See.  S.    47   No  882  supra. 

1664-  S.  115— S.  C22--U.  B.  R.  1906  P. 
26   See   S.  48   No   923   supra. 

1665.  S.  115.— S.  622-See  S.  73—13  M. 
L.  J.  231  No  1095,  10  0.  C.  129  No  10Q9, 
6  B.  L.  R.  376  No.  1100,  82  P.  R.  1905  No. 
1102   supra. 

1666-  S.  115.— 5.  622—33  C.  487— See  S. 
74   No  1015   supra. 

1867.  S.  115— -5.  6'>2—7  C.  W.  N.  249— 
30   C.   36— See  S.   80   No  1124   supra. 

1668-  S.  llb-S.  622—17  M.  L.J.310— 
See  S.   95    No   1192   supra. 

1669.  S.  115.— 5.  622—9  C.  W.  N.  605^ 
See   S.   104  No   1346  iupra. 

1670-  S.  \15—S.  622—8  C.  W.  N.  296^ 
See  S.  109  No  1447  supra. 

I67I.  S.  115.— S.  622— See  S.  114—54  P. 
R.  1901  No  1505,  30  B.  56  No  1509,  30  B. 
625  No  1510,  A.  W.  N.  1907  P.  132  No  15 
12,    4   M.   L.  T.   86  No  1523   supra. 

1672'  S-  12Q—S.  639 — Joinder  of  parties 
— an  applicability  to  mortgage  suits  in  Muffusil 
in   Loiver   Burma.     See   Mortgage   (general)  — 
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Tha    Kainj   v.   MahUnU.    3   L.   B.     R.    1906 
P.    241. 

1673-  S.  12d-— 130,  131S.  652— Rules 
Only  consistent  with  the  Code — An  appeal  ac- 
contpanied  loith  copies  required  by  Cio.  Pro, 
Code  is  validly  presented.  T}ie  aconnpani- 
nients  required  by  17  to  25  Bombay  High  Court 
rules  are  extraneous  and  can  be  filed  after- 
wards. 

Per  Chandavarkar  J.-No  rule  of  the  Iligb 
Court  can  add  to  or  modify  the  conditions 
and  limitations  of  the  law  laid  down  in 
the  Limitation  Act.  The  rules  made  or  to 
bo  made  under  S.  G52,  0.  P.  0.,  must  be 
"consistent"  with  the  Code.  There  is  no 
power  given  to  frame  a  rule  modifying  any 
rule,  or  made  as  to  computation  of  limita- 
tion proscribed  expressly  or  by  necessary 
imolication    in    the   Limitj-tion     Act. — CHQ- 

niLal  v.  dahyabhi.    9  B  L-  R-  USSl 
=  2  M.  L    T    410--82  B    14  (F    B) 

1674-  8-  129-— 130,  131— 652— Probate— 
Coatp — Counsel's  fee — Objection  as  to  fee — Fee 
out  of  all  proportion  to  work — Rules  of  High 
Court,  Nos.  89,  90,  205 — Discretion — Appeal 
— Revision. 

In  a  probate  suit  0.  filed  a  caveat  but 
when  the  case  was  called  on  he  withdrew 
the  caveat  being  satisfied  with  regard  to 
the  genuineness  of  the  Will.  The  Court 
discharged  the  caveat  with  costs  and  pass- 
ed a  decree  for  probate.  The  draft  decree 
allowed  Rs.  50  for  Counsel's  fes  as  pro- 
vided for  by  Rule  205  of  the  Rules  of  the 
Court  for  a  contested  application  for  pro- 
bate. Respondent's  Counsel  in  open  Court 
objected  to  the  fee  allowed  in  the  draft  dec- 
Yu.-  whereupon  the  Judge  certified  that  his 
intention  was  to  give  costs  on  the  higher 
scale.  Accordingly'  a  sum  of  Rs.  1,070  was 
substituted  for  Rs.  50  in  the  draft  decree. 
No  notice  of  the  objection  was  given  to 
the   other    party» 

Held,  (1)  that  the  Respondent's  counsel 
ought  to  have  filed  the  olij action  with  the 
Registrar  as  provided  by  Ruiu  89  who  would 
have  given  notice  of  it  to  the  other  par- 
ty under  Rule  90;  (2)  that  the  resolution 
passed  by  tlie  Judges  of  the  High  Court  to 
the  effect  that  in  fature  the  awardiug  of 
costs  gen^Crally  without  any  special  order 
should  be  interpreted  as  carrying  a  fee  on 
the  higher  scale  unless  a  direction  to  the 
contrary  was  made,  though  not  embodied 
in  a  rale,  yet  it  maj'  be  looked  at  to  ex- 
plain the  otherwise  ambiguous  term  "costs;" 
(P»)  that  the  fee  awarded  by  the  Judge  was 
a  fee  out  of  all  proportion  to  the  work, 
and  Rs.  150  would  represent  a  not  illi- 
bernl  allowance  and  which  ought  to  be 
awarded. 

Tliat  generally  a  discretion  exorcised  in 
awarding  costs  will  not  be  interfered  with 
on  appeal  but  in  this  case  it  appeared  that 
no  discretion  had  been  exorcised.  II.  E. 
CLARK  V.  E.  CALEB.  A.  W-  N-  1905 
p.  83- 

ItiVS.     S-  129,  130,  131— C52— Pleader  hold- 
ing brief  for  another  iHeader  filing  ap2}eal — 
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Mistake  of  law — Recognized  agent — Proper  pre- 
sentation of  appeal — Digrst  of  Jiidicial  Com- 
viissioner's  Court,  Rule  III,  IV  (a),  (b)  and 
IV  A — Limitation  Act  S.  5  and  5 A. 

An  appeal  was  presented  to  an  officer 
of  the  Judicial  Commissioner's  Court  by  L., 
a  pleader  ot  that  Court,  and  on  19th  August 
1899.  The  appeal  was  presented  to  a  Judge 
of  that  Court  on  12  Aug.  1899  and  admit- 
ted. The  appeal  was  signed  "  by  L.,  Vakil, 
holding  the  brief  of  I.  aud  A,  Vakil."  The 
Vakalat-nama  attached  to  the  memorandum 
of  aj)peal  was  signed  by  the  appellant  in 
favour  of  I.  and  A.  on  respondent's  objec- 
tion the  m-^inorandum  of  appeal  was  retun- 
ed  to  the  appellant  on  2nd  July  1901,  as 
it  bad  not  been  presented  by  the  recogniz- 
ed agent  or  the  pleader  of  the  appellant  as 
required  by  s.  541  of  the  Civil  Procedure 
Code.  The  appeal  was  again  presented  to 
a  Judge  of  the  Court  on  3rd  July  1901  and 
admitted  subject  to  the  question  of  limita- 
tion. The  appellant  claimed  the  benefit  of 
Ss.    5,  5A    of  tho  Limitation    Act. 

Held,  that  there  was  no  brief  for  L.  to 
hold  for  I.  and  A.  and  that  altbough  L.  act- 
ed, as  a  matter  of  fact,  under  the  mistaken 
belief  that  he  could  lawfully  do  what  was 
required  to  file  the  appeal,  such  belief  was 
not  formed  with  due  care  and  attention, 
and  that  he  therefore  did  not  act,  as  a  mat- 
ter of  law,  under  a  mistaken  belief.  It  was 
not  proved  that  L.  was  misled  by  any  prac- 
tice of  the  Court  or  by  any  act  of  the  Court 
in  receiving   or   admitting  the   appeal. 

Held,  therefore,  that  Ss.  5  and  5A  of  the 
Limitation  Act  did  not  cover  a  case  like  this 
and  the  appeal  was  barred.  SHAMESHAR 
DATT  S1N(4H  V.  MAHADEQ  PARSHAD 
SINGH.     4    Q.  C.   303. 

1676.  S-  129,  130,  131,  141,  O.  XLI,  R. 
10— S.  652,  64:7,  549— Security  for  costs— Ap- 
peal  under   Letters   Patent. 

Held,  that  the  respondent  in.  a  Letters 
Patent  appeal  preferred  against  the  deeisixaa 
of  a  single  Judge  of  the  High  Court  in  a 
mofussil  case  cannot  apply  for  security  be- 
ing demanded  from  the  appellant  for  costs. 
No  rule  has  been  made  under  Section 
652  of  the  Civil  Procedure  Code  authoriz- 
ing   the    making  of  such  an  application. 

Section  549  of  the  Civil  Procedure  Code 
applies  only  to  appeals  preferred  to  the  High 
Court  from  subordiualo  Courts  subject  to 
its   appellate   jurisdiction. 

Section  9  of  the  Charter  Act  cannot  be 
relied  on  in  support  of  such  application. 
SESHA    AIYAR    v.    NAGARATHNA     LALA. 

13  ML.  J.  362  =  27  M-  121. 

1677.     S-   129, 130,  131— S.  652— Execution 
of  decree—  Procedure  —Res- judicata. 

The  Chapter  VII  of  the  Civil  Procedure 
Code  does  not  apply  to  execution  proceed- 
ings. 

When  an  application  for  execution  is 
dismissed  for  default  of  prosecution,  an  ap- 
plication to  restore  the  original  application 
cannot   be    entertained.    The    decree-holdej: 
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should   filo   a    frosh     applicaLiou    for    execu- 
tion. 

Orders  passed  in  cxooution  department 
are  binding  on  parties,  oven  if  invalid,  if 
tboy  are  passed  after  notice  to  them  and 
no  steps  are  taken  to  set  the  orders  aside 
by  appeal  or  otherwise.  DULO  RAM  v.  PA- 
LA  MAL.    139  P   L-  R.  1905 

1678.  S.  129,  130,  131,  0.  Ill,  R.  I,  2,  3 
6)2,  36,  37,  3S—Airpeal  argued  by  a  pleader 
holding  brief  for   another  is  legal  practice. 

Held,  that,  although  no  tormal  rule  re- 
garding the  transfer  of  a  brief  by  one  plea- 
der to  another  had  been  mada  by  the  Court 
of  the  Judicial  Commissioner,  yet  regard 
being  had  to  the  fact  tbat  the  practice  was 
one  of  a  long  standing  in  the  Court  and 
cue  formally  authorized  by  the  other  High 
Courts,  and  also  to  the  fact  that  it  facilitat- 
ed the  work  of  the  Court  and  tended  to  the 
convenience  of  the  pleaders  practising  before 
the  Court  and  of  the  parties  as  well,  tbe 
practice  was  a  proper  one  and  should  be 
maintained. 

Held,  further,  that  an  appeal  heard  and 
argued  by  a  pleader  of  Judicial  Commis- 
sioner's Court  to  whom  the  brief  had  been 
so  transferred  bj'"  another  pleader  was  pro- 
perly heard  and  decided  and  the  party  so 
represented  should  not  be  allowed  to  re-argue 
the  appeal  (40  C  308,  22  B  654,  9  A  613  and 
2  Q  B  D  43  rcid).  PUaG  uLias  NAiSIIHJ  v. 
THE  DEPUTY  COMMISSIONER  OF  BAH- 
RAICH.     9   0    0-  65 

1679.  S-  132,  O,  XLIV  B.  i,  O.  XXXIII. 
B.  3—S.  640,  592,  40i— Letters.  Patent,  sec- 
tion 8 — PreseiitiUion  of  an  appeal  by  a  parda- 
nashin  lady  through  her  didy  authorized 
agent. 

An  appeal  in  formd  pauperis  by  a  parda- 
nashin  lady  may  be  presented  in  the  High 
Court  by  her    duly   authorized  agent. 

It  is  not  necessary  that  the  application 
under  Section  592  of  the  Code  of  Civil  Pro- 
cedure should  be  made  by  the  plaintiff  in 
person,  or  by  an  advocate,  vakil  or  attorney 
of  the  High  Court.  W.  V.,  1900,  p.  95,  re- 
ferred to.  WAZIR-UN-NISA  v.  ILAHI  BA- 
KHSH.  S.  a,  W.  N.  A-,  1901,  p.  213  = 
24  A    172 

1880.  S.  132,--S^.  640— 30  M.  54— See  S. 
104,    No.    1553  supra. 

1681-  S-  136,  O.  XXXVIIIR.  6,  O.  XXIX 
R.  1—S.  648,  483,  484,  492—Atlachvicnt  before 
judgment  of  property  beyond  jurisdiction  of 
Court — Injunction. 

A  Court  has  no  power  to  attach,  before 
judgment,  property  outside  its  jurisdiction. 
It  may  grant  injuiiction  re-^trainiMg  t'le  do- 
fendtmt  from  triinsfen-ing  thp  lorDp'^r*,  \'  jv^'.,!- 
ing  the  suit.  RAJA  GOCULDAS  u.  JANKI- 
BAT.  JAMNADAS  KliUSM.DAs  v  R  a- 
CHAND    RAMGHAND.     5    fi-    L-   R,570  = 

7  G-  W.  N-  21S. 
1632-    S- 136-645. 

Held  that  section  61S  does  not  extend  the 
operation  of  Section  483  to  property  outside 
the  iurisdictiou  9f  the  Court.    8  M.  20^  1  L. 
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B.  R.  310,  P.  J.  L.  B.  56,  7  C.  W.  N.  21G  refer- 
red to.  KIM  KIM  V.  NGA  KYAW  WE.  U. 
B  R.,  1907,  P-  13  (C-  P  ) 

1633-  S-  136  -G48—Attachvient  before  judg- 
vieiU — Properly  outside  jurisdiction  of  Court — 
Civil  Proc'durc.  Code,  S.  648— Rulings  vf  Spe- 
cial Court  binding. 

Section  GIB  of  the  Code  of  Civil  Proce- 
dure does  not  prescribe  the  circumstances 
under  which  attachment  before  judgment 
may  be  ordered  of  property  situated  out  ide 
the  jurisdiction  of  the  Court,  but  nie  ely 
pi  escribes  the  procedure  to  be  adopted  when 
property  outside  the  jurisdiction  oi  the  Court 
is  10  bo  attached. 

Ruling  of  the  Special  Court  are  binding 
on  the  Courts  of  Lower  Burma  unless  or 
until  they  are  overruled  by  the  Chief  Court. 
Krishna  Sami  v.  En  gel,  (1885)  I.  L.  R.,  8  Mad. 
20.  Daivood  v.  Moona  Abdul  Kasslm,  P.  J.  L.. 
B.,  56,  referred  to.  N.  PANNU  THAVEN  v. 
SATHAPPA  CHETTY.  1  L-  B-  R-  1900" 
1902.  P-  3^0 

1684  s".  138— S.  648-3  L.  B.  R.  1906,  p. 
203 -See  S.  104  supra. 

1385-  S.  I3d-S.  197— Village  Mimsiff  i& 
a  Court  and  can  administer  oath. 

Held,  also,  that  it  was  unnecessary  to 
consider  and  decide  whether  a  Village  IVlun- 
siff  in  the  Madras  Presidency  is  or  is  not 
a  Magistrate  within  the  meaning  of  sectiori 
197  (a)  of  the  Civil  Procedure  Code  as  that 
expression  is  defined  in  the  Imperial  General 
Clauses  Act  for  the  aflidavit  in  question  was 
sworn  to  before  a  Village  Munsif!  who  v/aa 
perhaps  also  a  Village  ^Magistrate,  and  under 
clause  (a)  of  section  197  of  the  Civil  Proce- 
dure Code  '•  any  Court  may  admir)isler  the 
oath  of  the  declarauion  to  an  affidavit." 

That  under  sections  195  and  483  of  the 
Civil  Procedure  Code  evidence  may  be  given 
by  affidavit  in  support  of  an  application  for 
attacliment  bofo-re  judgment  and  if  such 
affidavit  is  intended  to  bo  used  in  a  judicial 
proceeding  before  a  Court  of  Justice  and 
the  declarant  has  made  a  statement 
therein  that  is  false  to  his  knowledge,  touch- 
ing any  point  material  to  the  object  for  which 
the  affidavit  is  to  be  used  the  declarant  will 
be  guilty  of  an  offence  under  section  199  of 
the  Indian  Penal  Code.  It  could  not  there- 
fore bo  held  that  the  Courts  below  acted 
illegally  or  with  material  irregularity  in  the 
exercise  of  their  j|aritidiction  with  the  mean- 
ing of  section  622  of  the  Civil  Procedure 
Code  in  granting  and  upholding  the  sanction 
for  an   offence   under  section  199,  I.  P.  C. 

That  if  the  matter  to  which  the  sanction 
rel  itod  h:^-d  not  come  before  the  High  Court 
on  its  merits  under  section  195  of  the  Crimi- 
nal Proc!:dure  Code  the  petition  could  not 
be  granted. 

Tlie  High  Court  in  the  exercise  of  powers 
under  st'CtioM  15  of  the  Charter  Act  set  aside 
the  sanction  on  the  ground  that  it  had 
quashed  sanction  in  the  same  matter  under 
different  sections  of  tho.  li^diau  Penal  Code. 
PALAiqiAPPA    CHEITY    v.    ANisAMALAI 
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CHETTI.    14  M.  L.  J..  1804,  p.  74-27  M- 
223 

1686-  S-  141- — 047 — Procedure  in  miscel- 
laneous applicalioiis — Appointment  of  guar- 
dian— Muham,madan  Law — Mother  married 
again. 

The  mere  circumstance  of  a  Muham- 
madau  mother  having  married  again  docs 
not  qualify  her  from  being  appointed  guar- 
dian of  the  person  of  her  minor  daughter, 
if  otherwise  she  is  a  fit  person  to  be  so  ap- 
pointed. 

When  an  application  for  appointment 
of  guardian  is  opposed,  the  procedure  to  be 
adopted  is  the  procedure  prescribed  with 
respect  to  suits  by  section  647,  Code  of  Civil 
Procedure.  GHAFURAN  v.  CHANGA.  3 
A.  L  J.,  841  =  W  Nm  a.  1906,  P.  64- 

1687-  S.  141 — 647 — Second  appeal  against 
order  passed  in  execution  of  decree  in  suit  cog- 
nizable by  Court  of  Small  Causes. 

No  second  appeal  lies  from  an  order 
passed  in  execution  of  a  decree  in  a  suit  of 
the  nature  cognizable  by  a  Court  of  Small 
Causes.  NARAYAN  PARM.aNAND  v.  NA- 
GINDAS  BHAIDAS.  7  B-  L-  R-  641-^30  B- 
113. 

1688-  S.  141,  0.  IX  B.  9,  0.  XXI R.  00 
— S.  647,  311,  103 — Appeal  against  order  re- 
fusing applicatioyi  for  reviving  application 
under  S.  311,  C.  P.  C. 

Held,  that  no  appeal  lay  against  an  order 
rejecting  application  of  the  judgment-debtor 
puiportirg  to  be  one  under  section  103  of 
the  Civil  Procedure  Code  for  the  purpose  of 
reviving  an  application  made  under  section 
811  which  had  been  dismissed  for  non-appear- 
ance of  the  judgment-debtor.  11  Mad., 'S19  ; 
10  Bom.,  433  ;  19  W.  R,  122  referred  to.  JUNG 
BAHADUR  v.  MAFIADEO  PROSAD.  8  W- 
N  0,160  =  310.207- 

,1689  S.  Ill,  O.  XLI  R.  22—6i7,  561— 
Ol^j'cLion  against  co-resjiondent — Powers  of 
HigJi  Court  in  revision. 

The  High  Court  in  dealing  with  revision 
petitions  under  S.  25  of  the  Provincial  Small 
Cause  Act  IX  of  1887  can  exonerate  the  de- 
fendant against  whom  the  decroe  has  been 
passed  by  the  lower  Court  ar.d  pass  a  fresh 
decree  against  another  when  all  the  parties 
are  before  the  Court. 

Obiter: — S.  G47,  C.  P.  C,  makes  applicable 
to  revision  petitions  under  S.  25  of  tbe  Pro- 
vincial Small  Cause  Act,  the  procedure  re- 
lating to  appeals,  and  consequently  a  memo 
randum  of  objections  will  lie  in  such  revision 
petitions.  A  memorandum  of  objections 
between  co-respondents  was  allowed  in  the 
case.  KRISHNA  AIYANGAR  v.  APPANAI- 
YANGAR.     17M.LJ-,  62.  i 

161/0-     S-  141,  0.  XXI  R.  55,  0.  XXXIX  R.  i 
6 — 647,  278,   4:98— Sale   of  perishable  propeitj/  j 
under  attachment  during  pendency   yf  applica- 
tion  for    removal    of    attachment — Sale    pro- 
ceeds. 

Where  moveable  property  under  attach- 
ment is  sold  to  prevent  waste  or  deteriora- 
tion during  the  pendency   of  au  application 
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under  section  278,  Civil  Procedure  Code,  for 
the  removal  of  the  attachment,  the  sale  pro- 
ceeds should  be  placed  in  deposit  as  repre- 
senting the  property  sold,  and  should  follow 
the  result  of  the  proc:-edings  for  removal  of 
attachment.  MA  KYIN  v.  A.  S.  MUTU 
RAMAN  CHETTY   AND   OTHERS.     4  L- B. 

T>       Jg 

1691  S.    141,  144,   0.  XXI   R.  90 -S.    47, 

583,  311 — Restitution  of  possession  of  property 
by  Court  under  order  of  appzllate  Court — Pro- 
perty taken  in  execution  of  decree. 

B's  property  was  sold  in  execution  of 
a  mortgage  and  was  purchased  by  A  the 
decree-holder.  B's  objections  under  section 
311,  Civil  Procedure  Code,  were  disallowed 
by  the  subordinate  Judge.  The  Judicial 
Commissioner  held  on  appeal  that  he  ought 
to  have  enquired  into  the  question 
whether  a  certain  mistake  in  the  procalma- 
tion  had  received  intending  bidders,  set 
aside  the  order,  and  directed  tbe  Subordinate 
Judge  to  restore  the  application  under  sec. 
311  to  the  pending  file  and  dispose  of  it 
according  to  law.  In  the  meantime,  the 
Subordinate  Judge  had  passed  an  order 
confirming  the  sale,  had  given  a  certificate 
of  sale  to  A  and  had  placed  him  in  posses- 
sion of  the  property.  On  the  strength  of 
the  order  of  the  Judicial  Commissioner's 
Court  B  applied  to  the  Subordinate  Judge 
to  put  him  back  into  possession  of  the  pro- 
perty. 

Held,  that  section  583  read  with  Section 
647  of  the  Civil  Procedure  Code,  provided 
for  restitution  of  possession  under  orders  pass- 
ed in  appeal,  which  did  not  amount  to  decrees, 
that  tbe  Subordinate  Judge  had  power  to  re- 
store B  to  possession;  and  that  the  effect  of  the 
order  of  the  Judicial  Commissioner's  Court., 
setting  aside  the  dismissal  of  the  roispondenta' 
objections  being  to  put  the  parties  back  to 
t;ie  stage  at  wliich  the  objections  were  disal- 
lowed, the  Subordinate  Judge  was  right  in 
doing  so.  RAJA  RAMPAL  SINGH  v.  LAL 
RAMESH  SINGH,  9  0-  C  101- 

1692  S.  141,  0.  I.  R.  8  (2),  10,  0.  XXII 
R.  10— Section  647,  32,372—Auction-]mrcha- 
ser  made  respondent  after  iyistitution  of  ap- 
peal. 

S.  32  is  very  wide  and  empowers  the 
Court,  at  any  time  either  upon  or  without 
application,  to  order  that  the  name  of  any 
person,  whoso  presence  brfore  the  Court 
may  be  necessary,  be  added  in  order  to  en- 
able it  effectually  and  completely  to  adju- 
dicate upon  and  settle  all  the  questions  iu- 
volved  in  the  suit. 

Where  a  question  arose  in  the  execution 
department  as  to  the  nature  of  the  property 
sought  to  be  sold  by  the  decree-holder,  and 
after  tbe  institution  of  an  appeal  in  the  High 
Court  the  property  was  sold  by  the  execution 
Court. 

Held,  that  the  auction-purchaser  should 
be  allowed  to  defend  his  interests  by  his 
name  being  added  as  a  party  in  the  array 
of    respondents   to   the   appeal   in    the   High 
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Conrfc.     MTMAD    ALT    K1I\N   v.    THiil    AL- 
LAHABAD baniv,:ld.,  2  A;L.  J.  518- 

1693  S.  Ul,  O.  Z.V  7^.  9,—Gi7,  lOJ-Appli- 
cation  for  rcoi.^ioii—Disnii.'isal  for  dcfaiUt  — 
— Poioer  of  Court  to  restore  tJie  application. 

TLid,  tliab  if  aa  application  for  revision 
is  dihuiissod  for  ^default  of  th.3  pv-)fciliionor, 
such  petition  can  bo  restored  by  the  Oouit 
under  section  103,  Civil  Procodare  Code,  by 
virtue  of  tJio  provisions  of  section  617  of  the 
Code.  109  P.  R.  1832,  Diss  76  P.  R.  1903; 
75  P.  R.  1881,  Gl  P.  R.  1901  (F  B.);  14  0. 
177;  62  P. R.  1894,  leferred  to  and  distinguished. 
JEWANI  V.  BHAGEL  SINGH,  97  p.  R. 
1907  =  33P.  L.  E.  1908. 

1-394-  S.  141— <Sf.  Gir—Evidc^nce  record  of 
in  viisceUaneoiis  proceedings — Application  for 
appointment  of  guardian — A.  W.  N.  1905,  p. 
101— See  Guardians  and  Wards  Act  VII  of 
1890.  s.  10,  col.  807.  -^ 

1695  S.  141 — 5.  6i7'~An  order  dismissing 
objections  to  the  execution  of  a  decree  for  de- 
fault—28  C.  81— See  s.  2,  col.  906. 
;-,1693-  S.  141— S.  647—Application''tohaue 
persons  declared  as  touts— IS  M.  L.  J.  272 — See 
Leaai  Practitioners  Act  XVIII  of  1879,  s.  36, 
col.  511. 

1697-  S.  141— S-  647— Decree  for  possession 
— Order  in  execution  proceedings — Appeal — 
26  M.  438— See  Special  Relief  Act  of  187 7, j 
s.  9,  col.  391. 

1698-  S.  141—5^-  647— Rival  applicant. 
Power  to  refer  to  arbitration — 5  A.  L.  J.  101 — 
See  s.  11,  col.  808. 

1699.  S.  141— S.  647— Ex  parte  order- 
Power  of  the  Small  Cause  Court  to  set  aside  the 
order.  8  B.  L.  R.  803—31  B.  45— See  Pre.  S. 
C.  C.  Act  XV  of  .1882,  s.  38,  col.  753. 

1700-  S.  141 -^^.  647-10  C.  W.  N.  40 -See 
s.  11,  No.  400  supra. 

1701-  B.  l^i—S.  47—28  C.  6734— See  s.  47, 
No.  803  supra. 

1702  S  iU-5.  647—25  B.  327— See  ss. 
9i,  93— No.  11S6  supra. 

1703  S.  141-S.  6i8—25.  478B—Sec  s' 98, 
No  1224  supra. 

1704.  S.  Ul—S.  647—27  B  415— See  s. 
109— No.  1437  supra. 

1705.  S.    141—5.    647— See    s.    115— 27  M. 
604,  No.  1630,  3  N.    L.    B-   55,  No.  1634,  30  M.  \ 
811,  No.  1655  supra.  i 

1708.  S  141— S.  647— B.  JM.  L.  .  362 -See  \ 
s.  129,  130,  131,  No.  1676  supra. 

1707.  S.  141— 'S-  6^7—3  L.  B.  R.  1906,  p. 
203  — See  s.  131,  No.  16S3  supra.  j 

1708     S.  144— "S.  533-  Afislgi^ment  of  decree^ 
for  cods — -Assignee   not  party  to  suit — Recovery 
of  costs  from  assignee— Cause  of  action. 

Where  a  person,  not  a  party  to  the  suit, 
purchased  for  consideration  from  the  dec- 
ree-holder the  right  to  receive  from  the 
Court  a  sum  of  money,  being  the  costs  due 
from  the  judgment-debtor  to  the  decree- 
holder,  and  he  received  those  costs  from 
the  judgment-debtor  through  the  Court  in 
due  process  of  execution  and  the  judgment- 
debtor,  by  reversal  of  the  decree  on  appeal, 
became  entitlod   to  reoover  from  the   decrea- 
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holder  the  cost  paid  by  him  — 

Il-td,  that  the  assijjnco  not  being  a 
party  bo  the  suit  or  a  roproaonbative  of«  a 
party,  the  judgmont-dobtor-  could  not  re- 
cover from  the  assignee  by  exooubion  the 
costa  paid  by  him,  nor  could  ho  bring  a 
suit  against  the  assignee,  owing  to  the  Wiint 
of  cause  of  action  against  him.  LALPA 
PllVSAD  V.  SADIQ  H  US  A  IN,  A  W-  N-  1902 

P  47  =  24  A  223. 

1709  8.  144— i>.  583— Application  for  rmsne 
2^ ro fits  —Dismissal  of  application— Separate  suit 
for  m^sne  prq/i^'s— Res  judicata. 

Where  upon  reversal  of  the  decree  on 
appeal  the  defendanb  claimed  mesne  pro- 
fits in  the  execution  proceedings  under  sec. 
533,  Civil  Procedure  Code,  and  the  claim 
was  dismissed,  and  he  brought  a  fresh  suit 
at  the  suggestion  of  the  execution  Court — 

Held,  that  so  long  as  the  order  of  dis- 
missal remained  unreversed,  it  was  a  baif 
to  any  further  proceeding  in  respect  of  bha 
same  claim.  The  mabber  having  been  de- 
cided by  a  Court  competent  to  decide  it, 
the  order  operated  as  res-jrtdicata.  SRI 
NATH  3AH\I  v.  RAM  RVTAN  LAL,  A-  W- 
N.  1902  p.  95  =  24  A.  381. 

1710  8.  144— -5.  583— Practice— Death  of 
one  of  two  appellants  peniing  the  hearing  of 
the  appeal — Heir  of  the  deceased  not  brought 
on  record — Appeal  heard  on  behalf  of  surviving 
appellant  only  and  accepted — Right  of  heir 
of  the  deceased  appellarit  to  restitution  of 
amount  paid  as  costs. 

Aa  appeal  was  filed  in  the  High  Court 
jointly  by  the  first  and  second  defendants, 
against  bobh  of  whom  the  decree  appealled 
agiinsb  had  been  pissed.  Daring  the  pend- 
ency of  bha  appeal  bhe  first  defendanb  died 
without  his  legal  representative  baiug  broaght. 
on  the  record.  The  vakil  for  ihe  appellants 
represented  at  the  hearing  of  the  appeal  bo 
the  Court  that  he  was  prepired  to  go  oq 
with  the  appeal  on  behalf  of  the  survivor^ 
and  the  appeal  was  heard  and  accepted, 
the  suib  being  dismissed  with  costs  through- 
out. 

The  son  of  the  first  defendant  sought 
resititution  of  the  amounb  of  costs  realized 
by  the  plaintiffs  against;  the  first  defendant 
only  in  execution  of  the  original  decree 
that    was    reversed    in    appeal. 

Held,  bhat  it  was  expressly  recited  in 
the  appellate  decree  passed  by  the  High 
Court  that  the  appeal  was  prosecuted  only 
on  behalf  of  the  surviving  defendant,  and 
the  decree  must  be  construed  as  limited 
to  his  interests  only.  The  decree  of  tha 
original  Court  must  be  regarded  as  still 
in  force  against  tha  first  defendant,  and 
his  heir  was  not  entitled  to  the  restitution 
claimed,  but  he  being  s.till  a  minor  wag 
at  liberty  to  prosecute  the  appeal  of  hia 
father,  and  the  law  of  limitacion  would 
be  no  bar  to  his  taking  the  necessary 
step^  towards  that  end.  NATESA  AYYAR 
V.    ANNASAMf    AYYAR.     23    M.    426- 

I7II.     S-  lH.—533—Couri;    having    juris- 
diction to  hear  ap;plication  for  refund. 
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The  mortgagees  purchased  in  oxocution 
of  a  simple  money-decree  a  2-anna3  out 
of  an  8-annas  share  of  property  mortgaged 
with  them,  Subacquontly  iu  execuLiou  of 
decree  upon  their  mortgage  they  got  a 
4-annas  share  of  the  property  sold  and  at  the 
Bale  thoy  purchased  a  2-anna3  share.  The 
subordinate  Judge  had  directed  the  whole 
8-annas  to  be  sold.  On  appeal  the  District 
Judge  had  held  that  the  sale  should  bo  of 
4-annas.  While  an  appeal  was  ponding  bo- 
fore  the  High  Gourc  4-annas  share  was 
sold  and  the  sale  confirmed.  The  High 
Court  on  appeal  declared  that  the  execu- 
tion should  have  been  -allowed  after  de- 
ducting an  amount  proportionate  to  the 
value  of  the  2-:annas  share  which  the  mort- 
gagees had  purchased  and  exempted  from 
sale. 

Heldy  upon  application  by  the  mort- 
gagors for  refund  to  them  of  the  propor- 
tionate value  of  the  2  annas  share  which 
the  mortgagees  had  purchased  in  execution 
of  their  money-decree  that  the  refund  could 
be  ordered  but  the  application  should  have 
been  made  to  '  the  Court  which  passed  the 
decree  against  which  the  appeal  was  pre- 
ferred '  i.  e.  the  Court  of  the  District  Judge. 
KHEM  NARAIN  CHOWDRY  v.  Mussavi- 
mat  GANESHO  KUAR.     5,  W-  N-    C-  287- 

1712-  S-  144—5.  583- No  Restitution 
against   a  person   not  a  party   to   appeal. 

No  restitution  can  under  this  section 
be  obtained  against  a  person  who  was 
not  a  party  to  the  decree  passed  on  ap- 
peal. BHAJJU  LAL  V.  RAM  BHAROSE, 
8  0   C  115 

17i3-  S-  144- — 563— Restitution  of  things 
iT}ii>7operly   taken   in  execution   of  decree. 

By  its  inherent  power  a  Court  can  or- 
der restitution  of  everything  that  has  been 
taken  in  execution  of  its  decree,  whether 
the  thing  taken  was  rightlj'  taken  in  exe- 
cution or  not.  So  where  a  decree  for  mere 
confirmation  of  possession  was  wrongly  al- 
lowed to  be  executed  and  plaintiff  was  plac- 
ed in  possession,  held,  that  on  reversal  of 
the  decree,  possession  should  be  restored 
to  the  defendant.  21  C.  989;  14  C.  484  re- 
lied on.— MUNSHI  DINESH  PROSHAD  v. 
SHANKAR  CHOWDRY.  9  Q.  \f.  JT. 
83- 

1714-  S.  1^^.-583— Wrong  done  by  or- 
der of  coiut  to  he  under  restitution — No 
express  order  in   the  decree. 

The  principle  is  that  when  there  has 
been  a  wrong  done  by  an  order  of  a  court 
which  has  been  set  aside  on  appeal,  the 
court  executing  the  final  decree,  without 
express  authority  of  law,  is  competent  to 
put  the  parties  into  the  position  that  they 
occupied  before  that  order.-RADHAY  SINGH 
V.  MANGNI  RAM.  6  C-  W-  N-  710  at 
712 

1715-  S.  14:4:-— 583- Execution  of  decree 
— Parties  having  different  characters — Liabi- 
lities in  different  capacities—Trustees— Resti- 
tution, 


Acts  Sup:  Govt  (V  of  1908)  '(Contd.) 

Trust  property  cannot  bo  taker»  in  ex- 
ecution, where  the  decree  is  against  a  per- 
son who  is  a  trustee,  if  the  debt  in  re- 
spect of  which  the  decree"  \h  obtained  is  a 
personal  debt.  Conversely  the  private  pro- 
perty of  an  individual  cannot  bo  tak'^n  ia 
execution  of  a  decree  again.st  that  indivi- 
dual in  his  capacity  as  a  trustee,  except- 
ing, of  course,  in  a  case  where  the  liabi- 
lity arises  irom  a  breach  of  trust  on  tho 
part   of    the    trustee. 

A  manager  of  a  temple  obtained  a  dec- 
ree. Ou  payment  being  made  to  him  ia 
pursuance  of  the  decree,  he  handed  over 
the  proceeds  to  the  temple  committee.  Tho 
decree  being  reversed  on  appeal,  an  order 
for  restitution  was  mide.  An  application 
was  made  for  execution  of  the  order  by  his 
arrest. 

Held,  that  the  order  could  not  be  ex- 
ecuted against  him  by  his  arrest.  VENKA- 
TASAMI    PILL  A I  v.  KUPPAYEE    AMMAL. 

14  M.  li.  J.  377. 

1716-  S.  144-— 5.  583— Execution  of  dec- 
ree— Restitution  of  property  sold  in  execu- 
tion of  a  decree  reversed  in  appeal— Fruce- 
dure. 

In  a  suit  for  a  declaration  that  certain 
property  belonged  to  the  defendant  j-idg- 
ment-debtor  the  plaintiti  decree-holdoi.-  ob- 
tained a  decree  and  proceeded  ou  the 
strengtn  thereof  to  sell  the  property.  Ia 
appeal,  however,  this  decree  was  reversed. 
The  rightful  owner  of  the  property  sold 
then  applied  to  the  Court  for  restitutioa 
of    tho  property. 

Held,  that  whether  the  application  could 
or  could  not  be  codsidered  as  one  lailiug 
strictly  within  tho  terms  of  section  5S3  of 
the  Code  of  Civil  Procedure,  the  applicant 
was  entitled  to  testituLion.  6  C.  \V.  N. 
710  referred  to.  SHIAM  SUNDaR  LAL  v 
KAISAR  ZAMANI  BEGAM.  A-  W  N 
1808  p.  315  =  4  A-  L.  J.  19  =  29  A- 143- 

.1717.  S.  144— S.  583— Execution  by  as- 
signee of  decree — Assignee  not  party  to  appeal 
— Restitution. 

A  decre3  being  reversed  by  the  appel- 
late court,  restitution  by  way  of  execution 
cannot  be  claimed  against  the  assignee  of 
the  decree  who  had  recovered  in  execution, 
but  who,  nevertheless,  was  not  made  a  par- 
ty respondent  to  tho  appeal.  Execution  un- 
der S.  583,  C.  P.  C,  can  be  had  only  as 
against  one  who  is  a  party  to  the  appeal, 
or  who  had  derived  an  .interest  subsequent 
to    the   decree. 

Quaere: — Whether  the  result  of  the 
appeal  was  not  binding  on  the  assiouee 
who  had  not  chosen  to  come  on  the  record 
to  support  the  decree  he  had  purchased. 
B.  L.  PRIRZONl  V.  RAJA  RAM  NaRAIN 
SINGH.     6  C    W.   N.   426- 

1718-  S.  144-— S.  583— Right  to  apply  for 
restitution  not  confined  to  parties  to  appeal 
— Rights  accruing  during  litigation. 

Held,  that  it  is  not  necessary  that  a 
person     asking  for    restitution     under    this 
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section  sIkhiUI  liavo  boon  a  party  to  tho 
successful  appoal,  if  tho  appeal  is  in  offoct 
and  substance    in    favour    of   such  a  party. 

Under  this  section  the  parties  must  bo 
placod  in  tho  position  they  wore  previous- 
ly in,  irrespective  of  any  other  rights  ac- 
cruing to  any  of  tlio  parties  d\iring  the 
litigation.  GUNGA  PROS  AD  v.  BROJO 
NATII    DAS,    12    C     W.     N-    642. 

1719-  S.  144 --0.  XTA.  R.5,  O.  XIILR. 
11 — jS'.   583,   545   (c) — Liability   of  surety. 

Where  a  surety  has  rendered  himself 
liable  on  behalf  of  an  appellant  for  the  due 
performance  of  tho  decree  or  order  of  an 
Appellate  Court  (Section  515  (c),  Civil  Pro- 
cedure Code),  or  on  behalf  of  the  respon- 
dent for  tho  restitution  of  property  and 
tho  duo  performance  of  the  decree  or  or- 
der of  the  Appellate  Court  Section  546, 
Civil  Procedure  Codctthe  surety  may  bo 
proceeded  against  by  application  and  not 
by   a  si'parate   suit. 

23  Bom.,  479  and  17  All,  99  foUoiued, 
12  Bom.,  411,  13  Mad.,  1,  23  Cal,  213  15 
Mad.,  203,  22  Cal.,  25,  15  Cal,  497,  12  Cal, 
4^2,  2^;All.,  604,  referred  to.  JAMSHEDJI 
EDALJI      SHERDIWALA     v.     BAWABHAI 

BULLABHI.    3  B.  L-  R.  35=25  B   409- 

1720.  S-  144,  0.  XXI.  R.  11  (2);  R.  53 
—S.  583,  235,  273  10— Execution  of  decree— 
Attacliment — Decree  for  money — Attachment  of 
a  Hght  to  fecover  mesne  profits  by  way  of  re- 
stitution. 

A  judgment-debtor  was  compelled  by  a 
decree  obtained  against  him  to  deliver  up 
po  session  of  certain  land.  On  appeal,  the 
High  Court  reversed  the  decree  under  which 
he  had  been  dispossessed  and  declared  him 
to  be  entitled  to  recover  possession  with 
mesne  profits.  The  holder  of  another  dec- 
ree, against  the  same  judgment-debtor  at- 
tached, in  execution  of  his  decree,  the  judg- 
ment-debtor's right  to  recover  the  mesne 
profits.  The  decree-holder  then  applied 
under  s.  273  of  the  Code  of  Civil  Procedure 
to  recover  the  mesne  profits  by  way  of  exe- 
cution. 

Held,  that  he  was  not  entitled  to  do  so. 
The  right  of  the  judgment-debtor  to  recover 
the  mesne  profits  by  way  of  restitution  was 
not  a  decree  for  money  within  the  mean- 
ing of  s.  273  of  the  Code  of  Civil  Procedure. 
Such  a  right  might  be  enforced  by  suii  or 
by  summary  process  in  execution  under  s. 
683  of  the  Code  of  Civil  Procedure,  but  was 
not  a  decree  within  the  meaning  of  s.  273. 
S.  273  applies  only  to  cai^es  in  which  the 
right  attached  is  one  expressly  settled  by 
the   decree. 

Semble,  that  if  a  summary  order  under 
s.  583  awarding  mesne  prof  ts  had  been  made 
prior  to  the  decree-holder's  attachment,  it 
might  have  amounted  to  a  decree  within 
the  meaning  of  s.  273.  VASUDEVA  RAVI 
VARMAN  V.  NARAYANA  PATTAR.  1  L- 
R.,i24  M.  341. 

1721.  S.  144,  0.  XXXIX.  R.  9—S.  583, 
501 — Separate   suit  not   nesessary  when  decree 


does   not  contain   order  for   adjustment   of  ac- 
count. 

During  tho  trial  of  a  suit  for  possession  of 
a  certain  revenue-paying  estate,  the  plain- 
tiffs paid  tho  Government  revenue  which 
was  duo  from  the  estate  and  had  not  been 
paid  by  tho  defendants  so  as  to  save  tho 
estate  from  sale.  They  wore  put  into  pos- 
session under  section  501,  C.  P.  C,  whilo 
the  suit  was  under  trial.  The  suit  was 
eventually  dismissed.  No  order  was  passed 
in  the  decree  under  the  latter  part  of  sec- 
tion 501  to  onablo  tho  defendant  to  reco- 
ver what  they  had  lost  whilo  they  were 
out  of  possession.  Tho  plaintiSs  voluntari- 
ly restored  possession  to  the  defendants  who 
in  proceedings  purporting  to  be  in  execu- 
tion of  the  decree,  sought  to  obtain  the 
money  due  to  them  in  consequence  of  the 
order  under  section  501  by  settlement  of 
account   with   the   plaintiffs. 

Objection  was  tai^on  that  the  defend- 
ants could  obtain  an  account  only  by  a 
separate  suit,  and  not  in  execution  of  the 
decree  which  only  dismissed  the  suit  but 
did  not  give  the  defendants  any  order  to 
obtain    restitution. 

Held,  that  no  separate  suit  was  neces- 
sary under   the  circumstances   of  the  case. 

When  a  decree  does  not  expressly  direct 
an  adjustment  of  accounts  in  the  terms  of 
section  501,  such  adjustment  can  be  ordered 
in  execution,  if  it  be  shown  from  the  nature 
of  the  decree  that  it  coald  and  should 
have  contained  such  an  order  and  is  im- 
perfect without  it.  23  W.  R.,  441;  B.  L.  R. 
Sup.  Vol,  985  ;  S.  C,  9  W.  R.,  402  ;  3  CaL 
721;  14  Cal,  484;  21  Cal,  989  rcftrred  to. 
R\DHEY  SINGH  v.  MANGNI  RAM.  6  0- 
W.  N-  710. 

1732.  S.  144,  47— S.  583,  244— Court- fees 
-^Restitution  of  property  and  mesne  profits — 
Appeal  against  award  of  mesne  profits — 
Court-fee  payable  on  memorandum  of  appeal 
— Circidar   Letter  No.  6  of  1893. 

A  successful  appellant  is  entitled  by 
way  of  restitution  to  the  mesne  profits  re- 
covered by  the  opposite  party  during  the 
time  of  his  unlawful  possession  by  an  ap- 
plication in  the  suit  itself.  The  memoran- 
dum of  appeal  against  the  decision  award- 
ing mesne  profits  is  chargeable  with  ad  valo- 
rem Court-fee.  JAGDIP  NARAIN  SINGH 
V.  MAHANT  KESHOGIR.  W-  N-  A-,  1901, 
p.  ISO. 

1723.  S.  144,  47— S.  583,  244- 'Execution 
pending  appeal,  of  decree  reversed  on  appeal 
— Restitution — Right  to  claim  restit  at  ion-Party 
— Representative — Transferee  of  decree  passed 
071   appeal 

S.  583  of  the  Code  of  Civ  1  Procedure 
must  be  read  with  s.  244  of  the  Code,  and 
under  the  conjoint  operation  of  the  two 
sections,  the  assignee  of  the  decree  of  the 
Appellate  Court,  which  reversed  the  decree 
appealed  against,  being  the  representative 
within  th3  meaning  of  s.  244  of  the  party, 
in  whose  favour  the  appellate  decree  ig 
passed,   is  entitled   to   obtain   rebtibution    by 
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applying     for     execution     of     the     appnllato 
decrco.     JA]\rrNI    NATTI   ROY  v.    DllARAM 

DAS  SUR.    I.  L.  R ,  4  C-  L.  J.  192    33  C 
857. 

1724.     8.   144,    O.   XL.  L  n.   5,   cf.   S.   145 

— S.  0''i3,    ,515,    253 — Enforcing   security    bond 
given   under  S.   5i5. 

S,  583,  road  with  S.  253,  provides  that 
the  proper  method  of  enforcing  a  security 
bond  given  under  S.  545,  is  by  execution. 
12  B.  411;  23  B.  478;  25  B.  409,  13  M. 
1;  17  A.  99,folloioed  15  0.497;  22  0.25;  25 
C.  212,  Dis'ientc.d.  LALA  DAVEE  N\R\IN 
LAL  V.  MOHAN  PANDAY.  4  L.  B  R., 
197 

1725  S-  144 — S.  583 — In  a  redemption 
S7iit  mortgagor  of  a  x)ortioyi  of  noortgaged 
proprrti/  taking  possession  of  the  whole  on 
payment  of  smaller  sum  than  found  by  ap- 
pellate Court — Res-judicata — Mesne  profits. 

B  sued  A  for  the  redemption  of  a 
mortgage  so  far  as  it  affected  a  share  in 
a  village  which  ho  had  purchased,  or,  in 
the  alternative,  for  redemption  of  the 
whole  mortgage.  A  resisted  the  suit  and 
the  first  Court  decreed  B's  claim  for  re- 
demption of  the  whole  village  on  payment 
*  of  Rs.  3,G52.  B  obtained  possession  of  tho 
village  ill  execution  of  that  decree.  The 
appellate  Court  allowed  redemption  of  only 
two-thirds  of  the  village  on  payment  of 
Rs.  8,996-3-6.  B  deposited  the  balance  pay- 
able  by  him  for  redemption  according  to 
the  appellate  Court's  decree.  A  applied  un- 
der S.  5S3  and  263  of  the  Code  claiming 
to  be  restored  to  possession  of  one-third 
of  the  village  and  payment  of  mesne  pro- 
fits on  account  of  the  whole  village  from 
the  date  of  dispossession  to  the  date  on 
which  the  application  might  bo  disposed  of 
JTeld  that  the  question  whether  the  res- 
pondent, having  obtained  possession  on  a 
decree  which  allowed  redemption  on  pay- 
ment of  a  smaller  sum  than  the  appellate 
Court  found  to  be  due,  was  liable  for  the 
mesne  profits  for  the  date  of  obtaining 
possession  and  the  period  between  the  date 
on  which  he  paid  up  the  v/hole  amount 
due  was  not  a  matter  m  appeal  before  this 
Court    and     therefore    not  res-judicata. 

Held,  further,  that  under  section  583  of 
the  Code,  the  appellants  were  entitled  to 
mesne  profits  by  way  of  restitution  for  the 
whole  of  the  village  from  the  13th  July, 
1897,  when  the  rc.-pondout  obtained  por^.^cs- 
sion  U!uler  the  decree  of  the  first  Court  to 
the  23t,h  January,  1902,  when  the  full  amount 
due  under  the  decree  of  the  appeliafco  Court 
wag  paid  and  to  mesne  profits  on  the  one- 
third  share  from  the  latter  date  until  the 
appellants  recovered  possession  of  it.  (24  A 
861,  26  B.  661  referred  to)  OAYA  DIN  SINGH 
V.  THAKURL.vL  BAHADUR    SINGH,  9  Q. 

C-  2H. 

1723     S.  \^^-S.  583— Execution  of  decree. 

A    wrong    dene    in   execution    of  a  decree 

can    by     the    inherent  power    of     the    Court 

bo  undoi^e   and  the  restirution  of  every  thing 

improperly    taking   ordered.    There  is  no  dia- 
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tinction  between  things  that  should  or 
should  not  have  been  taken  in  execution. 
21  C.  989  followed.  DINESH  PRA.SAD  v. 
SANKAR  CIIOUUHURY.  2  C.  L.  J-  537- 

1727.  8.  144—5.  5H3—U,  B.  R.  1003  P.  13 
—See  s.  9  No.  LiS  supra. 

172S  S.  144  -S.  583  See  s.  47—8  0.  C.  25i 
—N').  8^G;  26'  A  149  No.  893;  25  A  4n  No. 
894;  35  G.  2G5  No.  895;  29  A  055  No.  ii06,  29 
A  348  N).  897  supra. 

1729-  S.  144-5.  583—7  B.  L.  R.  5G0  -See 
s.  89  No.  11G2  supra. 

173D.  S.  141— S.  583—3  C.  L.  J.  181— See 
s.  104  No.  131-3  supra. 

1731.  S-  144 -S.  583—27  M.  504— See  s. 
115  No.  1G30  supra. 

1732.  S  144— S.  583-9  O.  C.  101— See  s. 
141— No.  1G91  supra. 

1733.  S-  145~S.  253— Execution  of  dec- 
ree —Surety — Notice  to  surety — Executing  Court 
may  issue  notice. 

The  notice  to  a  surety,  as  required  by 
the  proviso  to  section  253  of  the  Civil  Pro- 
cedure Code,  can  bo  given  by  the  Court 
which  passed  the  decree,  as  also  by  the  Court 
executing   the    decree. 

The  words  "  the  Court "  in  the  said 
proviso  include  the  Court  by  whom  tho 
decree  may  be  executed  as  directed  in  tho 
previous   part    of  the    section. 

The  intention  of  section  253  of  the  Code 
seems  to  be  that  when  a  person  has  made 
himself  liable  as  a  surety  for  the  perform- 
ance of  a  decree  passed  against  another, 
he  must  have  notice  in  writing  that  the 
decree  is  going  to  be  ex  cuted  against  him  and 
it  is  immaterial  whether  such  notice  is  given 
by  the  Court  passing  the  decree  or  by  the 
Court  to  which  it  is  trauoferred  for  execution. 
LAKSH>.IISHANK\R  DiilVSHANKAll  v. 
RAGHUMAL    GIRDHARILAL.     S-  C-    6   B- 

L.  R  657  =  29  B.   29- 

1734.  S.  145— .S.  253— Limitation  Act 
(XV  of  1877),  Schedule  II,  Article  179,  Ex- 
pianation — Decree  passed  jointly — Application, 
for  execution  against  one  of  the  judgment- 
debtors — Surety  and  the  judgimnt- debtor — 
Surety  under  Section  253  of  the  Civil  Proce- 
dure Code — Surety  and  the  judgment- debtor 
are  not  joint  judgment- debtors. 

Before  the  passing  of  a  decree,  a  surety 
became  liable  for  the  due  performance  of 
part  of  "the  decree.  The  decree  was  passed 
in  January  1893.  No  darkhasts  were  pre- 
f''>rrod  ag:unst  the  surety  till  20th  June  l'.)02; 
though  application  for  execution  was  made 
in  time  against  the  judgment-debtor  alone. 
On  the  question  whether  tho  darkhast 
against   the    surety  was  barred 

Held,  that  the  darkhast  was  time  bar- 
red as  the  decree-holder  was  not  entitled 
to  take  advantage  of  the  previous  applica- 
tion for  execution  of  the  decree,  which  ha 
made    against  the   judgment-debtor. 

The  explanation  to  Article  179  of 
Schedule  II  to  the  Limitation  Act,  1877, 
refers  to  the  decree  which  is  "passed  joint- 
ly "  against  more  persons  than  one,  and 
does  not    refer     to   a   decree   where   a  joiab 
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liability  may  bo  dcducctl,  by  combining  tho 
surety- bond  ond  tho  provisions  of  section 
2bo  Nvitli  liio  dccrco  in  dispute.  NMIAYAN 
GANPATBHAT     v.   TIMMAYA     SUBHAYA. 

8  B  I..  R    807.  ^         .       .  , 

1735'  S.  145, — S,  253 — Execution  of  decree 
against   surety. 

Whcro  a  surety  has  become  liable  for 
tlie  performanco  of  a  dccrco  passed  prior 
to  his  entering  into  the  obligation,  ho  can- 
not, under  section  253  of  the  Civil  rrcce- 
dure  Code,  be  proceeded  against. in  execu- 
tion of  tho  dccreo.  LAKSIBTAN  SADA- 
SHIV  V.  GOPAL  APPAJI.  8  B.  L.  R.  867 
=  30  B.  606. 

1736-  8.  145— S.  253— Surety  after  the 
decree  had  been    passed — Sccitrity. 

S.  253  of  the  Code  does  not  apply  to 
the  case  of  a  person  who  gave  security  for 
the  perfortnauce  of  the  decree  after  it  had 
been  passed.  (19  A  247,  25  B  409,  7  C  210 
refd).  BHOLA  SINGH  v.  BHABHUTI 
SINGH.      11  O.  C.  342. 

1736.  S.  145-0.  XLL  B.  5-S.  253, 
64:5 — Security  for  due  ■performance  of  appel- 
late  decree,    suit  for   enforcev.ient  of. 

A  sued  B  to  recover  the  amount  of  a 
security  bond  executed  in  his  favour  un- 
der sec.  545  of  the  Code  of  Civil  Proce- 
dure. 

Held,  that  the  bond  could  be  enforced 
by  suit,  notwithstanding  that  ifc  could  pos- 
sibly have  been  enforced  in  the  execution 
department.— StIITAB  SINGH  v.  SHIAM 
BIHARI  AND  ON  HIS  DEATH  HIS  MI- 
NOR SON    JANKl    SARAN,    7   0-  C-  210- 

1737-  S-  145,  -24=^.  107.  O.  XXII.  R.  11, 
O.  XLL  B.  6—S.  253,  583,  582,  546— Execu- 
tion of  decree — Surety.  Proceedings  against, 
by  process   of  execiiiion- 

When  a  surety  has  given  security  for 
restitution  in  the  event  of  the  decree  being 
reversed  on  appeal,  he  can  be  proceeded 
against  in  execution. — 109  P.  B  {F.  B.), 
1906  ;—P.  L.  B.,  1907  [F.  B.),  followed.  DEO- 
KI    NANDAN    v.    GEHNA    MaL.     94  P.  L- 

R.  1907. 

1788.     S-   14:5— S.    253—13    M.    L.    J.   484 

—See   S.    47  No   840   supra. 

1739.  S.  145.— S.  253—3  B.  L.  B.  549— 
See   S.    47   No.    842   supra. 

1740-  S.  145.— S.  253—26  M.  258— See 
S.   55    No.    962  supra. 

1741.  S-  145-— 5.  253— See  S.  107—125— 
P.  B.  1906  No.  1414;  109  P.  B.  1906  No. 
1415    supra. 

1742-  S-  145.— -S.  253— See  S.  144—3  B.  L, 
B.  35  No.  1119,  4  L.  B.  B.  197  No.  1724 
supra. 

1743.  S.  Ib4:-—156,  157,  158— B.  3  Bules 
of  construction — Punjab  Limitation  {Ances- 
tral Land  Alienation)  Act,  1900 — Acts  relat- 
i?ig  to  procedure — Betrospective    effect   of — 

Without  deciding  whether  the  Punjab 
Limitation  (Ancestral  Land  Alienation  Act, 
1900)  bars  a  right  of  suit  already  vested  in 
the  plaintiff  at  the  date  of  its  coming  in- 
to  force,    it  was   held,     that   the     Act   does 
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not  apply  to  a  ouit  instituted  before  the 
dat-e  of    its  enactment. 

Under  Section  3  of  the  Punjal  General 
Clauses  Act,  I  of  1898,  where  any  Act  by 
the  I'unjab  Legislative  Council  is  not  ex- 
pressed to  come  into  operation  on  a  parti- 
cular date,  the  date  on  which  the  assent  of 
tho  Governor-General  is  first  published  is 
the  date  of  its  coming  into  force.  As  no 
date  is  specified  for  the  coming  into  opera- 
tion of  the  Punjab  Limitation  (Ancestral 
liaud  Alienation)  Act  and  the  first  date  of 
pul))ication  of  tho  assent  of  tho  Governor- 
General  was  21st  JuuB  1900,  the  Act  must  be 
held  to  have  come  into  force  on  that  date. 
(8  ]5.  340,  18  B.  429,  21  B.  799,  2  B.  US  and 
English  authorities  discussed  as  to  interpre- 
tation and  application  of  statutes).  RAM 
DITTA  X.'.  TEHLU.  153  P-  L-  R-,  1901=4 
p.  jj,.,  1902 

See  also  90  P.  B.  1904—88  P.  L.  B.  1904 
binder  the  Punjab  Limitation  Act  of  1900. 

1744.  0. 1.  B.  l—S.  26— Parties— Joinder  of 
plaintiffs. 

The  widow  and  the  adopted  son  of  a  pro- 
prietor of  a  certain  share  in  property  sued 
the  defendants  for  the  recovery  of  money  re- 
ceived and  payable  by  them  to  the  pro- 
prietor. There  was  no  contest  as  between 
them.  It  was  because  of  objection  taken  by 
the  defendants  to  the  title  of  the  adopted  soa 
that  they  joined  as  plaintiffs  to  get  the 
money  which  was  due  to  one  of  them  and 
they  agreed  that  either  should  take  it. 

Held,  that  there  was  no  misjoinder  of 
plaintiffs.  PINAPATI  MRUTYUMJAYA  v. 
PINAPATI  JANAKAMMA.  26  M.  647 
(P.  B). 

1745.  0.  I.  B.   1 — S.  26 — Satne  cause  of  aC' 
tion. 

The  only  condition  for  joinder  under  S. 
26  is  that  the  cause  of  action  should  be  tho 
same.  EBRAHIM  BAI  v.  FUL  BAl.  4  B- 
L.  B.  180  at  184  =  26  B-  577- 

I74p.     O.  I.  B.  l—S.  26— Joint  appeal— Costs 
of  different  plaintiffs — Moiety  of  joint  costs. 

The  plaintiff  in  the  first  Court  obtained 
a  decree  against  A  and  B  who  preferred  a 
joint  appeal  with  the  result  that  the  plaintiffs 
suit  was  dismissed  with  ail  costs. 

The  plaintiff  preferred  a  second  appeal 
making  A  sole  respondent  and  obtained  a 
decree  against  A. 

On  an  an  application  by  B  to  execute  his 
decree  for  costs  against  the  plaintiff  it  was 
held  that  he  was  only  entitled  to  recover  a 
moiety  of  the  joint  costs  awarded  in  favour 
of  A  and  B  by  the  Lower  Appellate  Court. 
NARAYAN  GANESH  GHAT.TE  v.  R.  B. 
INDRABHAN  1-ANSILAL  ABIRCHAND. 
17  C-  p.  L  E.,  58. 

1747-     O.  I.  B.  l—S.  26— Conditional  assign' 
ment  as  a  mortgage. 

An  assignment  of  a  non- negotiable  pro- 
missory note  or  a  sum  due  from  a  third 
party,  "  until  certain  advances  made  by  the 
assignee  to  the  assignor  had  been  paid  off 
with  interest,"   is  only  a   conditional   assiga- 
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ment,  and  as  such  does  not  give  tho  assignee 
all  the  riglifcs  to  sue  etc.  thereupon  as  under 
the  Judicature  Act,  he  can  liavc,  only  when 
the  assignment  is  absolute. 

All  assignee  oE  such  a  pronote  holding  ifc 
as  security  for  a  debt  due  from  tho  payee  to 
the  assignee,  itntU  the  debt  due  to  the  as- 
signee remains  unpaid,  cannot  sue  tho  maker 
of  the  pro-note,  in  his  own  name,  for  recovery 
of  the  amount  due  on  the  note.  L,  B.  1  Q. 
B.  (1898),  765,  followed  and  12  P.  R.  1894, 
1  A.  Tdl,  referred  to. 

Neither  the  Judicature  Act  nor  the 
Transfer  of  Property  Act  applies  strictly  to 
the  Punjab,  and  tho  Court  is  at  liborty  to 
adopt  tlioir  such  provisions  as  appear  to  it 
to  be  just  and  eqaitable.  NIHAL  CHAND 
V.  ALT  BAKHSH.  9  p.  R.  1907  =  41  P-  W- 
Pv,  1907. 

17-13.  O.  L  B.  1—S.  26— Limitation  Act 
(XV-of  18S7),  Section  22 — Limitation  —Joinder 
of  'plaintiff  after  expiry  of  Liviitation  period — 
Parties — Joint  promises — Debt  due  to  tioo  broth- 
ers jointly — Suit  by  one  of  them  not  maintain- 
able. 

In  a  suit  for  recovery  of  a  debt  due  joint- 
ly to  several  persons  all  of  them  must  be  im- 
pleaded as  plaintiffs  and  a  suit  by  only  some 
oi  tUem  mast  bo  di.smi>!S3d.  The  joinder  of 
the  remaining  creditors  after  the  expiry  of  the 
limitation  period  prescribed  for  the  suit  doos 
not  save  the  suit  from  dismissal.  MOTAN 
MAL  V.  KIRPA  MAL.     79  P.  R.    1906. 

1749-  0.  L  B.  1--S.  26— Contract  Act  {IX 
of  1872),  Sections  44,  45 — Parties — RigJit  of 
one  of  several  partners  to  stie  in  his  own 
name. 

Though  as  a  general  principle  when  a 
suit  is  brought  by  a  firm,  nil  tHo  pn,v6Lims  o£ 
that  firm  must  bo  impleaded  as  parties  to 
the  suit,  yet  a  partner  is  com'potonfc  to  sue 
alone  when  the  contract  basis  of  the  suit 
is  entered  in  his  name  only.  MEHU  SINGH 
V.  CHELA  RAM.  58  P.  L.  E-,  1007  =  127 
p.  E-,  1906- 

1750.  O.  L  B.  1,  3,  4  {D)—Ss.  26  and  28— 
Transferee  of  ^nortgacje  suing  mortgagor  and 
mortgagee — Mortgage  debt  partl'l  <:'i ^charged 
prior  to  transfer— ■Misjoinder  of  defendants — 
English  rule  1  and  4,  order  XVI. 

Per  Benson  and  \V(dlis,  J  J  (White  C.  J., 
Diss.) — Whore  the  transferee  of  a  mortgage  has 
bi'o Light  a  suit  for  sale  against  the  mortgagor 
and  has  joined  therewitli  a  claim  against 
his  transferor  (the  original  mortgagee)  for 
damages  in  case  it  should  appear  that  any 
portion  of  the  mortgage  debt  had  been  dis- 
charged by  the  mortgagor  before  the  date 
of  tho  transfer  and  so  not  be  recoverable  in 
the  present  suit  from  the  mortgagor. 

i/^eZcZ,  the  suit  is  not  bad  for  misjoinder 
of  defendants. 

Per  Waliis,  J. — The  use  of  the  less  de- 
finite words  "  in  respect  of  the  same  matter" 
in  S.  23  (than  the  words  "  in  respect  of  tho 
same  cause  of  action"  in  S.  26)  would  seem 
to  show  that  it  was  intended  to  allow  joinder 
of  defendants  not  only  v^hen  relief  was 
sought  in  rospeot  of  tho  same  cause  of  action 
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but  also  when  relief  is  sought  in  respect  of 
separate  causes  of  action  against  the  difterenfc 
dotondants  so  long  as  they  all  arise  "  in  res- 
pect of  the  same  matter." 

English  decisions  under  Rule  4,  order 
XVI,  are  not  applicable  to  S.  28,  Civ.  Pro. 
Code,  as  tho  scope  of  the  section  is  wider 
than  that  of  the  rule.  (31  B.  51G,  8  C.  170, 
8  C.  UG3,  12  C.  555,  25  M.  736,  27  M.  80,  29  M. 
50refd.  to). 

Obiter,  English  decisions  on  rule  1,  order 
XVI,  apply  to  cases  of  joinder  of  plaintiffs 
under  S.  23  of  the  Civ.  Pro.  Code.  AIYATH- 
URAI  RAVQTHAN  v.  SAN  MUHAMMAD 
MEERA    RAVQTHAN.     18   M-  L-  J.    233  = 

81  M  252. 

1751.  O.  I.  B.  1—S.  26— Custom— Aliena- 
tion— Bhabras  of  Bawalpindi  City — Joint 
Hindu,  Family — Non-joinder  of  all  the  mem- 
bers of  family  as  plaintiffs. 

Found,  that  the  Bhabras  of  tho  City  of 
Rawalpindi  are  not  governed  by  the  custom 
prevailing  among  agriclturists  precluding 
childless  proprietors  from  alienating  pro- 
perty without  necessity. 

Where  a  contract  is  in  favour  of  an 
individual  member  of  a  joint  Hindu  family, 
and  is  taken  by  the  parties  to  the  contract 
to  be  such,  that  member  is  competent  to  sue 
alone  when  the  contract  is  not  shown  to  be 
on  behalf  of,  and  for  the  benefit  of,  the 
joint  family.    SOHNA  SHAH  v.  DIPA  SHAH. 

15  p.  R.  1902. 

1752.     O.  I.  B.  1,  9,    13— S.  26,   31,  34— Mis- 
joinder— Cause  of  action. 

In  1892  a  suit  was  brought  for  the  re- 
covery of  a  share  in  certain  immoveable 
property  left  by  ]\[.  a  Muhammadan  lady  who 
had  diud  11  years  before,  by  inheritance  from 
her.  The  plaint  set  forth,  the  first  3  plaintiff;3 
were  entitled  to  succeed  to  tho  property  in 
suit  as  heirs  of  M.  and  that  they  had  sold 
their  interest  in  a  portion  of  the  property 
in  suit  to  plaintiffs  Nos.  4  and  5.  The  ques- 
tion was  whether  the  suit  was  bad  for  mis- 
joinder of  causes  of  action. 

Held,  that  the  expression  "cause  of  ac- 
tion" in  sections  20  and  31  of  the  Code  of  Civil 
I'rocedurc  should  be  interpreted  in  its  limit- 
ed sense,  so  as  to  include  the  facts  constitut- 
ing tho  infringement  of  the  right ;  but  not 
necessarily  also  those  constituting  tlie  riglit 
itself.  In  this  sense  ot'  the  term,  the  plaintiffs 
in  the  present  suit  had  undoubtedly  the  same 
cause  of  action  arising  from  the  infringe- 
ment of  the  title  of  the  first  3  plaintiffs  as 
heirs  of  M.  by  assumption  on  tho  part  of  the 
defendants  of  the  possession  of  tho  property 
in  suit  on  the  death  of  tliat  lady.  The  suit 
was,  therefore,  in  accordance  with  the  provi- 
sions of  section  2G,  Civil  Procedure  Code. 

Held,  also,  that  the  provisions  of  section 
23  of  the  Civil  Procedure  Code  did  not  apply 
to  the  case  of  misjoinder  ot  causes  of  action 
but  only  to  misjoinder  of  parties.  AKBAR 
KHAN  V.  WAZIU  IvHAN.    8  0-  C-  176- 

•1753.  O.  L  B.  1,  9—S.  26,  3l—Pre-emptor 
joining  loith  him  as  co-plaintiff' — A  non  pre 
emptor — Misjoinder, 
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A.,  a  co-sbaror  joinocl  with  him  as  co- 
plaintiff  ono  K.  who  had  no  pro-omptive 
right   in  a  pro-oiiiption  claim. 

lldd,  tUab  A.  did  uot  foi-foib  hisri[^hb  of 
prc-omptioo  by  joining  with  him  ab  ci- 
plaintiCfrf,  a  stranger  and  could  maintain 
tbo  suit.     ABDULLA    v.    WAHiD-UN-NISA- 

1  0-  (J.  308. 

1753  (a)  O.  I.  B.  1,  B  5,  B  13-26,  28, 
31 — Non-joinder  of  parties — Fatal  deject. 

B.  S.,  who  alleged  himsell:  to  bo  tbo 
adopted  sou  of  J.  D.,  hismateinal  grand- 
father and  D.,  liis  mother  and  dcUghtor  of 
J.  D,,  sued  G,  the  husband  of  B.,  another 
daughter  of  J.  D..  for  rendition  of  accounts 
ou  the  allegation  that  the  defendant  was 
managing  agent  of  J.  D.'s  widow  after  his 
death  and  during  and  after  the  widow's 
life-time,  B.  daughter  of  J.  D ,  and  B. 
N.,  sou  of  a  tlnrd  daughter  of  J,  £>.,  were 
not   made    parties   to    the    suit. 

It  was  pleaded  for  the  defendant  inter 
alia  that  the  suit  was  bad  for  misjoinder, 
both  of  parties  and  of  causes  of  action. 
During  the  pendency  of  the  suit  the  de- 
fendant died  and  at  the  plaintiffs'  request 
B.,  his  widow,  and  G.  B.,  and  M.  M.,  his 
brothers  were  brought  on  record  as  his  re- 
presentatives, 

These  defendants  also  pleaded  that  R, 
should  be  impleaded  a  defendant  in  her 
capacity  of  daughter  and  that  B.  N.  was 
also  a  necessary  party  to  the  suit.  The 
plaintiffs  refused  to  join  them  as  parties  to 
the  suit  as  pleaded  by  the  defendants.  The 
suit  was  dismissed.  It  was  held  that  adop- 
tion of  B.  S.  was  not  proved  and  the  suit 
was  not  properly  framed.  Ou  appeal  it  waa 
urged  that  the  adoption  was  proved  and  that 
the  suit  was  rightly  framed,  and  that  at 
any  rate  the  plaint  should  be  allowed  to 
be  amended  so  as  to  add  B.  N.,  daughter's 
sou,  and  B.,  in  her  capacity  as  daughter 
of    J.  D.,    as    defendants  to  the    suit. 

Held,  that  the  adoption  was  nob  estab^ 
lished  and  that  the  non  joinder  of  B.  N. 
and  B.  was  fatal  to  tbo  suit  and  leave  could 
not  be  granted  to  the  plaintiffs  to  amend 
the     plaint     BAM      SAEUP     v.     Miissavimat 

BIKHI.    73  p.  L.  E-  1905  =  12  P-  B-  1805- 

1754  O.  I.  B.  1.  9~S.  26,  31—Part,ies— 
Joinder  of  plaintiffs — ^Causeof  action' — Plain- 
tiff claiming  under  diff'erent  titles. 

The  plaintifTs,  who  were  four  in  num- 
ber, claimed  possession  of  the  entire  16 
annas  of  certain  properties.  They  claimed 
under  different  titles.  The  first  three  were 
beii'S  of  the  deceased  proprietor  and  plain- 
tiff No.  4  derived  his  title  to  10  annas  out 
of  the  16  by  purchase  from  plaintiffs  Nos. 
1  to  3.  It  was  contended  that  the  suit 
was  bad  for  misjoinder  of  parties  and  causes 
of  action. 

Held,  that  the  contention  was  not  valid, 
for  the  qualification  implied  in  the  words 
I'in  respect  of  the  same  cause  of  action" 
is  satisfied  if  tbo  facts  which  coustitute  the 
infringement  of  therigtof  the  several  plain- 
tiliii  aro  the  same.  22  Cal.,  Qo3  followed,    SUi^- 


DAll  JIIA  V.  BANSMAN  JlIA,  IQ  C-  W-  N- 
508-^  33  C  8J7. 

1755  O.  1.   U.  1,  O  II  B  3,  6  S.  20,   4:5~No 
misjoinder  of  parties  and  causes 

Held,  tbat  if  two  seta  of  plaintiff  jointly 
claim  a  ligiit  to  relief  againt^b  the  same  de- 
fondant,  tiiere  is  no  nisjoindor  of  parties 
or  of  causos  of  action  alihough  the  claim 
of  one  is  not  ^the  same  as  that  of  the  other, 
and  although  all  of  them  may  nob  be  en- 
titled to  a  decree,  especially  if  the  different 
plaintilis  chum  under  a  common  title  in 
respect  of  the  same  matter.  BA HI IvI  BAKSH 
V.  BBIJBUUKHAN  SABAN.  1  A-  li-  J- 
188. 

1756  O.  I.  B.  1;   3,  4  (b);  B.  8.  (2),  10;  0.  VI 

B.  17  Cf.  O.—S.  26,  28,  32  and  53— Mis- 
joinder of  causes  of  action  and  parties — Be- 
de'}}iption  snit — Mortgagor  and  his  transferee  of 
a  portion  of  the  mortgaged  property  can  sue 
together  to  redeem  it — Bejcciion  of  plaint — 
Bevision — Punjab  Courts  Act  {XV III  of  1884), 
S.  70  {a  and  b).  NIHAL  SINGH  v.  CHAUG- 
ATTA  SINGH,  9  P-  V7.  K-  ISOS- 

See  No.  1920  infra  (O  II  B.  3). 

1757  O.  I.  B  i,  O.  VI  B  17  Cf.  O— Sections 
26,  63 — Misjoinder  of  parties  and  causes — 
Election: 

In  this  case  six  members  of  the  police 
foice  jointly  sued  in  damages  to  recover  Bs- 
20,C00   for   alleged  libel    by    the     defendants. 

Held,  that  the  suit  was  bad  for  mis- 
joinder of    plaintiff  and  causes  of  action.     22 

C.  88;  (1895)  A.  C.  661,  11  G  524,  26  B.  259 
and  1  Q.  B.  771  referred  to;  2  Q.  B.  D.  496 
expl.  and  dist.  S.  0.  ALDBIDGB  v.  A.  S. 
BAKBOW,  11  C-  Vi^-  H-  680  =  34  C-  662 

1758  O.  I.  li.  i,0.  VI.  It  17  Cf.  O-S.  26, 
53 — Amendment  of  plaint — Inconsistent  claims 
— Misjoind'ir  cf  parties  and  causes  of  action. 

The  words  of  the  proviso  to  section  53 
of  the  Civil  Procedure  Code  are  meant  to 
prevent  a  case  being  raised  which  would 
involve  the  trial  of  issues  essentially  different 
from  these  that  would  have  risen  for  the 
determination  of  the  real  contest  between 
the  parties  with  reference  to  thesubstauco 
of  the  pleadings  as  originally  framed. 

According  to  the  plaint  the  claim  wag 
for  the  recovery  of  the  property  in  dispute 
in  the  joint  right  of  four  plaintiffs,  the  first 
plaintiff  being  the  uncle  of  the  other  three. 
It  was  also  alleged  that  the  fourth  plaintiff 
had  been  adopted  by  the  first  defendant  as 
son  to  her  deceased  husband  N.  Among 
others,  issues  were  raised  as  to  whether  N. 
and  the  plaintiffs  were  the  members  of  an 
undivided  family  and  as  to  the  alleged  adop- 
tion of  ihe  fourth  plaintiff.  At  the  trial,  tbo 
District  Judge  refrained  from  deciding  the 
question  of  division  or  non- division,  and 
being  satisfied  that  the  adoption  was  true 
gave  a  decree  in  favour  of  the  fourth  plaintiff 
only,  though  there  was  no  prayer  made  in 
the  plaint  for  decree  in  his  favour  alone. 
It  was  contended  that  this  procedure  was 
opposed  to  section  53  of  the  Civil  Procedure 
Code  and  illegal. 


(    1377    ) 


CIVIL  DIGE^TT   OF   OASES 


(    1373      ) 


Acts  Sup:  Govt  (V  of  1908)  (Co7itd.) 

Held,  thafc  the'contontioii  liad  no  force 
and  tbo  procodure  adopted  was  in  accordanco 
wilh  law. 

If  eld,  also,  that  a  plaint  will  not  bo  bad 
as  coiitraveiiing  scotion  2G  of  the  Civil  Pro- 
cedaro  Code,  because  ib  prays  for  a  decree  ia 
favour  of  all  the  plain tiit'.s  ou  certain  allega- 
tions, or  in  the  alternaLive,  in  favour  of  one 
of  them,  if  other  allegations  should  bo 
proved.  2G  Mad.,  G27  (F.  B.)  folhtved.  L.\- 
KSMAKKA  V.  NADl  KEDDI.     28  B-  500, 

See  also  28  B.  \)4,  under  0  I.  R.  10  (kl),  (J) 
irNo.  1817  infra. 
■  i759.  O.  LR.l;  O  XVIIIR.  1,  2  (1);  2 
— S.  26,  179,  180 — Defendants  supporting 
^plaintiff  must  begin  before  defendants  opposing 
him — '*  Plaintiff  "  explained — Judicature  Act 
(1873),  S.  100. 

Held  that  if  some  of  the  defendants  in  a 
suit  support  wholly  or  partly  tlio  plaintiff's 
case,  they  must  be^in  und  address  the  Court 
and  call  their  evideuce  before  the  defendants, 
really  opposed  to  the  plaintiff's  case,  com- 
mence their  case. 

The  word  '  plaintiff '  means  every  person 
asking  relief  agiinst  another  person.  HAJI 
BIBI  V.  H.  H.  Sill  SULTAN  MOHAM- 
MED SHAH.     10  B   £i.  R.  327. 

17G0-  O.  I  R.  1,  O.  XXn  R.  4—S.  26,  368 
Contract  Act  (IX  of  1872),  Section  45— Civil 
Procedure  Code  (Act.  XIV  of  1882),  Sections  26, 
368 — Partnership — Death  of  one  of  the  partners 
—Right  of  surviving  partners  to  prosecute  suit — 
Abatement  of  suit. 

The  representatives  of  a  deceased  partner 
are  not  necessary  p.'^rties  to  a  suit  for  the 
recovery  of  a  debt,  which  accrued  due  to  the 
partnership  during  the  lifetime  of  the  de- 
decoased  partner.  9  All.,  4S6,  17  Bom  ,  6,  17 
Mad.,  108,  20  All.,  3G5  followed  18  Gal.,  8G 
dissented  from,  150  P.  R.,  1889  (P.  B)  refer- 
red to.  MULK  U.\.J  V.  GEORGE  KNIGHT 
10  P  E  1908- 

1761-  O.  1.  R.  i~S.  26—9  P.  R.  1903—19 
P.  L.  R.  1906.  See  Negotiable  luotrumcnt  Act 
XXVI  of  1881  S.  8  col.  55o. 

1762-  O.  I.  R.  I-^S.  26—256  B.  29.— See  S. 
99  No.  1239  supra. 

1763-  0.  I.  R.  5—3.  28— Rent  Recovery 
Act  {VIII  of  1S65),  Sections  36  and  40— Sale. 
Stiit  to  set  aside- -OuMs— Noli fication  of  sale 
— Parties — Joinder   of  defendant t. 

It  is    for     the    landlord     who    seeks     to  [ 
avail     himself  of    the     special    procedure   by 
way    of   distress    provided    by       ct     VIII    of  j 
18G5    to    show    that    tiie    requirements  of    the  j 
Act    have  been    complied    with.  i 

Section    18   of    Mie    Act    requires  a  notice  ' 
to   be    fixed    up   specifying    the     prupo-rty    to  ; 
be   sold    and  the    time     and    place    iixed    for 
its    sale,   and     provides     that    iu      fixing   tlie 
day   of   sale    not    less  than    seven    days  must 
be    allowed    from    the    date    of    the    notice. 

When  the  sale  was  fixed  to  take  pUico 
on  the  22nd,  2;jrd,  25Lh  and  2Gth  of  April 
and  the  notice  was  not  published  till  tlui 
IGth— 

Ilcid,  that  the  prescribed  period  of  so- 
yen    days  not  having    been   allowed    the  sale 
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must  bo  sot  aside ;  it  \va.<3  immaterial  that 
the  sale  did  not  in  fact  commenco  until 
the    23rd    April. 

Section  HG  is  expressly  limited  to  move- 
able property,  and  its  provisions  are  not 
applicable  to  a  sale  of  land  distrained  for 
arrears   of   rent 

When  land  distrained  for  arears  of  rent 
was  sold  to  several  persons  ia  lots  and  on o 
suit  was  brought  to  set  aside  the  sales,  on  tiie 
ground  that  the  sale  was  bad  for  the  reason 
tliat  the  requirements  of  Section  18  with 
reference  to  the  public  notice  were  not  com- 
plied with — 

lldd,  that  the  suit  was  not  bad  for  mis- 
joinder of  defandants  and  causes  of  action. 
In  a  sense  the  sale  of  every  item  of  the  pro- 
perty sold  constituted  a  separate  sale,  but 
the  "  matter  "  was  the  same,  for  the  sale  was 
a  sale  of  distrained  property  under  the  same 
notification  and  lu  respect  of  the  same  ar- 
rears. 

When  a  suit  is  brought  under  Section 
283  of  the  Civil  Procedure  Code  the  attach- 
ment is  the  cause  of  action  and  the  different 
purchascLS  of  the  attached  property  may  be 
properly  joined  as  defendauts  in  the  sama 
suit..  DORASAIMI  PILL.VI  o  l^.IUTLIUS  \MI 
MOOPAN.    13  II.  L.  J.  479=27  M.  594- 

1764.  O.  I.  R.  3-S.  28-Siiit  by  luard  against 
guardian  and  the  others  for  ncouery  of  vial- 
versated  proper  ij — V/  viiHJoindcr. 

A  suit  was  brought  by  a  word  in  which 
the  cause  of  action  arose  from  the  malversa- 
tion of  the  guardian  in  regard  to  his  ward's 
property  and  from  the  wurd's  right 
to  have  an  account  of  bis  pioperly  and 
to  recover  it,  and  where  the  persun?,  to  whom 
the  waru's  property  was  sold  and  who  were 
in  possessiou  of  it,  were  made  co  de:eudanta 
with  the  guardio..n,  held  that  under  S.  28  0. 
P.  G  ,  there  was  neitiier  misjoinder  of  parties 
nor  of  causes  of  action.  DO]{.\SAI\IY  PIL- 
LAY  V.  ANGA^TMaLL.  g  TT.  L.  T-  286-"-= 
18  M.  li.  J.  26,;. 

iViia.  O.  I.  R  3 — S.  2S — Common  relief 
against  joint  defin  lants — No  ml: joinder — 
P  laciice. 

A  sued  for  rent  due  in  respect  of  go- 
down  persons  who  were  in  possession.  He 
agreed  to  let  thegodowns  to  defendants  1  to  6 
from  1st  May  19'JG.  Deiendanis  7  and  8  were 
in  possession  at  the  time.  The  plaintiff  sued 
the  two  sets  of  defendants  to  recover  from 
either  the  one  or  the  oilier  set  a  sum  of 
money  for  rent  of  his  godown. 

Held,  that  the  suit  was  not  bad  for  mis- 
joinder. The  general  principle  governing  the 
joinder  of  defendants  would  seem  to  be  that 
there  must  be  a  cause  of  action  iu  which  all 
the  defendants  are  more  or  less  iuterebied, 
although  the  relief  asked  against  them  may 
vary,  but  that  separate  causes  of  aetioa 
against  separate  defendants  quite  unconnect- 
ed and  not  involving  any  common  questiou 
of  law  or  fact  cannot  safely  be  joined  in  one 
action.     MAVJI  v.  KUVERJI.     9    fi.  L-    R. 

482-31  B-  516, 
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17(36.  O.  I.  11.  3  -S.  2S—PartieH- Joinder 
of  (IrieaJants—lldiff  in  the  aUcniaiive—Sams 
mailer. 

The  plaint  allogod  that)  tho  •plaintiff 
bad  lout  muaoy  now  suod  for  to  iho  first 
deieudauc,  turougli  tlio  plaiiuiirs  aguut,  do- 
fotidant  No.  4,  that  the  iXvst  defendant  had 
douiod  prior  to  the  suit  that  any  loaa  had 
boon  inuloto  him  by  tho  fourth  dofoadc;,ut 
and  the  fourth  defendant  maintained  that 
tho  loan  was  in  truth  made.  The  plaintiff 
prayoj  for  relief  in  tho  alternative  against 
defoiiduit  No.  1  or  defendant  No.  4. 

IL'il,  that  section  2S  of  the  Civil  Pro- 
cedure Code  warrants  such  alternative  claims 
being  made.  MEYAPPA  GHEITi  v.  PE- 
KUNTNAN  CHETTI.  M-  L.  J,  1903  P- 39 
— *^u  iiL-  50- 

1761-  O.  I.  R.  3—S.  2S~0tie  defendant 
only  the  minager  of  the  other  defendants  all 
sued  together  for  previous  ciccoiDits,  dainages, 
:panuio.L,  etc.— No  misjoinder. 

In  a  s-uit  for  partition  the  1st  defendant 
was  tho  manager  of  defendants  2  to  4.  Tho 
defendants  jjiued  together  to  deny  plaintiff's 
right  to  partition.  As  against  the  1st  de- 
fendant plaintiff  claimed  partition  and  ac- 
count for  the  period  he  was  manager. 

Held,  that  all  the  defendants  could»be 
sued  together.  Accounts  for  the  period  be- 
fore managership  of  1st  defendant  cannot  be 
asked  for  sei^arately  in  a  separate  suit. 
SllIMOHAN  THAKUR  v.  MAGGREGOR. 
28  C-  783. 

1733.  0.  L  R.  3—S.  23— Trustees  suit  im- 
pleading a  co-trustee  as  a  defendant  without 
showing  that  he  refused  to  be  joined  as  plain- 
tiff. 

A  trustee  brought  a  suit  in  which  he 
joined  a  co-trustee  as  one  of  the  defendants. 

Held,  that  it  should  not  be  dismissed  mere- 
ly because  it  was  not  shown  that  the  co- 
trustee refused  to  be  joiud  as  plaintiff.  It  is 
immaterial  whether  the  co-trustee  is  made  a 
defendant  or  a  plaintiff  (23  0.  40'J,  20  I\I.  303 
followed).  14  M.  430,  21  InI.  203  not  follow- 
ed.    RASU    MUDaLI  \R  v.  VBERASAW.MI 

PILLAI.    4  M.  L.  T.  194. 

1739-  _  0.  I.  R.  '6—S.  2o — Suit  against  co- 
sharers  in  possession  to  share  in  live  property. 
-—Necessary  parties—Cause  of  action— No  mis- 
joinder. 

The  plaintiff  sued  for  possession  of  cer- 
tain immoveable  property  alleging  that  a  5 
blswas  share  was  held  by  B.  for  her  life,  upon 
whose  death  they  and  the  15  defendants  be- 
came entiLled  to  that  share  and  that  defend- 
ants No.  1  t)  4  claimed  cer*--ain  pares  of  the 
property  under  mortgagees  an  dsales  in  their 
favour.  These  mortgages  and  sales  were  set 
out  by  defendants  No.  1  to  4  in  their  written 
Statements.  Defendants  No.  1  to  4  were  not 
in  joint  possession  of  any  of  the  lauds  in  suit 
excepting  32  bighas.  The  defendants  pleaded 
that  the  suit  was  bad  on  the  score  of  mis- 
joinder. 

Held,  that,  in  a  suit  to  establish  a  right 
to  share  in  property  all  the  alleged  co- 
sharera   are  necessary   parties   whether   they 
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are  in  opposition  to  the  plaintiffs  or  not 
and  if  in  the  present  case  nothing  had  been 
Hiid  in  the  plaint  as  to  the  grounds  upon 
wliich  certain  of  the  defendants  denied  the 
phiintilf'a  right,  no  one  could  have  said  that 
the  suit  was  bad  for  misjoinder  and  it  did 
not  matter  what  title  or  titles  the  defend- 
ants chose  to  sot  up  and  that  such  titles 
did  not  form  part  of  tho  plaintiff's  cau-jo 
of  action.  In  the  present  cases  tho  plain- 
tiffs' cause  of  action  was  that  they  Ijecame 
entitled  to  the  property  on  the  death  of 
B.  and  that  other  persons  were  in  wrong- 
ful   possession. 

Held,     therefore,  that    tho    suit  was    not 
open    to   oil  action   on    tho  score    of   mi-i)in- 
der.  KlIATiR  KHAN  y.  TALE  WANT  KH\N 
6  0  C-  379- 

1770.  O.  I.  R.  3,  O.  II.  R.  2,  3-S.  92,  93 
—28,  43,  45,  539— Suit  for  appointing  a  trus- 
tee and  recovering  trust  properties—Joinder 
of  parties— A    stranger  can   be  impleaded. 

A  certain  sum  of  money  of  a  religious  endow- 
ment was  lent  by  its  trustees  on  a  pro-note  to 
a  stranger  B.  On  the  death  of  a  trustee  hold- 
ing the  pro-note  and  other  funds  his  widow 
took  possession  of  them.  The  remaining 
trustees  alleged  that  the  money  was  advanc- 
ed in  equal  shares  by  them  and  the  de- 
ceased trustee,  and  not  out  of  the  trust 
funds. 

The  plaintiff  being  appointed  a  fresh 
trustee  sued  the  remaining  trustees  and 
the  widow  for  the  appointment  of  a  trustee 
for  the  trust  funds,  for  a  declaration  that 
the  pro-note  and  the  funds  in  the  hands 
of  the  widow  were  part  of  the  trust  pro- 
perty, for  the  vesting  in  such  trustee  of 
the  property  belonging  to  the  trust,  and 
for  directing  the  widow  to  hand  over  to 
the  trustee  the  papers  and  the  funds  ia 
her   possession    belonging    to    the    tru.st. 

Held,  (1)  that  the  joining  of  the  wi- 
dow with  the  trustees  did  not  constitute 
a  mis-i  binder,  and,  (2)  that  the  suit  fell 
within  S.  539  of  the  Civ.  Pro.  Code.  (3  A. 
163,  23  C.  821,  ,16  A.  279,  26  jB.  259,  33 
C.  739,  2  C.L.J,  431,  referred  to)  MAUNG- 
GHO    V.    M  ACPI  AW    4  L-  B-  R-  183- 

I77I  0.  Z.  R.  3,  0.  II R.  3,  G,  O.  VII.  R.  2  Of, 
O.  VI,  O.  XLL  R.  23,  S.  104  OXLIII  R.  1. 
S.  28,  45,  54,  562  and  588  *( 28)— Multifa- 
riousness— Appeal. 

K.  M.  and  G.  M.  were  two  brothers* 
The  former  died  17  years  before  suit.  His 
widow,  the  plaintiff,  claimed  the  ownership, 
through  her  late  husl>and,  of  half  the 
family  property,  and  alleged  that  her  rights 
were  infringed  at  different  times  and  by 
different  sets  of  defendants^  acquiring  pro- 
perties each  at  different  sales  in  executioa 
of  diiferent  decrees  brought  against  G.  M, 
as  sole  proprietor.  It  was  not  alleged  thab 
the  defendants  acted  in  concert  or  com- 
bined together  to  dispossess  the  plaintiff. 
The  plaint  was  rejected  by  tho  the  Subor.- 
dinate  Judge  on  the  ground  cf  mi'])inder 
of  causes  of  action.  In  appeal  tho  Distriob 
Judge,   while  agreeing  with  the  Sabordiaate- 
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Judge,  that,  as  a  matter  of  strict  law, 
eacli  infi-ingomcnt  of  the  plaintiff's  riglit 
was  a  separate  cause  of  action,  held,  that 
the  rule  against  multifariousness  was,  in 
the  main,  one  of  convenience,  and  the 
Court  had  a  considerable  discretion  in 
the  matter.  He  reversed  the  Subordinate 
Judge's  Older,  and  remanded  the  case  for 
decision    on    tlio   merits. 

Held,  that  the  order  of  the  District 
Ju'lge  was  appealable  under  Clause  28  of 
Sections   588  of   tlie    Civil     Procedure    Code. 

Ili'ld,  also,  that  the  District  Judge  hav- 
ing rightly  come  to  the  conclusion  that 
there  wore  separate  causes  of  action  was 
bound  to  follow  the  law,  and  was  not 
right  in  assuming  a  discretionary  power 
based  upon  the  convenience  of  parties.  The 
circumstances  under  wLich  the  plaintiff's 
alleged  riglit  was  infringed  were  essential 
ingredients  which  could  not  be  dissociated 
from  their  connection  with  tho  right  claim- 
ed by  the  plaintiff.  The  right  by  itself 
furuishod  no  cause  of  action.  It  was  the 
right  combined  with  all  the  particulars 
that  made  the  infringements  which  con- 
stituted the  cause  of  action.  RAM  PRO- 
SAD    V.   S.    M.    SACHI    DAS3I.     6  0-   W- N- 

585- 

1772-  O.  I.  B.  5,  O.  11.  R.  2—S.  28,  43 
— Causes  of  action.  Splitting  of — Multifari- 
ousness. 

The  first  suit  was  brought  by  the  plain- 
tiffs for  the  recovery  of  some  land  not 
claimed  in  the  present  suit,  which  was  in 
the  possession  of  the  defendant,  and  the 
same  was  decreed  to  them.  Tho  present 
suit  was  brought  for  the  recovery,  froin 
tho  defendant  herein,  of  the  land  which 
was  different  from  the  land,  subject-matter 
of  the  former  suit.  The  plaintiff's  ground 
of  title  in  both  the  suits  was  one  and 
the  same,  i.  e.,  as  the  heirs  of  their  father 
they  were  entitled  to  succeed  to  both  the 
properties  .,on  the  death  of  their  mother, 
the  defendants  in  both  the  cases  having 
respectively  come  into  possession  of  the 
land  under  separate  alienations  made  by 
tho  mother  in  favour  of  each  on  a  different 
occasion. 

Held  that  the  present  suit  was  not 
barred  by  section  43  of  the  Civil  Proce- 
dure Code.  Though  the  ground  of  title  was 
one  and  the  same  in  both  the  suits  and 
the  cause  of  action  in  respect  of  both  arose 
at  the  same  time,  viz.,  tho  date  of  the 
mother's  deaih,  yet  the  persons  who  wrong- 
fully withheld  the  land  were  quite  different, 
and  there  was  no  manner  of  combination 
or  privity  bctvvocu  them  in  respect  of  the 
lands  v^^hich  i.hcy  severally  withheld. 

The  words  'cause  of  action'  mean  every 
fact  which  it  is  material  to  be  proved  to 
entitle  the  plaintiff  to  succeed,  every  fact 
which  the  defendant  would  have  a  right 
to  traverse,  and  have  no  relation  whatever 
to  tho  defence,  but  refer  entirely  to  the 
grounds  set  forth  in  the  plaint  aa  the  cause  of 
action. 
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Whether  the  action  is  based  only  upon 
one  cause  of  action  or  not  will  depend 
upon  tho  frame  of  the  plaint  in  a  suio  tor 
rejcctment  and  not  upon  the  answers  to  the 
suit,  which  may  bo  sot  up  by  tho  different 
defendants.  Even  if  the  plaint  is  not  based 
upon  one  and  tho  same  cause  of  action, 
yet,  if  the  relief  that  is  claimed  severally 
against  the  different  defendants  be  in  re- 
spect of  tho  same  matter,  section  28,  Civil 
Pcocodur  Code,  will  save  it  from  tho  objec- 
tion of  multifariousness.  1  Agra  High  Court 
Reports,  Part  III,  p.  109;  U  M.  I.  A.,  187, 
followed.     GANCH  v.  RAMA  SWAM!  S-  C-,  M- 

L   J.,  1902,  P   103-25  M-  73o. 

1773     O.  I.  li.  3,  0.  [f.  U.  5,   OS.  23,  45— 

Misjoinder  of  parties  and,  causes  of  action. 

Where  the  plaintiff  purchased  certain 
land  from  defendant  No.  2,  and  subsequent- 
ly after  taking  possession  he  was  disposses- 
sed by  defendant  No.  1,  who  obtained  re- 
gistration of  his  name  undet.'  Act  VII  of 
187G,  and  the  plaintiff  sued  to  recover  pos- 
session of  tho  land  from  the  defendant  No. 
1,  and  in  the  alternativo  for  a  refund  of 
the  purchase-money  paid  by  him  to  the  de- 
fendant No.  2; 

Held,  that  there  was  only  one  cause  of 
action  an  d  the  suit  w<x3  properly  framed 
under  Section  28  Civil  Procedure  Code. — • 
19  Gal.,  123  ;  8  GaL,  9G3,  foUoiocd  ;  2d  Cat.,  821, 
distinguished. 

The  Court  is  justified  under  Section  45, 
Civil  Procedure  Code,  in  allowing  two  caus^ig 
of  action  to  be  united  in  a  o.iso  i!i  which  ib 
is  convenient  that  the  matter  should  be  dis- 
poned of  in  one  suit  rithor  thin  in  two. 
RWRAJ-UL-TI  \0  KUAN  ».  DlNAl^UNDIlQ 
SEN.    6  C.  W- N- 300-23  C- 25/. 

1774.  O.  I.  R.  3,  O.  II.  R.  o,  6— .^'.s.  .99  and 
ij^Snit  for  pirtitioii  by  soiii3  of  several  in3l- 
varamlars — Kudivirami.irs  made  parties  to 
the  suit — Misjoinder. 

In  a  suit  by  some  of  several  mdv^raii- 
dcirs  of  a  village,  for  tho  partition  of  tha 
village,  tha  other  imluaranil.cr.^,  tho  ryots  or 
kadioaramlars,  were  m  do  dofond^nts  for 
tho  purpose  of  determining  and  defining 
certain  rights  a=i  between  tix^  m'.loara))ilirs 
and  tlio  kudivaramiars,  it  was  held  that  tha 
suit  was  bad  for  mi.  j  .^inJer  of  causes  of  ac- 
tion. 

Obiter  dictum. — In  a  suit  for  the  pirtitioa 
of  joint  family  property  or  in  an  adm  ais- 
tration  suit,  though  it  might  ba  convenioub 
to  ascortxin  tlu  procisa  amDunt  of  tho  deb';^ 
duo  to  the  estate,  yet  the  milcing  of  a'l  tha 
debtors  to  tho  esjxte  pirtios  to  thj  suit,  with 
a  view  to  recover  the  djbta  or  eita'ol.sh  suoh 
debts  by  a  binding  djclar^tion,  ii  bid  fo? 
misjoinder  of  ciuses  of  action.  (6  M  90 
rofd.  to)  PvVMiCniSlINV  AtYAR  y.  ICIllStl- 
NA  AIYAR.     18  M..  L.  J.  33. 

177 j.  O.  L  R.  3,  0  If.  R.  5,  6~S.  38,  45  — 
Causes  of  actlo'i.  Mlsjoind;r  of^-^uittocjn- 
test  alienati')iii  by  loi  l).ij  —  Hiniu  huo — Ac- 
guieseiice — Ass.int  by  only  reversioner. 

A  suit  by  a  reversioner  again. jt  a  female 
having   life-estate  and  several  alienees  from 
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hor,  for  declaration  that  alionations  by  her 
in  tlioir  favour  mido  at  didoront  timos  arc 
void  an  against  tbo  plaintilT,  is  bad  for  mis- 
joiudor  of  doCondants   and  causes  of  action. 

Wbon  a  claim  by  a  rovorsionor  to  sot 
asido  an  alienation  is  time- ban  od,  a  transfer 
by  tiio  alionoQ  duos  not  revive  the  cause  of 
action  in  favour  of  tbo  reversiouor.  P.  li  20 
of  ISiX;  followed. 

Where  tbo  only  living  reversioner  to  a 
widow's  estate  has  given  bis  assent  to  the 
alienation  made  by  the  widow  the  son  sul)- 
scquently  boru  of  the  reversioner  is  bound  by 
his  faiU'n-'s  acfiuiesconce.  MUSS  A  MM  AT 
GOPAL  DEVI  V.  JAI  NARAIN.  83  P- L- 
R- r05-lP.il.  19D5. 

1/  /J.  O.  L  li.  3,  O.  11.  R.  5,  6—S.  28,  45— 
*•  Sam  J  Mattjr,"— xlf/ti' ./  orLoiimess. 

"  MatLer,"  in  section  28  of  the  Code  of 
Civil  Pi-ocedure,  means  the  subject  matter  of 
the  suit.  Hence,  a  suit  against  the  makers 
of  a  proini:,bJvy  uoto  and  against  a  party 
who  has  subsequently  become  surety  for  the 
payment  of  the  amount  is  not  multifarious. 
Narsingh  Das  v.  Mcmgal  Dubr.ij,  (1882)  I.  L. 
K.,  5  All  1G3,  cited.  MaUNG  MEIK  v.  K.  A. 
MEYAPPA    CHETTY.     3  L-  B.  R.  1903  P. 

381 

1777-^  0.  I.  n.  3-S.  23—53  P.  L.  B.  1907 
— 6'c'('   S.   2-i   No.  513   supra. 

1778-  O.  I.  R.  3-S.  28~See  S.  99—26  B. 
259,    No.   123:),  27,   M.    SO  No.    1211    supra. 

1779.  O.  I.  R.  3~S.  28--See  O.  I.  R.  1  31 
M.  252  No.  1750,  9  P.  W.  R.  1908  No.  1756 
73    P.  L.  R.    5   Nj.   1753  (a)  supra, 

1779  (a)  O.  I.  R.  3—S.  28— See  O.  II  R. 
3—9  G.  W.  N.  498,  9  G.  W.  N.  656  No.  1913, 
1911  infra. 

1730-  O.  I  R.  4—S.  26,  28— See  0.  I,  R. 
1  and  2. 

TJSI.  O.  I.  R.  6—S.  29— Parties  to  suit- 
Suit  by  a  member  of  a  joint  family  against 
some  of  the  members  of  a  Jinn — Ghief  Gourt's 
X)OLoer  Qji  appeal  against  order  of  remand  to 
go  behind  findings  of  fact. 

The  Court  of  first  instance  dismissed 
the  £uit  based  on  an  account  stated,  on  the 
grounds  that  the  plaintiff  could  not  sue 
alone,  being  j^int  with  his  father  and  brother 
and  that  thu  defendant  could  not  be  sued 
alone,  being  joint  in  business  with  his 
brother.  On  appeal  the  Lower  Appellate 
Court  found  that  the  plaintiff  contracted 
jvith  the  defendant  only  on  his  own  behalf 
and  not  on  behalf  of  his  father  and  brother, 
and  remanded  the  case  under  Section  5G2 
of  the  Civil  Procedure  Code  to  the  original 
Court  which  decreed  the  claim.  On  appeal 
against  the  order  of  remand,  held  (1)  that 
the  fact  of  a  decree  being  passed  after  remand 
was  no  bar  to  the  hearing  of  the  appeal ;  (2) 
that  the  transaction  in  suit  having  been  entered 
into  by  the  plaintiff  on  his  own  behalf  only 
and  being  in  his  own  name,  he  could  sue 
alone;  and  (3)  that  decree  was  rightly  pass- 
ed   against   the   defendant. 

On  an  appeal  from  an  order  of  remand 
the  Chief  Court  would  accept  findings  of 
fact   arrived  at  by  the  Lower  Appellate  Court 
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the    Chief    Court     from     eventual    decree 
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U.  1892,   at  p, 
S11I13  LAL. 

1902. 

170  Gol.  303. 

30 — Leave    when 


implies  that  tbo 


tlio  suit.     15  All.,    41.S;    G    P 
referred    to.     JAG     LAL    v. 

P  L.  R.,  1902-37  p.  R, 

See   Act  IX.  of  J 872  No. 

1782.     O.    L    R.    8—S. 
necessiiri/. 

The'  first  part  of  S.  30 
plaintiff  therein  contemplated  wisiies  to  sue 
on  behalf  of  other  porsons  smilarly  interest- 
ed in  suing,  and  they  also  wish  the  yame.  5 
A.  Gl)2  rolorred  to.  >L\tiAUAJ  BAHADUR 
SINGH  ".;.  PAllESil  NATH  SINGH.  31  n. 
839  at  845- 

1783  O.  I.  R.  8—S.  30— Permission  given 
to  manager  of  unregistered  reiigious  society 
to  sue   on   behalf  of   the   society. 

Held,  that  S.  30  of  the  Code  of  Civil 
Procedure  does  not  prevent  a  Court  from 
giving  permission  to  the  manager  of  an  un- 
registered religious  society  to  sue  in  hia 
own  name  on  behalf  of  the  society. — AT- 
MaNAND    v.   liRAHM    N.    NARAIN.     (Grlf- 

fin  J.)    4  A.  L.    J.  6a  =  A.   W.  N.  1907 
P-  229' 

175i-  O.  I.  R.  8—S.  30— Suit  for  recovery 
of  possession  of  waste  land  against  trespass- 
er. 

Section  30  of  the  Civil  Procedure  Code 
is  not  applicable  to  a  claim  to  restrain  tha 
defendant  from  violating  a  common  inter- 
est which  the  plaintiffs  have  in  the  land 
in  dispute. — 18  Bom.,  699,  followed.  5  All., 
602;   54   P.    R.,   1892,    referred    to. 

In  a  suit  for  possession  of  land  by  soma 
of  the  co-sharers  against  the  trespassers, 
the  plaintiffs  are  not  entitled  to  a  decree, 
euher  for  sole  possession,  or  for  possession 
on  behalf  of  all  the  co-sharers  generally, 
but  decree  may  be  passed  to  have  the  laud 
restored  to  its  pristine  condition.  RAM- 
ZAN    ALT   v.   BA6HARAT   ALL     105  p.  R., 

1901. 

1785-  0.  I.  R.  8—S.  30— Person  suing  in 
their  own  navies  for  themsdves  and  for  others 
— Joinder  of  plaintiffs — Right  common  to  plain- 
tiff  and  others — Permission  of  Go  art  to  sue 
on  behalf  of  others  — Limitation  Act  {XV  of 
1877),    sch.   11   arts.    120,    131. 

The  plaintiffs  in  their  own  capacity  ag 
well  as  on  behalf  of  Dafalis  generally  sued 
the  defendant  (Deputy  Commissioner)  as 
Manager  of  a  shrine  to  obtain  the  follow- 
ing reliefs:  (a)  a  declaration  of  right,  i.  e., 
their  own  right  for  a  moiety  of  offerings 
made  at  the  shrine,  and  (6)  a  declaration 
of  the  right  of  the  Difali  class  generally 
to  a  moiety  of  the  said  offerings.  The  De- 
fendant contested  that  the  plaintiffs  had 
no  locus  standi  to  sue  on  behalf  of  the  Di- 
fali class  and  subsequently  the  plaintiffs 
applied  to  the  Court  to  be  permitted  to 
sue  on  behalf  of  the  other  Dafalis  and 
their    applictation    was    refused. 

H;ld,  that,  the  plaintiffs  were  not  com- 
po:!tent  to  sue  for  any  Dafalis  but  themselves. 
The  plaiia  tiffs  could  not -sue  as  the  recognised 
agents  on   behalf  of   others  unless  they    were 
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legally  authorized  to  do  so.  If  any  porson  is 
authorized  by  another  to  sue  for  the  latter, 
ho  must  proceed  iu  the  name  of  the  latter 
and  not  bis  own  name,  as  the  law  invests  the 
right  to  sue  in  the  name  of  authori//ing  per- 
son and  not  in  the  name  of  the  person  au- 
thorized. Generally  all  persons  in  whom  the 
right  to  sue  exists  must  be  joined  as  plaintiffs 
so  that  the  Court  may  grant  relief  in  tlieir 
favour.  The  Court  is  also  not  authorized  to 
grant  a  declaratory  decree  in  favour  of  a 
class  in  a  suit  instituted  by  only  one  person 
of  that  class.  The  plaintiff  could  only  sue 
for  other  persons  under  express  authority,  or 
on  behalf  of  the  Dafali  class  generally  after 
obtaining  permission  of  the  Court  under 
s.  30,  0.  P.  C.  SHAIKH  CHEDI  v.  DEPUTY 
COMMISSIONER,    BAHRaICH.     3     0-     C- 

851- 

(See  Specific  Relief  Act  S.  42  col.  427). 

1786-  O.  I.  R.  8  —  S.  30— Riparian  owners 
— Rujlit  to  construct  dams  on  a  stream — Pres- 
criplion — Custom —Injunction — Suit  by  plain- 
tiffs on  behalf  of  a  class. 

The  Court  is  justified  upon  proof  of  cus- 
tom and  prescription  to  pass  a  decree  in 
favor  of  the  plaintiffs  for  a  declaration 
that  plaintiffs  and  their  co-villagers  are 
entitled  to  erect  and  maintain  a  band 
on  a  stream  every  year  during  the  rainy 
season  at  a  specified  place  letting  out  the 
surplus  water  for  the  use  of  the  holders  of 
survient  tenements  and  for  an  injunction 
restraining  the  defendants  interfering  with 
any  band  the  plaintiffs  might  construct  at 
the  spaciiied  place.     24  Gal.y  865 :  S.  C.  L.  R., 

24  I.  A.,  60,  distinguished. 

The  grant  of  permission  under  Section 
30  of  the  Civil  Procedure  Code  may  be 
inferred  from  the  circumstances  of  the 
case.  The  mere  fact,  that  the  order  grant- 
ing permission  was  not  recorded  iu  the 
order  sheet,  does  not  vitiate  the  proceed- 
ings.    KALU    KHABIR    v.     JAN    MEaHA. 

29  C  100. 

1787  O.  I.  R.  8—S.  30  Leave  may  be 
granted  after  the  commencement  of  the  suit, 
though   it  was  previously  refused. 

Leave  to  sue  under  section  30  of  the 
Civil  Procedure  Code  need  not  necessarily 
precede  the  commencement  of  the  suit. — 
^3  Mad.,  28;  21  Bom.,  784;  22  AIL,  269, 
followed. 

The  fact  that  leave  had  previously 
been  refused  does  not  affect  the  matter,  as 
it  is  entirely  a  matter  of  discretion  not 
affecting  the  merits  of  the  case  and  the 
leave  can  be  granted  after  the  commience- 
ment  of  the  suit  though  it  was  previously 
refused.   CHBNNU  MENON   i;.  KRISHNAN. 

25  M.  399. 

1788  O.  I.  R.  S,  S.  9,  11— S.  30,  11,  13— 
Jurisdiction  of  Civil  Cohort — Declaratory  claim 
that  plaintiffs  alone  are  entitled  to  celebrate 
festival — Same  interest. 

Any  worshipper  is  entitled  to  take  part 
in   tho   worship   in   a  temple   at  any  timo  or 
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at  any  festival,  and  for  that  purpose,  to 
subscribe  towards  tho  funds  necessary  for 
tho  performance  of  tho  festival,  and  cvea 
though  sufficient  funds  have  been  already 
subscribed  for,  to  require  that  his  subscrip- 
tion may  also  bo  utilized  for  that  purpose; 
but  no  one  and  n)  special  body  of  wor- 
shippers can  claim  tho  right  to  subscribe 
the  funds  necessary  for  a  particular  festival 
to  tho  exclusion  of  other  worshippers.  Ven- 
gtimuth  V.  Pandavenswara,  (I.  Li.  R,,  6  Mad. 
151);  Elayalioar  Reddiar  v.  Namberumal  Chet- 
tiyar,  (I.  L.  R.,  23  Mad.  2'J8)  referred  to. 
There  is  nothing  to  prevent  a  trustee  to 
make  arrangements  with  any  worshipper 
for  tho  supply  of  funds  for  the  permanent 
colebiration  of  any  festival,  and  if  in  addi- 
tion to  such  funds,  other  persons  subscribe, 
so  that  there  will  be  money  more  than  suffici- 
ent for  the  festival  the  festival  can  be  perform- 
ed on  a  larger  scale.  A  suit  brought  by  a  body 
of  worshippers,  for  declaration  thatthey  alone 
are  entitled  to  subscribe  for  tho  celebration 
of  a  festival,  is  governed  by  section  30  of 
the  Civil  Procedure  Code.  VAIDINATHA 
THAMBIRAN  v.  CH  aNDRASKARA  DIKSH- 
ITAR,  15  M.  L-  J.  458. 

1789  0.  I.  R.  8,  O.  XLl  R.  27— S,  30, 368-^ 
Abatement  of  appeal — Representative  of  deceas- 
ed respondent  selected  for  the  service  of  notica 
under  section  30  not  brought  tipon   record. 

When  the  appellant  fails  to  apply  with* 
in  the  prescribed  time  to  bring  upon  re* 
record  tlie  representatives  of  one  of  the 
respondents  selected  for  the  service  of  no- 
tice under  section  30  of  the  Civil  Procedure 
Code,  the  right  to  appeal  does  not  survive 
against  the  remaining  respondents  and  the 
appeal  must  abate  under  section  3G3.  BAGI 
RAM  V.  RANA,  160  P-  L-  R.,1901. 

1790  0.  I.  R.  8,  S.  92,  93,  0.  XL.  R.  1    to 

3 — S'.  30,  539,  503— Suit  for  management  of  a 
temple  arid  interim  appointment  of  a  receiv- 
er— 

In  a  suit  under  section  539  and  section 
30,  Civil  Procedure  Code,  for  a  declaration 
that  a  scheme  of  management  of  a  teraplo 
is  binding  and  in  the  alboruative  for  the 
settlement  by  the  Court  of  scheme  and  for 
the  appointment  in  the  meanwhile  of  a 
receiver  it  was  held  that  the  property  of 
the  temple  was  a  subject  of  the  suit  within 
the  meaning  of  the  word  in  s.  503.  C.  P. 
C,  and  that  the  Court  had  jurisdiction  to 
appoint  a  receiver. 

The  whole  aim  and  object  of  the  suit 
was  to  regulate  the  collecoion  and  distri- 
bution of  the  property  of  tho  temple,  and 
even  though  there  was  no  application  for 
the  removal  of  tho  Dharmakaithas  the  sub- 
ject of  the  suit  was  the  same  iu  both  the 
cases  namely,  tho  property  of  the  temple. 
An  interior  order  for  the  appoi^.tment  of 
a  receiver  could  be  passed  by  the  Court. 
K.  A.  VEERARAGHA  VA  THATIIACHAHIAR 
V.  R.  KRISHNASWAMITHATHACHARIAR, 

4  M.  L  T.  88. 
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1791.  0,  J.  n.  8  S.  92,  93— S.  30,  530- 
Alie nation  of  land  pertaining  to  graveyard — 
Suit   by  members  of  a  community. 

Somo  MuhammadanH  of  Multan  city 
sued  tho  Court  of  Wards  of  Kliaii  Bahadur 
Makhdum  Hassan  Bakhsh  for  a  doclaration 
that  tho  laud  in  suit  situate  iu  Mauza  Taraf 
Dana,  Tahsil  Multan,  was  a  graveyard  in 
tho  possession  of  tho  Muhammadan  com- 
munity, and  for  an  injunction  restraining 
the  defendant  from  transferring  any  part 
of«  tho  laud.  It  was  alleged  hy  tho  plain- 
tiffs that  tho  whole  of  tho  land  in  suit  was 
the  graveyard  known  as  Mai  Pak  Daman 
and  was  loakf  and  inalienable. 

Held,   that   tho  plaintiffs  had  proved  that 
the  land  in  suit  was  graveyard  known  as  Mai 
Pak  Daman  and  was  ivakf  by  user,   if  not  by 
dedication.     (25  A    418,    A.  W.  N.   1903   P.  74 
19  C.    203,    23   C  1290,  2  M.  I.  A.  390  refd.  to). 

That  user,  as  such,  does  not  deprive  the 
owner  of  his  title  but  the  title  remains  sub- 
ject to  the  user  of  the  land  as  wakf.  (26  B 
198  refd.  to). 

That  the  plaintiffs,  as  members  of  the 
Muhammadan  community,  were  competent 
to  institute  the  suit,  and  Ss.  30  and  539  of 
the  Civil  Procedure  Code  did  not  apply  to 
the  case,  that  it  was  not  necessary  for  each 
plaintif!  to  show  that  he  had  used  the 
graveyard;  a  newcomer,  for  instance,  if  a 
Muhammadan  had  an  equal  right  with  the 
oldest  residents. 

That,  by  the  fact  that  previously  some 
portions  of  the  land  pertaining  to  the 
graveyard  had  been  alienated  without  objec- 
tion on  the  part  of  any  one,  the  plaintiffs 
did  not  lose  their  right  to  obiict  to  further 
alienation.  ILAHI  BUKHSH  v.  THE 
COURT  OF  WARDS  OF  KHAN  BAHA- 
DUR MAKHDUM  HASSAN  BAKHSH.  78 
P.  L-  "R-  1908- 

1792  0.  I.  B.  8—S.  30—16  C.  P.  L.  R.  161 
—See  S.  11  No.  468  siipra. 

1793  O.  I.  B.  8—S.  30— See  section  92,  93— 
9  C.  W.  N.  594  No.  1182,  10  C.  W.  N.  867—33 
C.  905  No.  1183  supra. 

1794  0.  I.  B.  9— Section  31—Limitatio7i 
Act,  1877,  Schedule  II,  article  144— Mortgage 
— Subsequent  vendees — Adverse  possession — Mir- 
joinder  of  causes  of  action — Practice — Notice 
of  appeal  not  served  on  pro  forma    defendant. 

In  1879,  one  Kaka  mortgaged  his  lands 
to  Sham  Singh  stipulating  to  pay  the  mort- 
gage-debt by  instalments  and  to  deliver  pos- 
session of  the  land  in  default  of  payment 
of  any  instalment.  In  1885  Kaka  sold  por- 
tions of  the  land  mortgaged  separately  to 
Natha  and  Amir.  There  having  been  default 
in  payment  of  instalments.  Sham  Singh 
obtained  a  decree  on  the  11th  June  1886 
against  Kaka  under  which  he  got  formal 
possession.  Subsequent  to  Sham  Singh's  ob- 
taining formal  possesion  Kaka  sold  the 
balance  of  the  mortgaged  land  to  other 
persons  none  of  whom  obtained  possession 
before  1887. 

In  1895  Sham  Singh's  representatives 
brought  a  suit  for   possession  against  Kaka, 


mortgagor,  and  Natha  and  Amir,  vendoos, 
and    other    subsequent    vondoea. 

Hold,  that  there  was  no  do£oct  of  mi&« 
j  )inder   of    causes    of    action. 

Further  appeal  de»;erminod  although 
notice  of  appeal  had  not  been  served  oa 
Kaka,  who  was  regarded  as  a  pro- forma 
defendant. 

Held,  that  tho  vendees,  whoso  rights 
were  acquired  subsequent  to  the  decree  of 
188G,  had  no  right  of  possession  as  against 
the  plaintiffs-mortgagees  but  Natha  and 
Amir  were  not  bound  by  tho  decree  pas- 
ed  in  1886  and  the  limitation  against  them 
ran  from  the  date  of  the  original  default 
in  payment  of  instalment,  which  at  the  latest 
could  not  be  after  1882  and  the  suit  hav- 
ing been  filed  after  the  expiry  of  12  years 
in  1895  was  barred  by  limitation  as 
against   them.     KESAR  SINGH  v.  THAKAR 

DAS.  81  P  L,  R.  1901-10  of  1901. 

1795-0.  I.  B.  9,  O.  II.  B.  4.  5—S.  31,  44 
— Misjoinder  of  parties  and  causes  of  ao- 
tio7i — Joinder  of  claim  for  movable  and 
immovable  property. 

The  property  claimed  in  this  suit  bo- 
longed  to  one  M.  A.  The  plaintiff  alleged 
himself  to  be  the  purchaser  of  the  interests 
of  two  of  the  heirs  of  M.  A.,  and  he 
claimed  a  portion  of  the  shares  purcuased 
by  him  against  S.  H.  K.  another  heir  of 
M.  A.  who,  he  asserted,  had  withheld  pos- 
session from  the  plaintiff's  vendors  and  had 
transferred  a  portion  of  the  property  to 
the  other  defendants.  Plaintiff  acquired 
title  under  two  separate  sale-deeds.  It  was 
contended  on  behalf  of  the  defendants  that 
the  suit  was  bad  by  reason  of  misjoinder 
of  parties  and  causes  of  action,  and  one 
suit  for  both  movable  and  immovable  pro- 
perty without  leave  of  the  Court,  contra- 
vened the  provisions  of  Section  44  of  the 
Civil   Procedure  Code. 

Held,  that  the  suit  was  not  open  to 
any  of  the  objections  and  was  properly 
framed.— iZ  All.  33;  10  Mad.,  375,  at  p, 
506,  followed.  MAZHAR  ALI  KHAN  u. 
SAJJAD  HOSAIN  KHAN.  A-  W-  N.  1902 
p.  85=24  A  358. 

1796  0.  I.  B.  9—S.  3lSee  O.  I.  B.  1- 
3  O.   C.  176  No.   1752,  1  O.  C.  308  No  2753- 

10  C.  W.  N.  508  No.  1754  supra. 

1797  0.  I.  B.  10  {1)-S.  27— Wrong  person 
made  a  plaintiff  and  not  a  defendant, 

S.  27  C.  P.  C.  applies  only  to  cases  ia 
which  a  suit  has  been  instituted  in  the  name 
of  a  wrong  person  as  plaintiff  and  not  to 
cases  in  which  a  suit  had  been  instituted 
against  a  wrong  person  as  defendant. — BA- 
SAVARAJU  V.  PARRY  AND  CO.  27  M. 
815  at  826. 

1798.  0  I.  B.  10  (1)—S.  27— Suit  by  one 
plaintiff  as  sole  part^ier — Right  to  amend  the 
plaint   by  adding  others  as  co-plaintiffs. 

In  a  suit  brought  by  a  plaintiff  claim- 
ing as  sole  partner  it  was  found  that  there 
were  other  partners  also  of  the  plain- 
tiff. 
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Held  that  the  plaintiff  was  entitled  to 
have  the  plaint  amended  and  could  add 
their  names  as  co-plaintiffs.  17  B.  413  foil. 
— VADILAI  V.    KHUSAL.     4  B-   L-   R-  968 

at  970=27  B    157 

1799.  O.  I.  B.  10  (1)—S.  27— Plaintiff 
disclaiming  interest  in  subject  matter  of  suit 
and  asking  Court  to  substitute  the  name  of 
person   as  plaintiff. 

The  plaintiff  alleging  herself  to  be  a 
superior  proprietor  sued  for  pre-emption  of 
an  under-proprietary  tenure.  Later  on  she 
applied  to  the  effect  that  she  through  mis- 
taken notion  represented  herself  to  be  the 
superior  proprietor  and  requested  the  Court 
to  substitute  her  son's  name  who  was  su- 
perior proprietor  for  her  in  the  plaint  un- 
der S.  27,  C.  P.  0.  Her  son  did  not  appear 
and  no  evidence  was  adduced  to  establish 
that  he  agreed  to  be  made  plaintiff  in  the 
case.  The  application  was  rejected  and  the 
suit   dismissed    by    the   Court. 

Held,  that,  the  Court  was  right  in  dis- 
missing the  suit  as  the  son's  name  could 
not  be  brought  on  the  record  in  substitu- 
tion of  the  mother's  name.— SHEO  RAJ 
KUNWAR   V.     HARI    KISHAN.    8   0.    C, 

847. 

1800.  O.  I.  R.  10  {1)—S.  27— Plaintiff, 
added  after  commencement  of  suit — bona-fide 
mistake. 

B's  sons  claimed  as  plaintiffs  title  to 
the  property  in  suit  under  a  tamliknama 
executed  in  their  favour  by  their  father. 
The  defendant  denied  that  the  plaintiffs  had 
any  title  to  the  property  in  suit  and  did 
not  plead  that  the  tamliknama  did  not  co- 
ver the  property  in  suit,  nor  did  they  ask 
for  an  issue  as  to  the  effect  of  the  tam- 
liknama. While  arguing  the  case,  they  eon- 
tended  that  the  plaintiffs  had  acquired  no 
title  to  the  property  in  suit  from  their 
father,  firstly  because  the  property  in  suit 
was  not  included  in  the  tamliknavia,  and 
secondly,  because  possession  had  not  pass- 
ed upon  ibe  execution  of  that  document. 
B.  then  presented  a  petition  praying  that 
he  might  be  added  as  a  plaintiff  and  his 
sons,  tbi'ough  their  counsel,  made  the  same 
request.  The  Court  below  passed  an  order 
as   prayed. 

Held,  that,  the  suit  was  clearly  insti- 
tuted in  the  name  of  the  sons  through  a 
bonafide  mistake  and  the  case-  cam:e  within 
s.  27,  C.  P.  C,  which  allows  an  addition  or 
substitution  of  a  plaintiff,  "at  any  stage  of 
the  case"  and  that  E.  was  rightly  added  as 
a  plaintiff.  ABDUL  WAHID  KHAN  v. 
SADLG   ALI    KHAN.     7    Q.  Q.  193* 

1801.  O.  /.  B.  \10  (1)~-S.  27— Parties— 
Joint  Hindu  family — Suit  by  the  managing 
member  for  debt  due  to  the  family — Objectio^i 
as  to  non-joinder — Joinder  of  other  meirhbei's 
after  period   of   limitation, 

A  suit  was  brought  by  the  managing 
members  of  a  joint  Hindu  family-  in  tho 
name  of  their  firm  for  a  bebt  duo  to  tho 
ancestral    business.    Objection  being    taken 
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on  tho  ground  of  non-jjinder  of  other 
members  of  the  family,  several  of  whom 
were  minors,  tho  plaintiffs  at  once  admit- 
ted their  mistake  and  the  members  so  omit- 
ted applied  at  once  to  bo  pii^@<^  *s  plain- 
tiffs. 

Held,  that  al)  the  members  being'com- 
prised  in  tho  designation  of  the  firm,  the 
omission  should  have  been  regarded  as  du© 
to  a  bonafide  mistake  and  that  under  sa«c-h 
circumstances  the  Court  was  bound  to  add, 
under  Section  27  of  the  Civil  Procedure  Code, 
the  other  members  of  the  family  as  plain- 
tiffs. 

In  cases  where  actio-n  is  taken  under 
Section  27  the  period  of  limitation  counts 
from  the  date  when  the  plaint  is  first  pre- 
sented to  the  Court.     B-EHARI    LAL  v.  RAM 

CHAND.    149  p.  R  ,  1907. 

1802.  0.  I.  B.  10  (1)—S.  27— Parties. 
Non-joinder  of — Joint  Hindu  family — Suit  by 
manager — Addition  of  other  members  of  family 
as  plaintiffs. 

Held,  that  in  a  sudt  for  recovery  of  a 
debt  due  to  a  joint  Hindu  family  consist- 
ing of  father  and  his  sons  the  father  though 
acting  as  manager  is-  nat  competent  to 
alone  sue   the   debtor. 

The  Chief  Court  declined  to  allow  song 
to  be  added  as  plaintiffs  to  a  &uit  brought 
by  the  father  on  the  ground  that  tho  father 
had  opportunity  to  add  his  sons  as  parties 
but  had  not  availed  of  it.  RATTAN  CHAND 
V.   RAM   PARSHAD.     Ua  P.  L  R.   196  =  69 

P.R..  i9oe. 

1803.  O.  I.  R.  10  (1}—S.  27— "^  Wrong 
person   as  plaintiff.** 

In  Section  27  Civil  Proc^ure  Code  the 
words  "if  the  suit  is  brought  ia  the  name 
of  the  wrong  person  as-  plaintiff  '*  cannot  be 
construed  as  excluding  altog,other  persons 
who  may  institute  tba  suit  without  any 
right  to  do  so.  6  C.  G70  referred  to.  KRI- 
SHNA BOI  V.  THE  COLLECTOR  AND 
GOVERNIMENT  AGENT  TANJORK  80 
M-  419, 

1804.  O.  J.  R.  m  (Ih  f^),  {5)>  11— S.  27,  32 
— Addition  of  parties— Suit  instituted  by 
wrong    person. 

It  appeared  that  the  plaintiff,,  who  in- 
stituted  the  suit  had  no  right  to  sue,  that 
right  belonging,  to  her  children.  The  Court 
allowed  the  addition  of  the  children  as 
plaintiffs,  and  a  consequential  amendment  in 
the  prayer  of  the  plaint,,  and  proceeded  with 
the    suit. 

Heldy  that  in  tbe  circumstances  this 
course  was  equitable,  and  not  at  variance 
with  any  provisicvn  of  lawj  and  that  if  there 
was  any  error,,  it  wa<s  covered  by  section 
678  of   the  Code  of   Civil  Procedure-. 

Taqui  Tan  v.  Obadulla  (189i>,  I.  L.  R. 
21  Cal,,  8C6;  Chunder  Qjomar  Boy  v.  Gocool 
Cliunder  Bhu  Hacharj^ee,.  I.  L.  R.,  6  CaL  370; 
Mohina  1  Chundra  Boy.  t.  Atid  Chu-ndra,  i. 
L.  fR.,  24  Cal.,  540;;  Sheo<rania  v.  Bharai 
Singh,  I.  L,  R.  20  Alli.,  90;  referred  to.  MA 
GYI  V.  MA  YEIK  AND  OTHERS*  2  L-  R» 
1904  p.  246» 
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1805.     0.    L  n.   10  (I)  O.    VI.  R.    17— S. 

87,  53 — Parties— Suit  InUitntcd  bij  luroiuj  per- 
son by  mistake — Amendment — Grant  of  tetters 
of  administration  by  suppression  of  will  ap- 
pointing  710  executors,  effect  of — Sale  by  such  ad- 
ministrator, effect  of — Executors  by  implication'. 
G,  aUhougb  ho  bad  taicoa  out  lofctcrrf  of 
administratiou  with  copy  of  the  will  annex- 
ed to  the  cstato  of  a  doocasod  pursou,  in- 
stituted a  suit  in  his  personal  capacity  for 
a  declaration  that  the  sale  of  certain  pro- 
perty belonging  to  the  estate,  by  a  person, 
who  had  previously  obtained  grant  of  let- 
ters of  administration  to  the  same  estate 
by  suppressing  the  will,  such  grant  having 
been  revoked  after  the  sale,  was  invalid  and 
for  a  declaration  of  bis  own  title  to  the  pro- 
perty as   devisee. 

Held  that  leave  should  be  granted  under 
section  27  of  the  Civil  Propeduro  Code  to 
amend  the  plaint  by  describing  the  plain- 
tiff as  suing  as  administrator.  Section  27  is 
applicable  to  cases  where  actions  have  been 
brought  by  the  wrong  person  by  mistake, 
whether  such  mistake  is  one  of  law  or  of 
fact.  Seshamma  v.  Chennappa  (I.  L.  R.,  20 
Mad.  467),  referred  to.  Siach  amendment  is 
not  obnoxious  to  the  proviso  in  section  53 
of  the  Civil  Procedure  Code.  Th  clause  in 
the  will  providing  that  "  P  and  B  shall  ro- 
rnain  trustees,  that  is,  guardians  and  next 
friends"  makes  no  appointment  of  execu- 
tors either  expressly  or  by  implication.  Sesh- 
amma V.  Chennappa  (I.  L.  R.  20  Mad.  467), 
referred  to.  A  grant  of  letters  of  admini- 
stration obtained  by  suppressing  a  will  con- 
taining no  appointment  of  executors  is  not 
void  ab  initio,  and  a  sale  of  property  by  an 
administrator,  who  ha'?  obtained  a  grant  of 
administration  under  such  circumstances 
to  a  'purchaser,  who  was  ignorant  of  the 
suppression  of  the  will,  is  valid,  although 
the  grant  was  revoked  atter  the  sale.  The 
defence  of  purchase  for  valuable  considera- 
tion without  notice  is  available  against  a 
claim  based  on  an  equitable  title  though 
not  against  one  based  on  a  legal  title.  GO- 
PAL  DAbS  AGARWALLAH  v.  BUDREE 
DASS  SUREKA.     iQ  C-  W-  N-,   662  =  S3  C- 

657. 

1806     0.  I.  R.  10  (1),  O.  XXI  R.  16, 0.  XXII 

R.  4: — 27,  232,  368 — Plaintiff  respondent  dying 
fending  appeal— Addilion  or  substitution  as 
plaintiff  in  a  suit  brouglit  by  one  not  en- 
titled to  bring  it — Suit  brought  by  unatttho- 
riaed  person — Procedure  — 

A  brought  a  suit  for  arrears  of  rent 
against  B,  as  C's  heir,  C  denied  that  A 
bad  any  right  to  the  estate  uf  B  and  stated 
that  a  suit  for  the  estate  bad  been  brought 
against  A  by  the  appellant  R.  The  Court 
of  ^irst  instance  decreed  the  claim  in  part. 
At  the  time  when  the  decree  was  passed 
the  suit  of  the  appellant  R  was  pending. 
B.  appealed  to  the  District  Judge''  and  A 
filed  objections  under  section  56i,  Civil  Pro- 
.cedure  Code.  INIatters  had  reachod  this 
Stage    when  R   ihu  appellant's  suit  against  A 
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was  docreod.  The  appellant  R  then  applied 
to  have  her  name  eutorod  in  the  record 
of  the  Lower  Appellate  Court  in  place  of 
that  of  A.  in  the  suit  for  arrears  of  rent.  Tho 
District  Judge  held  that  the  appellant  R 
was  entitled  to  have  her  name  added  to, 
not  substituted  for,  that  of  A  as  respon- 
dent. 

Held,  that  the  appellant  R  had  no  right 
to  thrust  herself  as  plaintiff  into  the  suit 
which  was  brought  by  A  a  person  who  had 
no  right  to  bring  it.  A  dofondant  has  a 
right  to  the  dismissal  of  a  suit  brought 
against  him  by  an  uuautViorizod  person  and 
the  defect  cannot  bo  cured  by  the  addi- 
:  tion  or  substitution  of  the  name  of  the 
person  who  might  have  brought  the  suit, 
unless  of  course  the  case  comes  within  S. 
27,  Civil  Procedure  Code.  — RANI  R^HQ- 
BANS  KUAR  V.  HASHMAT  ADI.  7  Q-  C-» 
78- 

1807-  O.  I.  R.  10  {1)—S.  27-^Suit  bij 
agent — Substitniion  of  pi. in  ff  -Princ'pals' 
right  of  appeal  4  L.  B.  R.  iy<)7  P.  95 — :3ee 
Contract    Act   IX.    of   1872   Col.  371. 

1808.  O.  I.  R.  10  (l)-^S.  27— Managing 
members  of  the  partnership  presenting  a  plaint 
— Non-joinder  of  necessary  parties,  I  S.  L.  R» 
191— ^ee   Contract    Act    IX   of  1872   Col.  380. 

1809  O.  I.  R.  10  (1)—S.  27— Amendment 
of  plaint — Addition  or  substitution  of  ptaint- 
iff"s—23  P.  L.  R.  1905  =  49  P.  R.  1905 -SeQ 
Contract    Act  IX  of    1872    Col.  251. 

1310  0.  I.  R.  Id  {2),  (5)  11— S.  32— Parties 
— Reference  by  collector  as  to  apportionment 
of  compensoMon — Addition  by  Judge  of  party 
to  reference.  25  A.  133 — See  Land  Acquisi- 
tion   Act   I.  of  1894  S.  30.  5.3   Col.  861  .supra. 

1811.  0.  I.  R.  10  {2},  (5),  11— S.  3:^— Trans- 
fer of  Property  Act  {IV  of  1882),  Section  85. 
—Civil  Procedure  Code  (Act  XIV  of  1882)^ 
Section  32 — Amendment  of  plaint  as  to  join- 
der  of  parties — Case  almost  finished — Costs. 

In  his  written  statement  and  00  exam- 
ination, the  defendant,  in  a  suit  for  redemp- 
tion of  mortgage  stated  that  certain  other  per- 
sons were  interested  in  the  property  under 
dispute  who  too  should  have  been  impleaded 
as  defendants  in  the  suit  An  opportunity 
was  given  by  the  Court  to  the  plaintiff,  to 
amend  thy  plaint  by  adding  such  parties 
as  she  might  consider  necessary,  but  her 
pleader  did  not  accept  the  opportunity  so 
offered.  After  the  arguments  of  counsel  for 
the  plaintiff  and  the  defendant  but  before 
the  reply  of  the  plaintiff,  the  pleader  for 
the  plaintiff  applied  for  leave  to  amend  the. 
plaint.     The   application  was    reiicted. 

Held,  that  in  rejecting  the  application 
the  CouYt  did  not  properly  exercise  the 
discretion  which  was  given  to  it  under  s.  32 
of  the  Civil  Procedure  Code,  that  the  ap- 
plication ought  to  have  been  granted  ou 
payment  of  reasonable  costs.  W.  N.  All, 
1900,  p.  20  referred  to.  BHAG  MANI  KUN- 
W^R    V.    SUBH  NARAIN    RAI.     A-    W-   N^ 

1905  P    85 

1 812.  O.  I.  R.  10.  (2),  (5),  11— S.  32—FaU 
luTQ  of   jplaiutiff  to    make  ;prior    mortgagcQi 
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— Parties  to  a  suit  against  ptii^ne  mortgagees. 
27  A,  7,5— SCO  T.  P.  A.  IV  of  1882  S.  85  Col. 
651. 

1813.  0.  I.  R.  10  (2),  (5),  II— S.  32— Par- 
ties joinder  of  ho.for-a  decrees  engrossed  on 
stamped  paperS^  G.  4S3 — See  Stamp  Act 
II   of    1899   S.   2  (15)  Col.   873. 

1814-  0.  I.  R.  10  (2),  (5),  22,  O.  XXII R.  4. 
— S.  32  and  368 — Limilatioji — Application  for 
exeontors  tob".  impleaded  as  legal  representa- 
tives of  the  deceased  defendant. 

On  the  death  of  a  solo  defoadant  in  the 
case  the  plaiutilf  made  enquiries  as  to  the 
heirs  of  the  decoasid  defendant,  and  ob- 
tained an  order  within  six  months  for  sub- 
stitution of  their  nam^s  in  the  place  of  the 
dec 'ased  defendant.  Subsequently,  on  being 
discovered  that  a  probate  of  the  Will  of  the 
deceased  had  been  granted  to  the  executors 
named  therein,  the  plaintiff  applied  for  the 
executors'  names  to  be  placed  on  record 
and  the  names  of  the  heirs  to  be  struck  out. 

It  was  contended  for  the  executors  that 
the  last-mentioned  application  having  been 
made  more  than  six  months  after  the  death 
of  the  defendant  the  suit  abated. 

Held,  that  the  application  must  be  re- 
garded as  one  under  section  32  of  the  Civil 
Procedure  Code,  and  that  even  if  it  were 
properly  one  under  section  >563,  the  plaintiff 
had  sufficient  cause  for  not  making  it  withiri 
the  period  of  limitation,  as  he  had  shown 
&  bona  fide  dos'ive  throughout  to  substitute 
the  representatives  of  the  deceased  defend- 
ant. SYED  HOSSEIN  ALI  v.  ABDUB  RA- 
HIM.    7aW.  N.  529. 

1815.  0.  I.  R,  10  (2),  {5),  lis.  32— Peti- 
tion of  decree — Right  of  alleged  aduUrvss  to 
intervene— 30  C.  489.  See  Divorce  Act  IV 
of  1869  S.  7  col.  97. 

1816.  0.  L  R.  10  {2),{r^),  US,  ^^2-Ad- 
dition  of  defendant  on,  iipp:uil  after  claim  is 
barred — Effect  on  plaint  iifn  suit —Hindu  Laiu 
—Impartible  estate.  PATr.SHill  PAH.TAB 
]SrAR\IN  SINGH  v.  liUDHA  NAIIAIN 
SINGH.    A  W   N-  IGOl  ?•  119  =  26  A  528 

See  Li'nitatiun  Act  IX  of  1006  S.  22. 

1817.  0.  I.  R.  10  (2),  {■',),  il—S.  32  Parties 
-.—Misjoinder  .of — Appeal — Question  of  fact  — 
Appellate  Court— 'Duttj  of — Evidence — Admis- 
sion of  secondary  evidence  by  firsl  Court — 06- 
jection  on  appeal. 

When  the  daughter  and  adopted  son  of 
the  deceased  owner  of  the  property  pued  the 
defendant  for  recovery  of  a  house  on  the 
allegation  that  the  defendant  had  taken  pos- 
session of  it  under  a  IMamla'dar's  docsee 
fraudulently  obtained  during  the  fidopted 
son's  absence  and  it  was  contendod  for  the 
defendant  that  the  suit  was  bad  for  mis- 
joinder of  parties — 

Hrld,  that  as  the  plaint  showed  that  the 
daughter  did  not  set  up  her  right  to  reoover 
the  property  as  heiretis  but  clainicd  it  with 
the  adopted  son  on  the  ground  that  the 
latter  was  the  son  of  the  deceased  owner  and 
that  she  lived  with  him  and  was  dispossessed 
with  him  by  ihc  defendant,  the  objection 
V?as  not  valid. 
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Where  a  question  mainly  depends  upon 
the  credibility  of  conflicting  witnesses  the 
appellate  Court  must  accept  the  conclusion 
arrived  at  by  the  original  Court  unless  there  be 
cogent  reasons  against  it.  The  question  whe- 
ther secondary  evidence  was  in  any  given  case 
rightly  admitted  is  one  which  is  proper  to 
be  decided  by  the  Judge  of  first  instance  and 
is  treated  as  depending  very  much  on  his 
discretion.  His  conclusion  should  not  be 
overruled  except  in  a  very  clear  case  of  mis- 
carriage. NINGAVA  V.  RAMAPPA.  6  fi. 
LR  708  =  28  B  94. 

1818-  O.  I.  R.  10  (2),  (5),  IIS.  32— Joind- 
er of  parties — Court  adding  a  new  defendant 
proprio  motu — Plea  of  limitation. 

Where  a  party  is  joined  to  a  suit  by  the 
order  of  the  Court  by  its  own  motion,  under 
Section  32  of  the  Civil  Procedure  Code,  1882, 
it  is  open  to  such  party  to  raise  in  defence 
the  plea  of  limitation.  DAMODAR  VITHO- 
BA  V.  NAINSUKH  RAJMAL.  8  B,  L-  R. 
942. 

1819-  0.  I.  R.  10  (2),  (5),  lis.  32Suit  by 
Benamidar — Promissory  Note — Trusts  Act  {II 
of  1882),  s.  81. 

If  the  owner  of  a  property  transfers  or 
bequeaths  it,  and  it  cauuot«be  inferred  from 
the  attendant  circumstances  that  he  intend- 
ed to  dispose  of  the  beneficial  interest  there- 
in, the  transferee  or  legatee  must  hold  such 
property  for  the  benefit  of  the  owner  or  his 
legal  representative.  (Under  S.  81  Indian 
Trusts  Aot  II  of  1882). 

Held,  that  a  Benami-holder  of  a  Promis- 
sory Note  has,  under  the  section,  an  interest 
in  the  Note  which  is  security  for  the  debt 
and  he,  therefore,  has  a  right  to  bring  a  suit 
upon  it. 

H'ld,  also,  that  a  Court  has  jurisdiction 
to  add  the  real  creditor  as  plaintiff.  AS- 
GH\R  HUSAIN  v.  SUJJAD  MIRZA.  1  Q. 
C  10 

1820.     O.  I.  R.  10  {2),  (5),    llS.32—Appli- 
catinn  to  he   made    defendant — Adding  of  par- 
ties. 
I  A's  brother  B,  3  years  after  his  death  sued 

j  in  1896  his  other  brothers  and  sisters  pray- 
I  ing  that  his  share  in  the  estate  of  the  de- 
I  ceased  might  be  decreed  to  him  by  adminis- 
I  tration  and  actual  partition.  The  parties 
were  not  at  issue  as  to  who  were  the  next  of 
kin  of  the  deceased  or  as  to  their  respective 
shares  and  accordingly  no  issue  on  this  point 
was  fixed.  In  February,  1897,  the  first  Court 
dismissed  the  suit  as  being  barred  by  sec.  43 
Civil  Procedure  Code.  On  appeal  that  deci- 
sion was  set  aside  in  February,  1898,  and 
the  suit  was  remanded  for  disposal  on  the 
merits.  In  April,  1898,  D,  the  wife  of  one  of 
the  original  defendants,  applied  to  be  made 
a  defendant  in  the  case  under  s.  32,  C.  P. 
Code,  alleging  that  by  auction  purchase  she 
had  acquired  some  shares  of  the  three  sons 
of  A,  thi^  deceased.  The  first  Court  granted 
the  application  ;  hence  this  appeal  was  pre- 
ferred hy  B  the  plaintiff. 

Held,  that  D's  application  seeking  to 
alter    the  entire   character   of  the  pleadings 
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was  far  too  lato  and  that  it  should  not  have 
beou  granted.  MOIEMNIMAD  ZAKI  ALI 
KHAN  V.  MOHAMMAD  JAFAR  ALI  KHAN. 

2  0  C  25 

1821.  O.  I.  R.  10  (2),  (5),  11— S.  32 -Ad. 
dition  of  party  bi/  court  after  period  of  li- 
viitation—F4fect—\lkUK.im^kX{.  BISWAS  v. 
AKHIL  OHANDR\  CHOUDHaill.  H  C- 
W-  N-  350  (F-B)  See  Limitation  Act  IK. 
of   1908   S.  22. 

1822.  O.  I.  R.  10  {2),  (5),  lis.  32- 
Joindcr  of  defendant  after  expiry  of  limita- 
tion period.  116  P.  L.  R.  1905—81  P.  R. 
1905.  Seo  Contract  Act  IX  of  1872  S.  42,  43 
Coh    803. 

1823.  0.  I.  R.  10  (2),  (5),  lis.  32.  One 
of  several  co-promisees  sued  alone — Others  joint- 
ly interested  to  sue  made  parties  after  expi- 
ry of  limitation.  76  P.  L.  R.  1905  (F.  B.) 
—57  P.  R.  1905.  See  Contract  Act  IX  of 
1872   S.   45    Col:    304,   305. 

1824.  O.  I.  R.  10  {2),  (5),  lis.  32— 
Waiver — Pre-emptor  witnessing  deed  of  sale 
—  Vendee  selling  property  to  pre-emptor  who 
has  loaived  his  right — Limitation — 25  P.  R. 
1903SGQ  Limitation  Act  IX.  of  1908  S. 
22. 

1825.  0.  I.  B.  10  {2),  (5),  USubstitu- 
Hon  of  parties — Court  of  Second  Appeal,  power 
of. 

A  Court  of  Second  Appeal  cannot  sub- 
stitute one  defendant  for  another  iu  the 
plaint  or  record  of  the  original  suit,  nor 
one  appellant  for  another  in  the  record  of 
the  first  appeal.  GHOKALINGAM  CHETTY 
V.  MAUNG  AUNG  BAW.  1  L.  B- R- 1900 
=1902  P.  850 

1825-  0.  L  B.  10  (2),  (5),  lis.  32— 
Parties  to  a  suit  by  mortgagee— Transfer  of 
Property   Act   {XIV  of  1882),   S.    85. 

A  (the  mortgagee)  sued  B  (the  mort- 
gagor) for  possession  of  the  mortgaged  pro- 
perty. Before  settlement  of  issues,  0  and 
D  applied  to  be  made  defendants  alleging 
that  they  were  owners  of  the  property  and 
B   had    no    power    to    mortgage  it. 

Held,  that  under  section  32,  Civil  Pro- 
cedure Code,  the  applicants  could  not  be 
made  defendants  as  their  presence  was  not 
necessary  before  the  Court  in  order  to  en- 
able the  Court,  effectually  and  completely, 
to  adjudicate  upon  and  settle  all  the  ques- 
tions  involved    in   the    suit. 

Held,  further,  that,  under  the  provision 
of  section  85  of  Act  IV  of  18S2,  the  plain- 
tiff is  only  bound  to  join  as  parties  to  a 
suit,  persons  having  an  interest;  iu  the  pro- 
perty, provided  that  he  has  notice  of  such 
interest.  The  section, •moreover,  is  intended 
to  apply  to  persons,  who,  admittedly,  have 
an  interest  in  the  property,  and  not  to 
persons  whose  interest  in  the  property  is 
denied.— SITLA   BAKHSH   v.   LALTA,    6  Q. 

C-  94- 

1826.  0.  I.  R.  10  {2),  (5)]  11— R.  10  f4); 
O.  VII.  R.  1,  2,  4,  5,  6,S.  107,  0.  XII  R. 
lis.  32,  33,  50  (d),  582— Contract—Specific 
^GrformanGQ— Power  to    add  :pariui- Plaint ^ 
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Amendment  of  ^Practice — Court  of  First  In- 
stance— Appellate  Court-Specific  Relief  Act,  s. 
27    (b). 

To  a  suit  for  Spocifio  performance  fiof 
a  contract  of  sale  the  court  can  ra».ke»tha 
subsequent  purchaser  a  party  to  the  suit 
under  section  32  of  the  Civil  Procedure 
Code,  upon  which,  under  sections  33  and 
50  {(I),  any  necessary  amendment  of  the 
plaint  in  consequence  of  his  being  added 
would    be    obligatory. 

The  general  rule  as  to  parties  is  that 
all  persons  having  an  interest  in  the  ob- 
ject of  the  suit,  and  in  whose  absence  the 
subject-matter  of  the  suit  cannot  bo  fully 
investigated  and  disposed  of  ought  to  be 
made  parties  so  that  the  questions  raised 
in  it  shall  not  bo  raised  again  between  the 
parties  to  the  suit,  of  any  of  them,  ||and 
third   parties. 

An  Appellate  Court  has  power  under 
sections  582  and  32  of  the  Code  to  order 
that  a  party   shall    be   added    to   a   suit. 

When  an  Appellate  Court  is  of  opinion 
that  a  person  not  party  to  the  suit  should 
be  made  a  party,  the  proper  course  is  to 
remand  the  case  to  the  Court  of  First  In- 
stance, and  to  direct  that  Court  to  bring 
on  the  particular  person  as  a  defendant  or 
as  a  plaintiff  (if  he  consents),  give  him 
time  to  file  his  written  statement  and  op- 
portunity to  produce  bis  evidence,  and  try 
the  issues  raised  between  him  and  the  op- 
posite   side. 

Vydinadayyan  v.  Sitaramayyan^  (1882) 
I.  L.  R.  5  Mad.,  52;  Vasuder  Salubai,  (1886) 
I.  L.  R.  10  Bom.,  227  ;  Mihin  Lai  v.  Im- 
tiaz  All,  (1896)  I.  L.  R.  18  All.,  332,  fol- 
lowed- MAUNG  TUN  WA  v.  MAUNG  THA 
KADO-    1  L.  B.  R.    1900=1902  P.   262. 

(See   Col.    415). 

1827.  0.  L  B.  10  {2),  (5),  11,  1  and  S. 
105—S.  32,  26,  591— Parties  to  suit— Plain' 
tiffs.  Joinder  of — Negotiable  instrimient.  Hoi' 
der  in  d^te  course  of — Onus  probandi — Con^ 
sideration.  Proof  of  undue  influence — Coev- 
si  on. 

The  defendant  passed  a  promissory  note 
to  one  Harry  T.  Conville  "in  full  satisfac- 
tion of  all  claims  which  Messrs.  Br^aa 
Durant  &  Co.  have  against  me  on  account, 
of  the  Ferozepur  Agency  transactions"  Bryan 
Erskins  Durant  carried  an  business  through 
agents  in  Kurrachi  under  the  name  andi 
style  of  Bryan  Durant  &  Co.,  and  tha 
defendant  was  his  agent  at  Feroaepur.  When 
the  business  ceased  in  1898  one  J.  S.  Couper 
was  appointed  to  wind  it  up.  The  promissory 
note  was  endorsed  by  Harry  T.  Conville 
in  blank.  S"ubsequent>y  Ccnville  executed 
a  deed  of  assignment  transferring  the  proi- 
missory  note  to  J.  S  Couper.  The  denfeUant 
failing  to  pay  up  the  pronaissory  no.te  a  suit 
was.  filed  against  him  by  J.  S.  Couper  on 
his  own  behalf  and  also  an  behalf  oS  "Bryan 
ErsJiine  Durant  through  his  constituted 
attorney  and  agent  J.  S.  Couper."  Or» 
the  objection  of  the  defendant  as  to  the 
right  \ji  J.  S.    Gouper    ta  sue    tb.a    Covufe 
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struck"^  off/his  name  as  plaintiff.  On  merits 
tho  defendant  pleaded  that  the  promissory 
note  was  without  consideration  and  was 
executed  under  coercion  and  undue  influence 
and  that  Bryan  Erskine  Durant  was  not  en- 
titled to  sue  on  it.  It  was  urged  that  only 
a  holder  in  duo  course  of  a  negotiable 
instrument  can  sue  on  it  and  that  the 
promissory  note  having  been  written  -when 
the  defendant  was  threatened  with  criminal 
prosecution  and  actually  handcuffed  was 
invalid.  It  was  also  contended  that  tho 
object  of  the  parties  being  to  stifle  a  criminal 
prosecution  a  suit  on  the  promissory  note 
did   not    lie. 

Held,   that   the   pleas   had  no   force  and, 

(1)  that  though  the  Court  should  not 
have  struck  off  the  name  of  J.  S.  Couper  as 
plaintiff  unless  it  was  admitted  that  Bryan 
Erskine  Duranc  had  a  right  to  sue  on  the 
promissory  note,  the  latter  was  competent 
to  sue  as  the  holder  of  the  promissory 
note   through   his  agent. 

(2)  that  coercion  and  undue  influence 
were  not  proved,  that  a  person  to  whom  a 
debt   is  due    may     take     securities   for     the 

"debt  from  his  debtor,  even  though  the 
debt  arises  out  of  a  criminal  offence  and 
he  threatens  to  .prosecute  for  that  offence 
provided  that  he  does  not  in  consideration 
of  such  security  agree  not  to  prosecute 
and. 

(3)  that  the  burden  of  proof  of  want  of 
consideration  for  the  promissory  note  lay  on 
the  defendant  which  he  failed  to  discharge. 
NANAK    CHANDv.   Mr.  BRYAN   ERSKINE 

DUBANT.  19  p.  I-.  R.  1906=9  p.  R, 
1906. 

1828  O.  I.  •R,  10  {2),  (.5),  11  and  S. 
47. — S.  32.  244 — Suit  by  assignee  of  decree  for 
declaration  of  validity   of   asssiqnment. 

Held,  that  a  suit  by  an  assignee  of  a 
decree  for  a  declaration  that  he  had  obtain- 
ed a  valid  assignment  of  the  decree  is 
maintainable.  The  alteration  of  section  244 
of  jthe  Civil  Procedure  Code,  by  section  26 
of  Act  VII  of  1888,  was  not  intended  to 
take  away  that  right.  A  judgment  debtor 
is  a  proper  party  at  any  rate  under  S.  82 
to  such  a  suit  by  the  assignee.  BOMMANA- 
PATl  VEERAPPA  v.  CHINTAKUNTA  SRI- 
NIVASA  RAU.    26.  M.  264. 

1829  O.  I.  R.  10  {2),  (5),  11,  OXLL  R. 
25— S.  32,  566.— Addition  after  remand— Eject- 
ment •  suit  by  some  of  the  landlords  not 
maintainable. 

Held,  that  after  a  case  is  remanded 
under  S.  566  of  the  Civ.  Pro.  Code,  the 
Court,  to  which  the  case  is  remanded,  is 
not   competent   to  add    parties   to    the   suit. 

A  suit  for  ejectment  against  the  ten- 
ants, filed  by  some  of  tho  landlords  only, 
is  not  maintainable  HARGULAL  v.  KHU- 
SAL,  20  P  L.  R  1907. 
::J830  O.  I.  R.10{2),  (5),  lis.  32— Suit 
for  datnages  for  improper  search  made  by 
a  Judicial  Offi,cer  as  such — iVo  caitse  of  ac- 
tion against  the  Secretary  of  State  for  India-  ' 


Acts  Sup:  Govt.  (V  of  1908)    (Contd.) 

Addition  or  substitution  of  defendant — Act 
XVIII  of  1850— Act  V  of  mOl,  S.  43—Crim. 
Pro.    Code,  S.  165. 

Held,  that,  where  a  Judicial  Officer  act- 
ing in  his  Official  capacity  is  protected  by 
Act  XVIII  of  1850,  in  respects  of  acts 
done  by  him  with  jurisdiction,  or  done 
under  the  bona  fide  belief  that  he  has  ju- 
risdiction, the  protection  thus  afforded  to 
him  equally  extends  to  his  Master  the  Sec- 
retary   of  State    for    India   in  Council. 

Held,  also,  that,  where  a  cause  of  ac- 
tion is  shown  to  exist  against  the  defen- 
dant originally  impleaded  but  on  the  al- 
legations made  in  the  plaint  there  appears 
also  another  person  concerned  in  it,  the 
Court  should  at  once  make  that  person,  un- 
der S.  32  of  the  Civ.  Pro.  Code,  a  co- 
defendant  without  raising  an  issue  on  that 
point,  and  should  not  first  rule  out  the 
claim  against  the  original  defendant  and 
then  hold  that  the  Court  could  not  allow 
the  impleading  of  the  other  person  on  the 
ground  that  it  would  be  a  substitution  and 
not  an    addition   of  a   defendant. 

Held,  further,  that,  where  a  Judicial 
Officer  instead  of  issuing  a  search  warrant 
under  S.  96  of  the  Cr.  P.  C.  proceeds  un- 
der S.  165,  the  mistake  is  immaterial  and 
he  cannot  be  said  to  have  acted  without 
jurisdiction.  In  cognizable  cases  a  Police 
Officer  has  the  same  power  of  search  un- 
der S.  165,  Crira.  Pro.  Code  as  a  Judicial 
Ofiicor  has  under  S.  96  (12  A  115  refd.  to). 
Query— Whether  the  Civ.  Pro.  Code  al- 
lows a  fresh  defendant  to  be  substituted 
for  a  sole  existing  defendant  against  whom 
it  has  been  found  that  there  is  no  cause 
of  action.  Whether  the  notice  under  S 
424,  Civ.  Pro.  Code,  if  necessary  in  case 
of  adding,  under  S.  32  of  the  same  Code, 
a  Public  Officer  as  a  co-defendant  in  the 
case  brought  against  the  Secretary  of  .State 
for  India  in  Council.  Mrs.  FOX  t;.'BTho 
SECRETARY  OF  STATE  FOR  INDIA  IN 
COUNCIL,    69  p.  W-  R  1908. 

1881  O.  1.  R.  10  (2;,  (5),  11  ;  OXLI  R 
20,  23—32,  559,  562,  564— Addition  of  imr- 
ties — Party  added  in  appeal  who  was  not 
a  party  to   the  suit — 

When  a  Court  hearing  an  appeal  is  of 
opinion  that  a  person  not  a  party  to  the 
suit,  and  not  entitled  to  be  brought  oa 
the  record  in  a  representative  capacity, 
should  be  a  party  to  the  record,  its  proper 
course  is  to  remand  the  case  to  the  Court 
of  First  Instance,  and  to  direct  that  Court 
to  bring  on  the  particular  person  as  a 
defendant,  or  as  a  plaintiff  if  he  consents, 
give  him  time  to  file  his  statement  and 
opportunity  to  produce  his  evidence,  and 
try  the  issues  raised  between  him  and  the 
opposite  side.  Mihin  Loll  v.  hntiaz  Ali^ 
{lb96)  I.  L.  R„  18  All.,  382;  Habib  Bakhsh 
V.  Baldeo  Praiad,  [1901]  I.  L.  R.,'23  All., 
167;  MaGyi  v.  Ma  Yeik,  [1903)2  L.  B.  R. 
245;  cited.  MAUNG  CHEIN  v.  MA  SHWB 
THON   AND   OTHERS.     2  L-    B-   R.  1904. 

p.  277. 
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1832-  O.  T.  R.  10  (2),  (5),  11,  OXXXI  R. 
2 — S.'i2,  438 — All  JCxeciLlursare  necessary  parties 
— Local  limits  of  tlia  jurisdiction— ^Onus  of 
•proof — Suit   if   vialntainable. 

If  tlioro  aro  several  executors,  tlioy  must 
all  bo  made  pavticrf,  under  section  488  sub- 
ject to  the  proviso,  that  an  executor,  living 
beyond  tlie  local  limits  of  j  irisdiction  of 
the  court,  need  not  bo  made  a  party.  If 
a  defondtint  insists  that  an  executor  is  a 
necessary  party,  it  is  for  him  to  show  that 
ho,  the  executor,  lives  within  the  local  limits 
of  the  jurisdiction  of  the  court  in  whicli 
the  suit  is  brought.  KUMAK  SARADINDU 
ROY  V.  DHIUKNDRA  K\NT  ROY  CHOW- 
DHURY.     2  C-  L.  J.,   484. 

1833.  O.  I.  B.  10  (3),  (5),  11— S.  32  8  C. 
W.   N.   401— See  S.   92,  93  No.   1185  supra. 

1834.  O.  I.  R.  10  (2),  (5),  11-S.  32  71  P. 
R.    1907— See   S.   104   No.    1386  supra. 

1835-  O.  L  R.  10  {2),  (5),  11— S.  32  5  0. 
C.  9lSce  S.   115   No.    1553   supra. 

1836-  0.  I.  R.  10  {2),  [5),  11— S.  32—2  A. 
L.  J.   516— See  S.   141  No.   1692. 

1837.  O.  I.  R.  10  (2),  (5),  11— S.  32— See 
O.  I.  R.  1.  28  B.  94  No.  1743,  9  P.  W.  R. 
1908   No.    1756    supra. 

1838.  O.  I.  R.  10  (2),  (5),  11— S.  32— See 
O.  I.  R.  10  (1)  149  P.  R  1907  No.  1801,  2  L. 
B.  R.  1904  P.  245  No.  1804,  49.  P,  R.  1905 
No,    1809   supra. 

1833.  (a)  O.  I.  R.  10  {4)—S.  33  1  L.  B.  R. 
1900—1902  P.  252— See  0.  I.  R.  10  (2),  (5),  11 
No.    1826    supra. 

1839  O.  I.  R.  13— S.  34—OhJ2ction  as  to 
non-joinder  must  be  taken  at  the  earliest  oppor- 
tunity. 

A  defendant  did  not  object  as  to  non- 
joinder of  necessary  parties  in  his  written 
statement  but  did  so  upwards  of  six  months 
afterwards,  and  the  plaintiff  thereupon  made 
an  application  for  the  names  to  be  added 
which  was  done  after  the  period  of  limi- 
tation for  the  suit  had  expired,  held  that 
the  suit  was  not  barred  loy  limitation  as 
the  defendant's  objection  as  to  non-joinder 
not  having  been  made  at  the  earliest  oppor- 
tunity ought  to  have  been  disregarded  with 
reference  to  section  34,  Code  of  Civil  Pro- 
cedure.    HAZARI   MAL  v.  BHAWANI  RAM. 

6    A.  L.  J.  554. 

1840  O.  I.  R.  13— S.  34— Objection  as  to 
non-joiivdcr  of  parties  must  he  taken  before 
first  hearing.  It  cannot  he  raised  for  the 
first    time  in   appeal. 

The  plaintiff  as  a  lambardar  of  a  village, 
sued  to  eject  the  defendants  from  cer- 
tain land  as  trespassers.  No  objection  was 
taken  in  the  first  Court,  on  the  ground 
that  the  plaintif!  was  not  the  only  Mai- 
gusar,  and  the  only  main  issue,  whether 
the  allged  tenancy  -existed,  was  decided  in 
plaintifi's  favour. 

The  defendant  contended  in  appeal 
the  suit  was  not  maintainable,  as  the  plain- 
tiff did  not  purport  to  sue  as  representa- 
tive of  the  entire  proprietary  body;  and 
the  District  Judge  accepted  the  contention 
as  sound. 
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It  was  urged  on  second  appeal  that  tho 
objection  for  want  of  pieties  must  bo  deemed 
to  liave  been  waived  by  tho  dofoadant,  tho 
same  not  having  i)eon  raised  at  the  earliest 
possible  opportunity,  as  required  by  S.  34  of 
tho  Code  ;  also  that  tho  entire  body  of  tha 
landlords  need  not  bo  represented  on  the 
r  cord,  where  one  of  them  seeks  to  eject  aa 
alleged  trespasser. 

With  regard  to  the  first  contention  held^ 
that  tho  objection  for  want  of  parties  must 
bo  taken  in  all  cases  before  the  first  hearing  ; 
otliorwiso,  it  must  be  deemed  to  have  beea 
waived  by  the  defendant.  (14  M.  498,  7  0. 
5'Ji  followed). 

As  to  the  second  point,  held,  that  one 
member  of  a  proprietary  body  is,  as  against 
every  person  but  his  co-proprietors,  entitled 
to  the  possession  of  every  part  of  the  com- 
mon lands.  In  such  a  case,  one  of  the  mem- 
bers suing  a  mere  trespasser,  without  join- 
ing the  others  as  plaintilTs,  should  be  given 
at  least  a  decree  for  joint  possession  with  the 
defendants  to  the  extent  of  the  plaintiff's 
share  in  tho  property,  even  when  the  de- 
fendant had  takon  the  objection  as  to  non- 
j  ji:irler  of  the  other  members  in  proper  time.' 
(15  G.  47  and  19  0.  541  followed).  DARYAO 
SHAH  GOND  V.  TIRAN  SHAH  GOND.  2 
N«  L-  R.  45. 

1841.  O.  1.  R.  13— S.  34— Non-joinder  of 
parties — Waiver  —Accounts — Liability  of  firm 
acitng  as  managing  agents  of  a  company. 

Where  the  defendant  was  sued  as  the 
surviving  partner  of  a  firm,  who  were  ma- 
naging agents  of  the  plaintiffs,  a  registered 
company,  for  accounts  and  it  was  O'njcted 
for  tlie  first  time  on  appeal  that  there  were 
otiier  mombers  existing  of  the  defendant's 
firm  and  the  suit  was  bad  for  non  joinder  of 
parties— 

FL'ld,  that  the  objection  as  to  non-joind- 
er not  having  been  made  at  the  proper  time 
must  ba  deemed  to  have  been  waived  under 
section  3i  of  the  Civil  Procedure  Code — 156 
P.  R.  889.  {F.  B.) 

Held,  also,  that  the  relationship  between 
the  parties  was  of  a  fiduciary  nature  and  the 
defendant  was  liable  to  render  accounts  and 
that  it  was  no  answer  to  the  suit  that  the 
defendant  had  made  over  account-books  to 
the  plaintiffs— 14  Gal.,  147  (P.  C),  7  Cat.,  627 
followed.  J.  ANDERSON  v.  THE  DELHI 
COTTON  MILLS  Co.  Ld.  155  p.  L.  R,  1903 
=  69  PR,  1903. 

1842-  0.  L  R.  13— S.  34— Partition  right 
of  lessee — Parties — Lessor  is  necessary  party 
— -Non-joinder  of  necessary  parties — Waiver  of 
objection  Duty  of  Court — 3  A.  L.  J.  474  A, 
W.  N.  1906  P.  199— See  T.  P.  A.  IV  of  1882 
S.   44   Gol.   568. 

1843-  0.  I  R.  15— S.  34— See  O.  L  R.  1 
—3  O.  G.  176  No.  1752,  73  P.  L.  R.  1905 
No.    1753   (a)    supra. 

1844-  0.  I.  R.  13— S.  34—69  P.  R.  1906 
See  O.    I.    R.    10  (1)    No.  1802   supra. 

1845.     0.  IL    R.    1,    2—S.    42,  43. 

When  under  Buddist  law  a  suit  has  been 
brought    for   divorce     without    partition  of 
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property  a  subsoquont  suit  for  partition  of 
the  j  jint  property  is  maintainable.  Chan 
Toon's  leading  cases  vol:  II  P.  31,  U.  B. 
K.  1897  1901  P.  28,  U.  B.  R.  1002.  Budhist 
Law  Divorce  P.  G,  22  M.  P.  2i  referred  to. 
MAUNG  THA  SO  v.  MA  MIN  GAUNG.— 
U    B.  a  1903  p.  7  (C  P). 

1846-  O.  II.  U.  i,  2—S.  42,  43— Civil  Pro- 
cedure,  42,  43. 

Mesne  profits,  which  can  be  claimed  in 
a  suit  for  immoveable  property  up  to  date 
of  suit,  but  which  were  not  so  claimed, 
cannot  be  subsequently  sued  for  in  a  sub- 
sequent suit  because  the  cause  of  action  is 
the  same  17  A.  583,  3  A  6G0,  8  C.  593,  12 
C.  482.  19  C.  615,  11  M.  151,  1  L.  B.  R. 
1899  P.  13  referred  to.  MAUNG  CHIT  LE 
V.  MAUNG   PAN.NYO  MAUNG   SAW   PWA. 

U-  BR-  1904  p.  KG.  P) 

1847.  0.  II.  R.  l-S.  42,  13  M.  L.  J.  448 
See  S.   11  No.  448  supra. 

1848-  0.  11.  R.  1,  2,  4,  5— S.  42,  43,  44— 
Frame  of  suit — Joinder  of  claivis — Suit  for 
viesne  profits  suhseqiient  to  suit  for  recovery 
of  land — Civil  Procedure  Code,  sections  42, 
43,  44. 

A  suit  for  possession  of  immoveable  pro- 
perty brought  against  persons  claiming  un- 
der a  title  which  is  found  to  be  bad,  and 
not  including  a  claim  for  mesne  profits,  bars 
a  subsequent  suit  for  mesne  profits  accruing 
before  the  date  of  the  filing  of  the  first  suit. 
Oktama  v.  Ma  Dwa,  (1900)  I.  L.  B.  R.  13, 
overruled  in  part.  Lalessor  Babui  v.  Janki 
Bibi  (1891)  I.  L.  R.,  19  Cal.,  015  dissented 
from.  Lalji  Mai  v.  Ilitlad,  (1881)  I.  L.  R.  3 
All.  660;  Meiva  Kuar  v.  Banarsi  Prasad, 
(1895)  I.  L.  R.  17  All.  533;  Venkoba  v.  Sub- 
hanna,  (1887)  I.  L.  R.,  11  Mad  ,  151;  followed. 
Madan  Mohan  Lai  v.  Lala  Sheosankar  Sahai 
(1885)  I.  L.  R.,  12  Cal.,  482:  Chand  Kour  v. 
Partab  Singh  (1888),  I.  L.  R.,  16  Cal.,  98; 
Cooke  V.  Gill,  (1873)  L.  R.,  8  C.  P.,  107;  refer- 
red to.     MA  NYEIN   V.   MA  KON.     3  L-  B- 

E ,  1905  P   56. 

1849  0.  If  R.  1,  2—S.  42,  43— Cause  of 
action.    Splitting  of. 

The  plaintifi  claimed,  by  partition,  one- 
third  share  in  the  lands  In  dispute.  The 
plaint  alleged  that  those  lands  with  other 
lands  were  purchased  by  him  at  a  Court- 
sale  in  execution  of  a  decree  obtained  by 
him  against  R,  deceased,  by  his  four  sons, 
and  S,  deceased  brother  of  R,  by  his  son, 
V.  The  sale  certificate  comprised  all  these 
lands. 

After  the  purchase  the  plaintif!  brought 
two  suits  to  recover  exclusive  possession  of 
some  of  the-lands  included  in  the  sale  cer- 
tificate. Those  were  properties  other  than 
the  lands  in  dispute  in  the  probont  suit, 
and  the  plaintiff  alleged  that  he  was  en- 
titled to  thera  as  absolute  owner  The  first 
suit  was  brought  against  V.,  and  the  se- 
cond against  all  his  judgment-debtiprs,  whose 
rights  he  had  purchased,  and  also  against 
one  W.,  who  was  defendant  No.  6  in  the 
present  suit.  These  suits  decreed  exclusive 
possessioa  in  favour  of   the  plaiatiH. 


In  the  present  suit,  which  concerned 
lands  other  than  those  to  which  the  two 
previous  suits  related,  the  plaintiff's  allega- 
tion was  that  the  defendants,  whose  rights, 
title  and  interest  he  had  purchased,  own- 
ed them  jointly  with  the  other  defendants, 
and  that  he  was  entitled  to  recover  hia 
share  by  partition.  It  was  objected  by  the 
defendants  tliat  the  suit  was  Larrrcd  under 
socLions  42  and  43  of  the  Civil  Procedure 
Code. 

Held,  by  Aston  and  Chavdavarkar,  JJ.^ 
Crowe,  J.,  dissenting — that  the  suit  was  not 
barred. 

Per  Aston,  3. — The  claim  in  the  present 
case  v.as  entirely  distinct  from  the  two 
earlier  ones  and  was  based  upon  a  sepa- 
rate cause  of  action,  though  the  plaiotiff 
based  his  title  upon  one  and  the  same 
Court-sale. 

A  suit  on  exclusive  title  for  possession 
of  specified  land,  sot  out  on  a  plaint  as 
in  possession  of  a  defoudant  and  a  suit  for 
recovery  on  the  partition  of  a  share  in 
joint  and  different  property,  set  out  on  a 
plaint  filed  against  the  same  defendant  and 
others,  constitute  suits  of  a  dilfereut  nature 
based  upon  separate   causes  of  action. 

Per  Chandavarkar,  J. — The  cause  of  ac- 
tion, alleged  by  the  plaintiff  in  the  two 
previous  suits  was  founded  upon  his  title 
as  absolute  and  exclusive  owner  of  the  pro- 
perties to  recover  which  those  suits  were 
brought.  Pie  sued  the  defendants  on  those 
suits  as  trespassers,  and  his  claim  in  botn 
of  them  was  one  in  ejectment.  In  the  pre- 
sent suit  the  property  was  different,  and 
the  cause  of  action  alleged  in  the  plaint 
was  found  upon  the  plaintifl's  title  as  a 
loint  owner  with  the  defendants  other  than 
those  whose  right,  title  and  interests  ho 
purchased  at  the  Court-sale.  The  cause  of 
action  in  the  present  suit  was  quite  differ- 
ent from  the  cause  of  action  of  the  two 
previous   suits. 

Per  Crowe,  J. — That  the  plaintiff's  cause 
of  action  in  the  present  suit  was  identical 
with  that  on  which  the  two  previous  suits 
were  founded,  namely,  the  right  to  posses- 
sion under  the  certificate  of  sale,  NARA- 
YAN  BHAGWAN  GANDHI  v.  SHAMRAO 
LAXUMAN.    5  B.  L.  E.,  233-27  B- 879. 

1849  (a)  O.  II.  R.  2,  S.  43— Mortgage^ 
Splitting  of  claim— Previous  suit  for  recovery 
of  mortgage  money — Subr.eqiient  suit  for  reco- 
very of  possession  of  mortgaged  property. 

Whore  the  right  claimed  in  the  previoug 
suit  was  the  recovery  of  the  mortgage- 
money — 

He!d,  that  a  subsequent  suit  on  the  same 
mortgage  for  the  recovery  of  possession  of 
the  mortgaged  property  is  not  barred  under 
s  ction  43  of  the  Civil  Procedure  Code, 
RaGHAVA  CHARIAR  v.  SESHADRI  IYEN- 
GAR.   15.  M-  L-  J.  874- 

1850-  O.  II.  R.  2  S.  43— Several  breaches 
of  one  contract — Cause  of  action. 

S.  43  requires  but  one  suit  wlen  prin- 
cipal   and  interest   are    both    duo    under  a 
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mortgago  bond.  Tliid  cannot  bo  overridden 
by  au  agroomonb  between  the  debtor  and 
the  creditor  tliat  scp irate  suits  might  be 
brought.  Wliere  tlioro  are  several  breaches 
of  covenants  made  under  one  contract, 
one  way  of  looiving  at  tlie  matter  is  tint, 
at  the  date  of  the  latter  broach,  the  right  of 
action  based  on  the  earlier  breach,  if  it  is  not 
barred  by  limitation,  is  morgod  in  that  arising 
out  of  the  latter  breach.  All  the  covenants  to 
be  porformnd  undi;r  any  contract,  before  the 
Buit  is  brought,  are  to  bo  treated  as  joined 
and  morgi  d  into  one  by  the  contract,  and 
the  broach  of  all  the  covenants,  oaforciblo 
before  that  time,  deemed  as  one  breach. 
8  0.  P.  107,  22  Q.  B.  D.  123.  15  I.  A.  156, 
22  0.  833;  16  A.  165.  25  A.  48,  6  0.  W.  N.  5S5, 
17  P.  R.  1897,  123  P.  R  1881,  120  P.  R.  1889, 
21  B.  267,  18  1\I.  257,  11  U.  210,  21'  M  431,  27  M 
116,  12  G.  339,  19  0.  372,  12  A.  203,  15  I.  A.  06, 
5  B.  181,  7  Q.  B.  D.  493,  Rofd.  to.  GANGA 
RA^E    &     ABDUL    R\HMAN.     28      P-     R- 

1907-93  p.  L.R.1908. 

1851  O.  II.  R.  2—S.  43^Mortgage— Prior 
and  puisne  inorUjages — Holder  of  two  mortgages 
on  same  property  not  entitled  to  bring  suit  on 
one  of  them — Transfer  of  Property  Act  [IV  of 
1882),  section  85. 

It  is  uofc  competent  to  a  holder  of  two 
mortgages  on  the  same  property  from  the 
same  person  to  maintain  a  suit  on  the  lat- 
ter one  only  for  sale  of  the  property  subject 
to  the  prior  mortgage.  KESHAVRAM  DU- 
LAU  RAM  V.  RANGHHOD  FAKIRA.  7  B- 
L.  R ,  811=80  B  156. 

1852-     0.]  II.  R.  2—S.  43-Splitting  of  claims 
— Clai^m  on    distinct  causes   of  action. 

Where  two  suits  are  based  on  different 
causes  of  action  section  43  of  the  Civil  Pro- 
cedure   Gode  does  not  apply. 

An  account  stated  respecting  a  debt 
constitutes  a  new  and  distinct  cause  of  ac- 
tion, the  consideration  being  the  ascertaining 
of  the  previously  uncertain  state  of  the  tran- 
saction between  the  parties  while  a  promise  to 
pay  is  implied  by  tlae  admission  of  the  ba- 
lance. HANSRAJ  LAKHMIDAS  v.  LALJI 
ANANDJI.  6  B-  L-  it-  454-28  B-  447- 
1853.     0.   II  R.  2—S.  43, 

In  1896  the  plaintiff  had  sued  one  of 
the  present  defendants  for  a  shop  on  the 
ground  that  at  a  previous  partition  between 
them  it  had  fallen  to  his  share  and  had 
been  leased  to  the  defendant.  Plaintiff 
could  not  prove  partition  as  the  deed  of 
partition  had  not  been  registered,  but  in 
the  Chief  Court  his  claim  was  treated  as 
one  by  a  co-sharer  against  a  trespasser  who 
had  wrongfully  taken  possession  of  joint- 
property  and  it  V7as  held  that  the  plaintiff 
could  not  get  possession  of  more  than  one- 
third  share  which  was  accordingly  decreed 
in  his  favor. 

The  plaintiff  now  brought  a  suit  for  par- 
tition of  the  whole  joint  property  consisting 
of  six  shops,  making  his  co-sharers  parties 
and  likewise  impleading  the  defendant  in  the 
previous    case   as   he   was   in     possession   of 


two  thirds  of  the  shop  in  dispute  in  the  pre- 
vious case. 

The  defendant  pleaded  that  the  previ- 
ous suit  and  decree  precluded  the  plaintiff 
from  suing  him  again  in  respect  of  this 
shop. 

Ildd,  that  the  plaintiff  was  not  barred 
by  t,l\o  rub)  of  rcs-jndicata  from  including 
in  the  partition  suit  the  two-thirds  of  the 
sliop  in  dispute  which  was  in  the  defend- 
ant's possession  and  from  ejecting  him,  if 
he  got  the  aforesaid  two-tliird  shares  allot- 
ted to  him  at  partition,  and  that  section  43 
of  the  Civil  procedure  Code  had  no  applica- 
tion   to    the    case.     MULA    MvL   v.  BHANA 

MAL.    48  p.  L-  R  1902. 

1854.  O.  H.  R-  2~S.  45— Res-judicata— 
Matter  wldch  might  and  ought  to  have  been 
made  ground  of  attack  in  former  suit — 27. 
A.    142— ^ee   S.    11  No.    418    Col.  1013. 

1355.  0.  II.  R.  2—S.  43— Cause  of  action 
splitted  31  B.  527-~^OQ  S.  11  No.  475  Col. 
1038. 

1856.  0.  II  R.  2—S.  43— Second  suit  for 
redemption  of  prior  mortgage  and  sale — Res- 
judicata.  10  0.  G.  145— ^qq  S.  11  No.  471 
Col.    1036,    1037. 

1857.  0.  II.  R.  2—S.  43— Formal  posses- 
sion  delivered  in   execution   of  priordecrc^. 

Formal  possession  given  by  the  court 
in  execution  of  a  decree  has  the  effect  of 
completely  satisfying  the  order  of  the  court 
and  so  passing  possession  to  the  decree  hol- 
der. If  the  judgment  debtor  persists  in 
recovering  rents  from  the  tenant  s  after  the 
date  of  delivery  of  such  possession  there  is 
a  new  cause  of  action  to  the  decree-holder 
AZIMDAI  KHAN  v.  GHANSAM  DAS.  i..A 

L.  J ,  SO- 

1858  O.  11.     R.     2—S.   43— Separate  suitt 
for   mesne  profits   due  at   date     of  first  sui 
or  possassiOTv,  splitting   cause  of   action. 

Held,  that  if  a  plaintiff,  at  date  of  his  suit 
for  possession,  is  entitled  to  mesne  profits, 
he  must  claim  them  in  the  same  suit;  a 
separate  suit  for  those  profits  is  barred  un- 
der the  provisions  of  S.  43  of  the  Code.  (17  A 
533,  11)  M  151  refd.  to,  19  0  616  not 
followed).  SHAHAMAT  HUSAIN  v.  MUR- 
LI    PRASAD,    9   0-  C-  224. 

1859  O.     II.     R.   2 S.43    Spliteingof 

cause   of  action — Bond  paij able  by  instalments 
— Suit  for   all  in slalments  due. 

In  a  suit  to  recover  money  due  on 
an  instalment  bond,  the  plaintiff 'sued  to 
recover  the  amount  of  one  instalment  only 
although  by  that  time  two  instalments  Viad 
accrued  due.  He  then  brought  a  second 
suit  to  recover  the  amount  of  the  second 
instalment. 

Held,  that  the  second  suit  was  barred 
by  section  43  of  the  Civil  Procedure 
Code,  1882.  NARAYAN  SADASHIV  v.  NIM 
BA   HARI  SHIMPI.    8   B-   L-  R.   547. 

1860  0,  II.  R.  2.—S.  43—Maint(niiiceof 
suit — Contribution  to  mortgage  debt — Liabili- 
ty of  debt  in  p)^^^^^^^^^^  ^f  third  person 
—24  M.196.  See  T.  P.  A.  IX  of  1882  S. 
82  col.  640. 
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1861  O.  IT.  R.  2—S.  43— A  lessee  ejected 
by  person  ivith  %^ar amount  title — Suit  for 
damages 

A  lessee  evicted  once  for  all  by  the 
Malguzar,  having  a  title  paramount  to 
that  of  the  lessor,  can  bring  only  one  suit 
for  damages  for  breach  of  the  covenant  for 
quiet  enjoyment.  If  he  sues  for  damages 
representing  the  mesue  profits  of  some 
years,  he  is  barred  by  S.  43  of  the  Code 
from  subsequently  suing  again  for  snesnc 
profits  for  subsequent  years.  The  case  of 
an  eviction  by  a  person  with  paramount 
title  differs  from  other  breaches  of  the 
covenant  for  quiet  enjoyment,  upon  which 
damages  m«,y  be  recovered  from  time  to 
time  as  they  accrue.  (21  B.  175  followed). 
TUKABAM  KOSHTI  v.  LALSA  PKAN- 
NATH,   8  N-  li-  R-  80. 

1862  0.  II.  B.  2—S.  43— First  suit  for 
redemption  decreed— Second  siiit  for  surplus 
profit  not  maintainable — Limitation  Act  Art 
105. 

S.  43  of  the  Code  of  Civil  Procedure 
is  not  overruled  by  art  105  Limitation  Act. 
The  latter  refers  to  cases  in  which  the  mort- 
gagor has  got  possession  of  the  mortgaged 
property  otherwise  than  by  a  suit  for  re- 
demption   (34  C  223,   7    W.    R.   5C4   refd.) 

If  a  mortgagor  obtains  a  decree  for  re- 
demption, he  cannot  by  virtue  of  S.  43  C.  P. 
C.  maintain  a  second  suit  for  recovery  of 
surplus  collections  made  by  the  mortgagee, 
during  the  period  of  the  mortgage,  S.  43  of 
the  Code.  (4  A.  L.  J.  7G3,  26  B.  661,  31  B.  527, 
8  C.  593,  19  C.  615,  34  C.  223  refd  to). 

Per  Karamat  Hasain  J. — The  right  to  claim 
the  surplus  profits  is  synchronous  with  the 
right  to  claim  possession  of  the  mortgaged 
property,  and  to  hold  that  the  cause  of  ac- 
tion for  claiming  excess  collections  accrues 
when  the  mortgage-debt  has  been  satisfied, 
is  inconsistent  with  the  principles  on  which 
the  law  of  redemption  is  based  (6).  RAM 
DIN  V.  BHUP  SINGH.     5  A-  L-  J-  192- 

1863.  O.  IL  B.  2—S.  43— Landlord  and 
tenant — Lease  for  agricultural  purposes — Bight 
of  tenant  to  shells  found  in  land — Previous  suit 
for  injunction — Second  suit  for  compensation. 

In  the  absence  of  a  custom  to  the  con- 
trary, a  tenant  holding  land  for  agricultu- 
ral purposes  is  nob  entitled  to  shells  found  iu 
the  land  held  by  him. 

When  tlie  previous  suit  by  the  land- 
lord for  an  iujinciion  restraining  the  ten- 
ant from  reiujv'ing  and  appropriating  shells 
from  his  holding  was  dismissed,  a  subsequent 
suit  for  compensation  for  the  tenant's  re- 
moving them  against  the  right  of  the  land- 
lord was  not  barred  by  section  43  oi  the 
Civil  Procedure  Code.  CHALVBAN  (CHA- 
LADOM)  THOLAN  v.  (KAKKATH)  KUN- 
HAMBU.    12M.L.  J.  403  =  25  M.  669. 

1834-  O.  TI.  B.  2—S.  43— First  suit  for  pos- 
session against  a  lessee  dismissed  as  non-main- 
tainable— Subseqiient/  suit  for  declaration  bar- 
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On  partition,  the  land  in  dispute  fell 
into  A's  share  who  sued  B  the  lessee  of  tbo 
Lambardars,  for  possession  of  the  land, 
treating  him  as  a  trespasser.  It  was  held 
that  B  was  a  tenant,  and  no  suit  for  posses- 
sion could  be  brought  against  him.  A's 
prayer  to  get  declaratory  relief  alone  was- 
rejected  by  the  Court,  as  having  been  ad- 
vanced at  a  very  late  stage  of  the  case  in 
socand  appeal.  He  then  sued  for  a  declara- 
tion   as  to  his  title  to  the  lands  in  dispute. 

Held,  that  the  latter  suit  was  barred 
under  the  provisions  of  S.  43"  of  the  Code, 
inasmuch  as,  where  a  plaintiff  claims  a  re- 
medy, to  which  he  is  not  entitled  in  respect 
of  a  certain  cause  of  action  and  does  not 
claim  a  remedy  to  which  he  is  entitled,  he 
cannot  claim  the  latter  in  a  subsequent 
suit  founded  on  the  same  cause  of  action 
(5  O.  C.  173,  a  O.  C.  389,  24,  M.  491,  F.  3  A. 
857  14  B.  31,  8  C.  819,  refd.)  BAI>RI  BISAL 
V.  Mst.  LALTA  KOR.     IQ  0-  C-  44- 

1865  O.  IL  B.  2—S.  43— First  suit  for  a 
part  of — Fee  for  medical  attendance  on  a  pro- 
note  decreed — Second  suit  for  balance,  barred, 
A,  a  doctor,  was  engaged  by  B.,  a  pleader 
on  -Rs- 100  per  day.  B  executed  a  promissory 
note  for  a  portion  of  the  fees  and  the  ba- 
lance was  agreed  to  be  set  off  against  B's  fee 
for  conducting  a  case  for  A  in  a  court.  Af- 
ter B's  death  A  sued  B's  son  C  on  the  promis- 
sory notoandgofca  decree.  A  again  sued  0. 
for  the  balance,  which  was  to  be  set  off, 
and  also  for  a  further  sura  for  subsequent 
attendance,  on  the  ground  that  B  bad  died 
and  could  not  perform  his  part  of  the  con- 
tract. 

Held,  that  the  suit  was  barred  by  the  pro- 
visions of  S.  43.  The  causes  of  action  of  the 
two  suits  were,  in  reality,  the  same,  that  is,  the 
breach  of  the  agreement  to  pay  -lis-  100  per 
diem,  and  the  fact  that  a  promissory  note 
was  given,  in  satisfaction  of  part  of  the  debt, 
did  not  take  the  case  out  of  S.  43.  When 
the  plaintiff  brought  his  first  suit,  R  was 
dead,  and  he  could  fall  back  upon  the  origi- 
nal agreement.  But  the  suit  for  fees  for  sub- 
sequent attendance  was  not  barred.  PREO 
NATH  MUKERJI  v.  BISHVANATH  PRA- 
SAD. 4A.L.  J.  85  =  A.  W.  N- 1907,  41  = 
29  A-  2a6. 

1838-  O.  IT.  E.  2-S.  43.—Splitlng  of  dainjr- 
District  causes  of  action — 78  P.  B.  1902.  See 
Specific  Relief  Act  I  of  1877  S.  9  col.  398. 

1867.  O.  IL  B.  2^S.  43- Splitting  of  claim- 
— Cause  of  action. 

In  applying  section  43  of  the  Civil  Pro- 
cedure Code,  it  has  first  to  be  seen  v/hethcr 
the  cause  of  action  alleged  in  the  plaint  is 
identical  with  the  cause  of  action  alleged  in 
the  forn>er  suit  and  by  the  term  causa  of 
action,  must  be  understood  all  the  circum- 
stances alleged  by  the  plaintiff  to  exist,  which 
if  proved  or  admitted  will  entitle  him  to 
the    relief    prayed   for. 

In  a  previous  suit  the  presen-t  plaintiff 
and  the  father  of  present  plaintiff  No.  2  sued 
as  reversioners  for  possession  of  tbo  share 
oi   MussammaA   Fatta,  who   had  married,  ia 
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her  land  mortgaged  by  hor  sisters,  and  for  a 
tlcclaratiou  tluit  the  mortgaj^o,  then  in  suit, 
would  not  oflect  the  ruvorsiouary  rights  of 
the  plaintiffs.  The  mortgagee  was  implead- 
ed as  one  of  tho  dofondants  to  the  suit.  A 
decree  was  passed  for  possession  of  one-third 
share  and  for  the  docl  iration  prayed  for  as 
to  the  remaining  two-thirds.  The  plaintiff's 
allegation  was  that  the  movlgagors  had  taken 
possession  of  tho  whole  of  Mnssamniat  Fatia's 
estate. 

Tho  present  suit  was  brought  for  posses- 
Fion  of  tlte  residue  of  Musmmmat  Fatfca's 
land  againsc  hor  sisters.  It  was  contended  by 
them  that  tho  suit  was  barred  by  section  43 
of  the  Civil  Procedure  Code. 

Held,  that  the  contention  was  not  valid. 
Although  the  plaintiffs'  right  to  possession  of 
the  share  of  Mussammat  Fatta  had  accrued 
when  the  previous  suit  was  instituted,  the 
immediate  cause  of  action  was  the  execution 
of  the  mortgage,  and  tlie  plaintiffs  were  en- 
titled to  sue  separately  for  tho  relief  claimed 
in  tho  'present  suit,  which  had  no  concern 
with  tho  mortgage,  although  the  trespass  by 
the  sisters  of  Mussammat  Fatta  was  a  ^denial 
of  the  plaintiffs'  rights  just  as  the  mortgage 
was.  The  mortgage  was  not  in  itself  a  denial 
of  the  plaintiffs'  rights  to  property  not  mort- 
gaged, and,  although  both  denials  might  pos 
sibly  have  been  the  object  of  one  suit,  the 
plaintiffs  claimed  in  the  previous  suit  all  that 
they  were  entitled  to  claim  on  the  cause  of 
action  afforded  by  the  mortgage.  Mussam- 
mat BAD3HAH  v.  SAHIB.     87  ?•  S-  1903- 

IS6S.    0.     II.    B.     2—S.   43—RelinaiLish- 
ment  of  portion  of   claim. 

V/hen  the  purchaser  under  a  deed  of 
sale  did  not  at  first  sue  for  specifio  per- 
formance of  the  agreement  of  sale  bat  sued 
only  for  possession  and  damages  making 
the  agreement  the  basis  of  his  claim  and 
subsequently  filed  a  suit  for  specific  per- 
formanco    of  the  agreement. 

Held,  that  the  subsequent  suit  was  bar- 
red under  Section  48  of  the  Civil  Proce- 
dure Code.  RANGAYYA  GOUNDXN  v. 
NAN-JAPPA    RAO.     24    M.  491  {?     C.)   0  C- 

\VJi.,l7^-S   B  L.E.,  2.99=28  LA-  221 

=  24  l€.  43i  (?•  G). 

1839  O.  n.  R.  ^--S.  43— Specific  per- 
formance—Limitation Act  (XV  of  1877),  art. 
97 — Sitbseciaant  suit  for  money  paid  on  a 
consideration   that    failed. 

Defendant  having  failed  to  convey  cer- 
tain property  belonging  to  himself  and  his 
son  to  plaintiff  as  agreed,  plaintiff  obtain- 
ed a  decree  for  specific  performance,  in 
pursuance  of  which  the  price  was  paid  and 
a  conveyance  executed.  Plaintiff  was  then 
obliged  to  sue  for  possession,  when  it  was 
found  that  the  sale  did  not  bind  the  son's 
interest  and  on  grounds  of  convenience 
plaintiff  was  awarded  the  value  of  defend- 
ant's share  instead  of  a  decree  for  parti- 
tion. Ho  now  sued  t6  recover  the  balance 
of  tho  price  paid,  and  it  was  contended  that 
the  suit  was,   in  fact,   one  for   damagea   for 
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breach  of  tho  contract  to  convoy  and  as  such 
was  barred  under  s.  43  of  tho  Code  of  Civ. 
Procedure,  inasmuch  as  tho  damages  claim- 
ed could  havo  been  sued  for  in  the  alter- 
native in  tho  previous  suit  for  spocifio  per- 
formance. 

Held  that  the  suit  was  not  barred ;  it 
being,  in  fact,  for  tho  recovery  of  money 
paid  on  a  consideration  that  had  failed  and 
tho  cause  of  action  being  different  from 
that  in    tho  suit   for  specific    p<  rformnnco. 

Held,  also,  that  tho  suit  was  not  barred 
by  limitation,  inasmuch  as  the  failure  of 
consideration  must  bo  taken  to  have  occur- 
red when  it  was  found,  in  the  suit  for  pos- 
session, that  the  plaintiff  was  not  entitled 
to  recover  the  son's  stiare;  which  date  was 
less  than  three  yeirsfrom  that  upon  which 
tho  present  suit  had  been  instituted,  art, 
97  of  the  Limitation  Act  1877,  being  ap- 
plicable. VENKATARAMA  AYYAR  v.  VEN- 
KATA    SIJBB  \HMANIAN.     24   M-  27- 

1870.  O.  11.  R.  2—S.  43— Contract  of  sale 
— First  suit  for  a  conveyance — Subsequent  suit 
for  possession  when  barred — Parties  operation 
of  S.   43  depends   on  facts   of  each  case. 

If  by  an  agreement  to  sell  land  the 
vendee  was  entitled  to  immediate  posses- 
sion or  the  right  to  a  conveyance  and  the 
right  to  possession  arose  coiacidently,  the 
vendee  cannot  first  bring  a  suit  for  a  con- 
veyance and  afterwards  another  suit  for 
possession.  But  where  the  right  to  pobses- 
sion  arose  only  on  the  execution  of  tho 
conveyance  in  tho  previous  suit,  a  fresh 
suit  for  possession  is  not  barred  by  S.  43 
of  the  Code  of  Civil  Procedure.  In  a  pre- 
vious suit  against  the  1st  defendant  alone, 
the  plaintiff  got  a  conveyance  executed  by 
him  on  behalf  of  himself  and  his  minor 
brothers,  defendants  2  to  4.  In  the  present 
suit  to  recover  possession  brought  against 
all  the  brothers,  section  43  Civil  Procedure 
Code    was   pleaded    in    bar   of   the  suit. 

Held,  that  if  Section  43  was  a  bar  to 
tho  suit  as  against  the  1st  defendant,  it  was 
equally  a  bar  to  it  as  against  defendants  2 
to  4.  CHINNA  KRISHNA  REDDI  v.  DO- 
RAISWAMI    REDDI.     12  M-  L-  J-  71- 

1871  O.  II.  R.  2—S.  43— Suit  for  specific 
performance  of  contract — Suit  for  money  paid 
— Specific  Relief  Act  (1  of  1877),  section  20— 
Breach  of  agreement. 

The  plaintiff  sued  the  defendant  for  speci- 
fic performance  of  an  alleged  contract  to  re- 
new a  kanom  v/hich  he  held  from  the  defend- 
ant and  on  which  he  alleged  he  had  paid  ^^s- 
60.  The  suit  failed.  He  now  sues  to  recover 
the  Us-  60  so  paid.  It  was  contended  for  the 
defendant  that  as  tho  plaintiff  could  have 
claimed  the  amount  in  the  previous  suit, 
as  compensation  for  the  broach  of  contract, 
the  present  suit  was  barred  by  section  43 
of  the  Civil  Procedure  Code  and  that  the 
suit  was  also  barred  by  limitation. 

Held,  that  the  present  right  of  action 
was  clearly  different  from  the  right  on 
which  the  suit  for  specific  performance  was 
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brought  and  section  43  of  the  Civil  Pro- 
cedure Code  did  not  apply. 

Held,  also,  that  section  29  of  the  Spe- 
cific Relief  Act  had  no  application,  the 
present  claim  not  being  one  for  compensa- 
tion for  breach  of  the  agreement  to  grant 
a  renewal. 

Held,  further,  that  the  suit  was  within 
time  since  it  was  brought  within  three 
years  from  the  decision  in  the  suit  for 
specific  performance.  PARANGODAN  NAIR 
V.  PERUMTODUKA    ILLOT  CHATA,   27  M- 

880 

1872  O.  II  R  2—S.  43— Co-sharer  purcha- 
sers suits  for  contribution  — Previous  suit 
against  other  co-sharers — Not  barred — 

Held,  that  a  co-sharor  purchaser's  suit 
brought  against  the  present  defendant  is 
not  barred  by  section  43  C.  P.  C.  on  the 
ground  that  he  did  not  join  him  as  a 
party  in  a  previous  suit  brought  by  him 
against  other  co-sharer.  12  M.  L.  J.  103 
followed.  MAHARAJA  OF  VIJAYA  NAGA- 
BAM  V.  SRI  RAJA  SET  RUCHaRLA  SOMA- 
SEKHARAJ.     13  M.   L.  J.    83. 

1873  O.  II.  R.  2—S.  43-First  suit  for 
possession  on  lease  inadmissible  in  evidence 
for  want  of  registration — Subsequent  suit 
for  possession  on  the  ground  of  forfeiture  of 
tenancy. 

The  plaintiff's  first  suit  for  possession 
of  a  house  based  on  a  specific  lease  for 
a  term  of  years  was  dismissed  on  the 
ground  that  the  lease  being  unregistered 
was  inoperative.  It  was  proved  that  there 
was  a  tenancy  from  month  to  month. 
The  present  suit  was  brought  based  upon 
title  for  an  injunction  to  the  defendant  to 
quit  the  house.  The  suit  was  dismissed 
on  appeal  as  barred  under  Section  43  of 
the    Civil    Procedure    Code. 

Hdd,  that  Section  43  was  not  applic- 
able to  the  case  for  the  present  suit  was 
based  on  a  cause  of  action  different  from 
that   on    which    the    former  suit   was  based. 

Held,  also,  that  the  suit  was  liable  to 
be  dismissed  on  the  ground  that  there  was 
no  allegation  that  tenancy  had  terminated 
and  that  the  suit  for  dispossession  based 
on  title  when  "the  tenancy  subsisted,  did 
not  lie.  NAGASAMY  AIYAR  v.  PERUMUL 
AIYAR.    13  M.  L.  J.  475- 

1874  O.  11.  R.  2—S.  43— Contribution  to 
mortgage  debt— Liability  of  land  in  posses- 
sion of  third  person — Maintenance  of  suit. 
24  M.   96— 

See  T.  P.  A.  IV  of  1882  S.  82  Col. 
640. 

1875  O.  II  R.  2-S.  43— Probate  and  Ad- 
ministration Act  (V  of  1881),  S.  90. 

At  a  revenue  sale  tbe  lessors  of  the 
present  plain tilTs  purchased  the  property 
sold.  They  brought  a  suit  against  certain 
under-tenurc  holders  to  annul  the  incum- 
brances and  did  not  implead  all  the 
co-sharers  as  parties.  Tbe  suit  was  decreed 
against  the  then  defendants.  The  auction 
purchasers  then  granted  a  lease  to  the 
preseut     plaintiffa     who     brought   the    pre- 
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sent  suit  to  get  rid  of  the  incumbrances 
as  against  the  co-sharers  who  were  not 
made  parties  to  the  first  suit.  It  was 
contended  for  the  defendants  that  the  suit 
was  barred  by  Section  4y  of  the  Civil  Pro^ 
ccdure  Code  and  that  the  lease  was  inva- 
lid as  having  been  given  in  contravention 
of  Section  90  (4)  of  the  Probate  and  Ad- 
ministration   Act. 

Held,  that  the  contentions  had  no 
force. 

Under  Section  90  (4)  of  the  Probate 
and  Administration  Act  a  lease  for  a 
term  exceeding  five  years  is  voidable  only. 
It  is  not  void  as  between  the  lessor  and 
the  lessee.  SHUBHADRA  DASSYA  v. 
CHANDRA  KUMAR  NAG.  8  C-  W-  N-  54- 
1876  O.  II.  R.  2—S.  43— Whether  separate 
suits  in  respect  of  separate  breaches  of  the 
same   contract  are   maintainable. 

In  this  case  the  question  was  raised 
but  was  left  undented  whether  section  43 
of  the  Code  of  Civil  Procedure  prohibits 
separate  suits  in  respect  of  two  separate 
and  distijjct  breaches  of  the  same  contract. 
(12  C  339  and  19  C  372  refd.)  KEDAR 
NATH  V.  SURAJ  NARAIN,    A-W-N.  (1908), 

199- 

See  No.   1870  supra. 

1877.  O.  II.  R.  2—S.  43— Splitting  claims. 
It   was  agreed   between   the  parties  that 

the  defendant  would  pay  a  certain  part  o! 
the  debt  due  by  him  to  the  plaintifi  in 
cash  and  execute  a  mortgage  for  the  balance. 
In  the  event  of  failure  to  pay  the  cash 
within  the  stipulated  period,  the  mortgage 
was  to  be  for  the  full  amount  due.  On 
the  defendant's  failure  to  pay,  the  plain- 
tiff fil?d  a  suit  and  .obtained  a  decree  for 
the  sum  agreed  to  be  paid  in  cash  with  in- 
terest. 

Held,  that  a  second  suit  by  the  plain- 
tiff against  the  debtor  and  another  credi- 
tor of  his  who  had  attached  the  property 
agieed  to  be  mortgaged  for  an  order  to  the 
debtor  to  pass  to  the  plaintifi  a  mortgage- 
bond  for  the  entire  debt  or  for  recovery  of 
the  amount  by  sale  of  the  property  agreed  to 
be  mortgaged  was  barred  by  section  43, 
Civil  Procedure  Code.  GOVIND  HARI  v. 
PARASH    RAM   MAHADEV     JOSHI.     2  B- 

L.  R.  864  =  25  B-  161- 

1878.  O.  IL  R.  2—S.  43.  Suit  of  mort- 
gaged property  in  execution  of  money  decree 
—26  A.  223.  See  T.  P.  A.  IV.  of  1SS2  S. 
99   Col.  715. 

1879-  O.  II.  R.  2^S.  43— Premature  suit 
decreed  on  confession  of  judgment — Subsequent 
suit  for  balance  of  mortgage  debt — 27  A.  254, 
See    T.    P.  A.    IV.    of    1882    S.    90    Col.    G89. 

J 880-  O.  IL  R.  2—S.  43— Relinquishment 
of  claim — Suit  for  mortgage  mcney — Subse- 
quent  suit  for  possession  of  mortgaged  prO' 
perty. 

A  usufructuary  mortgagee  brought  a 
suit  for  possession  of  mortgaged  property. 
A  previous  suit  brought  by  the  same  mort- 
gageo  for  the  recovery  of  the  mortgage  mo- 
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noy  by  tlio  sale  of  mortgaged  property  was 
disinissod. 

Held  that  the  present  suit  was  not  barr- 
ed by  S.  43  of  the  Civil  I'rocodure  Code. 
BAGIEA VA  CHAllIAR  ?;  SASHAGIllI  lYAN- 
GAK,  15  M   L    J.  874. 

See  also  28  M.  406  under  S.  11  -No.  451 
supra, 

1881-  0.  II.  R.  2-'S.  43~-Martgage—Siiit 
upon — Parties — Contribution  against  purcha- 
sers 5  C.  W.  N.  423Seo  T.  P.  A.  IV  of  1882 
S.   85   Col.   G52. 

1882-  O  II.  B.  2—S.  43— Hindu  Law  — 
Joint  Hindu  family — Mortgage  by  managing 
vicvibers — Decree  passed  on  mortgage — Subse- 
quent suit  against  oilier  members  of  the  fa- 
mily. 

On  the  27th  Scptomber  1885  and  the 
10th  August  1886,  tlio  managers  of  a  joint 
Hindu  family  executed  mortgages  in  favour 
of  the  plaintiff,  hypothecating  certain  pro- 
perties. The  plaintiff  brought  a  suit  on  foot 
of  the  mortgage  of  the  lOfch  August  1886, 
and  obtained  a  decree  against  the  mort- 
gagors. Subsequently  he  brought  a  suit  on 
both  the  mortgages,  and  in  this  suit  he 
impleaded  not  only  the  original  mortga- 
gors, but  also  the  other  members  of  the 
joint  Hindu  family  and  also  puisne  mort- 
gagees   of    the    prope/ty. 

Held,  that  the  frame  of  the  suit  was 
not  open  to  any  exception,  and  the  suit 
properly  lay  against  the  members  of  the 
family  other  than  the  mortgagors. — 21  All., 
301;  22  All,  307  and  39i,  followed.  JAS 
RAN  V.  SHEB  SINGH.  A-  W-  N-' 1902 
p.  223  =  25  A.  163- 

1883.  O.  IL  B.  2—S.  43—Sttit—D^,smis- 
sal  of  a  suit — Witlidrawal  of  a  suit — Fresh 
suit — Code   of  Civil  Procedure   section  43. 

When  a  suit  is  dismissed  or  withdrawn 
under  circumstances  which  do  not  preclude 
the  plaintiff  from  bringing  a  fresh  suit  sec- 
tion 43  of  the  Code  of  Civil  Procedure  does 
not  apply.  7  B.  182  followed,  1  A.  324,  10 
M.  160,  17  A.  53,  7  A.  624  referred  to.  RAM 
SINGH  V.  RAMGHANDRA    GOPAL   BHIDE 

14  C.  p.  L-  R    1901  p.  104. 

1884.  0.  II.  B.  2-S.  43— Separate  suits 
for  rent  for  successive  years  barred — Acciden- 
tal  and   involuntary   omissions. 

A,  a  landlord  who  had  proceeded  against 
and  realised  rent  for  B  his  tenant,  for  [the 
year  1305  fasly  by  appraisement  of  the  crops 
under  Ss.  69  and  70  of  tbe  Bengal  Tenan- 
cy Act  was  on  B's  suit  to  set  aside  tbe 
proceedings  as  held  without  jurisdiction 
made  to  restore  the  same  to  B.  INIeanwhile, 
A  had  sued  and  obtained  a  decree  for  1306. 
After  being  compelled  to  make  restitution,. 
A  sued    for    the    rents   of    1305   and    1307. 

Held,  the  claim  for  1305  was  barred 
by  S.  43,  C.  P.  C,  as  it  bad  not  been  in- 
cluded in  the  suit  for  1306.  S.  43,  C.  P. 
C,  includes  accidental  or  involuntary  omis- 
sions as  well  an  acts  of  deliberate  relinquish- 
ment and  oannob  be  controlled  by  any 
considerations  of  the  motives  of  the  party 
to  whom  it  is  to     be    applied.    The  claim 
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for  rent  for  several  successive  years  con- 
stitutes one  whole  claim  in  respect  of  tho 
cause  of  action  within  tho  meaning  of  S. 
43,  C.  P.  C,  oven  though  the  claim  for 
one  year  bo  taken  to  have  boon  extinguish- 
ed by  satisfaction  and  subsequently  re- 
vived by  cancellation  of  such  .satisfaction. 
--SYE1)  ABDIJLLA  v  HARKISHAN  SINGH 
2  C    li.   J   490 

1885  O.  IL  It.  ,?— S.  43— Withdrawal  of  de- 
posited rent  by  landlord  under  j^rotest — Suit 
for  balance — Omission  to  sue  for  rent  between 
date  of  deposit  and  of  suit  bars  subseqiient 
suit  for  tibe  same — Notice  gives  no  fresh  and 
independent  cause  of  action  for  the  balance 
tJi&n  due.  Deposit  is  only  a  part  payment— 
— Bengal   Tenancy   Act  seelions  61  artd  63. 

A  tenant,  deposited  in  Court  the  rent 
for  a  certain  period,  which  he  had  tendered 
to,  but  had  been  refused  by  B  tho  land- 
lord. A  notice  of  deposit  was  served  upon  B 
who  withdrew  the  money  under  protest,  and 
brought  a  suit  for  the  balance  without  in- 
cluding his  claim  for  tho  period  between 
the  date  of  deposit  and  that  of  the  institu- 
tion of  the  suit.  B  subsequently  sued  A  for 
rent  for  such  last-mentioned  period  who 
set  up  section  43  as  barring  this  suit,  and 
that  notice  given  under  section  63  of  the 
Tenancy  Act  to  B  gave  him  no  fresh  and 
independent  cause  of  action  for  the  ba- 
lance then  due. 

Held,  that»  as  his  cause  of  action  in 
the  previous  suit  was  the  non-payment  of 
certain  arrears  of  rent,  he,  having  regard 
to  section  43  of  the  code,  ought  to  have 
claimed  all  arrears  of  rent  due  at  the  date 
of  the  institution  of  the  suit,  and  that^ 
having  fp.iled  to  do  so,  he  was  not  entitl- 
ed to  claim,  in  the  present  suit,  rent  for 
the  period  committud  in  that  suit;  that 
the  deposit  of  rent  under  section  61  of 
the  Bengal  Tenancy  Act  must  be  treated 
as  equivalent  to  part  payment  and  that 
notice  of  deposit  under  section  63  of  the 
Act  does  mt  give  afresh  and  independent 
cause  of  action  in  respect  of  the  balance 
then  due.  ATUL  KRISHNA  GHOSE  u. 
NRIPENDRO  NARAIN  GHOSE,  1  C.  L.  J. 
114 

1886  0.  IL  B.  2—S.  43— Splitting  of  claims. 
Plaintiff,    the    inamdar  of    a    village  sued 

to  recover  fron:i  defendant,  one  of  his  mira- 
sidara,  arrears  of  malvaram  due  for  fasfi 
130-5,  undor  a  registered  lauohiiika.  On  its 
being,  pleaded,  in  defence,  that  plaintiff  had 
already  filed  a  suit  in  respjct  of  fa.lsi  1306  — 
Hidy  that  the  present  suit  v/as  barred 
by  section  43  of  the  Code  of  Civil  Procedure. 
Though  there  were  separate  muchilikas  for 
the  faslis  1306  and  1305,  yet  th3  e  ivas  but 
o.ae  cause af  actio.n,  namjly,  the  non  payment 
of  rent  hy  a  tenant  to   hid    landloid.     SH\N- 

mugam'pillai  v.  syedgqlam  gho.se 

^7   M.  116. 

1837     0-  II.   B.  2S.  45.    MuUifariousnes&. 

A     plain titff    may     sue     separately    each 

trespasser   conjointly    with     the    mortgagees 

I  holding  under   him— 16    AU.t.  165;  and  279- 
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referred  to.  DEBI  PRASERA  RAI  v.  MAN, 
GAL  SINGH  AND  jOTHiiR.^  W-  U»  Am 
190L  P-   115- 

1888-  O-  iJ^-  ^-  ^--S.  4:3—Spliting  of  claim 
— roasessory  suit — Unit  for  viesne  profits  on 
restoration  of  possession. — 

Held,  that  (1)  tlio  suit  was  not  barred 
by  section  43  of  the  Civil  Procedure  Code, 
and  that  (2)  before  mesne  profits  could  be 
decreed,  it  must  be  ascertained  whether 
the  defendant  was  the  true  owner  of  the 
property;  if  lie  was  not,  thou  even  though 
the  plaintiff  had  only  a  possessory  title, 
be  would  be  entitled  to  recover  mesne  profits 
against    the   defendant. 

The  plaintiff  having  already  established 
his  possessory  title,  the  otms  was  on  the 
defendant  tj  establish  that  he  was  the  true 
owner  of  the  property.  On  his  establishing 
this,  the  onus  would  be  thrown  on  the  plaint- 
iff, of  showing  that  he  had  an  interest  in  the 
property  under  the  lease  or  otherwise,  which 
\vould  entitle  him  to  re)nain  in  possession  as 
against    the    defendant.     SHEO    KUMAR   v. 

NARAlN  DAS.  A.  W.  N-  1902.  p.  139  =  24 
A'  601-~  See  also  Specific  Belief  Act  I  of  1677 
No.  4— Cut.  39^. 

1889  0.  II.  B.  2-S.  43— Cause  of  action— 
To    sue— Meaning    of — Policy    of  insurance 
Mortgage  of — 

A  person  cm  mortgage  a  policy  of  in- 
surance just  as  he  can  mortgage  any  other 
property.  The  mere  absence  of  possession 
of  the  policy  does  not  render  the  mort- 
gage bad.  Policies  of  Insurance  may  be 
made  available  as  security  by  mere  deposit. 

Although  a  party  may  be  barred  under 
section  43  of  the  Code  of  Civil  Procedure 
from  suing  for  the  second  time  in  respect 
of  the  same  cause  of  action,  it  is  clear  that 
it  is  only  the  remedy  of  suing  which  is 
barred.  The  right  whatever  it  might  be,  to 
which  a  party  is  entitled  still  subsists. 

The  words  "to  sue"  in  section  43  of  the 
Code  of  Civil  Procedure  mean  to  make  a 
legal  claim  or  to  take  legal  proceedings 
against  any  person.  They  do^  not  neces- 
sarily mean  to  file  a  suit  by  means  of  a 
plaint  such  as  is  referred  to  in  the  Civil 
Procedure  Code.  VAJERaM  SAKERRAM 
DEWAN  V.  PURSHOTUMDAS  JUMNADAS. 
7  B-  li.  B..  138. 

1890  0-  II  Ft-  3—S.  43— Landlord:  and 
tenant — Breach  of  contract — Damages — Canse 
of  action— 137  P.  B.  JOOGSee  Contract  Act 
IX  of  1872— S.  73  Col.  332. 

1891  0.  II  B.  2-  S.  4:3— Practice— Transfer 
of  judge — Propriety  of  re-opening  qitestions 
already  decided — Mortgage-redemption — Decree 
interpretation  of- — Accounting. 

When  a  judge  gives  his  decision  on 
some  of  the  questions  involved  in  a  case 
leaving  the  remaining  questions  to  bo  de- 
termined at  a  subsequent  date,  the  Judge 
who  succeeds  him  in  the  meanwhile  does 
not  act  properly,  though  not  illegally,  in 
passing  judgment  contrary  to  the  decision 
given  by  his  predecessor,  especially  in  a 
case   whoa  judgment   is  open   to  appeal.     It 
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is  only  when  thoro  is  an  obvious  and  pa- 
tent error  in  the  earlier  decision  that  a 
successor  should  reopen  a  question  in  an  ap- 
pealable case. 

A  mortgagee  obtained  a  decree  that  ho 
was  entitled  to  recover  the  mortgage-money 
from  the  mortgaged  and  other  piopcrtyof 
the  mortgagor  and  the  latter  was  also  made 
personally  liable  for  a  part  of  the  sum  dec- 
reed. The  mortgaged  property  was  in  pos- 
session of  the  mortgagee  under  the  terms 
of  the  mortgage  for  profits  to  be  realized 
in  lieu  of  interest.  The  mortgagor  brought 
a  suit  for  redemption  and  claimed  deductTon 
for  tlie  profits  realized  by  the  mortgagee 
from  the  amount  adjudged  against  him  by  the' 
decree. 

Held,  that  the  claim  was  valid  under 
the  terms  of  the  decree  and  he  was  entitled 
to  a  credit  for  the  produce  enjoyed  by  the 
mortgagee  for  the  date  of  the  decree  to 
the  date  of  redemption  and  s.  43  applied  to 
this  case. 

Under  the  peculiar  circumstances  of  the 
case  it  was  ordered  that  on  the  mortgagor'^ 
failure  to  redeem  within  the  fixed  period 
he  would  not  be  able  to  redeem  in  execu- 
tion of  the  decree  passed  in  the  case  (131 
P.  R.  1894  referred  to).  GHUNI  LAL  v 
MIAN  GHULAM  EARID  KHAN   41  P   L   R 

1908=42  p.  WR.  1908.  '  ' 

1392.  O.  II.  B.  2,  4,  5-S.  43,  44-SpHtting 
of  claim— Mi.yuinder  of  causes  of  action— Omis- 
sion to  claim  all  reliefs. 

The  property  claimed  in  the  suit  was  a 
house  which  originally  belonged  to  one  S. 
After  S's  death,  it  was  in  the  possession  of 
his  widow  K.  The  plaintiff  claimed  as  nexii 
heir  of  S  after  bis  widow's  death.  The  suit 
was  resisted  on  the  ground,  amongst  others 
that  it  was  barred  under  Section  43  of  the 
Civil  Procedure  Code.  It  was  found  that 
the  plaintiff's  father  had  brought  a  suit 
against  certain  persons,  claiming  to  recover 
certain  cash  and  ornaments  alleged  to  have 
belonged  to  S.  The  present  defendants  were 
also  impleaded  as  defendants  in  that  suit  oa 
their  on  application.  It  was  contended  for 
the  defendants  that  in  the  previous  suit 
plaintiff's  father  should  have  got  his  plaint 
amended  and  claimed  the  house  now  in  dis- 
pute, and  not  having  done  so  the  present 
suit  was  barred. 

Held,  that  the  amendment  would  havo 
offended  the  provisions  of  section  44  of  thg 
Ci\il  Procedure, Cod'^,  and  it  is  not  contemp- 
lated by  Section  33  of  the  Civil  I'rocedura 
Code  that  upon  the  addition  of  defendantg 
to  a  suit  a  cause  of  action  different  from  that 
upon  which  the  suit  was  founded,  which 
may  have  accrued  to  the  plaintiff  against 
the  added  defendants,  should  be  added  to 
the  clairn,  and  that  the  present  suit  was  not 
barred.  HINGU  LAL  v.  BALDED  RAM. 
W-  N-  A-  1903,  P-  171  =  24  A-  553. 

1893-  O.  II  B.  2,  4,  5—S.  43,  44— First  suit 
for  mesne  ^prufits—Subseqiient  suit  for  posses- 
sion barred. 


(  1415  ) 


CIVIL  DIGEST  OP  OASES. 


(    141G    ) 


Acts  Sup:  Govt.  (V  of  1908)  {Co7itd.) 

Held,  that  under  tho  provisions  of  Ss.  43 
and  44  of  the  Code,  a  person  having  once 
sued  for  mesne  profits  with  respect  to  land 
for  which  ho  was  then  entitled  to  possession 
cannot  suhsequontly  sue  for  possession  of 
tho  same.  (3  A.  857,  17  A  533,  19  G.  615,  9 
O.  G.  225  refd.)  SllKO  KATAN  MlSRA  v. 
RAM  DilANI.     9  0-  C  322- 

1894.  O.  11.  li.  2,  4,  6—8.  43,  41— Reliefs 
for  declaration  and  damage — One  claim — Belief 
and  cause  of  action  distinguished. 

B  after  setting  a  declaratory  decree  to 
build  a  drain  on  a  piece  of  land,  which  G.  D. 
claimed  as  theirs,  brought  another  suit  for 
damages  caused  to  him  by  G.  D's  refusal. 

Held,  that  S.  43  of  the  Gode  of  Givil  Pro- 
cedure barred  tho  claim  for  damages  inas- 
much as  there  was  only  one  act  and  one 
cause  of  action  giving  rise  to  more  than  one 
relief  which  B.  ought  to  have  joined  in  the 
first  suit. 

Held,  also,  that  under  S.  44  of  the  C.  P. 
Code,  there  is  no  bar  to  separate  reliefs  aris- 
ing from  the  same  cause  of  action  being 
claimed  in  the  same  suit. 

References  I— (a)  10  M.  375  and  506  :  23  B. 
879  ;  190  P.  R.  1898,  Fol,  24  A.  553,  129  P.  R. 
1889;  78  P.  R.  1902  and  87  P.  R.  1903,  dis- 
tinguished. BANARSIDAS  v.  MUNICIPAL 
COMMITTE.  DELHI.  6  p.  V/-  E-  1907  =  28 
P  L  R  1907' 

1895.  O.  IL  R.  2,  5,  6— Sf.  43,  45~Rever- 
sioner's  declaratory  suit  against  transfers  made 
by  Hindu  widotvs  by  separate  deeds  in  favor 
of  different  persons — Misjoinder  of  causes  of 
action. 

The  reversioners  of  two  Hindu  widows 
sued  for  a  declartion  that  4  alienations  made 
by  the  widows  were  without  legal  necessity 
and  inoperative  after  their  deaths.  The  first 
3  deeds  of  defferent  dates  were  executed  by 
the  two  widows  in  favor  of  A  and  the  4th 
deed  was  executed  by  only  one  widow  in 
favor  of  B. 

Held,  that  having  regard  to  the  provi- 
sions of  Ss.  43  and  45  of  the  Code,  the  suit 
was  bad  so  far  that  the  cause  of  action  with 
respect  to  the  first  3  deeds  should  not  have 
been  joined  with  the  cause  of  action  with 
respect  to  the  last  deed  (4)  in  one  suit;  and 
that'the  proper  course  was  to  allow  the  plain- 
tiffs to  make  their  election,  which  suit  they 
would  pursue  without  prejudice  to  their 
rights  to  bring  fresh  suit  against  the  other 
defendant  separately.  (16  A  a79,  7  B  289,  1 
P  R  1905  refd.).  SHEO  RATAN  v.  GHIST- 
AWAN,    9  0  C  826. 

1898.  0.  IL  R.  2,  S.  2  (12),  0.  XX.  R.  12 
S.  47  Ss.  43,  211,  212,  244— Suit  for  mestie 
profits. 

Held,  that  the  mesne  profits  up  to  date 
of  suit,  v/hich  can  be  claimed  in  the  suit 
for  possession  of  immoveable  property,  are 
profits,  which  were  actually  received  by  the 
person  in  wrongful  possession,  or  might, 
with  ordinary  diligence,  have  been  received 
before  that  date.  U.  B.  R.  1904-05  dissent- 
ed.   NGA   LU   PE  V.  NGA  SHWE  YUN  — 

U.  B.  E.,  1806,  C.  p.  60. 
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1897.  O.  II.  R.2,  S.  47—S.43,  844— Suit 
for  i^^ssession — Subseducnt  suit  for  mesne 
profits. 

The  penultimate  paragraph  of  Section 
224  of  tho  Givil  Procedure  Code  implies 
that  Section  43  ia  no  bar  to  a  suit  in  which 
mesne  profits  are*  claimed  for  a  period  sub- 
sequent to  the  date  of  plaint  in  tho  former 
suit  in  which  tho  plaintiff  got  a  decree  for 
recovery  of  tho  immovablu  property,  but 
did  not  claim  or  get  a  decree  for  mesno 
profits  subsequent  to  the  date  of  tho  suit. 
JAGANNADHA  RAO  PANTULU  GARU  u. 
VELLANKI    VENKATARAMA  RAO.     M- L- 

J->  1901,  P    882. 

See  also  15  M.  L.  J.  462  under  8.  11  No, 
460   supra. 

1898..  0.  II.  R.  2,  0.  XXIII.  B.  1—8.  43, 
373 — Withdrawal  of  suit  with  permission  to 
bring  fresh  suit — Conditions  of  withdrawal 
not  fulfilled — Dismissal  of  suit — Estoppel. 

When  a  plaintiff  is  permitted  to  with- 
draw from  a  suit  on  certain  conditions  and 
he  does  not  fulfil  the  conditions  imposed 
ho  must  be  taken  to  have  withdrawn  with- 
out the  permission  of  the  Court,  and  bo 
precluded  from  bringing  a  fresh  suit  for 
the  same  matter. 

When  a  plaintiff  withdraws,  without 
permission,  the  suit,  having  regard  to  tho 
language  of  the  section,  must  be  regarded 
as   practically  dismissed. 

A  plaintiff  cannot,  having  regard  to 
sub-section  2  of  section  43  of  the  Code  of 
Civil  Procedure,  bring  an  action  for  a  claim 
which  he  ought  to  have  included  in  a  for- 
mer suit  brought  by  him  which  had  beea 
practically  dismissed.  HARE  NATH  DAS 
V.  SYED  HOSSAIN  ALL  2  C-  L-  J.  480  = 
10  C   W.  N-  8. 

1899  0.  II.  R.  2,  0 XX III.  R.  1—8.  43, 
373 — First  suit  for  declaration  of  right  and 
partition — Second  suit  for  partition  of  joint 
property — Cause  of  action  identical — First 
suit  withdrawn — Second  barred— Limitation 
Act  (XV  of  1877),  Art.  106— Suit  for  parti- 
tion, a  suit  for  a  share  in  dissolved  part' 
nership. — 

A  sued  B  for  declaration  that  certain 
property  in  Moradabad  District  purchased 
by  B  in  his  name,  ws  purchased  with 
the  money  belonging  to  the  jo  nt  partner- 
ship business  of  the  parties  and  for  parti- 
tion of  that  property.  This  suit  was  with- 
drawn without  permission  to  bring  a  fresh 
suit  as  the  matter  in  dispute  was  referred 
to  arbitration  which  fell  through  end  A 
brought  the  suit  for  partition  of  certain 
property  situate  at  Naini  Tal  which  had 
been  purchased  in  the  joint  names  of  the 
parties.  In  his  plaint,  A  alleged  that  the 
property  at  Naini  Tal  was  purchased  with 
the  profits   of   the    partnership  business. 

Held,  that  the  cause  of  actions  in  both 
the  suits  were  identical  and  the  second 
suit  was  barred  by  section  43  of  the  Coda 
of  Givil  Procedure  as  the  plaintiff  ought  to 
have  included  his  present  claim  in  tLe 
first  suit. 
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Held,  further,  that  tho  suit  was  barred 
by   S.    373   of    tho    Code. 

Held,  further,  that  tho  suit  was,;, also 
barrod  by  art.  lOG  of  tho  Limitation  Act 
inasmuch  as  it  was  a  suit  for  a  aharo 
in  the  profits  of  a  partnership  which  had 
been  dissolved  more  than  3  years  before  the 
suit.     NIAZ     AHMAD  v.    ABDUL    HAMID. 

6  A.  L  J  273-A-  W-  N-  1908  P.  131= 
30  A.  279. 

1900.  0.  II.   R.2,   O.  XXIII  B.   3—S.   43, 

375 — Compromise  of  suit — Compromise  dealing 
with  property  not  claimed — Decree  silent  as  to 
such  property — Subsefjuent  suU  based  tijyon 
compromise — Cause  of  action. 

Tho  plaintitf  brought  a  suit  against  tho 
defendant  for  recovery  of  her  share  in  a 
certain  vinuza.  The  suit  was  compromised 
the  defendant  admitted  the  plaintiff's  right 
claimed  for,  and  agreed  to  give  to  her  a 
share  in  another  mauza  for  plaintiff's  costs 
and  damages.  A  decree  was  passed  in  the 
suit  in  accordance  with  the  terms  of  the 
compromise,  with  tho  reservation  that  exe- 
cution would  bo  obtainable  only  about  tho 
terms  in  respect  of  tho  property  claimed 
therein  by  virtue  of  that  decree.  Subse- 
quently, the  plaintiff  basing  lier  right  both 
upon  her  title  and  upon  tho  compromise, 
brought  a  suit  to  recover  her  share  in  the 
inaiiz<b  referred  to  in  the  compromise.  The 
defendant  objected  that  the  suit  dil  not 
lie. 

Held,  that  the  plaintiff  had  a  right  of 
suit  on  tho  contract  expressed  in  the  com- 
promise independent  of  any  right  expressly 
reserved.  That  neither  section  43  nor  sec- 
tion 375  of-  the  Civil  Procedure  Code  affect- 
ed the  plaintiff's  ri^-ht  of  suit.  2  W.  N. 
Cal,   663    referred  to/' F MIS k'^]>nv.    NARA- 

INL  2  A.  L- J,  680=A.  W-N-,  1905  P- 
128 

1901.  0  IT  R.  2,  second  schrdHU—43,  525 
Applied  ton  under  section  525 — Subsequent  suit 
for  poss'^ssion  of  propcty  covered  by  award 
not   barred. 

Held,  that  .section  43  of  tho  Civil  Proce- 
duro  Code  does  not  bar  a  suit  for  possession 
of  property  allowjd  by  an  award  to  the 
plaintiff,  by  reason  of  the  fact  that  the 
plaintiff  had  omitted  to  sue  for  its  prossession 
in  an  application  filed  by  him  previously 
under  section  525  of  tho  Civil  Proccduro 
Code.  SULTAN  SINGH  v.  NIDHAN  SINGH 
65    p.  R-  1302-107    P    L-  R.    1902 

1903-  0.  IL  R.  2,s.lJ—s.  43S13.--Will 
— Probate— Revocation — Suit — Res  judicata — 
Causes  of  action,  joinder  of  Probate  by  consent. 
A  applied  for  grant  of  probate  of  a  V/ill, 
X  entered  a  caveat  on  behalf  of  D,  an  infant. 
X  subsequently  withdrew  the  opposition, 
and  by  consent,  probate  was  granted  to 
A,  B  attained  mojirity,  and  alleging  that 
tho  estate  was  beiug  mal-administeued,  ap- 
plied that  the  probate  might  either  be  re- 
voked or  jointly  granted  to  her.  The  ap- 
plication was  refused.  B  then  applied  for 
revocation   oi   tho     probate    on    the     ground 
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that  the  Will  was  a  forgery  and  that  pro- 
bate had  boon  obtained  by  fraud  without 
any   evidence. 

Held,  that  assuming  that  Section  13  of 
the  Civil  Procedure  Code  was  applicable, 
tho  second  application  for  revocation  was 
not  barred  by  constructive  rcs-judicata,  in- 
asmuch as,  it  was  not  obligatory  upon  D 
to  take  the  ground  now  urged,  in  her  pro- 
V  ous   application. 

Qufjere — Whether  an  application  for  re- 
vocation of  probate  is  a  suit?  KHIRODA- 
MOYI  BVRMANf  v.  BAG>.LA  SUNDARI 
BARMANI.     4  C-    L.   J.    492- 

1903-  O.  IL  U.  2,  Second  Schedule— S.  43, 
S.  525,  Arbitrator  s  Award— First  suit  for  spe- 
cific performance  of  contract  of  sale— Subsequent 
suit  for  possession  not  barred— Specific  Relief 
Act,  S.  4i—(lS  B.  537  folio ioed,  22  M.  24  Dis- 
sented from)  Sheo  Din  v.  GodJu  4  N.  L.  R. 
14.  See  Specific  Relief  Act  S.  42  Col.  442. 
193-1-  O.  IL  R.  2,  O.  VLIL  R.  6—S.  43, 
111— Splitting  of  claim-Set-off  —'Suit,' —' Plain- 
tiff'— Set-off,  omission  to  claim  portion,  effect 
of—  Subsequent  suit  for  such  portion,  barr- 
ed. 

When  under  section  111  Civil  Proccdura 
Code,  the  defenusnt  claims  to  set. off  an 
ascertained  sum  of  money  against  the  plain- 
tiff's demand,  ha  is  bound  to  include  ia 
his  cross-claim,  the  entire  amount  duo  to 
him  in  respect  of  the  same  cause  of  action, 
and  is  not  entitled  to  split  it  up  and 
claim  a  set-off  as  to  a  portion  thereof  and 
then  sue  in  respect  of  tho  balance.  Such 
a  suit  would  bo  barred  under  tbe  provisions 
of  s.  43  of  the  Civil  Procedure  Code. 

The  terms 'suit'  and 'plaintiff' in  sectioQ 
43  Civil  Procedure  Code,  include  a  claim 
for  set-off  and  a  defendant  claiming  the 
simo,  respectively.  N\WBUT  PATTAHl  v. 
MAHESH  NARAYUN  LAL,  32  C-'  Qb^- 


1905     O.  II  R.  2-S.  43— See  S.    11—26  M. 


10  0.  C.  lio,  11  O.  C.  69,  16  M.  L.  J.  43,  9 
B.  L  LI.  65,  21  B.  5i7  P.  L.  R.  26  of  1901 
P  113  of  1000,  53  P.  W  R.  1903,  8  0.  C.  65, 
U.  B.  R.  1901  P.  Ill  No.  470  to  479  supra, 

1908  O.ILR.2-S.43C  0.  R1—4L.B. 
R.  lc^3  No.    1770    25  M.    736    No.  1772  supra. 

1907  0.  II  R.  2  S.  43 -See  0.  II  R  L  U. 
B.  R.  1907  P.  7  Nk  1845,  U.  B.  R.  1904  P.  1 
No.  1846,  3  L.  B.  R.  1905  P.  56  No  1848,  27 
B.  379  No.  1849  supra. 

1903  0.  II.  R.  3—S.  4 J— Joinder  of  causes 
of  action — Suit  for  enhancement  and  arrears 
of  rent — Burden  of  p)Oof — Raiyat  at  fixed 
rate — 

Causes  of  action  for  enchancement  and 
recovery  of  arrears  of  rent  are  separata 
and  distinct,  but  thej'  may  be  combined 
in  a  single  suit  under  s.  45  of  the  Civil 
Procedure  Code. 

In  a  suit  for  enchancement  of  rent  tho 
onus  of   proving     that     tho    dcfoadants    are 
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raiyats  holdin<?  ah  fixed  rato  lies  on  tliom. 
GQDAU  TIOWAHY  7;.  HIUJ  NANDAN  Pl'^ll- 
SHAD,  5  W-  N-,  C-,  880 

1909     O.  II  R.  3—S.  43— Nn  misjoinder  of 
parties  and  causes  of  action — Mortgage — Sui/. 

Thore  of  plaintiff's  mortgagos  wore 
binding  on  dofondanfcs  1  to  10,  niombors  of 
a  joint  Hindu  family.  Tho  4fch  mortgage 
was  of  the  sharo  of  2nd  defendant  alone 
in  some  of  the  items  covered  by  tho  other 
mortgages,  and  was  binding  on  him  and 
Lis  son  tho  9th  defendant.  Tho  11th  a^d 
12th  defendants  in  tho  suit  were  subsequent 
and  prior  mortgagees  of  certain  items. 

Held,  that  the  suit  was  not  bad  for 
multifariousness.  PAllTHASARATHY  v. 
THANDAVARAYA     VJ  M-  L.  J-  515- 

1910.  O.  II.  R.  c^— S.  45— No  Mnltifa- 
rioHsness—Suit  for  possession  under  one  title 
Defendants  'professing  to  hold  under  various 
titles. 

The  plaintiffs  as  heirs  of  their  father 
sued  different  alienees  from  their  father,  for 
possession. 

Held,  that  the  fact  that  the  defendants 
set  up  different  titles  to  the  various  por- 
tions held  by  them  would  not  make  the 
suit  bad  for  multifariousness.  The  plain- 
tiffs had  one  cause  of  action,  namely,  the 
right  on  the  death  of  their  father  to  reco- 
ver their  shares  of  his  property.  16  A.  879 
dist.  24  C.  831,  29  G.  871,  11  A,  33  and  24 
358  referred  to.  PARBATI  KUNVVAR  v. 
MAHMUD    FATIMA,     A-  W-  N-  1907  P-  36 

=4  A.  L.J.  121  =  29  A.  267- 

1911.  0.  II.  R.  3 — S.  45— 'Joinder  of  causes 
of  action — Suit- Agricultural  holding — Fishery 
— Bengal  Tenancy  Act  (VIII of  1885),  Section 
193 — Civil  Court. 

A  su-it  for  a  consolidated  amount,  in- 
cluding both  the  rent  of  an  agricultural 
holding  and  the  amount  contracted  to  be 
paid  to  the  defendants  on  account  of  a 
fishery,  which  they  claimed  as  a  right  ap- 
purtenant to  the  holding,  is,  by  virtue  of 
section  45  of  the  Civil  Procedure  Code, 
maintainable. 

A  suit  for  the  rent  of  a  fishery  is  enter- 
tainable  in  ordinary  Civil  Courts,  which 
have  jurisdiction  in  rent  suits.  SHIB  PRO- 
BAD  CHAUDHURI  V.  VAKAI  PALI.  83 
C  601. 

1912.  0.  11.  R.  5— S.  45~Applicability  of, 
to  rent  suits — Landlord  and  Tenant — Mis- 
joinder of  causes  of  action. 

Section  45  of  the  Civil  Procedure  Code 
does  not   apply    to  suits   for   rent. 

The  Agra  Tenancy  Act  contemplates 
separate  suits  for  arrears  of  rent  in  respect 
of  separate  holdings  and  section  45  of  the 
Civil  Procedure  Code  does  not  apply  to  such 
suits.     JAGANNATH   PRASAD    v.    TORE  — 

8  A.  L.  J.,  610  =  W.  N.  A-,  1906  P.  253- 
29  A.  18- 

1913.  0.  IL  R.  3—S.  45  and  28— Joinder 
of  parties — Separation  of  reliefs— Declaratory 
suit — Suit  by  secured  creditor  vf  partnership 
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—  Right  of  plaintiff  to  seek  adjudication  of 
claim  of   others. 

In  this  Hui^.,  tho  plaintiff,  as  a  jnntand 
secured  creditor  of  a  partnership  business 
sought  to  establish  his  priority  of  recourse 
against  the  partnership  assets  of  his  debtors 
over  the  separate  creditors  of  individual 
partners.  He  also  claimed  the  samo  rights 
for  defendants  8-12,  and  14-18,  as  the  other 
joint   and  secured  creditors. 

Held  that  the  suit,  in  so  far  as  it  sought 
an  adjudication  of  the  rights  of  the  defend- 
ants as  between  themselves  and  in  particu- 
lar in  so  far  as  it  sought  to  affirm  tho 
right  of  tho  defendants  8-12,  and  I4-I8,  to 
priority  of  payment  over  the  separate  cre- 
ditors, were  not  maintainable.  A  plaintiff 
can  ordinarily  sue  to  establish  his  owa 
rights  only  and  has  no  right  to  obtain  au 
adjudication  as  to  the  claims  of  any  defen- 
dants except  when  in  order  to  give  tho 
plaintiff  the  appropriate  relief  to  which  ho 
is  entitled,  it  is  necessary  to  declare  the 
rights  of  the  defendants.  Whore  maintain- 
able and  unmaintainable  portions  of  a  claim 
can  be  separated  they  ought  to  be  severed 
and  the  suit  should  not  be  dismissed  — • 
WOOPENDRA  NARAIN  SEN  v.  AGH01E 
NATH     CHATTERJEE.     9   C-  W-  N-,  498. 

1914.  0.  IL  R.  3,  O.  L  R.  3-A5,  24— Par- 
ties. Non-joinder  of — Causes  of  action.  Mis- 
joinder of — Separate  leases  of  shares  entered 
rent  due  to  one — Landlord  and  Tenant — • 
Rights  of  putnidars  inter  se  — Intermediate 
tenure — Res  judicata — Competent  Court. 

Certain  lands  belonged  jointly  to  two 
estates,  No.  5582  of  the  Paridpore  Collecto- 
rate  and  No.  194  of  the  Dacca  Collectorate. 
The  estates  were  formerly  owned  by  R.  and 
H.;  each  of  them  granted  a  putni  under 
each  estate  to  the  fir'rt  and  second  defen- 
dants; the  putni  did  not  comprise  ail  the 
joint  lands,  but  only  certain  spbcifiod  lands. 
Each  owner  was  entitled  to  a  quarter  of 
the  entire  putni  rental  in  respect  of  each 
BE-tate,  for  there  was  no  division  of  the 
lands  and  eacb  estate  consisted  of  an  un- 
divided half  share  of  all  the  lands  and 
half  the  total  rental  of  all  the  lands  was 
due  to  each  of  the  estates.  jR.  died  and 
was  succeeded  by  K.  who  gave  the  plain- 
tiff a  putni  of  the  whole  of  his  half  sharo 
in  estate  No.  5582  and  the  plaintiff  subse- 
quently bought  the  other  half  share  in  the 
estate,  i.e.,  the  H's.  shares.  The  estate  No. 
194  came  to  be  owned  in  equal  shares  by 
the  zamindars  and  by  two  persons  I.  and 
P. 

The  plaintiff  instituted  the  present  suit 
in  the  Court  of  the  Subordinate  Judge 
against  the  defendants  1  and  2  to  recover 
arrears  of  rent,  half  due  to  him  as  pro- 
prietor and  half  as  putnidar  in  respect  of 
estate  No,  5582.  I.  and  P.  were  not  made 
parties  to  the  suit.  The  zamindars  were 
joint  as  pro-forma  defendants.  On  their 
own  application  they  were  made  co-plain- 
tiffs.   They   claimed  their  share   of   the  ren- 
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tal  payable  by  tho  defendants  1  and  2.  The 
suit  LliLis  coniprisod  all  tho  rental  duo  by 
the  defendants  in  estate  No.  6582  and  half 
the  rental  due  by  them  in  estate  No.  194. 
In  a  previous  suit  filed  by  tho  plaintiff  in 
tho  Court  of  the  Muusifi  against  tVio  de- 
fendants it  was  held  that  the  plaintiff  as 
puhiidar  liad  no  right  of  suit  against  a  fel- 
low yiitnidar. 

The  following  questions  arose  in  the 
case — (1)  whether  tho  suit  was  bad  for  non- 
joinder of  parties,  and  misjoinder  of  cau- 
ses of  action,  (2)  whether  it  was  barred  as 
res-judicata  and  (8)  whether  the  plaintif! 
as  piUnidar  could  demand  rent  from  the 
defendants    who    where  ijutyiidars   also. 

Held  (1)  that  I.  and  P.  were  not  ne- 
cessary parties,  for  they  collected  their 
rents  separately  from  the  defendants  and 
it  is  not  necessary  for  the  owners  of  two 
different  estates  to  sue  for  their  rents  joint- 
ly;  the  suit  was  therefore  not  bad  for  non- 
joinder   of   parties. 

(2)  That  as  the  plaintiff  was  entitled 
to  collect  the  entire  rent  due  from  the  de- 
fendants in  one  estate  he  was  not  bound 
to  bring  separate  suits  for  rent  due  on  two 
separate   leases. 

(3)  That  the  suit  was  not  barred  by  res- 
judicata,  for  the  Munsif!  was  not  compe- 
tent   to    try    the    present  suit. 

(4)  That  the  plaintiff  as  putnidar  could 
demand  rent  from  the  defendants,,  for  though 
their  previously  acquired  rights  as  putnt- 
dars  were  not  affected  by  the  grant  of  the 
jputni  lease  to  the  plaintiff,  yet  the  zamin- 
dar  had  the  power  to  grant  away  a  portion 
of  his  rcmuning  rights  and  to  create  a 
tenure  intermediate  between  himself  and 
the  defendants  by  granting  the  'putni  lease 
to  the  plaintiff.  Where  entire  rent  is  due 
to  one,  he  can  bring  one  suit  for  the 
whole  rent,  though  in  respect  of  two  dif- 
ferent leases  the  shares  covered  by  the 
leases  being  undivided  and  the  leases  them- 
selves alike.  RAJ  KUWAR  MOZUMDAR 
V.  PROBAli  CHANDRA  SANGULI.  9  C- 
W-  N.  656. 

1915.  O.  IL  B.  3,  4,  5—S.  45,  44— Cau- 
ses of  action.  Misjoinder  oj — Interlocutory  or- 
der— Injunction — Receiver. 

"Causes  of  action"  means  causes  of 
action  which  are  distinct  upon  the  face 
of  tho  facts  as  stated  in  the  plaint  itself 
or  as  proved  at  the  bearing.  If  upon  the 
f.icLs  stated  in  the  plaint  tho  causes  of  ac- 
tion stilted  therein  cannot  be  ioined  toge- 
ther, then  there  would  be  misjoinder.  They 
Would  not  constitute  different  causes  of 
action  simply  because  tbey  would  bo  such 
according  to  the  facts  alleged  by  the  defen- 
dant and  not  according  to  the  facts  alleged 
in    the    plaint. 

It  is  the  practice  on  the  Original  Side  of 
the  Bombay  High  Court,  on  an  interlocutory 
motion  to  require  before  any  order  for  in- 
iuuction  or  receiver  is  made  that  the  plaintiff 
make  a  sufficient  affirmative  case,  a  strong 
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prima  facie  case,  to  ahow  that  be  is  entitled 
to  the  relief  which  be  seeks.  SHANKEU 
ANANDRAO  WAGII  v.  SADASHIV  SHAN- 
KER  WAGH.     7  B.  L-  R-  925. 

1916  0.  IL  R.  3—S.  45  and  31-Misjoinder 
of  causes  of  action. 

Certain  Jats  sued  for  a  declaration  that 
the  land  in  suit  wai  their  property,,' alleg- 
ing that  at  settlement  the  defendants  had 
Ixien  wrongly  en^.ered  as  proprietors.  During 
the  pendency  of  the  suit  certain  butchers 
stating  themselves  to  bo  proprietors  of  a 
part  of  tho  land  in  suit  applied  to  bo  made  co- 
plaintiffs.  A  joint  application  to  the  same 
effect  was  subsequently  made  by  the  original 
plaintiffs  and  the  butchers,  in  which  it  was 
stated  that  they  owned  specified  portions  of 
the  land.  Objection  was  taken  by  the  defend- 
ants on  the  ground  of  misjoinder  but  over- 
ruled, and  the  suit  was  eventually  decreed. 
On  appeal  the  Divisional  Judge  dismissed 
the  suit  as  bad  for  misjoinder  of  parties 
and  causes  of  action. 

Heldy  that  the  order  of  dismissal  was 
wrong,  as  the  rights  of  Jats  and  butchers 
were  not  antagonistic,  their  causes  of  action 
were  not  distinct  within  the  meaning  of 
section  31  of  the  Civil  Procedure  Code,  and 
no  inconvenionce  was  caused  to  defendants 
by  their  joinder,  nor  prtiudice  to  their 
defence.     ALLAH  BAKSH  v.  SADIQ  ALI,  87 

p.  L.  R.,  1903-38  p.  R  1903. 

1920  O.  IL  R.  3—S.  45— One  cause  of  ac- 
tion— Joinder  of  plaintiffs — 

A  and  B,  the  sons  of  the  original  mort- 
gagor C  and  one  D  who  had  purchased  tho 
equity  of  redemption  of  a  part  of  the  mort- 
gaged property  brought  a  suit  together  for 
tho  redemption  of  the  property.  They  also 
alleged  that  the  mortgagees  had  wrongfully 
taken  possession  of  the  property  in  dispute 
in  excess  of  what  was  mortgaged. 

Held,  that  the  suit  was  rightly  framed 
inasmuch  as  there  was  one  interest  be- 
tween all  the  plaintiffs  and  only  one  cause 
of  action. 

Held,  also,  that  an  order  rejecting  a 
plaint  on  the  ground  of  misjoinder  of  par- 
ties or  causes  of  action  is  open  to  revision 
either  under  cl.  (a)  or  (b)  of  section  70  Pun- 
jab Courts  Act  XVIII  of  1884.  NIHAL 
SINGH   V.  CHUGATTA  SINGH,  9  p.  W-  R. 

1908 

1921-  ^-  ^^  ^-  ^— -S.  45— Jurisdiction  of 
Civil  Court— Partition — Plaintiff  directed  in 
partition  proceedings  in  Revenue  Court  to  have 
his  title  established  in  Civil  Court — Piea  that 
suit  was  not  viainiainaUe  doing  to  plaintiff 
having  other  joint  lands. 

In  partition  proceedings  started  by  the 
plaintiff  in  the  Revenue  Court  of  the  Feroze- 
pur  District  he  was  directed  to  have  his  title 
to  partition  established  by  Civil  Court  and 
a  suit  was  filed  by  him.  The  defendant 
ple-'.ded  tliat  as  the  parties  had  joint  lands 
in  the  Lalioro  District  also  the  suit  was  not 
maintainable. 

Held^  that  the  plea  had  no  force.    SURA 
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SINGTT    V.    SANT    SINGH.     122    P-  L.  R-, 
190G-43P  11,1903. 

1922-  (>■  II  a  ^,  ^s  '5  -S.  io,  4i— Parties— 
Suit  on  viortijagQ  bond — Person  olalming  under 
pciraviouut  till':. — Misjoinder  of  parties — Appel- 
late Court — OtJicr  errors  ((feeling  merits  of  suit 
—33  C.  125— See  T.  P.  Act  IV 'of  1S83,  S.  85, 
col.  ()5(). 

1923-  0.  II B.  3,  4,  5— S.  '/-•;,  4i~Misjoinder 
of  causes  of  action — Suit  for  declaration  of 
title  and  for  cancellation  of  document. 

Tho  plaintiff  sued  to  have  his  titlo  de- 
clared, in  rcspoct  oi  different  items  of  pro- 
perty and  for  a  further  doolaration  that  two 
sale-deeds  executed  by  tho  first  defendant 
in  favour  of  defendants  Nos.  2  and  3  in  re- 
spect of  different  portions  of  tho  said  pro- 
perty wore  void  as  against  tho  plaintiff. 

Held,  that  the  suit  was  not  bad  for  mis- 
joinder of  causes  of  action. — 5  Mad.,  IGl  ; 
n  AIL,  274,  25  All,  220  referred  fo.  NISVU 
HUSAIN  V.  NISAU  ALL  3  A-  L- J.  123- 
W.  N.,  A-.  19D3,  p.  54. 

1924  O,  11  R.  3S.  45— See  s.  99-2  A.  L. 
J.  91,  No.  1233,  2  G.  L.  J.  602,  No.  1215 
supra. 

1925.  O.  II  P..  3S.  45— a  0.  C.  65— See 
s,  11,  No.  478  supra. 

1926.  O.  IIP.  ^-S.  45— See  0.  I  R.  1—26 
B.  577,  No.  1745,  1  A.  L.  J.  ISS,  No.  1755 
sujira. 

1927  O.  II.  R.  3—S.  45 -See  O.  I.  R.  3—4 
L.  R  B.  163  No.  1770,  6  G.  W.  N.  585  No.  1771, 
29  G.  257,  No.  1773,  18  M.  L.  J.  85,  No.  1774.  1 
P.  R.  1905,  No.  1775,  3  L.  B.  R.  1906,  P.  191, 
No.  1776,.  supra. 

1928-  O.  11.  R.  3—S.  45—9  0.  G.  326— See 
O.  II.  R.  2,  No.  1895  supra. 

1929.  O.  ILR.4,  5— S.  44— Suit  for  dec- 
laration of  title  to  teviple  and  for  damajes— 
Misjoinder. 

The  plaintiffs  sued  as  representing  ths 
people  of  five  villages  for  a  declaration  es- 
tablishing their  right  to  the  plaint  temple 
with  a  personal  claim  of  the  i>lain tiffs  them- 
selves for  darangos  on  account  of  obstruction, 
slander  and  injary  by  the  the  dofcadants  to 
property  on  a  particular  occasion. 

Held,  that  it  was  a  suit  to  obtain  a  dec- 
laration of  title  to  immoveable  property  and 
to  recover  damages,  and  as  such  bad  under 
S.  44,  C.  P.  0.  A  claim  for  damages  cannot 
be  combined  with  a  suit  for  recovery  of  im- 
moveable property  or  for  obtaining  a  decla- 
ration of  title  thereto  without  the  leave  of 
the  Court,  although  the  cause  of  action  be 
the  same.  KATHAN  v.  SADAYAN.  17  M- 
Ii.  J.  135- 

1930-  O.  11.  R.  4,  5,—S.  44— Misjoinder  of 
causes  of  action — Suit  by  widow  for  a  aliare 
of  husband.,'^s  ivimoveahhs  and  vioveables — Hin- 
du Law — Mi  takshara— Pa /'ri/i'o/i — Evidence  — 
Mother.     Share  of — Limitation. 

The  plaintiff,  widow  of  one  Balmokand 
Thakoor,  sued  her  husband's  three  brothers 
and  their  mother,  to  determine  her  rights 
under  a  partition  of  the  family  property 
which  she  alleged  had  taken  place  in  her 
husband's  lifetime.    It   was  pleaded   for  the 
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defendants  (1)  that  no  partition  had  takon 
pin 03  and  tho  plaintilf  was  not  ontitlecl  to 
any  property.  {'I)  that  if  partition  bo  hold 
proved  it  was  invalid  on  account  of  the 
omission  to  reserve  a  share  for  tho  mother, 
{:-5)  that  tiio  suit  was  bad  inasmuch  as  it 
sought  to  recover  both  immovable  and  mov- 
able property  in  contravention  of  the  rulo 
contained  in  section  44  A  of  tlio  Civil  Pro- 
cedure Code  and  (4)  that  tho  claim  as  to 
movable  property  was  barred  by  limitation. 

Ilrld,  (I)  that  the  alleged  partition  was 
proved  and  the  plaintiff  was  entitled  to  suc- 
ceed to  the  share  of  her  husband  in  the 
family  property  as  it  existed  at  the  lime  of 
his  death  or  was  subsequently  increased  by 
employment  of  the  f;imily  funds. 

(2)  That  tlie  mother  was  not  bound  by 
the  partition  for  it  was  not  shown  that  she 
had  ever  assented  to  it. 

(3)  That  the  frame  of  the  suit  claiming 
both  movable  and  immovable  property  was 
not  irregular  for  the  cause  of  action  was  the 
same  in  respect  of  both,  vi^.,  the  refusal  of 
the  three  brothers  to  recognize  the  right  of 
the  plaintiff  to  succeed  to  her  deceased  hus- 
band's share  in  tho   family  property  and 

(4)  That  it  followed  that  the  claim  as 
regards  the  movable  property  was  not  barred 
by  limitation.  A  declaration  was  granted 
that  the  mother  was  entitled  to  one  fifth 
share  of  the  family  property  and  the  share 
should  be  allowed  to  her  in  the  present  suit. 

According  lo  the  Hindu  law  of  the 
MitaksJiara  school  in  force  in  Bengal,  th«i 
mother  thougli  not  entitled  to  require  a 
partition  so  long  as  her  sons  remain  united 
is  entitled  if  a  partition  takes  place  betweea 
her  sons,  to  receive  the  share  of  a  son  ia 
property  which  is  ancestral  or  is  acquired 
by  the  emplovnient  of  ancestral  wealth.  She 
may  acquiesce  in'  the  division  of  the  pro- 
perty between  h^r  sons  without  claiming 
any   share  for  herself. 

Cesser  of  commensality  is  an  element 
which  may  pioperly  be  considered  in  deier- 
mining  the  question  whether  there  has  been 
a  partition  of  joint  family  property  but  it 
is  not  conclusive.  It  is  necessary  to  consider 
in  each  case  v/hether  the  evidence  supports 
or  negatives  the  theory  that  the  cesser  in  the 
particular  case  was  adopted  with  a  view  to 
partition  in  the  legal  sense  of  the  word. 
14  M.  I.  A.,  412  followed.  (CHOWDHRY) 
GANESH  DUTT  THAKOOR  v.  (MUSSAM- 
MAT)  JEWACH  THAKOORAIN.  6  B-  L.  R. 
1  =  14  M-  L  J.  8  =  8  W.  N-  C  148  =  31 1.  A- 
10  =  31  0  262,  (P  C) 

(See  to  the  same  effect  that  an  heir  must 
claim  vv  veuble-&  and  immoveables  in  one  suit 
58  P.  W.  R.  1908). 

1931.  0.  II  R.  4,  5—S.  44— Suit  based  on 
severed  mortgages  hypothecatlnc}  differeiit  pro- 
perties. 

When  the  plaintiff  sought  to  realize  by 
one  suit  the  amount  of  two  mortgages  of 
separate  properties  held  by  him  by  theiif 
foreclosure  or  sale.. 
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Held,  that  section  44  of  tho  Civil  Proco- 
duro  Code  did  not  stand  in  tho  way  of  tho 
plaint; n.  5  Mad.  IGi,  17  AIL,  274  followed. 
RAGHBUR  DAYATj  v.  JWALA  SINGH. 
A  W.  N.  1903,  P  19-25  A  229- 

1981-  ^-  I^  i^-  ^'.  <J—S.  -IJ-— Causes  of  action 
not  thc^  same— '^7  M.  102— See  S.  ii,  No.  456 
sti2')ra. 

1932-  O.  II  B.  4,  5— S.  44— Suit  for  ad- 
ministration accounts  and  cancellation  of  cer- 
tain leases — HigJi  Court — Original  jurisdic- 
tion— Fraud — Moffussil  Court — Letters  Patent, 
1865,  cl.  12 — Civil  I'rocedure  Code  (Act  XIV 
of  1882),  ss  11,  17. 

Tlie  High  Court  has  original  jurisdiction 
under  cl.  12  of  the  Letters  Patent  and  sections 
11  and  17  of  the  Civil  Procedure  Code  to 
entertain  a  suit  to  set  aside  a  decree  of  a 
mofussil  Court  on  tho  ground  of  fraud. 
Bajib  Panda  v.  Lalchan  SdndJi  Maliapalra, 
(I.  L.  R.,  27  Cal.,  11,  IG) ;  Prasanna  Mayi  Dasi 
V.  Kadarnbini  Dasi,  (3  B.  L.  R,  O.  C.  85)  re- 
ferred to.  A  suit  by  a  beneficiary  under  a 
will  against  the  executors  for  administration 
of  the  estate,  for  accounts,  for  setting  aside 
certain  leases  given  by  tlie  executors  to  them- 
selves is  not  a  suit  for  land  but  in  fact  one 
to  follow  trust  property  and  falls  under 
S.  10,  Limitation  Act  (5  C.  914  followed,  8 
C  76G  disting  )  and  is  not  bad  for  misjoinder. 
NISTARINI  DASEIO  v.  NUNDO  LAL  BOSB. 

7C- WN.  353  =  30  C  369. 

1933-  0.  II  B.  4,  5—S.  44  {a)'-No  mis- 
joinder—Partition — Plaintiff  claiming  a  share 
as  a  viember  of  joint  familij  and  another  share 
as  heir  of  another  member. 

Where  the  plaintiff  in  a  partition  suit 
claimed  a  share  for  himself  and  another 
share  as  heir  of  a.  deceased  co-pavcener. 

Held,  that  there  was  no  misjoinder  of 
causes  of  action.  SimiOHAN  THAlvUR  v. 
MACGREGOR.     28  C-  735- 

1934-  O.  II  a.  4,  5-S.  4i^— Mutwali, 
whether  infant  can  be  a)>poin.ted — iVaiver — 
Civil  Prorcdure  Code  [XIV  of  1882),  S.  44  (a) 
leave  under. 

A  person  who  is  be'ow  the  age  of  puberty 
cannot  be  appointed  mutwali.  The  power 
of  such  appointment  is  in  the  nature  of  a 
trust,     [i*J  C.  20:;  (2j;j;  followed]. 

If  a  purchaser  suing  for  a  declaratory 
decree  where  a  tct/A/ is  set  up  by  the  defen- 
dant who  claims  tlio  land  as  the  viidwali 
but  fails  to  establish  his  title,  lias  made  out 
B.  i)rimn  facie  tillf:,  !;o  is  ei.  ti'.l'jd  Lo  a  decb^vii- 
tion  of  his  title  and  an  injunction,  (-20  C  S3i 
followed). 

Secti(;n  44  [a)  of  tho  Code  of  Civil  Pro- 
cedure substantially  follows  (O.  XVIII,  r.  2) 
of  the  Supreme  Court  in  England  and  was 
intended  tor  the  prot 'otion  of  the  defend- 
ant. The  defendant  may  by  his  conduct 
waive  .the  berefit  of  tiiat  rule.  (23  T.  L.  R. 
670  (C.  A.)  followid).  SATISH  CHANDRA 
MULLICK  V.  AbHRUI'^ECDlN  AHMAD— 
8  C  L.  J.  19(3. 

1935.  U.  IJ.n.4,5—S.  44  (b)  Executors, 
admouinLraLur^    and    Jicira  as    tiuch — Lcyatees 
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and   next-of-kin.     Points  of  difference  between 
— Miyoinder  of  causes  of  action. 

Tlioso  to  whom  rule  {b)  of  section  44  of 
tho  Civil  Procedure  Cudo  relates  have  the 
coininoa  characteristic  that  they  owe  their 
logil  condition  to  tho  death  of  another. 
But  there  are  others  of  whom  this  can  ha 
predicated,  as  for  instance,  legatees  or  next- 
of-kin,  and  yet  thay  are  not  named  in 
rule  (b).  But  the  common  characteristic  of 
executors,  administrators  and  heirs  which  ig 
not  shared  by  legatees  and  next-of-kin  is  that 
tho  former  not  only  acquire  title  from  the 
deceased  but  they  may  represent  him.  In 
tliis  is  to  bo  found  the  clue  to  the  meaning 
of   the  rule. 

Thus,  a  claim  may  be  mide  by  or  gainst 
tho  heir  of  a  deceased  Hindi  as  his  repre- 
sentative, and  again  the"  same  person  may 
claim  for  his  own  bonolit  and  in  his  own 
personal  right  property  of  which  the  bencii- 
cial  ownership  has  devolved  on  him  by  in- 
heritance from,  that  is  to  say  as  heir  to, 
this  deceased  Hindu.  His  legal  capacity  in 
the  two  cases  is  absolutely  distinct,  and  it 
is  cnly  in  reference  to  his  rtpresentative 
capacity  that  it  can  be  said  a  claim  has 
been  made  by  or  against  an  heir  as  such. 
6  Bom.,  390  disa.]) proved.  HAFIZABOO  v. 
MAHOMED  CASAM    MOORAD.     8  B-  L-    R. 

734-31  B  105 

1933  O.  n.  R.  4,  5,  O.  VL  R.  17  cf.  O.  VII. 
R.  2  S.  44,  53  [b) — Mi.yoinder  of  causes  of  ac- 
tion—  Suit,  di'imiss'.d — Second  appeal — Practice, 
Where  misjoinder  of  cau.ses  of  action  ia 
not  pleaded  at  or  before  the  settlement  of 
issues  in  the  Court  of  first  instance,  under  S. 
53  (b)  (Hi.)  of  the  Civil  Procedure  Code,  it  is 
not  permissible  to  dismiss  tiro  suit  on  that 
ground  in  second    appeU.     SANNA    v.    GAN- 

APA.    5  B.  L-  R.  185. 

1937  O.    II   R.    4,  5S.  44. 

On  the  death  of  a  Mahant  of  a  religious 
institution  the  plaintiil  was  appointed  his 
successor  by  a  competent  commuaity.  He 
sued  for  possession  of  immove.ible  property 
of  the  institution  and  sought  to  set  aside  a 
mortgage  executed  by  his  predecessor.  He 
alleged  t.hat  defendants  (1)  and  (2)  had  wrong- 
fully taken  possession  of  the  property  and 
had  realize  1  a  sum  of  money  by  letting  tho 
property  to  some  of  the  other  defendants  and 
claimed  to    recover  the  amount. 

Held,  that  the  plaintiffs  claim  was  not 
bad  for  mi:j)inder  of  causes  of  action  for  tho 
relief  sougut  was  for  possession  cf  property 
and  the  mesne  profits  realized.  BASHE- 
SH    R    L\L  y.  BHAl  NATHA  SINGH.     102 

p.  L.  R  1908  =  85  p.  W  R- 1908-30  P.  H. 

1908. 

1938  O.  II  R.  4,  5—S.  44—5  P.  VV.  R  1908 
—See  S.  11  No.  477  supra. 

1939  0,  IL  R.    4,    5—S.    44—3    L.   B.  B, 
1905  P.  56— See  0.  IL  B.  1  No.  1848  supra. 

1939  (a.)  0.  IL  R.   *,  5—S.  44— See    0.  II 
R.  2—2i  A.    553    No.    1892,  9.   O.  C.  322  No, 
1H93,  28  P.    L.  R.  1907  No.  1894  supra. 
\     1840  0.  U,  B.  4,  6-3.  44,-3€e  0.  R,   5,  ? 
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B.  L.  n.  925  No.  1915,  33  C.  425  No.  1922,  A. 
W.  N.  1906  P.  5i  No.   1923  supra. 

1941  O.  II.  n.  6,  7—S.  4C>—See  S.  99-27 
M.  tiO  No.  1211,  2  G.  L.  J.  602  No.  1215 
supra. 

1942  0.  III.  R.  1,  4,  5—S.  36,  39,  40 
Itefuaal  by  pleader  to  accept  notice  of  date  of 
hearing  of  case — Appeal,  di\)u,lssed  in  default 
—  Withdraiual  of  advocate  f  roni  case — 

An  appeal  was  preseuted  by  a  Vakil  of 
the  Court  who  signed  the  grounds  of  appeal 
and  filed  his  vakalatnania  along  with  it. 
The  appeal  was  sot  down  for  hearing  for 
a  certain  date  of  which  notice  was  sent  to 
the  pleader  who  accepted  it.  The  appeal 
could  not  be  taken  up  on  that  date,  as 
another  date  was  fixed,  and  notice  was 
again  issued  to  the  appellant's  pleader  who 
refused  to  accept  it  and  wrote  on  the  no- 
notice:  "  Now  1  do  not  appear  in  the  case  " 
On  the  date  fixed  for  hearing,  the  appeal 
was  dismissed  in  default.  An  application 
for  its  re-admission  was  made  on  the  ground 
that  no  notice  of  the  date  fixed  on  was 
served  on  the  appellants. 

Held,  with  reference  to  the  definition  of 
the  word  '  pleader  '  and  sections  36,  39  and 
40,  0  P.  C,  that  service  on  a  duly  appointed 
pleader  is,  unless  the  Court  otherwise  directs, 
equivalent  to  service  on  his  client  and  that 
a  pleader  cannot  withdraw  merely  by  writ- 
ing on  a  notice  that  he  no  longer  appears  in 
the  case. 

Held,  also,  that  s.  40,  C.  P.  C,  applies 
both  to  advocates  and  pleaders,  and  that  a 
mere  refusal  to  accept  notice  oannot  ordi- 
narily be  treated  as  equivalent  to  notice 
to  the  Court  that  counsel  has  withdrawn 
from  an  apoeal  or  other  proceedings.  MU- 
SAMiMAT  lilLAS  KUAR  v.  SHEO  DAR- 
SHAN  SINGH.     7  0-  C-  303- 

1943-  0.  III.  R.  1,  0.  VI R.  14,  15  {1)~36, 
51 — Suit — Plaintiff — Signing  of  the  plaint — 
Code  of  Civil  Procedure,  sections  36  and  51 — 
••—Recognized  agent — Good  cause. 

In  every  suit,  the  plaintiff  must  himself 
sign  the  plaint  except  in  cases  covered  by 
the  proviso  to  section  51,  Code  of  Civil  Pro- 
cedure, section  36  noo  operating  to  enable 
a  recognized  agent  to  sign  it  in  all  cases. 
RAJA  GOKLL  DASS  v.  MULLU,  16  C-  P- 
L.  R  1903  P  103 

i9-i4.  O.  III.  R.  1—S.  36—9  O.  G.  65— See 
S   129,  130,  131  No.  1673  supra. 

1945-  O.  III.  R.  l—S.  36—24  A.  172— See 
S.  232  No.  1679  suj>ra. 

1945  a.  26  A.^19-See  0.  III.  R.  2  No.  1949 
infra. 

1946-  0.  IIP  R.  2—S.  a?  "  Resides"— Civil 
Rules   of  Practice  Madras— Ride  23. 

The  plaintiff  zamindar  of  Ettipuram  in 
the  Madras  Presidency  wer.t  to  Delhi  to  join 
the  Coronation  Durbar  and  appointed  a  per- 
son to  act  as  his  agent  to  institute  suits, 
&c.  The  agent  filed  a  suit  for  rent  on  behalf 
of  the  zamindar  but  omitted  lo  file  the  power 
of  attorney  authorizing  him  to  act  in  court. 
The  plaint  was  returned  to  be  filed  along  with 
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the  power  of  attorneys.  When  the  plaint  was 
r(;pi'esi!ntcd  with  the  power  of  attorney  the 
/omindiir  pla,inti(T  had  returned  from  Delhi, 
riie  IMunsilT  r(  j  !ctod  the  plaint  on  tlie  ground 
that  the  phiint  was  not  validly  presented 
as  it  could  not  be  said  that  the  plaintiff 
was  non-resident  within  the  meaning  of 
section    37    of    the    Civil    Procedure    Code. 

Held,  that  the  order  of  rcjiction  was 
wrong — 

The  word  "resides"  is  an  ambiguous 
and  elastic  expression  and  it  must  be  in- 
terpreted •  with  reference  to  the  object  and 
character  of  the  provision  of  law  ia 
which  it  occurs.  Having  regard  to  tho 
purpose  of  section  37  of  the  Civil  Proce- 
dure Code  a  liberal  construction  should  be 
put  upon  the  term  'non-resident'  in  the 
section.  The  petitioner's  absence  could  nob 
be  treated  as  so  short  and  temporary  as 
to  warrant  his  being  looked  upon  as  still 
resident  within  the  jurisdiction  of  the  Court 
in  regard  to  the  application  of  the  section. 

That  the  representation  of  the  plaint 
by  the  agent  after  the  return  of  the 
plaintiff  from  Delhi  was  not  open  to  ob- 
jection and  the  Vakil  appointed  by  the 
agent  was  competent  to  file  the  original 
plaint.  ZEMINDAR  OP  ETTIAPURAM  v. 
SUBBA    REDDY.     14   M-  i--   J.   223- 

1947  O.   IIP   R.   2—S.   37.    Power     of  at- 
torney— General   and  special  power  — 

A  plaint  was  presented  by  A  who  held 
a  power  of  attorney  from  the  plaintiff  B. 
The  power  in  question  is  stampad  with  a 
one-rupee  stamp,  and,  after  setting,  out 
that  the  principal  B  was  80  years  of  ago 
and  unable  to  come  to  Court,  it  appoints 
A,  the  b.rother-in-iaw  of  B,  to  speak  on 
her  behalf  and  to  conduct  the  case  as. 
her  representative  It  was  argued  that  the- 
power  was  not  a  general  power.  The  Lowcr^ 
Appellate  Court  reversed  the  decision  of 
the  Court  of  First  Instance  on  a  prelimi- 
nary point,  holding  that  the  plaint  waa 
not  presented  by  B,  or  by  her  duly  recog- 
nized agent  as  described  in  section  3i7  Ci- 
vil Procedure   Code. 

Held, — that  tho  power  is  suffiiciently 
general  in  its  terms  to  cover  the  require- 
ments of  section  37  Civil  Procedure  Code^ 
and  that  the  question  whether  the  power 
is  general  or  special  cannot  be  decided 
solely    by    the.   question    of    stamp    duty. 

iJ^eitZ,— further  that  the  plaint  having 
been  admitted  and  no  objection  -  taken  to 
the  representation  of  plaintiff  B  by  her 
agent  A  the  suit  should  not  have  been 
dismissed  on  this  technical  ground.  Muvoc^ 
Dossee  v.  Phan  Chunder  Pimerjee,  15  W.  H.^ 
245;  Bisandas  v.  Lakliviichand  Ki^anchaad^, 
0  Bom.  H.  C,  lo'J,  fuliovved.  MaTU  v. 
MAUNGPU.    II..   B-   R.  1900-1902- P- 98^ 

1948  ^-  I^^-  ^-  ^ — -''■  37— Legal  Practi- 
tioner—Recognised agent — Jurtsdlctiun  of  Court 
—'Resident.'  Meaning  of  Temporary  absence. 
Effect   of— 

The   word   "resident"  in   section   37    oi 


(  1429  ) 


CIVIL  DIGEST  OP  OASES. 


(     1430    ) 


Acts  Sup:  Govt.  (V  of  1908)    rContd.j 

tho  Civil  Procedure  Code  must  bo  bold  to 
signify  a  person  who  is  not  at  that  time 
present  within  tho  jurisdiction  of  the  Court. 
D\l\rODAU   DAS    V.  INAYAT  HUSATN.     A- 

W  N  1905  p.  221  =  2  A  L.  J.  626-28 
A  135 

1949  o.  III.  R.  2,  J  o.    XXI.  n.  2—S. 

37,  M,  258.— Limitation  Act  {XV  of  1877), 
Schedule  II  Article  179— '*  In  accordance  with 
later 

An  application  by  a  person,  othet  than 
the  decree-holder  or  his  recognized  agent, 
cannot  be  said  to  be  in  accordance  with 
law  witViin  tlio  moaning  of  Article  179  of 
the  second  schedule  of  tho  Limitation  Act, 
and    does    not  save    limitation. 

When  an  application,  under  section  258, 
of  the  Civil  Procedure  Code,  certifying  pay- 
ment towards  satisfaction  of  the  decree 
was  made  by  the  Mukhtar-i-am  of  the 
decree-holder  and  not  by  tho  decree-hol- 
der himself,  and  the  decree-holder  resided 
within    the   jurisdiction    of    the   Court — 

Held,  that  the  applicant  could  not  be 
regarded  as  recognized  agent  of  the  dec- 
ree-holder, and  the  application  did  not 
extend  time  for  making  an  application 
for  execution  of  the  decree.  23  All.,  499 
and  1  AIL,  510,  referred  to.  KASUMRI  v. 
BENI  PRASAD.  W-  N-,  A-,  1903  P-  172 
=  26  A    19. 

1950  O.  in.  R.  2,  0.  VI  R.  14,  15 
(1).  s.  99— s.  37,  51,  578— Suit  by  agent 
holding  general  poioer  of  attorney — Absence 
of  principal — Objections  first  raised  in  se- 
cond  appeal    not   maintainable. 

A  duly  authorised  agent  holding  a 
general  power  of  attorney  instituted  a 
Buit  and  signed  the  plaint.  The  proceed- 
ings did  not  show  that  tho  principal  was 
outside  the  jurisdiction  of  tVie  Court  at  the 
time  of  bringing  the  suit,  nor  that  he  was 
unable  to  sign  the  plaint  himself.  Objections 
on  those  grounds  were  taken  for  the  first 
time  in  second  appeal. 

Held,  that  the  mere  fact  that  the  plaint 
in  a  suit  has  not  boeu  signed  by  the  plain- 
tiff named  therein  or  by  any  person  duly 
authorised  in  that  behalf,  as  required  by 
S.  51  of  the  Code,  will  not  necessarily  make 
the  plaint  absolutely  void,  and  that  the 
defect  in  the  signature  of  the  plaint  or  the 
absence  of  signature,  where  it  appears  that 
tho  suit  was  in  fact  filed  with  the 
knowledge,  and  by  the  authority  of  the 
plaintiff  named  therein,  may  be  waived 
Vy  the  defendant  and,  having  regard  to  S. 
678  of  the  Code  is  not  a  ground  for  interfer- 
ence   in   second    appeal. 

Held,  further,  that  such  objections  raiight 
liave  been  raised  in  the  original  proceed- 
ings, when  the  fact  of  the  plaintiff's  ab- 
sence or  otherwise  would  have  been  inquir- 
ed into  by  tho  lower  Court  8  Bur.  L.  R. 
103,  1  L.  B.  R.  191,  6  B.  H.  C.  159,  2  L. 
B.  R.  41,  22  A.  55,  refd.  15  W.  R.  245,  12 
B.  69,  followed.  THA  ZAN  v.  THA  DUN. 
4  L-  B-  E  284. 
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1961-    0.  III.  n.  2—s.  37—109  p.  n.  1907 

See    S.    99  No.    1240  supra. 

1952-  O.  in.  R.  2,  3-S.  37,  38  9  O.  C. 
65  -See   S.    129,    130,    131    No.    1678   supra. 

1953.  O.  in.  R.  4,  5S.  39,  40—7  0.  C, 
303— See  0.    in.  It.  1    No.  1942   supra. 

1954.  O.  IV  R.  1—S,  48— See  S.  26  Col. 
10r>G,  1067. 

1954  a.  0.  V.  R.  6—S.  69,  l  L.  B  R 
1900—02   p.   226    See    No.    2057    infra 

1955-     O.    V.    R.  10,    12,  19,    20— S.    73,    75, 

82— Summonses.     Service    of—Stibstituted   ser- 
vice. 

Whenever  it  is  practicable,  tho  sorvice 
of  summons  must  bo  in  person  under  sec- 
tions 73  and  75  of  tho  Code  of  Civil  Pro- 
cedure, and  it  is  only  when  reasonable 
grounds  exist  for  believing  that  the  de- 
fendant IS  keeping  out  of  the  way  to  avoid 
service,  or  that  for  other  reasons  it  cannot 
be  served  in  the  ordinary  way,  that  sub- 
stituted service  should  be  ordered.— ^i  Mad 
419  followed.  21  Mad.,  325  di^tincmished 
ABRAHMAN    PILLAI  v.  DONALD  SMITH* 

29  M.   324. 

1953.  O.  V.  R.  16,  17-S.  79,  80-Service 
of  summons— 'Signature  or  mark  on  summons 
—Practice  oj  the  Presidency  Small  Cause  Court 
at   Bombay. 

The  service  of  summons  on  a  person 
through  the  Presidency  Small  Cause  Court 
of  Bombay  was  held  not  proper  when  no 
signature  or  mark  of  his  was  affixed  on  the 
original  copy  of  the  summons,  on  the  ground 
that  he  ould  not  write.  MALJI  KASHI 
V.  AMBI    CHIMA.     8   B-  L.    R.  584. 

19.57.  O.  V.R.17—S.  80Service  of  sum- 
mons— Practice. 

Where  there  is  merely  a  statement  that 
the  respondent  cannot  be  found,  but  it  does 
not  appear  that  any  effort  was  made  to  find 
him,  the  serving  officer  is  not  entitled  to 
affix  a  copy  of  tlie  summons  on  the  outer 
door  of  the  house  in  which  tho  respondent 
ordinarily  re?idod,  as  provided  by  section 
80  of  tho  Civil  Procedure  Code,  1882  SA- 
KH^RAM  BHASKAR  BAP  AT  v  pVdMA- 
KAR   MAHADEV    BHAT.     8    B.    L    R    7*^7 

=  30  B.  623.  ^   '^^ 

1958.  O.  V.  R.  17,  19~S.  80,  82-Sum- 
mons— Substituted  service — Defendant's  refusal 
to  sign  acknotuledgmenf — Prccedure. 

Where  a  copy  of  the  summons  is  ten- 
dered to  the  defendant  personally  and  he 
refuses  to  sign  the  acKnowledgment  the  pro- 
cedure to  be  followed  is  that  prescribed  in 
sections  80  and  82  of  the  Civil  Procedure 
Code. 

The  law  requires  that  there  shall  be 
actual  sorvice  of  summons  whenever  that 
is  practicable  and  suo.^tituted  service  is  al- 
lowed only  on  proof  that  the  defendant  ig 
evading  service.  GANGADHUR  M\  DON- 
CHAN  D  V.  RAMCHANDRA  BIHARILAL 
7  B  L.  R  159 

1959     O.  V.  R.  17,   0.  IX.  R.  13— S.  80,  108 
— Summons.     Service    of. 
I  Whore   the   serving    ofliccr     finds   a   do- 
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fendant  to  bo  away  temporarily  from  homo 
a)id  knows  \y1ioi-o  ho  is,  it  is  not  good  sor- 
vico  if  lio  thurcupon  docs  no  moro  than  fix 
tho  summons  t)  tho  outor  door  of  tho 
houso.  Ho  must  mako  further  efforts  to  effect 
por^ot.al  soLVico.    8.\KIN.\  v.  GAURI  SAHAI. 

A  W  KT.  1902  p.  68-24  A  802- 

k  1960.  O.  V.  Li.  17,  O.  XXXII.  li.  7,  Second 
Sckcdnle,  O.  XL.  VII,  R.  2,  7,  O-^S.  80,  46 fi 
606,  6:i4,  629 — Ajffixi)ig  notice  on  the  outer-door 
oj  the  office  insufficient — Review  order  can  be 
g^Hcstioned  in  appeat  from  final  decree-Guar- 
dian of  minor  apph/ing  to  refer  to  arbitration 
— Leave  or  consent    Court,    if  necessary. 

It  is  not  a  good  service  under  Section 
80,  Civil  Procedure  Code,  to  affix  a  notice  to 
the  outer-door  of  the  ol'tice  in  which  the  per- 
son to  whom  the  notice  was  addressed  works 
as  an  employee. 

The  appolhint  on  the  appeal  from  the 
final  decree,  can  take  objection  to  the  order 
passed  on  the  application  for  review  under 
S.  629  C.  P.  C. 

A  Judge  who  is  not  a  Judge  of  the  High 
Court  nor  a  Judge  who  delivered  the  judg- 
ment, has  no  jurisdiction  to  grant  an  appli- 
cation for  review  on  the  ground  that  no 
leave  or  consent  of  the  Court  under  S.  462 
of  'the  Code  of  Civil  Procedure  had  been 
given  to  the  guardian  ad  litem  to  refer  the 
matter  in  dispute  between  the  parties  to  the 
Buit   to  arbitration. 

St>7uWe.— Such  leave  or  consent  of  the 
Court  to  the  application  by  all  the  parties 
to  refer  the  matter  to  arbitration  is  not  ne- 
cessary under  S.  462  of  the  Code  of  Civil 
Procedure.  28  A  35  Appr,  24  M  326  disappr. 
ANN  ADA  KUIStlNA  i)EY  v.  JOGENDKA 
]SATH    DEY.     8  C-  L.  J.  294. 

1961.  0.  V.  B.  27— S.  60,  46  PL.  .  R.  1902— 
See  S.  107  No.  Ui7  supra. 

1962.  O.  V.R.  19,20— ^.82— Personal  ser- 
vice— Advertisement  in  neiospnpers  insuffici- 
ent—'&uit  for  dissolution  of  marriage-aduUcrij. 

The"  petitioner  in  a  petition  for  dissolution 
of  a  marriage  alleged  the  adultery  of  respon- 
'  dent.  The  only  evidence  of  adultery  was 
that  the  wife  (respondent)  had  loft  petitioner 
and  had  been  seen  on  two  occasions  in 
company  with  two  boys  in  a  house  which 
was  not  alleged  to   be  a   brothel. 

Held,  this  evidence  was  not  sufficient  to 
prove  adultery.  It  did  not  constitute  ad- 
ultery with  the  two  boys  or  either  of  them. 
So  a  decree  for  dissolution  of  marriage  could 
not  be  granted. 

Section  82  of  the  Code  does  not  con- 
template substituted  service  being  granted 
except,  after  reasonable  endeavours,  to  serve 
a  summons  personally. 

A  mere  advertisement,  in  newspapers  of 
a  petition  for  dissolution  of  marriage  is  not 
Buf&cient  to  bring  the  fact  of  the  petition 
home  to  the  respondents  in  the  absence  of 
proof,  'that  endeavours  were  made  to  serve 
the    respondent   personally.    SHWE  /rHA  j;. 

ma'  saw  HLa.    4  L-  B.  R.  195. 

18G3  O.  F.  B.  19,  20,  O.  X  VL  R.  17, 
IS  — S.  82 J  17 Ji — Summo7is— Substituted  service 
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—  Warrant  Legality  of — Rescue  from  lawful 
custodi/  Assatdt— Penal  Code  (Act  XLV  of 
I860),' Sections  225  B,  353. 

Warrants  were  issued  by  an  Assistant 
Collector  for  tlie  arrest  of  certain  witnesses 
wlio  had  failed  to  attend  his  Court  in 
ol)edienco  to  summonses  previously  issued. 
Tho  warrants  were  issued  under  tho  author- 
ity of  section  174  of  tho  Civil  Procoduro 
Code  read  with  section  193  of  the  N.  W. 
P.    Tenancy    Act,  1901. 

The  serving  officer  could  not  efToct  pergo- 
nal service  of  the  summonses  and  had  affixed 
copies  of  these  on  the  outor  door  of  the 
witnesses'  residence.  The  Court  before  issuing 
warrants  had  not  complied  with  tho  provi- 
sions of  section  82  of  tlie  Civil  Procedure 
Code. 

The  applicant  was  convicted  of  rescuing 
one  of  the  witnesses  who  had  been  arrested 
and  for  assaulting  the  officer  to  whom  the 
warrant  had  been  made  over  for  execution, 
offences  punishable  under  sections  225  B 
and    353    Indian    Penal     Code. 

Held,  that  even  if  section  225  B  did 
not  apply  the  conviction  under  section  353 
was  perfectly  valid.  EMPEROR  v.  NAR- 
BADESHWAR.     A-  W.  N.  1905.  P.  66. 

1964  0.  v.  B.  19,20,  O.  XVI.  R.  17.18. 
S.  82,  174  Absence  of  the  declaration  by 
Judge  under  S.  82  does  not  invalided  his  order 
tinder  S.  174,  Civ.  Pro.  Code. 

Held  that  the  omission  of  the  Judge  to 
record  under  S.  82  of  the  Code  an  express 
declaration  that  the  process  was  duly  served 
cannot  invalidate  his  order  under  S.  174 
of  the  Code.  SREE  KRISHNA  DAS,  in  re 
4  M-   U  T-  283- 

1935-  O.  r.R.19,  20— S.  82—29  M.  324— See 
S.  0.  V.  R.  10,  12,  No.  1955  supra. 

1933-  0.  V.  R.  19,  20— S.  82—7  B.  L.  R.  159 
—See  0.  V.  R.  17,  No.  1958  supra. 

1033  (a).  0.  V.  R,  25,  0.  IX  R.  6— S.  89, 
100,  104— 

In  an  appeal  an  ex-parie  decree  passed 
under  section  100  of  the  Civil  Procedure 
Code,  all  that  the  appellant  has  to  do  is  to 
prove  that  the  requirements  of  section  100 
were  not  complied  with  and  that  an  ex-parte 
decree  was  therefore  not  legally  made  ;  it  is 
not  necessary  for  him  to  prove  further  that 
the  summons  was  not  in  fact  duly  served 
upon  him. 

In  considering  whether  the  summons 
through  the  post  has  reached  the  defendant 
regard  mi-.y  bo  had  to  the  fact  of  its  having 
been  posted  in  due  coarse  and  it  may  be 
presumed  that  the  usual  course  of  the  post 
was  followed,  but  where  there  was  no  suffi- 
cieuli  evidr-nce  of  any  residence  by  the  de- 
fendant in  the  place  to  which  the  registered 
cover  was  addressed  at  or  about  the  time 
when  the  letter  would  reach  that  place  in 
the  due  course  of  the  post  the  receipt  of  the 
summons  by  the  defendant  cannot  be  pre- 
sumed. 

There  is  nothing  in  section  100,  Civil 
Procodurs   Code,  to   limit   its   application   to 
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dofcnflarits  residing  in  British  India. 
FAKMR-UD-DiN  v.  GttAFUU-UD-DIN.  A- 
W  N.  1901.  P  1  =  23  A.  99. 

1967-  O.  VI  R.  li,  1.5- S.  51— Plaint  to  be 
signed  bij  plaintiff — "Oood  cause". 

Section  51  of  tbo  Codo  provides  that  the 
plaintiff  and  his  pluador,  if  any,  shall  sign 
the  plaint.  Where  there  is  a  pleader  to  sign, 
no  exception  is  made.  But  for  plaintff's 
personal  signature  an  exception  is  provided 
for  specified  reason.  It  is  a  misinterpretation 
of  the  proviso  to  say  that  "  absence "  is  a 
good  cause  for  not  signing.  It  is  a  only  ab- 
sence of  such  a  kind  as  makes  signature 
impossible  that  would  make  this  part  of  the 
proviso  applicable.  But  the  words  "other 
good  cause"  are  of  a  wider  significance,  and, 
in  effect,  leave  the  matter  to  the  discretion 
of  tbe  Court ;  in  each  case  on  its  merits.  So, 
uuluss  by  reason  of  absence  or  for  otiicr  good 
causa,  the  plaiutilt  is  unable  to  sign,  the 
language  of  S.  51  is  imperative  that  he  shall 
sign  the    plaint.     CHANDRA    MAL  v.   GAN- 

PAT  RAO.    4  N.  L.  R.  117. 

1983-     0.    VI   R.   14,    lo-S.    51—41    p.   R. 

190-i--See  S.  85,  No.  1127  supra. 

1939.  0.  VJ  R.  14,  15— S.  51—16  C.P.L. 
R.  rJ03,  p.  103— See  O.  Ill  R.  1,  No.  1943 
supra. 

1970-  O.  VI  R.  14,  15— S.  51—4  L.  B.  R. 
264— See  O.  Ill  R.  2,  No.  1950  supra. 

1970  (a)  O.  VI.  R.  15  {2,  3)—0.  VII.  R.  11. 
O.  XXIX.  R.  1.  S.  52.  53,  435—Co?npamj.  Suit 
by —  Verification  of  jHaint  by  principal  officer 
— Amendnient  of  plaint, 

A  principal  ofRcer  of  a  Corporation  or 
Company  may  verify  a  plaint  upon  his  infor- 
mation and  belief. 

Where  a  principal  officer  of  a  Corpora- 
tion verified  the  plaint  in  these  terms — "Tbo 
particulars  set  forth  in  the  plaint  and  in  the 
account  are  true  to  my  information  and 
belief,"  and  the  Court  dismissed  the  suit— 

Held,  that  the  verification  was  sufHcient 
but  ev<;n  if  it  was  not,  leave  ought  to  have 
been  granted  to  the  plaintiff  to  amend  the 
plaint  and  the  suit  ought  not  to  have  been 
dismissed.— THE  PORT  CANNING  AND 
LAND  IMPROVEMENT  Co.,  Ld.  v.  DHAR- 
NIDHAR   SARDAR.— 9.  Q.  \y.  |y.  608. 

1971  0.  VII  R.  1  to  6—S.  50— Limitation 
Act  (XV  of  1877),  s.  19 — Acknowledgement  not 
set  out  in  plaint  cannot  be  relied. 

A  plaintiff  cannot  rely  on  any  ground  i 
of  exemption  from  limitation  e.  g.,  an  ack-  j 
Dowledgement  of  liability  to  save  limitation, 
when  ho  has  not  set  out  in  the  plaint  that 
ground  as  required  by  section  50  of  the 
Civil  Proccduie  Coae.  JOGESHWAR  ROY 
V.  RAJNARAIN  MITTER,  8  C-  W-  IJ-  171- 

1972  O.  VII  R.  1  to  6—S.  50— Came  of 
action  to  be  stated  in  notice  and  also  in  ylai.nt 
—6  B.  L.  R.  131  to  133— See  Act  of  State  Col. 
43,  47— Limitation  Act  {XV  of  1877),  section 
19 — Acknowledgement — Acknowled gement  not  set 
out  hi  plaint  cannot  be  relied. 

The  plaintif!,  contractor,  sent  a  bill  to  the 
defendant  for  certain  repairs  to  his  promises. 
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The  defendant  wrote  in  reply  to  the  above 
bill  "I  have  received  your  bill;  I  think  it 
is  incorrect,  there  are  many  errors  in  it; 
the  work  is  not  finished,  I  will  look  at  tha 
estimates  and  have  the  work  examined  and 
I  will  see  what,  if  anything,  is  duo." 

Held,  by  the  Full  Bench,  that  the  reply 
did  not  constitute  an  acknowledgement  of 
liability  within  the  moaning  of  section  19 
of  the  Limitation   Act. 

A  plaintiff  cannot  rely  on  any  ground 
of  exemption  from  limitation,  e.  g.,  an  ac- 
knowlodgommt  of  liability  to  save  limita- 
tion, whan  he  has  not  set  out  in  the  plaint 
that  ground  as  required  by  s.  50  of  the  Civil 
Procoduro  Codo.  JOGW^FIWAR  ROY  v. 
R  \.JN  V  R  MN  MITTER.  BK:<rADE  BEHARY 
MOOICERTEE  v,  RAJ  NARAIN  MITTER. 
30   0-  633  =  8   W-    N   C  .  188-31  C   195- 

1973  O.  VII  R  1  to  6—"^.  50— S,u it  against 
son  for  recovery  of  Hindu  fathers — Jiidgmenb 
dibt — Bar  of  limUa'ion — P.'ea  of  exemption 
under  section  14  of  the  Limitation  Act  -Not 
alleged  in  plaint.  17  M.  L.  J.  281 — See  Limi- 
tation Act  IX  of  1008  S.  14. 

1974  0.  VII  R.  1  to  6— Suit  on  tort— 17 
M.  L.  J.  625— See  Court  Fees  Act  VII  of 
1870  S.  11  Col.  121. 

19/5  0.  VII  R.  1  to  6— Amendment  of 
plaint — Addition  or  substitution  of  plaintiffs 
—28  P.  L.  R.  1905—49  P.  R.  1905— See  Con- 
tract   Act  IX  of  1872  S.  2  (d)  Col.  250,  251. 

1973  0.  VII.  R.  1  to6-S.  50  (b)— Adminis- 
trator can  not  sue  loithont  first  obtaining  ^^Let- 
ters". 

No  administrator  can  institute  a  suit  in 
his  capacity  as  the  administrator  of  the  es- 
tate of  a  decease  1  person  unless  and  until 
letters  of  Administration  are  issued  to  him 
to  entitle  him  to  sue  in  such  cap-citv.  THE 
ADMINISTRATOR-GENERAL  OF  BENGAL 
V.    LALIT  MOHAN  ROY.     12  G-  W  -N.  738. 

1977  O.  VII.  R.  1  to  6—S.   50—26  B.   360 
S  0  S.  100  No.  1306  supra. 

1978-  0.  VIL  R.  1  to  6—S.  50—1  L.  B. 
R  190')— 1902  P.  252  See  0.  I.  R.  10,  (2),  (5) 
11  —  No.   1826  supra. 

1978  0.  VII.  n.  1  to  6—S.  50— Executor 
himself  a  d-'btor —  Limitation  Act  S.  10-Ground& 
saving —  Limitation. 

If  a  person  owlug.moncy  to  the  deceased 
accepts  the  executorship,  his  debt  becomes 
at  once  assets,  and  he  is  responsible  for  the 
amount  of  it  and  no  limitation  would  run 
as  long  as  he  remained  executor  or  died 
whichever    event   happened   iir>t. 

If  a  plaintiif  satislies  the  requirements  of 
S.  50  of  the  Code  by  stating  what  i.-;,  in  his 
opinion,  the  ground  which  sxves  limitation, 
he  ought  not  to  be  precluded  from  taking 
another,  and  not  inconsistent,  ground,  should 
he  bo  later  advised  that  the  latter  is  the  true 
ground  (-31  C.  JOS)  dissented  fro.n,  Y^QUB 
EBJIAHIM  SAYANI  v.  BAI  RAHIMATBAI, 
10   B.   L.  R.  346 

19  r9  O.  VII.  R.  1  to  6-S.  50— Plaint 
barred  by  timi  on  the  face  of  it— Amendment 
to  bring  the  claim  wiUun  tim'.  cannot  be  allowed 
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— Counsel  drafting  plaint — Discretion  to  allow 
on  taxation — Coiinaei's  fees. 

A  sued  B  to  rooover  a  sum  of  money. 
The  claim  as  alatcd  iti  the  plaint  was  on  the 
face  of  it  barred  by  time. 

A  «.t  the  hearing  sought  leave  to  amend 
the  plaint  by  relying  on  a  document  which 
brought  the  claim  witliin  time,  but  whicli 
v«ras  not  mentioned  in  tlie  list  of  documents 
annexed  to  the  plaint:  — 

Held  that  the  plaint  was  bad  on  the  face 
of  it  and  could  not  be  allowed  to  be  amended 
as  suggested.  All  amendments  not  causing  in- 
justice to  th.e  other  Ado  are  allowed,  but  tho-o 
•which  injure  the  other  side  are  not  to  bo 
made.  10  Q.  B.  D.  550,  10  Q.  B.  D.  394,  22  \V. 
K  802  followed.  GUNNAJI  BHAWAJl  v. 
MAKUANJI  KUUSHAL  011.\ND.     10  B-  L- 

R.  969 

1980  —  0.  VII.  B.  10.S.57.  Order  retitraing 
an  appeal  for  presentation  to  proper  Court, 
Ajypeal  against  Chief  Court,  Appellate  Juris- 
diction, oj — Civil  Procedure  Code,  ss.  57,  58^ 
588  (6). 

Sections  57  and  582  of  the  Civil  Proce- 
dure Code  can  be  read  together  and  section 
66'8  {6)  applies  to  memoranda  of  appeal  as 
■well  as  to  plaints.  The  Chief  Court  therefore 
has  jurisdiction  to  hear  an  appeal  from  an 
order  of  a  District  Judge,  returning  an  appeal 
for  presentation  to  the  proper  Court. 
MAUNG  PO  MYA  v.   PALA^IAPPA  CHET- 

TY.    1.  L.  B  R  1900-1902-  P  32- 

I98I_0.  VII.  E.  10— S.  57.  Plaint  returned 
— Amendment. 

It  is  a  wrong  and  improper  procedure  to 
return  a  plaint  before  its  registratien  under 
any  circumstances.  It  is  the  duty  of  the 
Court  to  register  a  plaint  when  it  is  presented 
even  if  it  is  considered  to  be  defective.  It 
can  then  pass  a  formal  order  returning  it  for 
amendment  if  necessary.  32  P-  W".  K..  1908- 
1982—0.  FII.  R.  10— S.  57—5.  C.  L.  J.  580. 
—11.  C.  W.  N.  765— See  S.  16  No,  510  supra. 

1983—0.  FII.  R,  10.— S.  57—7.  B.  L.  R. 
993  See  S.  20.  No  527  supra. 

1984—0.  FIX.  R.  10.— S.  57—32.  C.  146.  See 
S.  20  No  532  supra. 

I985--0.  FII.  R.  10— S.  57.-5.  0.  C.  110. 
See  S.  92,  93  No  1184  supra. 

1988  O.  FII.  R.  10.  — S.  57—31.  C.  344.  See 
S.  104  No.  1369. 

1987.  O.  VIIB.  10— S.  57— Civil  Procedure 
Code  {Act  XIV  of  1882),  sections  17,  20  and  57— 
Suit  not  triable  luithout  leave  of  Coiut — Leave 
of  Court  not  obtained — Acquiescence — Proce- 
dure. 

When  a  cause  of  action  for  a  suit  has 
not  arisen  within  the  local  limits  of  the 
jurisdiction  of  the  Court  in  which  it  is  filed, 
and  one  or  more  of  the  defendants  reside 
outside  such  limits,  and  .objection  i.'^  taken 
in  the  written  statement  filed  by  the  defen- 
dants that  the  plaintiff  not  having  obtained 
leave  to  file  the  suit  under  section  17  of  the 
Code  of  Civil  Procedure,  the  Court  has  no 
jurisdiction  to  try  it — 

Held,  that  in  such  a  case  plaint  may  be 
returned   by   the    original    or    the   Appellate 
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Court  for  presentation  to  proper  Court,  as 
the  obj'.'cting  defendants  cannot  be  held  to 
have  eubmittcd  to  the  jurisdiction  of  the 
Court  by  not  putting  the  provisions  of  sec- 
tion 20  in  force.— 0  Mad.,  344  and  8  M.  L.  J., 
p.  38,  dissented  from,  9  Bom.,  206,  referred 
to. 

Section  20  of  the  Civil  Procedure  Code 
applies  to  those  cases  only  in  whicli  a  suit 
may  bo  instituted  in  more  than  one  Court 
wiiliout  any  special  permission  or  acquiesc- 
ence.    NANl)    LAL    V.  GOPAL  SAHAI.     86 

P  L.  R.,  1903-27  P.  R    1903- 

1938.  O.  VIIB.  11— S.  53— Mortgage— Be- 
deniptlon — Limitation  —  Acknowledgment — Ad^ 
verse  possession — Accounts — ImprovenienlsSuit 
based  on  specific  mortgage — Amendment  of 
plaint. 

On  the  suit  of  the  mortgagees  on  the 
basis  of  a  mortgage  executed  in  1837  a  decree 
was  passed  in  1841  that  if  the  mortgage-debt 
was  not  paid  within  the  period  fixed  in  the 
decree  the  property  mortgaged  should  be 
given  into  the  possession  of  the  mortgagees. 
In  the  suit  the  mortgagors  admitted  the 
mortgage  executed  in  1H37.  In  the  present 
suit  filed  in  June  1900  the  successor  in  in- 
terest of  the  mortgagors  sued  the  transferee 
from  the  mortgagees  for  redemption,  alleging 
the  mortgage  to  have  been  executed  in  1841. 
During  the  pendency  of  the  suit  the  plaintiff 
prayed  that  the  plaint  be  allowed  to  be 
amended  and  a  decree  be  passed  for  redemp- 
tion of  the  mortgage  of  1837,  if  the  alleged 
mortgage  of  1841  be  not  established.  The 
amendment  was  allowed  and  the  suit  on  the 
am'3uded  plaint  was  decreed.  On  appeal  the 
claim  was  dismissed,  and  the  Appellate  Court 
held  that  the  amendment  ought  not  to  have 
been  allowed.     On  second  appeal  — 

Held,  that  the  lower  appellate  Court  was 
wrong  in  reversing  the  first  Court's  decision 
on  the  ground  that  the  plaint  should  not 
have  been  amended.  Though  the  parties 
connected  with  the  property  had  always 
been  apparently  under  the  impression 
that  the  mortgage  of  1837  had  been 
merged  in  the  decree  for  possession  pass- 
ed in  1841  it  could  not  be  denied  that 
the  mortgage  of  1837  was  still  subsisting  and 
at  the  date  of  the  institution  of  the  suit  the 
period  of  limitation  had  not  expired  by  the 
fact  of  the  mortgage  being  admitted  in  the 
suit  of  1841.  The  defendant's  plea  of  ad- 
verse possession  had  no  force.  19  Bom.,  320 
referred  to. 

Held,  also,  that  as  it  appeared  that  the 
defendant  could  not  have  believed  that  he 
had  a  perfect  title  he  was  not  entitled  to  the 
benefit  of  imiarovements  effected  by  him. 

H'ld,  further,  that  in  taking  accounts 
the  defendant  was  entitled  to  charge  the  cost 
of  repairs.  15  Bom.,  092  referred  to.  PARA- 
SHAR  RAMCHaNDRA  v.  GANU  KHANDU. 

5  B  L.  R.  643 

1939  0.  VII.  R.  11— 55^— Suit  for  sals 
of  mortgaged  property  —Withdrawal  of  claim 
against  mortgaged    propery    peimissible. 
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In  a  suit  based  upon  a  mortgage  for  sale 
of  the  mortgaged  proporty^  tlio  plaintiff 
is  entitled  to  withdraw  hi.s  claim  against 
the  property  and  ask  for  a  simple  money 
decree  when  the  mortgage  deed  contains  the 
usual  covenant  for  payraeirt.  hiuch  with- 
drawal does  not  alter  the  suit  for  sale  into 
a  suit  of  another  and  inconsistent  character. 
SUKHDEO  PRASAD  v.  LUOHAIAN  SINGH 
A.  W  N  1902,  P.  114. 

1990  O.  VII  R.  ii.— S  43— Amendment  of 
jolaiiit — Accounts.     Suit  for — 

In  a  suit  for  accounts  the  Court  return 
ed  a  plainl)  on  the  ground  that  there  were 
transactions  between  the  parties  not  disclos- 
ed by  the  plaintiff  forming  part  and  parcel 
of  those  which  formed  the  subject-matter 
of  the  suit. 

Held,  that  the  order  returning  the  plaint 
for  amendment  was  wrong.  LtADHA  J\lAL 
V.   SAYAD   GANJ    BAKHSH.     117  p.  L.   R. 

1904 

1991.  O.  VII.  B.  11— S.  53—Suit  for  in- 
junction could  he  amended  iyito  one  for  pos- 
session— Alteration  in  the  relief  prayed  for, 
does  not  alter  character   of  suit. 

A  sued  B  for  an  injunction  restraining 
him  from  interfering  with  A's  dealings,  in 
respect  of  his  certain  property  of  which  B 
had  taken  wrongful  possession.  B  pleaded 
his  title  to  the  property,  and  A  prayed  for 
amendment  of  his  claim  by  claiming  pos- 
session and  damages. 

Heldy  that  a  suit  for  a  declaration  can- 
not be  regarded  as  inconsistent  with  one  for 
possession  (11  M  295,  15  M.  15  followed)  and 
that  an  alteration  in  the  relief  prayed  for, 
would  not  alter  the  character  of  the  suit, 
so  as  to  prevent  an  amendment  of  a  plaint 
in  that  respect.  20  C.  805  and  26  C.  845, 
Foil.  1  P.  H.  1900  and  161  P .  II.  1888,  refd. 
HARJI  MAL  u.  POKHAR  DAS.  135  P.  R. 
1908 

1992-  O.  VII.  B.  11— S.  53— Amendment  of 
plaint — Declaratory  suit— Plaint ijf  omitting  to- 
party  for  further  relief.  128  P.  B.  1907—58 
F.  L.  B.  1908— Soe  Specific  Relief  Act  I  of 
1877    S.  42  Col.  444. 

1933.     O.    VII.  R.  11— S    53. 

Amendment  of  plaint — When  a  plaint 
is  returned  for  amendment  the  proper  course 
is  to  give  another  date  for  next  hearing 
of  tlie  case  aftoi.-  the  day  by  which  a.mou- 
ded  plaint  is  to  be  refiled.  65  P.  W.  R. 
Of  1008. 

1934-  O.  VII  B.  11—3.  53  -Altering  the 
nature  of    suit. 

In  ibis  case  the  possession  of  certain 
houses   by    a    widow    was  in    question. 

Held  that  the  plaintiffs  cliiiming  after 
her  are  not  precluded  from  relying  on  the 
well  recognized  provision  of  Hindu  law  that 
the  widow  has  a  right  to  maintenance  and 
residence  against  the  estate  in  wbich  her 
husband  had  a  share,  from  the  fact  that 
they  have  alleged  in  the  plaint  that  accord- 
ing to  their  caste  custom  she  hid  been 
allowed   to   remain   in    the   house   for  main- 


Acts  Sup:  Govt.  (V  of  1903)    (Contd.) 
tenanco   for     life     only.— GANAPATRAM   v. 

SiiiVPRASAD     4  B-  L-  R   355- 

1995-  O.  VII.  B.  11— S.  53 -Plaint— Par- 
ties— Suit  for  recovery  of  advances  made  bt/ 
shebait — Amendment  of  plaint  by  appellate 
Court.  5  C.  W,  N.  '473— See  S.  107  No.  1399 
supra. 

1996-  0.  VII.  B.  II,  O.  XXIII  B.  1— 
S.  53,  (c)  373 — Misjoinder  of  causes  of  action 
— Amendment  of  plaint  after  first  hearing-" 
Withdrawal  of  suit. 

Two  plaintiffs  brought  a  suit,  one  alleg- 
ing himself  as  the  adopted  son,  and  the 
other  as  the  daughter  of  the  deceased  ovrn- 
er  of  the  estate,  the  latter  praying  that 
if  the  adoption  were  not  proved  she  might 
recover  the  estate  for  herself  and  two  other 
sibters  of  hers.  On  objection  being  taken 
that  the  suit  was  bad  for  misjoinder  of 
parties  and  causes  of  action- the  Court  re- 
turned the  plaint  for  amendment  after  the 
settlement   of    issues. 

Held,  that  the  frame  of  the  suit  was 
open  to  objection  urged  by  the  defendant 
but  the  Court  had  no  j-irisdition  to  pass 
the  order  for  return  of  plaint,  as  the  pow- 
er to  amend  the  plaint  after  the  settle- 
ment of  issues  is  with  the  Court  alone. 
In  such  a  case  the  Court  may  deal  with 
the  case  under  clause  (c).  of  Section  53  of 
the  Civil  Procedure  Code,  or  if  moved 
thereto,  under  Section  373,  and  may  con- 
sider whether  it  should  grant  the  plaintiffs 
permission  to  withdraw,  or  pass  such  other 
order  as  may  be  in  accordance  with  law. 
B\I.J   NATII    V.    CHHOWARO.     A-    W-    N". 

1903  p.  240- 

1997  O.  VII  R.  11-3.  104,  106— 3s.  53, 
54,  5^S8  and  589 — Amendment  of  plaint — Ap- 
pellate  order  confirming  order  of  amendment 
final  -Revision  -S.  70  of  A&  XVlll  of  1884. 
Held,  that  an  appellate  O'der,  confirming 
an  order  returning  a  plaint  for  amendment 
is  final  under  the  last  para  of  S.  -"^BS  G.  P.  0. 
and  IS  consequently  not  open  to  revision  un- 
der S.  70  of  Act  XVIII  of  1884,  as  amended 
by  Act  XXV  of  1899;  but  its  legality  can  be 
questioned  in  appeal  from  the  final  order 
rejecting  the  plaint,  if  one  Hes  in  the  case 
to  the  Chief  Court.  MALANG  v.  MOHAM- 
MED ALIAS.    15  p.  W-  R-  1908. 

1998-  0.  VII  B.  11— S.  53,  54— Verification 
of  plaint — power  to  reject  plaint. 

If  there  he  defect  in  the  verification  of 
a  plaint  the  Court  should  return  it  to  the 
plaintiff  for  proper  verification  with  in  a 
time  to  be  fixed  by  it.  Until  default  has  been 
made  in  araanding  it  the  Court  has  not  power 
to  reject  it  for  defective  verification.  (21  B 
570  distinguished)..  TULSI  RAM  v.  MUN- 
SHI  RAM.     57  p.  R-  1904- 

1999^  O.  VII B.  J1,0.  XLI B.  23—S.53, 
562— Bemand— Appeal— Preliminary  point — 
Amendment  of  plaint — Bent — Suit  by  some  of 
the  landlords — Parlies. 

An  order  of  remand,  under  Section  562 
of  C.  C.  P.,  which  does  not  set  aside  the  dec- 
ree  of  the  Court   helow>   but    which   directs 
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that  Court  to  do  what  it  could  l)o  diractod 
to  do  only  under  that  section,  is  au  informal 
one  ;  but  that  informality  cannot  deprive 
the  party  against  whom  tlio  order  is  made  of 
his  right  of  appeal  against  that  order,  as  it 
is  not  sufliciout  to  alter  the  substance  of  the 
order. 

A  suit  by  a^o-sliarer  for  his  proportiou- 
ato  share  of  the  rent  can  be  maintained  only 
when  ihero  is  an  enforciblo  agreement,  ttat 
is,  a  contract  under  which  the  tenant  is 
bound  to  pay  to  the  co-sharer  his  share  of 
the  rent  separately. 

An  amendment  in  a  plaint  by  which  a  suit 
for  the  recovery  of  a  fractioiial  share  of  rent 
was  converted  into  a  sviit  for  recovory  of  full 
rent  reserved  by  a  lease,  contravenes  the 
provisions  of  Section  53  of  0.  0.  P.,  for  tlie 
effect  would  bo  to  convert  a  suit  brought 
upon  one  contract  into  a  suit  brought  upon 
another  contract  which  would  be  a  suit  of 
another  and  inconsistent  character.  LALA 
RAM  SARAN  LAL  v.  NEM  NARAIN  SINGH 

6  C-  W.  N  323. 
^000-  0.  VIL  R.  22-S.  104-53,  585  (h) 
Where  an  amendment  is  made  in  a  Court 
of  first  instance  after  settlement  of  issues, 
such  amendment  can  only  come  within 
Clause  (c)  of  Section  53,  and  be  an  amend- 
niant  by  the  Court.  It  matters  not  whether 
the  plaintiff  writes  the  amendment  with  his 
own  band  or  some  one  else  does  so.  The 
amendment  is  an  amendment  of  the  court, and 
for  such  amendments  no  provision  is  made 
for  appeal.  W.  N.,  All.,  1889,  p.  53,  referred 
to.  ZAHIR-UD-DIN  v.  MUMTAZ-UD-DIN. 
W-  N-  A.  1801  p.  140. 

2001  0.  VJI.  B.  11— S.  53-6  B.  L.  R. 
329.— See    S.  66  No.  1058  svp^a. 

2002  O.  VII.  R.  11.— 8.  53— See  S.  99.  27. 
M.  SO  No.  1241,  2.  C.  L.  J.  602  No.    1245  supra. 

2003  O.  VII.  R.  US.  53,  54— IQ  P.  L. 
R.  1903— See  S.  100  No.  1307  supra. 

2004  O.  VU.R.  11— S.  53—3C.L.  J.  29 
No.  VdyS.  30  C  516  No.  1420  supra  under  sec- 
tion 107. 

2005  0.  VII.  B.  U.  S.  53-See  O.  I.  R.  1 
—9  P,  W.  R.  1908  No.  1756,  11  G.  W.  N.  680 
No.  1157,  28   B  500  No.  1758  su^ra. 

2006  O.  711,  R.  11— S.  55— See  0.  I.  B.  10 
(J),  10  C.  W.  N.  652  No.  1805,  49  P.  B.  1905, 
No.  1808  sup  a. 

2007  O.  711.  B.  11--S.  53-^5  B.  L.  B. 
185— See  0.  II.  R.  4,  5  No.  1936  supra. 

2008  O.  FII.  Pw  11-S.  53— Altering  pray- 
er in  plaint — Declaration — 2,  L.  B.  R.  1904  P. 
243— See  Specific  Relief  Act  I  of  1877  S.  42 
Col,  443. 

2009  O.  711.' R.  IT,  9,  C.  W.  N.  608— See 
O.  VI.  R.  15,  {2,  3)— No.  1970  supra. 

2010  O.  711.  R.  ll-S.  54— Plaint  in- 
sufficiently stamped— Di' fid evcy  made  up  by 
order  of  Court— Procedure— Limita  Hon— Costs- 
Appeal — Appellant  not  prese.ntirig  case  in  pro- 
per light  to  the  Court  of  fir. ^t  instance. 

If  a  plaint  be  written  upon  a  paper  in- 
sufficiently stamped,  and  the  plaintiff  fuils 
to  supply  the  deficit  court-fee  stamps  within 
the  time  appointed  by   the   Court,  it  is  the 


boundea  duty  of  the  Court  to  reject  tho 
plaint. 

Hut  if  tho  plaint  is  within  time  on  the 
date  when  tho  deficit  court-fee  stamps  are 
put  in,  it  ought  to  bo  regarded  as  prosonted 
for  tho  first  time  on  that  date  and  the  case 
should  bo  proceeded  with. 

The  appellant  in  this  case  was  ordered 
to  pay  tho  costs  of  tho  appeal,  on  the  ground 
that  he  did  not  present  tho  case  to  tin;  Courfe 
of  first  instance  in  the  proper  light,  although 
the  appeal  was  decided  in  his  favour,  HARA 
KUM  \U  PAL  CHOWDHUllY  v.  SHl'^IKH 
SAFATULLAH.     9  Q.  W-  N-  844  =  2  C-  L-  J. 

70 

sail.  0.'SIL  B.  11— S.  54— Suit  for  con- 
tribution for  vionr.y  paid  as  revenue — Court- 
fee —  Plaint  insufficiently  stamped  when  filed 
— Deficiency  made  up  after  llinitatian  period- 
by  order  of  Court- -Limitation  Act  Art  132 
— Charge. 

The  person  paying  Government  revenue 
du9  on  land  has  a  charge  on  the  land  for 
the  amount  so  paid  to  the  extent  to  which 
he  is  entitled  to  contribution  from  the  other 
share  holders  and  the  article  applicable  to 
a  suit  to  recover  such  a  charge  is  article 
132  of  the  secorjd  schedule  of  the  Liimita^ 
tion  Act.  The  time  begins  to.  run  from  tho 
date    when    the    money     was   paid. 

In  the  absence  of  proof  thvt  there  was 
fraud  in  filing  a  pl.iint  insufficiently  stamp- 
ed, the  payment  of  stamp  duty  rclites 
back  to  tne  date  of  the  presertH.tion  of  the 
plaint  as  a  proper  plaint.  \LAYAK\MMAli 
V.     SUBBARAYA     GOUNDAN.      M-    L-    J-. 

1905  p.  219=28  M.  493. 

See  for  cases  on  this  subject  Court  Fees 
Act    711  of  1370   cols.    127  to   129. 

2012.  O.  VII  R.  ll-S.  54— Plaint  in- 
sufficiently stamped— 31  C.  75 — See  Court- 
foes    Act   VII    of    1870  S.    28    Col.    127. 

See  also  to  the  same  effect.  DHONDI 
RAM  V.  TARA  SAWADAN.  5  B.  L-  E-  IBS 
=  27  B-  830- 

2013.  O.  711.  R.  11— S.  54— Time  for 
paying  deficency  of  Gourt-fe0r,  —  23  A.  423 — 
See   Court-fees  Aot  VII    of  1870   Col.  112. 

2014.  O.  711.  B.  11- ~S.  54— Plaint  in- 
sufficienthi  stamped  filed  on  the  last  day  of 
limitation  A.  W.  N.  '  1904,  P.  133— See  Court- 
fees  Act   VII.    of    1870  S.   28   Col.    128. 

2915.  0.  711.  B.  11— S.  54— Limitation 
Act  {XV  of  1877),  Section  4— Pre  emption  suit 
— Court  fee — Pay  merit  of  deficiency  after 
limitation    period. 

If  tho  relief  sought  in  a  suit  as  a  whole 
has  been  undervalued  the  Court  can  and 
must  take  action  under  Section  54  of  the 
Civil  Procedure  Code  and  should  require 
the  plaintiff  to  tile  the  additional  stamp 
and  if  the  plaint  on  the  date  on  which  it 
was  originally  presented  was  within  the 
period  of  limitation  prescribed  for  the  suit 
it  does  not  become  barred  by  reason  of  the 
fact  that  the  deficiency  was  paid  at  a  time 
when  the  limitation  neriod  had  expired  3 
P.  R.   1893,   19  Cal.,  780  followed,  15  All.,  05 
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(F.  B.),  20  All.  11  {F.  /?.),  23  AIL  42:},  24  AIL, 
218,  20  Mad.,  319  not  followed.  2  AIL,  441, 
241  (P.  C.)  referred  to.  TAR  A  SiNGll  v.  MU- 
HAMMAD.   74   p.  R.  1903- 

2016.  O.  VII.  H.  il^S.  5i— Plaint  not 
to   be   rejected   in   -part. 

Held  that  under  S.  54  of  the  Code,  a 
Court  cannot  r(3Ject  a  plaint  in  part.  RA- 
GHUBANS    PURI  V.  JYOTISS    SWARUPA, 

A.  W.  N.  (1907),  68  =  29  A-  325- 

2017.  O.    VII.  R.   lis.    54— Rejection  of 
plaint   after  it  has   been     registered — Legality 
thereof — Inteference   of  Court  of  Judicial  Com- 
missioner in   revision  where  order  to  be  revis- 
ed  is   appealable. 

The  plaint  was  returned  for  amend- 
ment under  S.  53  (b)  (ii)  of  the  Code  and 
for  making  good  a  deficiency  in  stamp. 
This  being  x\o\,  done  the  Court  on  the  se- 
cond hearing  rejncted  the  plaint  undtr  S. 
54  (b)  and  (d).  The  Plaintiff's  application 
for  re-admission  of  the  suit  was  dismiss- 
ed. 

Held,  on  revision  that  a  plaint  may  be 
rejected  under  S.  54  even  after  it  has  been 
registered. 

Held^  also,  that  the  Court  would  not 
interfere  on  its  revisional  side,  since  the 
plaintiff  failed  to  appeal  against  the  order 
rejecting  the  plaint  and  against  the  order 
dismissing  the  application  for  re-admission 
Of  the  suit.  TRIMHAK  PATIL  v.  MADHAO 
RAO,  1  N-   L.  R   103. 

2018-  O.  VIL  R.  11-S.54  {a)  (b) -Plaint 
insujjiciently  stamped. — DeJicLency  paid  after 
period  of  limitation — Siiit  barred — SrtZe  of 
zamindari  share. — Factory  sitiiate  on  land 
sold—"  Land  "— "  House.''' 

When  a  Court  fixes  a  time  under  clause 
{a)  or  clause  (b)  of  Section  54  of  the 
Code  of  Civil  Procsdure,  it  must  be  a  time 
within  limitation,  and  Section  54  docs  not 
give  a  Court  any  powor  to  extend  the  or- 
dinarily proscribed  period  of  limitation  15 
All.  65  {b\  B.)  followed--19  Calcutta  780  not 
followed. 

When  the  plaintiff  claimed  by  right 
of  pre-emption  land  assessed  with  revenue 
and  a  share  of  indigo  factory  situate  there- 
on. 

Held  that  upon  the  facts  disclosed  in 
the  case  it  could  not  be  held  that  the  fac- 
tory purchased  by  the  vendee  formed  any 
part  of  the  zamindari  property,  or  that  it 
passed  to  her  as  such,  or  as  appurtenant 
thereto. 

4  All.  3S1,  W.  N.  AIL  1900  p.  51,  7  N.  T7, 
R.    H.    C.    R.    3i,    referred  to. 

Substantial  and  permanent  buildings, 
Buch  as  const! UUe  a  factory  clearly  come 
within  the  mcMning  of  the  expression  *  hou- 
ses '  and  not  "land"  as  used  in  the  Court 
Fees  Act.  DURGA  SINGTI  u.  BISHESHAR 
DAYAL.  A-  Y7  N-  1902  P-  27  =  24  A. 
218- 

^ee   also  27    A.   197  C<>1:   115. 
2019-     0.    VIIRU-S.   5 i(c)-^Non- join- 
dor  of  a    party  as  plaintiff » 
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Held,  that  on  objection  taken  by  the 
defendant  on  the  ground  of  non-joinder  of 
a  party  as  plaintiff,  at  the  first  hearing, 
the  plaint  may  bo  rejected  under  Section 
54  (c)  without  being  returred  for  amend- 
ment, if  the  plaintiff  insists  on  adliering 
to  the  allegation  that  the  contract  sued 
on  was  entered  into  with  him  alone;  and 
that  the  Appellate  Court  may  dismiss  his 
appeal  against  the  order  of  rejection  with- 
out giving  him  an  opportunity  to  amend 
his  plaint  by  adding  the  party  who  should 
originally  have  been  added — I.  L.  R.,  VI, 
Cal.,  815;  No.  J56  P.  R.,  1889  {F.  B.);  No. 
8G  P.  R.,  1891  {F.  B.)  referred  to.  POHI.U 
SHaH    v.  JDITTA   SINGH,     p.  L.  R-    94  of 

1901  =  P    R   56  of  ISOl 

2020-  O.  VII  R.  ll-S.  54— Plaint  filed 
on  the  last  day  of  limitation  instifjicievtly 
stamped  oiving  to  requisite  stamp  not  being 
procurable  in  time — 152  P.  L.  B.  1905 — See 
S.  2G,  No.  548,  col.  1066. 

2021.  O.  VII  R.  11 — Insufficiently  stamped 
plaint— Validity  of  the  suit— 12^  P.  R.  1907— 
See  S.  26,  Col.  1067. 

2022.  O.  VII  R.  11— S.  54— Cosfs  to  the 
defendant — Appeal  against  order  of  costs — 
Suit  for  possession  of  loife — 28  C.  567 — See 
Court  Fees  Act  VII  of  1870,  S.  7,  col.  105. 

2023  0.  VII  R.  11— S.  54  {Q>)—Suit  for 
declaration  and  consequential  relief — 11  0. 
W.  N.  705— See  Court  Fees  Act  VII  of  1870, 
S.  7,  col.  105. 

2024.  O.  VII  R.  11  S.  54.— Plaint  filed 
insufficiently  stamped — Limitation — 28  A.  310 
—See  Court  Fees  Act  VII  of  1870,  S.  28,  col. 
128 

2025-  O.  VII  R.  11--S.  5i—Jiirisdiction 
of  Civil  Court — Burma  Land  and  Revenue 
Act,  s.  56 — Dispute  as  to  right  io  occupy  or 
l^ossess  land  not  covered  by  a  giant  or  lease  or 
in  re.'ipect  of  ichich  no  dccla')  ation,  has  been 
made — Burvia  Land  and  lievenue  Act,  ss.  18, 
15 — Land  occupied  under  rides  regulating  its. 
temporary  occupation — Burma  Land  and  Pie- 
venue  Act,  ss.  19,  55,  clause  {b).  MAUNG  YaT, 
MA  SHAU  V.  MAUNG  TAROK,  MAUNG 
SHWE  ZIN,  MAUNG  HLAING.  1  L.  B  R- 
1900  1902,  p.  ]6. 

2026-  O.  VII  R.  n—S.  54  cL  {b)~Plaint 
rejected  Hamp  being  not  paid  on  fixed  date. 

A  ccurt  can  reject  a  plaint  under  S.  54, 
CI.  (6)  of  the  Code,  after  it  has  been  aduiit- 
ted  and  duly  regibtered.  A  plair.t  was  pre- 
sented insufficiently  stamped.  The  Court 
ordered  payment  of  deficit  Court  fees  on  or 
before  the  5th  July.  The  court  fees  were 
supplied  on  the  9th  July.  No  prayer  was 
made  for  extension  of  time  nor  was  an  order 
made  in  that  behalf;  but  the  plaint  was 
directed  to  be  admitted  and  regi.stered.  At 
tlie  final  hearing  the  plaint  was  r(j;cted 
upon  objection  taken  by  the  defendani  that 
the  deficit  Court  fees  had  not  been  paid  with- 
in the  time  allowed. 

Held,  that  the  plniut  ought  not  to  have 
beer  vcjf'cled,  but  the  Court  ought  to  have 
proceeded  with   the   suit  as  if  it  had   been 
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institutod  on  tlio  lati  the  doficib  Court  foos 
wero  iictually  p;iid,  dismissing  siicli  portion 
of  tho  claim,  if  any,  as  might,  in»  his  view, 
be  l)ariol  by  limitation.  PUDMANAND 
SINGH  0.  ANANT  LAL  MfSSKU.  1  C-  "W. 
N  ,  88  =  4  C.  L.  J.,  421  =  34  C  20  ;  F  B- 

2027.  0.  VII  R.  11,  O  X.  R.  1,  O.  X.  L.  L 

It.  L'J—S.  54,  117,  oG'i — ParLUioii— Rejection  of 
jplaiitt  xoilhout  framing  isaups  —  Rp.mand , 

In  a  suit  for  partition  of  JHut  family 
property  it  was  allogod  by  the  plaintiffs  that 
thoy  and  all  tlio  members  of  the  family 
were  still  in  j^inb  possession  of  the  entire 
family  property.  Tiu;  Court,  under  tho  pro- 
visions of  section  117  of  the  Civil  .Prooeduro 
Code,  examined  some  of  the  parties,  and 
without  framing  any  issues  rejected  the 
plaint  under  section  54  of  the  Code  on  the 
ground  that  the  plaintilTs  were  not  in  joint 
possession  of  tho  whole  property  in  dispute 
and  sufficient  cQurt-fee  bad  not  been  paid  ou 
the  plaint  though  time  was  granted  to  them 
to  do  so, 

Hdd,  that  the  Court  was  wrong  in  dis- 
missing the  suit  witliout  framing  any  issues. 
The  case  was  remanded  under  section  562 
of  the  Civil  Procedure  Code.  NaKCHED 
SINGH    V.    JHAGRU    SINGH.     A-    W-    N- 

1S05P.170  ^  ^    .o 

2028.  O.    VII  R.  11— S.  54—4   0.  C.  108— 

See  S.  11  No.  487  supra. 

2029.  0  VII.  R.  11— S.  54  ~4.  W.  N.  1906 
P.  68— See  S.  100,  No.  1258  supra. 

2030.  0.  VII.  R.  11— S.  54—6  C.  W.  N. 
585— See  0.  I.  R.  2  No.  1771  szipra. 

2031-  O  VII  R.  14— S.  b9— Documents  not 
meutioned  in  the  vtcoint — Inspection  by  defen- 
dant before  filing  loritten  statement — Practice. 

The  practice  has  heretofore  been  not  to 
order  the  plaintiff  to  give  inspection  of  docu- 
ments, other  than  tho  e  relied  on  in  the 
plaint  and  included  in  the  liot  of  documents 
annexed  to  the  plaint,  as  required  by  S.  59 
of  the  Code,  till  alter  the  written  statement 
is  filed  by  the  defendant. 

This  rule  is  not,  however,  inflexible,  in 
all  cases.  There  may  be  cases,  where  it  would 
be  imperative  to  order  the  plaintiff  to  pro- 
duce and  give  inspection  to  the  defendant  of 
a  document  which  be  may  not  have  men- 
tioned in  the  plaint,  or  eiiumerated  in  the 
list  of  documents  annexed  tiierata.  KHiilT- 
SIDAS  V.  NAROTUM  DAS.     9  B    L.  R,  1084 

=32  B  152- 

2032-  O.  VII  R.    14,  O.  XXI  R.  13,   13— S. 

59,  129 — Rights  of  parties  as  to  discovery  of 
documents — Parties  not  compellable  witnesses 
11  P.  R.  1902.  ee  E^xdjaoj  Act  I  of  187-.;J  S. 
120  col.  244. 

2033-  O.  VIII.  R.  1,  O.  IX  R.  9,  S.ll— S. 
lOo,  16— Punjab  Tenancy  Act  (XVI  of  1837^, 
Sections  5  (1),  (c)  and  110,  (1)  -Landlord  and 
Tenant— Withdraioal  of  suit  to  contest  notice 
of  ejectment — Re~.  j  \dicata  —  Improvements  — 
Compensation  on  cjecluienf. 

The  tenants  sued  to  contest  notices  of 
ejectment  on  the  ground  that  they  were 
settled  by  the    founder   and    otherwise  ful' 
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filled  tho  conditions  of  section  5  (1),  (c)  of 
the  Tenancy  Act.  It  was  pliaded  for  tna 
landlords,  defendants,^  that  tho  suit  was 
barred  for  previous  suits  filed  l)y  the  plaintiffs 
or  their  predecessors  in  interest  with  the 
same  o' fjct  wore  withdrawn  without  ob- 
taitiing  [permission  to  bring  fresh  suits  or 
dismissed  in  default. 

Held,  that  the  contention  was  valid  and 
tho    suit    was  barred. 

Section  110  (1)  of  the  Punjab  Tenaa- 
cy  Act  cannot  be  so  construed  as  to  su- 
persede the  doctrine  of  res-jndicata  or  the 
usual  consequences  of  dismissals  in  de- 
fault. 

If  a  landlord  becomes  entitled  to  cjict 
a  tenant  and  does  not  e-J  set  him  and  at  ler 
a  course  of  years  takes  proceedings  to  that 
end  the  usual  rules  as  to  compensation  are 
applicable.     SUKH    RAM  t;.    MQL    CUAND. 

144  p.  L.  R.  1904  =  8  P-  R-  1904 
(Rev.) 

2034.  0.  VIIL  R.  6—S.  Ill— Enquitable 
set  off — Barred  debt— Closely  connected  transac- 
tions. 

Cross  claims,  if  tbey  do  not,  strictly 
speaking,  arise  out  of  the  same  transaction^ 
are  closely  oonneoted  together  and  can  be 
sjt  of!  against  each  other.  2  M.  H.  C.  296i 
5  C.  333  ref.  to.  SHEO  SARAN.  SINGH 
V.  MOHABIR  PERSHAD  SHAH.  32  C-  676 
at  580- 

2035-  O.  VIIL  R.  6—S.  Ill— A^nanti  re- 
ceipt— Mortgage  decree,  purchase  of  set  off — 
Payment  by  purchaser  to  protect  his  interest 
— Suit  on  amanti  receipt  9  G.  W.  N.  178.  See 
T.   P.   A.    IV    of  ^1882  S.   55   Col:    593. 

2a38.  O.  VIIL  B.  6—S.  Ill— Set-off- 
Mortgage — Suit  for  enforcement  of  mortgage 
security — Equitable  set-off — When  does  it  ariie 
—  Written  statement  claiming  set-off.  Whether 
chargeable  as  a  plaint  in   a   cross  suit. 

Held,  that  a  suit  for  the-  enforc-emont 
of  a  mortgage  security,  when  the  right  to- 
sue  for  a  personal  decree  is  barred  by  limit- 
aMon,  is  not  a  suit  for  recovery  of  money 
within  the  meaning  of  Section  111  of  the 
Civil  Procedure  Code-,  and  set-ofi  cannot 
be   claimed    in    such    a  suit. 

An  equitable  set-off  can  be  claimed  only 
when  it  arises  out  of  the  same  transaction 
as  that  upon  which  the  suit  is  based.  2 
Mad.  H.  C.  R.  298,  11  Cal.y  557,  16.  Gal  711 
followed. 

Per  Banerjee,  J — Tbafc  a  written  staiiement 
in  which  a  set-off  is  claimed  need  not  bear 
Court-feo  which  would  be  chargeable  on  a 
plaint  in  a  cross-suit.  8  AIL^  396,  13  B>wi:^ 
672,  13  Mad.,  29  dissented  from.  PAKIii 
CHANDRA  DUTTA  v.  MESSRS  GISBORNE 
AND   (.0.     3   C-  V/.  TiT.  174 

2037.  O.  VlllR.e—S.ill-Sei-oQ'-Equit-^ 
able  claim— 7  B.  L.  R.  2i&-—S0  B-  12-3—SeQ 
Companies    Act  VI  of  1882    S.  214  Col.  750. 

^033.  O.  VIIL  R  6-S.  lii— .S^^o#-Nldhi 
— Deposit — Loan  on  tecarity  of  dep<)3it-Liqui^ 
dation — Suit  by  liquidator  for  recovery  of  Zoam 
— Depositor  entitled  to  set-off. 
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The  defendant  placed  on  deposit  with 
a  Nidlii  a  certain  sum  of  money  for  twelve 
months,  but  before  the  expiration  of  twelve 
months,  being  in  need  of  money,  ho  took 
a  loan  on  promissory-note  which  provided 
that  in  the  case  of  failure  by  the  deposit- 
or to  repay  the  principal  and  interest  of 
the  loan  ho  shall  receive  the  balance  of  the 
deposit,  left  after  the  principal  and  interont 
duo  on  loan  was  sati.sfiod.  Afterwards  the 
Nidlii  wont  into  voluntary  liquidation,  and 
tlio  plaiiiLiffs,  who  were  appointed  liquida- 
tors, obtained  a  perpetual  injunction  res- 
training all  creditors  from  suing  the  Nidhi. 
Subrfoquently  the  liquidators  brought  a  suit 
against  the  defendant  to  recover  the  amount 
of  the  loan  with  interest  advanced  to  the 
defendant  under  the  promissory-note.  The 
defendant  pleaded  a  set-o(T  of  the  amount 
due  to  him  from  the  Nidlii  under  his  de- 
posit for  twelve  months. 

Held,  that  the  defendant,  depositor,  was 
entitled  to  set  of^  the  amount  of  his  deposit 
against  the  sum  claimed. 

Refeuence  under  Presidency  Small 
Cause  Courts  Ac*,  Section  69  and  Rule  428 
OF  THE  Rules  op  Procedure  of  the  Court 
OF  Small  Causes.  (THECHENNAI  PURA- 
SAT  HINDU  JANANUKULA  SASVVATHA 
ISllDIII  Ltd.,  v.  SOOBRAMANYA  MUDALI.) 

M   L.  J ,  1905,  P  230  =  23  M  240- 

2039—0.  Vni.  R.  6— S.  Ill— Se/-o/-Dc- 
fendant's  claim  admitted  by  plaintiff  i?i  his 
suit  in  High  Court — Defendant's  suit  in  Small 
Cause,  Court— Jurisdiction — High  Court's  power 
to  restrain  Small  Cause  Court  from  proceeding 
vjith  tlie  claim. 

The  plaintiff  sued  the  defendant  for  a 
matter  of  R.s.  3,000  in  the  High  Court.  The 
defendant  on  the  same  date  brought  a  suit 
against  the  plaintiff  in  the  Presidency  Small 
Cause  Court  for  Rs  GOO.  The  plaintiff  in  his 
suit  admitted  the  debt  of  Rs.  600  due  from 
himself  to  the  defendant. 

Held,  that  the  defendant  had  a  right  to 
treat  the  Rs.  600  due  to  him  as  an  admitted 
set-off,  as  though  he  had  made  a  claim  to  a 
set-off  under  sect  on  111  of  the  Civil  Proce- 
dure Code  and  that  the  H  gh  Cout  had  juris- 
diction to  restrain  the  Small  Cause  Court 
from  proceeding  with  the  defendant's  case. — 
R.  S.  HART  V.  A,  W.  GROSSER-9.  C-  W- 
N.  748. 

2040  O.  VIIL  E.  6—S.  lll~Se^  off— Suit 
between    principal     and    agent — Cross   claims. 

There  can  be  only  one  suit  between  a 
principal  and  his  agent  on  the  whole  ac- 
count relating  to  the  agency.  In  a  suit  l)y 
the  principal  i'gainst  his  agent  the 
agent's  pleading  cross-claims  for  moneys 
spent  by  him  for  the  principal  in  the 
course  of  the  agency  is  not  a  plea  of  set 
off  but  of  debit  and  credit.  In  such  suits 
the  whole  account  must  be  gone  into  and 
settled  by  the  Courts  trying  them.  LACH 
1.U  NARAIN  V.  MUTSADDI  LAL.  p.  L- 
R.,  188  of  1901. 

2041  O.  VllI   R.  6— S.  Ill  Rental  claim 
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— Set-off  by  defendant-tenants    in    respect  of 
decretal    amounts. 

The  plaintiff  took  an  assignment  of 
rental  claim  from  the  landlord  against 
whom  the  defendant  tenants  held  money- 
decrees. 

Held,  that  the  defendant-tenants  could 
claim  sot-off  in  respect  of  the  decretal 
amounts  under  section  111  of  the  Code  of 
Civil    Procedure. 

Section    111    ibid    explained. 

2.  M.  H.  C.  R.  2"JG,  16  W.  R.  C.  R.  225, 
15  M.  20,  8  A.  396  referred  to.  SITARAM 
BRAHMAN  V.  KANHAYALAL  AND 
OTHERS.    16   C-   P   L.  R.  1903  p.  118. 

2042-  O  VIII.  R.  6-— 6'.  lll—Set-o(J^ 
Court-)  ee. 

In  a  suit  for  rent  filed  by  the  pur- 
chaser of  a  property  the  tenant  claimed 
deduction  on  account  of  certain  cesses  paid 
by  lum  for  a  period  previous  to  that  to 
whicb   the  suit    related. 

Held,  that  the  defendant  must  pay  court- 
fee  on  the  aiTiouut  claimed  by  him,  for 
the  claim  was  in  the  nature  of  a  set-off. 
J.  J.  GUISE  V.  ANANTA  RAM  RATHI.  IQ 
a  W.  N   199. 

2043.  O.  VIII.  R.  6—S.  Ill— Inferior  pro- 
prietor — Superior  -proprietor — Malikana — Or- 
der of  a  Revenue-officer — Remission  of  mali- 
kana— Arrears  of  malikina — Setoff. 

The  defendant,  an  inferior  proprietor, 
paid  malikana  to  the  plaintiff,  a  superior 
proprietor,  on  account  of  the  year  1309 
Faj,li.  By  order  of  a  Revenue  Officer  pas- 
sed subsequently  payment  of  malikana  was 
remitted  on  account  of  the  year  in  ques- 
tion. 

Ip  a  suit  by  the  plaintiff  to  recover 
arrears  due  on  account  of  subsequent  years 
it  was  held  that  the  defendant  might  claim 
to  set  off  the  excess  payment  made  by 
him  on  account  of  the  year  1309.  RAGHU- 
NATH  MAHADEO  DOYE  v  DAJIBA  BHAN. 

13  C.  P.   L.   R.  1903  P   189 

2044  O.  VIII  Li.  6  S.  n—Set  off—''Su7n 
lejally  recoverable": — 

In  rent  suit  brought  by  a  landlord,  the 
tenant  claimed  a  set  off  for  costs  decreed  in 
his  favour  in  a  previous  rent  suit  brought  by  the 
benamldarot  the  landlord  against  the  defend- 
ant and  in  which  the  landl(>rd  was  made  a 
pro form%  defendant:  - 

Hid,  that  the  set  off  could  not  be  allow- 
ed. 10  0.  697;  30  C.  1066  disfc.— TILUr<: 
CHANDRA  ROY  v.  JASODA  KUMAR  ROY. 
II  C  W.  N.  21.5. 

2045  0.  VIII  R.  6—S.  in  [3)  Equitable 
set  off — ''L-gally   recoverable" — Suit  by  receiver: 

S.  Ill,  C.  P.  C  ,  is  not  exhaustive  and.  the 
defendant  can  roly  on  an  equitable  sot  off 
wliich  cannot  be  brought  strictly  within  the 
term-,  of  the  section.  In  a  suit  by  a  Receiver 
appointed  to  collect  the  debts  duo  to  a  person, 
tlie  defendants  can  urge  all  defences  which 
he  could  have  urged  against  the  person  really 
entitled  to  the  debt:  and  paragraph  3  to  S. 
ill  does  not  apply  to  a  case  where  the  sum 
claimed  to  bo  set  oil    is   not   "legally  recover- 
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ablo"  a3  against  tlie  rccoivor;  and,  conso- 
quontly,  tho  wrifcton  statomont  in  such  a  caso 
noed  not  bo  stamped  as  a  plaint: — SUBRA- 
MANIAN  CIIETIAR  u.  MUTHUSWAMI  AI- 
YAU.     17   M    L-  J-   481. 

204G.  o.  vni  R.O,  OXXIR.  18— s.  in, 
24:0.— Set- off -'Suit  for  rent  due  on  a  mokurari 
tenure — Liter  eat — Damages. 

Tho  plaintifls  sued  tho  defendant  for 
recovery  of  rout  duo  on  a  mokurari  tenure 
and  damages.  Tho  defendant  claimed  set-off 
in  respect  of  tho  following  items  (1)  a  certain 
sum  recoverable  under  a  decree  passed  by 
tho  Privy  Council  between  tho  same  parties, 
(2)  costs  of  enquiry  as  to  security  in  the 
appeal  to  tho  Privy  Council  under  the  orders 
of  tho  Higli  Court.  (;1)  damages  on  account 
of  tho  plaintiffs  having  taken  possession  of  a 
certain  property  when  ho  was  not  so  entitled, 
(4)  Zurpeshgi  which  the  defendant  had  paid, 
and  (5)  a  certain  sum  which  the  defendant 
had  paid  to  the  former  lessee  of  the   plaintiff. 

Hdd,  that  if  tho  decree  for  costs  passed 
by  the  Privy  Council  was  not  under  exncu- 
tion  the  amount  of  costs  could  be  claimed 
as  set  off,  but  no  other  item  could  be  so 
claimed. 

Held,  also,  that  the  plaintiff  was  not  en- 
titled to  any  damages  but  to  interest  at  1? 
per  cent  on  tho  amount  due.  BHARATH 
PROSAD  SAHI  V.  RAMESHWAR  KOER. 
8  C  W.  N.  118  =  80  C  1066. 

2047  O.  VIII.  R.  6,  O.  XX.  B.  19— S. 
Ill,  216 — Set  off— Equitable  claim. 

The  plaintiffs^  coiTamission  agents,  sued 
the  defendants  for  a  certain  sum  allegead 
to  be  due  to  them  by  the  defendants  as 
commission  on  account  of  sale  of  indigo 
on  behalf  of  the  defeadants.  The 
dants  pleaded,  inter-alia,  that  owing 
negligODce  of  the  plaintiffs  in  not 
ing  out  the  instructions  given  to  them  by 
the  defendants,  they  had  caused  loss  to 
the    defendants. 

Held,  that  in  sucli  a  case  tho  Court 
may  properly  take  into  consideration  by 
way  of  ao  equitable  set  off,  the  loss  suffered 
by  the  defendants  thiough  the  plaintiff's 
neglect  and  carelessness  in  not  carry- 
ing out  tho  instructions  of  the  defendants. 
NAND  RAM  V.  RAM  PRASAD.  A-  W- N- 
1904    P    193=1  A   li.  J.  529  =  27  A   145 

2047  O.  VIII  R.6  —S.  Ill  -32  G.  651— 
See  0.   II.  R.  2--^o.  1904   sujpra. 

See  also  32  C.  659  under  0.  XX  R.  19— 
o  oi  A  Para  2 

2048  0.  7IIIR.  9,  10,  S.  104-S.  112,  113, 
6BS  (10) — Written  statement — Gomplianc-i  loifh 
order  requiring  written  statement  to  ba  filed- - 
Dismissal  of  suits- Appeal — Dec/ee  costs — Court 
fees— Refund  of  Oo'irts  fees—lQ  M.  L.  J.  30 
—See  Court  fees  Act  VII of  1870  S.  13  Col.  122 
2048  (a)  0.  VIII  R.  10— S.  113  -4  0.  C.  372. 
See  0.   IX  R.  12— No.  2133  i>i/m. 

2049—0.  IX.  R.  1— S.96— T/us  order  docf^ 
not  apply  to  execution  proceedings — 139.  P.  L. 
B.  1905.— See  S.  11  Col.  954 

2050.--O.  IX.  R.  2— S.  97.  A  Suit  can  be 
disniinsed  07ily  on  first  hearing  for  not  ]yaying 
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process  fee — Course  to  be  adopted  after  plaint  is 
returned  for  amendment — Revision. 

Field,  that  when  a  plaint  ia  returned  for 
amendment  tho  proper  cour.so  is  to  give 
another  dato  for  next  hearing  of  tho  case 
after  tho  day  by  which  amoudod  plaint  ia  to 
be  ro-fllod. 

Held  also,  that  S.  97  C.P.O.  is  applicable 
only  to  cases  in  which  plaintiff  fails  to  file 
Tkulbana  for  tho  first  hearing. 

Held  further,  that  as  a  general  rule,  the 
Chief  Court  will  not  intorforo  on  tho  revision 
side  when  tho  petitioner  has  another  remedy, 
but  it  will  do  so  in  exceptional  circumstan- 
ces. SHAHABDIN  V.  ANJAMAN  INAUMA.- 
NIA,    65  P  W.  R.  1908- 

2050.  (a)  O.  IX  R.  3— S.  98—14  C.  P.  L. 
R.  1901  P.  134— See  0.  IX.  R.  13  No.  2139 
infra. 

2051.  0.  IX.  R.  3—S.  98— Dismissal  of 
suit  for  default  in  appearance — Duty  of  Court 
to  Igive  notice  of  date  and  place  of  hearing 
to   parties. 

The  parties  to  the  suit  did  not  appear 
on  the  dato  fixed  in  the  case  and  the  Court 
dismissed  the  suit  under  section  98  of  the 
Civil  Procedure  Code.  The  Court  was  on 
tour  when  the  suit  was  called,  and  no  notice 
of  the  date  and  place  of  hearing  was  given 
to  the  parties  but  a  general  notice  of  the 
tour  of  tho  Court  was  posted  up  at  the  head- 
quarters. 

Held,  that  the  order  of  dismissal  was 
illegal.  7  P.  R.,  1892  (Rey.^;  45  P.  R.  1875, 
referred  to.     NAND   LAL   u.   DIT    RAJ.     37 

p.  R    1904. 

2052.  O.  IX.   R.   5— S.   99    (A). 

Both  tho  conditions  in  Section  99A  of 
the  Code  of  Civil  Procedure  must  be  satis- 
fied, i.  e.,  plaintiff  mast  both  apply  within 
a  year  and  satisfy  the  Court  that  he  has 
used  diligence,  or  else  the  suit  must  be 
dismis.^ed.     BYAHARIMAL  v.  SATVA.     3  fi. 

L   R    403- 

2053  O.    IX  R,  5—S.    99  {A)— Summons, 

Service  of — Faihtre  of  plaintiff. 

Section  99  A  of  the  Civil  Procedure 
Code,  1882,  is  not  very  happily  expressed, 
but  it  means  that  when  a  p)a  ntiff  fails  for 
a  period  of  one  year  from  the  return  of 
tho  summons  unserved  to  apply  for  the 
issue  of  a  fresh  summons  and  on  that  ap- 
plication to  satisfy  the  Court  that  he  has 
uscjd  his  best  endeavours  to  discover  the 
residence  of  the  defendant  who  has  not  been 
served,  or  that  such  defendant  avoiding 
service  of  process,  then,  and  only  then,  the 
(3oart  may  dismiss  the  suit  as  against  such 
defendant  under  that  section.  The  section 
refers  to  the  lapse  of  a  year,  not  from  the 
filing  of  the  plaint,  but  from  the  return 
of  the  summons  unserved.  -JUGrALPRASAD 
DWARK\PR\SAD  v.  BISESAR  SHIVA  GU- 
LAM  PARDi^isI.    7  B-  L-  K   928- 

2054  O.  IX.  B.  4,  9,  s.  lOo—S.  99,  103 ^ 
159. 

When  a  Court  restores  the  suit  under 
section  99,  Civil  Procedure  Code,  it  has  no 
j  irisdiction  at   that    time    to    pass     any   or- 
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dfir  as  to  tho  general  costs  of  tho  suit. 
This  sccfeion,  unlike  Soction  103,  does  not 
empowor  tho  Court  to  make  terms  as  to 
costs,  such  an  order  elTects  tho  decision  of 
the  case  and  may  he  set  right  on  second 
appeal.  KRISHNA  VITIIAL.  v.  GANESH 
BHASKAR.  3  B-  li.  R.  734-26  B  201- 
2055    o.  IX.  R.  5— s.  yu    (a;— 4G  p.  L. 

B.    l'JU2.     See   S.     107   No    1417    supra. 

3056  O.  IX.  R.  4— S.  99—3  B.  L.  R. 
130.     See    S.    115    No.    1550  supra. 

2057  O.  IX.  E  6.0.  V.  It.,  QS.  100(a) 
a7id  69,  Ex  parte  proceeding— Siiiiwions,  Due 
service  of —  Time,  sufficient  fur  appearance, 
allowed — 

Section  100  (a)  of  the  Code  of  Civil 
Procedure  makes  it  incumbent  on  Courts 
before  proceeding  ex-parte  to  find  that  tho 
summons  in  the  case  has  been  duly  served 
upon    the   defendant   proceeded    against. 

In  a  case  in  which  the  process-server 
has  not  known  the  defendant  before  serv- 
ing tho  summons,  it  is  necessary,  before 
proceeding  with  tho  case  ex-parte,  to  have 
the  evidence  of  some  one  who  did  know 
the  defendant  before  the  service  and  who 
can  state  on  oath  that  the  summons  in 
the  case  had  in  his  presence  been  personal- 
ly served  on  the  person  for  whom  it  was 
intended,  or  that  a  copy  of  it  had  been 
affixed  to  the  outer  door  of  the  house  in 
which  he  personally  knew  that  the  defen- 
dant   ordinarily    resided. 

"  Duly  served  "  in  section  100  {a)  of  the 
Code  means,  amongst  other  things  served  as 
contemplated  by  section  69  of  the  Code,  that 
is  to  say,  within  a  time  sufficient  to  allow  of 
the  defendant  appearing  on  the  day  fixed  in 
the  summons  and  being  able  to  answer  on 
that  day.  It  should  have  been  considered 
whether  service  on  the  afternoon  on  the  27th 
January  on  an  old  v/oman  of  65  years  of  age 
to  appear  and  answer  at  a  Court  some  dis- 
tance off  on  the  morning  of  the  29th  Janu- 
ary was  due  service,  MA  SHVV  PON  v.  K. 
K.  A.  R.  G.  RAMEN  CHETTY.  1  L-  E-  R. 
1900-1902  p.  226. 

2058.  O.  IX  B.  6~S.  100—23  A.  90— See 
O.   V.  R.  25.     No.  1966  supra. 

2059.  O.  IX  R.  ?~S.  101—2  N.  L.  R.  179. 
See  .s.  104  No.  1368. 

2060.  0.  IX  R.  8-S.  102-  Ap2)eal— Dis- 
missal for  default— Absence  of  ap>pellants. 

Where  the  respondent  appears  but  the 
appellant  does  not,  tho  Court  has  no  power  to 
decide  the  appeal  on  its  merits.  The  proper 
course  is  to  dismiss  the  appeal  under  section 
102  of  tho  Civil  Procedure  Code,  1882.  SA- 
KHARAM     GANESH    v.     NARQ     GANESH 

PARANJPE.    7  B.  L.  R.  933. 

2061—0.  IX.  B.  8— S.  lQ2—Bemoval  of  at- 
tachvient — Dismissal  of  application — Civil  Pro- 
cedure Code,  s.  102— Courses  open  to  applicant. 
If  an  application  for  removal  of  attach- 
ment is  dismissed  under  section  102  of  the 
Code  of  Civil  Procedure,  the  only  courses 
open  to  the  applicant  are  either  to  apply 
under   section   103  for   an   order   to   set  the 
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dismissal  aside, 'or  to  file  a  regular  suit  under 
section  283.  W.  S.  TllANEGA  CHELLUM 
MOODALIARu.  K.  T.  NARAYANAN.  1.  L. 
B  R  1900-1902.  P.  70 

2062-  O.  IX.  R.  8.-6'.  102— The  procedure 
prescribed  for  oricjinal  suits  by  Lite  Code  cf  Civil 
Prooedure  does  not  apply  io  execution  proceed- 
ings under  Chapter  XIX  17  A.  106  P.  C 
folloioed. 

When  an  application  under  S.  278  C.  P. 
C.  is  dismissed  in  default  the  applicant  can 
not  ask  the  Court  for  readmis.sion  of  his 
application.  He  can  make  a  fresh  applica- 
tion j  ist  as  Decree-holders  whose  applica- 
tions are  dismissed  can  apply  again  for  exe- 
cution. (A)  COATES  V.  KASill  RAM  76  P. 
R.  1903-170  p.  L.  R.  1903-  Sea  S.  114 
suptra. 

2063  0.  IX.  R.  8,  S.  13— S.  102,  295— 
Execution  of  decree — Dismissal  of  application 
on  date  fixed  for  passing  of  order — Distri' 
bution  of  assets — Procedure — lievision. 

An  application  for  execution  should  not 
be  dismissed  for  default  of  prosecution 
when  the  decree-holder  does  not  appear  on 
the  date  fixed  in  the  case,  if  only  order  ig 
to  be  passed  on  that  date. 

The  Court  executing  a  decree  had  on  a 
date  fixed  only  to  pass  order  under  section 
295  of  the  Civil  Procedure  Code  for  distri- 
bution of  assets  realized  by  sale  of  proper- 
ty of  the  judgment-debtor.  It  dismissed 
application  for  execution  of  decree  filed  by 
one  of  the  judgment-cyreditors  for  default; 
of  appearance  and  ordered  assets  to  be  dis- 
tributed among  the  remaining  judgment-cre- 
ditors.    Upon  revision 

Held,  that  the  order  of  the  lower  Court; 
was  wrong,  that  it  should  have  ordered  dis- 
tribution of  the  assets  pro  rata  among  all 
the  the  judgment-creditors  whose  applica- 
tions for  execution  were  pending  before 
the  Court  including  the  decree-holder  whose 
application  was  dismissed.  P.  R.,  82  of  1901 
folloioed.  BISHAKHI  RAM  v.  DIAL  SINGH 
82  P.  L.  R-  1904. 

2084  O.  IX.  R.  8— S.  102— Apportion- 
meat — Hcference  to  Civil  Court — Dismissal  for 
defaidt— Fresh  suit— 10  C.  W.  N.  901— See 
Land    Acquisition    Act  S.  12  Col:    849. 

2065-  O.  IX.  B.  8,  0.  XVII  R.  ^— S.  102, 
157— Dismissal  for  default— Absence  of  party 
and    Pleader. 

The  very  drastic  order  for  which  soc- 
tion 102  of  the  Civil  Procedure  Code  pro- 
vides cannot  properly  be  passed  except  when 
tho  conditions  are  such  as  are  contempla- 
ted   in    the    section. 

Where  the  plaintiff  adduced  all  the  evi- 
dence on  which  he  intended  to  rely,  but  oa 
the  day  fixed  for  the  next  hearing  neither 
he  nor  his  pleader  apx)eared  at  the  hearing  of 
the  case  and  the  suit  was  disinissed  under  the 
combined  operation  of  sections  102  and  157 — 
Held,  that  the  Court  was  wrong  in  so 
dismissing  the  suit.  NINGAPPA  VIRTAPPA 
YELLOOR    V.    GOWDAPPA.     7   B.    !••   R. 

261. 
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2086  O.  IX.  R.  8,  9— S.  102,  103— Order 
dlsiiussing  suit  for  default — ly^.crex, — Aiyplici- 
Hon  to  set  aside  dlsniLssal  of  suit — Deyosit  in 
Cnirtor  securitij.—^l,.  B-  R-  1907  =  P-  17- 
Soo  Pro;  S.  0.  0.  Act  IX  of  1887  S.  17  Col. 
768. 

2087.  O.  IX.  W.  8,  9— S.  102,  lO^—Appli- 
cation  tinder  S.  90  T.  P.  A.  dismissed  under 
S.  102  C.  P.  G.  such  dismissal  debars  a  frcaJi 
application— I  N.  L.  R.  143— See  T.  P.  A.  IV 
of    1882    S.    90   Ool.  G91. 

2008.  O.  IX.  R.  8,  9~S.  102,  103,  157— 
Plaintiff  declining  to  appear  on  the  date  fixed 
for  anjument — Decree- Dismissal  of  case — De- 
fajilt  of   Plaintiff' — Appeal. 

A  sued  B  foL-  a  dQclaration,  A  being  ap- 
parently dissatisfied  with  certain  orders 
passed  by  the  Lower  Court  in  the  course 
of  tne  trial,  filed  an  application  on  the  last 
hearing  but  one  that  bo  declined  to  argue 
the  case  and  virtually  announced  that  he 
did  not  intend  to  appear  again.  On  the 
last  date  neither  A  nor  his  pleaders  appear- 
ed. B  was  present  wich  his  pleaders.  The 
LovTer  Court  recorded  the  following  order; — 
"It  is  now  1  p.  m.,  plaintiff  being  absent,  I 
have  nothing  for  it  but  to  dismiss  the  suit 
in  default." 

Held,  that  the  above  order  was  made  un- 
der sec.  157  read  with  sec,  102,  Civil  Proce- 
dure Code,  and  that  it  was  not  a  decree,  as 
it  was  not  an  adjudication  upon  any  right 
claimed. 

Held,  therefore,  tjjat  no  appeal  lay  from 
such  order,— GHAZANFER  ALI  KHAN  v. 
ASHARB^I  LAL,  5  0-  C-  294. 

2069  0.  IX.  B.  8,  9—S.  102,  103~Suit  dis. 
missed  in  default— Representative  applied  for 
order  to  set  aside  disjnissal  of  suit — Substitution 
of  name  of  representative   of  deceased   plaintiff. 

B's  father  A  brought  a  suit  against  C 
"which  was  dismissed  under  sec.  102,  of  the 
Code  B  then  applied  under  s.  103  of  the  Code 
for  an  order  to  set  the  dismissal  aside  alleg- 
ing that  his  father  had  been  very  ill  on  the 
day  of  bearing  and  had  died  two  days  later. 
The  Munsiff  and  on  appeal  the  Subordinate 
Judge  dismissed  the  application  holding  that 
no  one  but  the  plaintiff  in  a  suit  could  apply 
under    sec.  103. 

Held,  that  sec.  103  of  Civil  Procedure 
Code  may  well  be  construed  as  allowing  a 
representative  to  apply  at  once  for  the  subs- 
titution of  his  name  in  place  of  that  of  the 
deceased  and  for  an  order  to  set  aside  the 
dismissal  of  the  suit.  Upon  the  name  of  the 
representative  being  entered  on  the  record 
the  application  proper  under  S.  103  could 
then  proceed.     RAM  PYARE  v.  RUP   NARA- 

IN,  3  0-  C-  84- 

2070  O-  I^-  Ft-  S,  9—S.  102,  103— Trial 
of  suit  in  the  plaintiff's  absence — Duty  of  Re- 
venue Court  to  give  notice  of  date  ayid  place  to 
parties. 

Revenue  Courts  are  bound  to  give  the 
parties  notice  of  date  and  place  of  trial  of 
cases. 

If  a  BeveuuQ  Officer  is  on  tour  aud  uu- 
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able  to  make  a  programme  of  dates,  he 
sh'.'uld  postpone  their  hearing  till  his  return 
(,o  the  Sadr.  Ho  should  for  convenience  of 
parties  make  programme  of  his  tours  and 
adhere  to  them.  If  he  has  to  vary  his  tour 
ho  should  take  timely  steps  to  give  parties 
fresh  notice. 

Every  record  should  show  that  due 
notice  of  date  and  place  has  been  given.  If 
the  record  does  not  show  this,  it  should  be 
presumed  that  due  notice  was  not  given 
TEGHA  V.  MUSSAMMAT  PURSENUN  ft 
P  R  ,  1902,  (Rev  )=12  p.  L.  R.  1903. 

2071  O.  IX  B.  8,  9-S.  102,  103— Re^mp- 
tion  suit  dismissed  in  default — Fresh  suit  for 
the  same  barred. 

Hi  Id  that  if  a  mortgagor's  suit  for  redemp- 
tion   is   dismissed   under    s.  102   of  the  Code 
and   he,    thereafter,    brings  a    fresh   suit   for 
redemption  of  the  same   mortgage,    the  cause 
of   action   in    the   second   suit     is    the   same 
as    that  in   the    first  and  is  barred  by   sectioa 
103    of    the   Code.     15    C.    422    (P.    0.),  117  P 
R.    1891   and   32   P.    R.    10),   Foil.  10  B.   28* 
Dist.   25   M.   30  (F.  B.),  7    B.  467,  13  B.   657* 
19    A.    202,    Appr;  86    P.    R.    1877,    14   P    R 
1881,   6  M     119,   7  M.  432,   11   A.    386  and  15 
M.   366,    doubted.     GURDBTTA   v.    NARAIN 
DAS,  43  P   R  1907. 

2072  O.  IX.  R.  8,  9,  0.  XVII  R.  1,  2^ 
Sections  102,  103,  157  and  158— Pleader  ap- 
plying for  adjournment  and  then  not  appear- 
ing— 

On  the  day  fixed  for  the  hearing  of  the 
case  the  pleader  for  the  several  parties  ap- 
plied for  adjournment  on  the  ground  that 
the  parties  and  their  witnesses  had  been  pre- 
vented from  being  present  by  the  fever  epade- 
mic.  An  a.lj  lurnment  for  one  hour  only  was 
granted  to  enable  the  pleader  for  the  plain- 
tiffs to  consider  what  course  he  should  pur- 
sue. On  the  case  being  called  at  2  p.  m., 
the  pleader  for  the  plaintiffs  got  up  and 
left  the  Court.  His  name  was  called  out 
and  the  names  of  the  plaintiffs  were  also  called 
out.  The  pleader  had  not  stated  that  ha 
had  no  instructions  to  proceed  with  the  suit. 
The  Judge  dismissed  the  suit. 

Held,  that  the  order  dismissing  the  suit 
was  an  order  under  sections  102  and  157 
and  not  under  section  158  of  the  Code,  and 
that  the  plaintiffs'  remedy  was  by  an  ap- 
plication under  section  103  of  the  Code. 
ALLAHDINO  V.  NAWALMAL.  1  S-  L-  R. 
224 

2073  0.  IX.  R.  8,  9,  O.  XVII  B.  1,  2— 
Sections  102,  103,  157,  158 — Adjourned  hear- 
ing—  Dismissal  in  default — Restoration-Sections 
157  and  158  explained. 

The  plaintiff  took  out  processes  against 
his  witnesses,  who  did  not,  however  being 
served,  appear  on  the  adjourned  date  fixed 
for  trial.  The  pleader  for  the  plaintiff 
prayed  for  the  issue  of  a  warrant  for  the 
arrest  of  one  of  them.  This  was  refused. 
The  pleader  then  intimated  that  he  had  no 
further  instructions  to  appear  in  the  suit 
which  was  thereupon  dismissed. 
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Held,  that  the  disraisaal  was  not  uador 
S.  158  of  the  Code,  but  was  under  s.  157  read 
with  3.  102  of  the  Code.  It  was,  therefore, 
competoat  to  the  plaiutiff  to  apply  under  s. 
103  of  the  Code,  to  have  the  order  of  diamisaal 
set  aside. 

The  Scope  of  sections  157  and  158  of 
the  Code,  explained.  If  there  are  no  mate- 
rials on  the  record  at  an  adjourned  date 
of  hearing,  the  Court  ought  to  proceed  un- 
der section  157  of  the  Code.  If,  however, 
there  are  materials,  the  Court  ought  to 
proceed  under  section  158  of  the  Code. 
MARIA.N-NIS3A  alias  DOMAN  BIBI  v.  RAM- 
KALPA  GORAIN,   5  C-  L-  J.  260=34  C- 

235- 

2074  O.  IX.  R.  8-S.  lOSSl  P.  W.  B. 
1907—121  P.  B.  1907— See  section  2  No  21  Col. 
898. 

2075-  0.  IX.  B.  8S.  102— Execution  pro- 
ceedings, dismissed  in  default,  no  resjiidica- 
ta—90  P.   R.   190-2— See   S.  2  Cols:   943,  9i6  — 

2076.  O.  IX.  R.  8—S.  102,  83  P.  R.  1902 
See  S.   96   No.   1199   supra. 

2077.  0.  IX.  R.  8—S.  102—8  G.  W.  N. 
313— See  S.   104  No.    1370   supra. 

2078-  0.  IX.  R.  8—S.  102  See  S.  115 
29  G.  60  No.  1573,  12  M.  L.  J.  473  No.  1612 
supra. 

2079-  O.  IX.  R.  8—S.  102—6  P.  R.  1904 
—144  P.  L.  R.  1904— See  O.  VIIL  R.  1  No. 
2033   supra. 

2080-  O.  IX.  R.  8—S.  102,  37  P.  R.  1904 
See  0.  IX.   R.  3  No.  2051  supra. 

2081-  O.  IX.  R.  8,  9,  O.   XV.  R.  4  S.  102, 

103 -Limitation  Act  (XV  of  1877),  Schedule 
II.  Article  163 — Dismi'isal  of  suit  counsel  hav- 
ing no  instructions — Limitation  for  applica- 
tio'i  for  re-hp.ari'iy  expiring  during  vacations 
—  Noiice  of  motion  does  not  save  limita- 
tion. 

A  suit  filed  in  the  Original  Side  of  the 
High  Court  was'  on  the  pre-empfcory  list  for 
hearing  firsb  on  the  29th  July  1903.  It  was 
not  called"on  for  hearing  until  the  lObh  Au- 
gust. On  the  morning  of  the  lOth  August 
an  application  was  made  for  an  adjourn- 
ment but  it  was  not  granted.  Subsequent- 
ly when  the  case  was  called  on  another  | 
counsel  appeared  for  the  plaintiff  who  stat- 
ed that  he  had  no  iastrucbions  to  go  on 
wibh  the  case  aud  the  suit  was  dismissed. 
Notice  of  applicabion  for  rehearing  of  the 
suit  was  given  on  the  29th  August  1903 
but  the  applicabion  was  made  on  the  19bh 
Noveinber,  a  day  afber  the  day  on  which 
the  High  Court  opjuod  afrer  the  long  va- 
oatio;!.  lb  was  conbeniod  for  the  dofeadv,nbs 
that  the  suit  was  dismissed  under  secbiou 
155  of  thj  Civil  Procadure  Code  aud  ap- 
plication tor  rehiaring  did  not  lie,  and  chat 
if  the  application  lay  ib  was  barred  under 
arbicle  1G3  of  the  second  schedule  of  the 
Limitation   Act. 

It  was  urged  for  the  plain bi(r  bhab  the 
limitation  having  expired  during  vacations 
the  applicabion  could  be  filed  on  the  first 
motion  day    after   the   re-opeading  of    the 


Acts  Sup:  Govt.  (V.  of  1908)    {Contd.) 

Court     which      was     the     19th     November 
1903. 

Hdd,  thabjthe  application  lay  under 
section  103  of  the  Civil  Procedure  Code, 
but  the  applicabionjnot  having  been  made  on 
the  first  day  after  the*  re-opening  of  the 
Court  was  barred,  and  that  the  notice  of 
motion  did  not  prevent  the  law  of  limita- 
tion from  applying.  HINGA  BII3KE  v. 
MVUNV  BIBhiE.  8  C.  W-  N-  97 --31  C. 
150 

2082— O.IZ.  R.  9— S.  103— D if ault— Suffici- 
ent cause:— S.  103  of  the  code  applies  to  a 
reference  under  S  30  Land  Acg^uisition  Act. 

The  pleader  engaged  by  the  applicant 
under  S.  30  Laud  Acquisition  Act  could  not 
attend  owing  to  his  wife's  illness,  and  an- 
obher  genbleman  who  had  agreed  to  take  up 
the  case  for  him  was  unavoidably  prevented 
from  attending  the  Court  and  there  being 
three  cases  on  the  day's  list  above  the  case, 
the  party  himself  did  not  anticipate  that  the 
case  would  be  called  ab  an  early  hour  and  so 
failed  to  be  present  with  his  witnesses  at  the 
time    when   the   case  was  called. 

Held,  that  these  facts  combined  made  out 
a  case  of  sufficient  cause  for  the  re-admission 
of  the  case,  bub  only  subjaob  to  the  defaulting 
party  paying  to  his  opponents  the  costs  of  the 
hearing  on  the  day  on  which  the  case  was  dis- 
missed, the  subsequent  costs  of  the  application 
under. S.  103  C.P.C.  and  bhe  cosbs  of  the  appeal 
before  the  High  Court-^BEHARY  LAL  SCJR 
V.  NANDA  LA.L  GOSWAMI.  H  C-  W-  N- 
430.     (See  Act  1  of  1891  S.  30  GoL  861) 

2033—0  IX.  R.O—  S.  103— Suit  dismissed 
hi  default  for — Ground  for  dismissal  order  be- 
ing set  aside. 

Held  cbat  the  only  ground  on  which,  aa 
order  of  dismissal  of  a  suit  for  default,  can 
be  set  aside  in  pursuance  of  the  law  as  laid 
down  in  S.  103  of  the  Code,  is  that  of  the 
plainbiff's  being  prevenbed  by  any  sufficient 
cause  from  appearing  when  bhe  suit  was  called 
on  for  hearing.  A.  L.  A.  R.  LAKSHMANAN 
CEiETTY  V.    V.    R.   P.   P.  L.    YELLaYAPPA 

CrlETTY,  4.L  BR-  221- 

2334—0.  IX.  R.  9— S.  103— Counsel  not 
appearing  Suit  dismissed  in  default — No  suffi- 
cient cause  for  default. 

A  suit  being  called  on  for  hearing  neither 
of  the  plaintiff's  counsel  was  present 
but  the  plaintiff  was  present  in  per- 
son. However,  to  enable  them  to  come  and 
appear,  the  defendant's  counsel  raised  issues 
in  the  case.  Then  the  court  gave  a  limited 
time  for  the  plaintiff  to  appear.  The  plain- 
tiff's counsel  did  not  turn  up  within  the  time 
allowed,  whereupon  the  suit  was  dismissed. 
The  plaintiff's  application,  under  S.  103  of  the 
Code,  for  the  restoration  of  the  suit  was 
dismissed. 

Hdd,  that  there  was  no  sufficient  cause 
for  setting  aside  bhe  order  of  dismissal  (13  3 
12  foil,  and  26  M  599  nob  followed.)  ESMAIu 
EBRVHfMy.  liAJI  JAN  MOHAMMED,     10 

B  L.  a  90i. 
20S5— 0.  IX.  R.  9.— S.   103.  DisniissaZ  of  suit 

for  default, — Second  salt  for  sama  count.    Pro- 
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cedure  of  A'ppellatc  Court — 2.  A.  L.  J.  118— see 
N.  W.  P.  Tenancy  Act  U  of  I'JOl— 6'.  193,  197— 
2086—0.  IK.  R.  9— S.  md— Hindu  Law- 
Partition — 'Joint  family  proportyStnt  for 
partition  diavilssed  for  default — Fresh  suit  for 
partition   ma.ntainable. 

Tlio  plaintilf  iilod  a  suit  for  partition  but 
it  was  dismissed  for  default.  Ou  a  fresh  suit 
iustitutcd  by  him— 

Held,  that  the  right  to  onforoo  partition 
is  a  legal  incident  of  a  joint  tenancy,  and 
so  long  as  such  tenancy  suljsist  s  so  long 
may  any  of  the  joint  tenants  apply  to  the 
Court  for  partition  of  the  joint  property, 
and  that  the  fresh  suit  was  not  barred. — 
BISHESHAU   .D\S   v.    RAM    PAR>;HAD.     3 

A- L.  J.  379-W.  N- A,  1906,  p.  U2  =  28 
A ,  627. 

2087.  O.  IX.  n.  9-S.  103—Mortgage- 
Bedtunption — Stiit  for  redemption  by  an  Jieir 
of  one  of  the  owners  of  equity  of  redemption 
dismissed  in  dcfaidt — Redemption  allowed  in 
favor  of  mother  owner  on  suit  filed  by  him 
jointly  with  the  sons  of  the  person  whose  suit 
was  dismissed — Relationship  of  trust  not 
created. 

A  suit  for  redemption  by  a  son  of  the 
mortgagor  was  dismissed  in  default  of  pro- 
secuiiou.  Subsequently  the  respondents, 
sous  of  the  plaintiff  whose  suit  had  been 
dismissed  for  default,  and  the  appellant 
who  had  share  in  the  equity  of  redemp- 
tion along  with  the  mortgagor,  brought  a 
fresh  suit  for  redemption  and  the  claim 
was  decreed  on  the  ground  that  the  claim 
of  the  appellanij  was  not  affected  by  the  dis- 
missal of  the  previous  suit  and  that  the 
respondents  alone  were  bound  by  it.  The 
present  suit  was  brought  by  the  respondents 
against  the  appellant  for  redemption  of 
their  share  of  the  mortgaged  porperty  on 
payment  of  the  proportionate  share  of  the 
mortgage    consideration. 

Held,  that  the  suit  was  not  maintain- 
able for  the  appellant  was  not  a  trustee 
for  the  respoudonts  and  his  right  to  avail 
himself  of  all  the  defences  which  the  mort- 
gagee had  to  the  suit  of  the  respondents 
was  not  affected  by  the  fact  that  he  and 
they  had  sued  jointly  for  redemption.  15 
Cal.,  422  (P.  C);  8  ^/^295;  11  All.,.^23  \F.  B  )■ 
93    P.    R.    1879    referred    to.     IMDAD   ALT  v 

HUBMAT  ALL    89  P.  L-  R.  1905  =  82  p. 
E  .  1905- 

2088.  O.  IX  R.  9^-S.  2^<?— Ex- parte  decree 
"—Application  to  set  aside — Lejiient  treatment 
of  defaidting,  parties-^-Setting  aside  of  ex-parte 
proceedings   by    consent. 

The  defendant  applied  to  set  aside  an 
ex-parte  decree  passed  against  him.  The 
plaintiff  agreed  on  condition  of  payment  of 
costs  and  a  date  was  fixed  by  the  Munsiff 
for  their  payment.  Ou  that  date  the  ap- 
plication was  dismissed  by  the  successor  of 
the  Munsiff,  who  originally  heard  the  ap- 
plication, on  the  ground  that  the  summons 
was  duly  served  on  the  defendant,  and  the 
order   dismissing  the  application  was,  upheld 
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Held,  that  the  appHoation  was  wrongly 
rejected*  The  defendant  should  have  beeo 
leniently  treated,  specially  because  the 
plaintilf  had  given  his  consent  to  the  grant  of 
the   application.     PAUTAP     SINGH    v    NA- 

19oT  ^^^'  ^^  ^*  ^'  ^^^^^^59  p.  L.  R.. 
2089.  0.  IX.  R.  9,  O.  XXI.  R.  90,  S.  104 
141— S.  103,  311,  688  and  6i7~Order  refusing 
to  set  aside  the  order  dismissing  an  aiy-piica- 
lion  for  setting  aside  the  sale  in  default,  not 
appealabc. 

Section  647  only  renders  provisions  of 
procedure  applicable  and  cannot  being  read 
with  Section  588,  cl.  8,  confer,  by  implica- 
tion, an  indirect  right  of  appeal,  imasmuch 
as  appellate  jnrisdiotion  cannot  bo  created 
except  by  express  language  in  an  enactment 
(10  B.  433,  27  C.  414,  31  C.  207,  and  11  M. 
319   refd.). 

No  appeal,  therefore,  lies  against  an 
order  rejecting  an  application,  under  sectioa 
103,  of  the  Civil  Procedure  Code  for  reviving 
an  application  under  S.  311  of  the  Code  dis- 
missed in  default.  MUSAMMAT  SOBARAN 
KUAR  V.  UDE  SAH.  IQ  0-  C-,  353. 
See  also  No.  2094  infra. 
2090  O.  IX.  R  9,  13,  O.  XLL  R.  19— 
103,    108   and  558. 

There  is  no  warrant,  whatever,  for 
importing  by  way  of  addition  either  into 
sections  103  and  108  or  sections  558  and  560  of 
the  Civil  Procedure  Code,  negative  worda 
to  the  effect  that  the  Court  shall  not  set 
aside  an  order  of  dismissal  or  decree  pas- 
sed ex-parte,  if  the  party  or  his  vakil  waa 
not  prevented  by  sufficient  cause  from 
appearing. 

There  is  nothing  in  any  of  the  abov© 
sections  of  the  Code  to  imply  that  the 
application  for  re  toration  cannot  be  grant- 
ed unless  there  was  sufficient  causa  which 
prevented  the  appearance,  though,  if  thera 
was  such  a  cause,  it  is  made  obligatory  oq 
the  Courts  in  the  oase  of  original  suita 
to  set  aside  the  order  of  dismissal  or  dec- 
ree  passed    exparte   as    the    case    may    be. 

When  appearance  was  prevented  by  a 
sufficient  cause  the  Court  has  no  discre- 
tion in  the  matter  under  the  Code  and 
must  restore  the  case  to  the  file  whatever 
may  Prima  facie  be  the  merits  of  the  suit 
or  the  defence  thereto;  in  other  cases  whea 
there  may  be  other  just  and  reasonable 
cause  for  restoring  a  case  to  file,  the  me- 
rits of  the  applicanf^s  case  will  form  a, 
very  important  element  in  the  exercise  by 
the  Court  of  its  jfadicial  discretion.  SOMAY- 
YA  V.  SUBBAMMA.     26    M-  599- 

2091     O.   JX.     R.     9,     O.   XVIL    -R.  2-S. 

103,  15?   Dismissal    for     default — Wilful  and 
contamacious  absence   of  party, 

A  plaintiff  is  not  entitled  to  set  aside 
the  order  of  dismissal  of  his  suit  for  de- 
fault of  appearance  when  the  Court  finda 
that  the  plaintiff's  absence  was  wilful  and 
contumacious  and  amounted  to  a  refusal 
to  aabmit  himself    to     the     iurisdiction   of 
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the  Court.  23  Bom.,  417,  31  Cal,  150,  26 
Mad.,  599  referred  to.  GURDIT  STNGH  v. 
SOHAN  SINGH.  173  p.  L-  R-  1905  =  46  p. 
R   1905 

2092  0.  IX.  R.  9,  O.  XVII.  R.  8,—S. 
103^  157 — No  interfere  with  order  of  restora- 
tion—  Lower  Court's  discretion — Sufficient 
cause. 

Whea  the  Court,  before  which  a  suit 
has  been  iostituted  and  has  been  dismis- 
sed without  being  tried,  is  of  opinion  that 
the  case  ought  to  be  tried,  the  appellate 
or  revisional  Court  should  not  generally 
interfere.  A  generous  construction  should 
be  placed  on  the  enactment,  which  gives 
the   power    to   restore. 

The  general  policy  of  the  Legislature, 
in  a  matter  of  this  sort,  is  shown  by  the 
fact  that  a  right  of  appeal  is  given  against 
an  order  refusing  to  restore,  but  no  right 
of  appeal  is  given  against  an  order  of  res- 
toration. As  to  sufficient  cause,  a  Court 
of  revision  ought  not  lightly  to  interfers 
with  the  discretion  exercised  by  the  Lower 
Court.  (26  M.  399  Refd.)  GOPAL  ROW  v. 
MARIA    SOOSAIYA    PILL  \I,   17    M-   Ij.    J. 

225  =  30  M-  274- 

2093  O.  IX.  R.  9,  Second  Schedule— S. 
103,  52'4.  Decree  in  accordance  with  award 
— Defendant  not  appearing  to  file  objections 
— Ex-parte  decree. 

Where  the  defendant  did  not  appear 
and  file  objections  to  an  award,  and  dec- 
ree was  parsed  in  accordance  with  the 
award  under  Section  522,  Civil  Procedure 
Code  the  decree  cannot  be  said  to  have 
been  passed  ex-parte  and  the  order  review- 
ing it  was  held  to  be  illegal.  SIDHU  RAM 
V.   GAMAN.     10  p.    L.  R.,  1901- 

2094.  O.  IX  R.  9,  O.  XXT  R  88,  S.  104,  141 
—S.  103,  810,  5'S'«,  r>i7— Order  refnsimj  to  re- 
store an  application  under  S.  310  wliicli  had 
been  dismissed  for  defatUt  vol  appealable. 

No  appeal  lies  from  an  order  refus- 
ing to  restore  to  the  file  of  pending  ap- 
plications, an  application  under  S.  310, 
C.  P.  C,  which  had  been  dismi.s«ed  for  de- 
fault of  appearance.  The  principle  applied 
in  31  C.  207  ;  10  B.  4B::J  and  11  M.  319  foil. 
GHASITI    BIBI  V.   ABDUL    SAMaD.     1907 

A.  WN- 186 -29  A.  59S- 

(See  also  No.  2084  suprn). 
2095-.    0,  IX  R.  9  S.    90,  105-  103,  578,  591 
— Objection  to  re-opening  a  case  not  having  been 
taken  in    the  Original    Court   the  point  can.not 
be  raised  iro  the  Appellate  Court. 

The  plaintiff-appellant  was  the  plaintiff 
in  a  suit  for  money  brought  against  defend- 
ant-respondent on  a  day  (t  he  4th  April  1900) 
to  which  the  hearing  had  been  ac  j  >urned. 
His  agent,  who  was  conducting  the  c.i.se,  fail- 
ed to  appear  and  the  Court  dismissed  the 
suit  under  section  102,  Civil  Procedure  Code. 
On  the  1st  May  the  agent  attended  and  ap- 
plied that  the  case  might  be  ro-openod,  al- 
leging that  he  was  prevented  by  tha  accident 
of  missing  his  steamer  from  being  present  on 
the   '1th   April.    NoticQ   Wtis  sent   to   the  de- 
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fendant  to  show  cause  against  the  reopening 
of  the  case  and  on  the  23rd  May  both  parties 
wore  present.  Plaintiff-appellant's  agent  ox- 
plained  how  it  was  he  had  been  prevented 
from  appearing  on  the  4th  April  and  the  de- 
fendant-respondent had  no  objection  to  the 
case  being  ro-oponed.  The  Judge  accordingly 
re-opened  the  case  under  section  103,  Civil 
Procedure  Code,  and  after  hearing  the  rest 
of  the  evidence  decided  in  favour  of  plaintiff- 
appellant.  The  defendant-respondent  then 
appealed  to  the  District  Court  and  made 
it  his  fiist  ground  of  appeal  that  the  case  had 
been  wrongly  re-opened  without  sufficient 
cause  having  been  proved.  The  District  Court 
framed  an  issue  whether  plaintiff-appellant's 
agent  was  prevented  by  sufficient  cause  from 
appearing  on  the  4th  April. 

Additional  evidence  was  taken  and  the 
Township  Judge  found  that  the  evidence  was 
insufficient  to  prove  sufficient  cause.  The  Dis- 
trict Judge  concurred  in  this  finding  and 
reversed  the  first  Court's  decision.  The  pre- 
sent second  appeal  was  based  on  the  grounds 
(1)  that  the  District  Court  should  not  have 
gone  into  the  question  of  re-opening  after 
defendant-respondent  had  agreed  to  the  case 
being  reopened  ;  (2)  that  the  District  Court 
was  wrong  in  remanding  the  case  and  should 
have  decided  the  appeal  on  the  merits  ;  (3) 
chat  there  were  good  grounds  for  reopening 
the  case. 

Held,  that  section  578,  Civil  Procedure 
Code,  debarred  the  District  Court  from  re- 
versing the  decree  on  the  ground  of  tho 
wr'>ng  re-opening  of  the  case,  if  \t  was  wrong- 
ly re-opeued. 

Held,  also  that  defendant-respondent  after 
hiving  refused  to  miko  objicLion  should  not 
have  been  permitted  to  raise  the  question  ia 
the  Appellate  Court. 

Hid.  also,  that  an  order  under  section 
103,  Civil  Procedure  Code,  is  not  an  order 
affecting  tho  decision  of  a  case  within  the 
meaning  of  section  591.  I.  L.  R.,  22  Cal., 
page  981  referred  to.  SHEWDATROY  BHIS- 
SASURDAS  V.  MOLL  A  TAR.  \J.  BR.  1901 
P-  117. 

2096      O.    IX.  R.  9— S.  103—28   C.  Sl-Seo 
S.  2  No.  72  supra. 

2097.     O.    IX    R.   9— S.   103-10   C.   W.N. 
839  -See  S.  11  No.  214,  480  sujrra. 
2098-     O   IX  R    9— S.  103—8  C, 
104  No.  1370  supra. 

O.  IX  R.  9S.  103—29  C. 
1573  supra. 

IX  R.  9— S.   10?— Pee  S.  141—31 
1688,    97   P.  R.   1907.     No.    1693 


W.  N.  313 
60— See  S. 


0. 

No. 


—See  S 

2039. 

115  No. 

2100. 

0.  207, 
supra. 

2101-  0.  IX  R.  9— S.  103—144  P.  L.  R. 
1904.     See  0.  Vfll  R.  1  No.  2033. 

2102.  O.  IX  R.  9— S.  103- 2(>  B.  201.  See 
O.  IX.  R.  4  No.  2054  .supra. 

2103.  O.  IX  R.  9—S.  103~See  0.  IX  R.  7 
10  0.  ir.  N.  991,  No.  2064,  4  L.  B.  R.,  1907,  p. 
17,  1  N.  L.  R.  143,  5  O.  C.  294,  6  0.  C.  34,  12 
P.  L.  R.  1903,  43  P.  R.  1907,  1  S.  L.  R.  224, 
3i  C.  235,  No.  2066  to  8073,  ^1  C.  150,  No.  2061 
supra. 
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2104-  O.  IX  R.  11  S.  106— Suit  disviissi'd 
in  dcf,  ndants'  nbsencc  on  pldinliffs  td-ilure  to 
advance  evidcncc  —  lO  C  W.  N.  -10 — See  S.  11, 
No.  MO,  Col.  1008. 

2105-  O.  IX  R.  11— S.  106—8  C.  W.  N.  621 
—S<'('  S.  115,  No.  1588  supra. 

2105  (a).  0.  IX  R.  11,  13— S.  106,  108— 
Ex-parto  decree  set  aside:  against  some  defen- 
dants— Ejjcct  on  other  defendants.  Test  prima 
facio. 

S.  108  of  tho  Code  must  bo  read  witli 
S.  106  and  effect  should  bo  given  to  all  the 
provisions  contained  in  them.  It  cannot  be 
laid  down  as  an  inflexible  rule  of  law,  that 
whenever  au  order  is  made  under  S.  108  of 
the  Code  tho  effect  is  to  set  aside  the  whcle 
decree,  although  it  may  have  been  made 
against  some  ot  the  defendants  after  a  con- 
test or  although  au  unsuccessful  effort  may 
have  been  made  by  some  of  the  defendants 
to  set  aside  the  ex-parte  decree.  The  Court 
is  not  bound  to  set  aside  the  whole  decree 
and  to  re-open  the  entire  suit  under  all 
circumstances.  4  C.  W.  N.  456,  8-  W.  R.  260 
referred  to,  25  0.  155  expld. 

The  true  test  to  be  applied  is  whether 
the  suit  as  framed  could  have  been  main- 
tained and  a  decree  made  in  favour  of  the 
plaintiffs  if  the  defendant  against  whom  the 
decree  has  been  made  ex-parte  was  not  a 
party  to  the  suit.  JADUBANSA  NARAlN 
V.  MOHUNT  HARI  OHARAN  BHARATI. 
6  C.  L.  J.  226 

(See  also  No.  2107  infra.) 

2108-  O.  IX  R.  13— S.  108 -Inapplicable 
where  no  decree  agaijist  a  person  not  appear- 
ing. 

S.  108,  C.  P.  0.,  even  if  exhiustive,  does 
not  apply  to  a  case  in  which  there  is  no 
decree  against  a  person  who  has  not  appeared. 
NAND    RAM    v.    RAMDYAL.     1    A-    L-    J-, 

470 

2107-  O.  IX  R.  i5— S.  i05  -Ex-parte  decree 
set  aside  against  all  defendants  on  application 
by  one  defendant  only 

In  this  case  an  exparte  decree  was  set 
aside  against  one  of  the  defeadants  on  his 
sole  application,  and  on  appeal  the  Subordi- 
nate Judge  sot  aside  the  decree  against  others 
who  did  not  appear. 

Held,  that  this'  was  rightlv  done.  25  0. 
155  approved  of.  AJODFIYA  PERSHAD 
SINGH  V  SHEO  PERSHAD  SINGH.  5  C- 
W-  H  58- 

{See  also  No.  2105  supra.) 
2108     O.  IX  R.    J3-S.    108 -Civil    Proce- 
dure Code  1882,  S.  lOQ  —Jurisdiction  to  set  aside 
ex-parte  decree. 

Held,  that  no  application  under  section 
108,  Civil  Proceoure  Code,  can  be  granted 
by  the  original  Court  after  the  decree 
passed  by  that  Court  has  mergod  in  the 
decree  passed  by  the  Divisional  Judge  or 
the  Chief  Court.  The  Court  passing  the 
final  decree  alone  can  entertain  such  appli- 
cation. SAYAD  ZAHQR  UC-HASSAN  v. 
GANDA  MAL,  p.  K,.  4  of  1901. 

2109-  O.  IX.  R.  13— B.  lOS— Ex-parte  pro- 
CQedings—Daath  of    defendant— Eight;  of  heir 
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of   defendant   to   apply  to   set    aside  ox-parte 
order. 

Held,  that  where  a  defendant,  against 
whom  a  decree  has  been  passed  ex-parte,  dies, 
liis  legal  ropreseubativo  is  competent  to  ap- 
ply, under  section  108  of  the  Code  of  Civil 
Procedure  for  an  order  to  sot  aside  the  ex- 
paric  decree.  21  AIL,  21  i:,  dissented  from,  and 
29  Cal.,  33,  followed.  Mussnrninit  JAS  KAUR 
V.  Bhai  MAHTAB  SINGH,  88  P-  l*-  R-  1903 
=  38  p.  R  1903 

2110-  O.  IX.  B.  13— S.  108— Ex  parte  dec- 
res— 8  M7?i»i'jus.     Substituted  service  of  — 

The  Court  dismissed  application  filed 
under  section  108  of  the  Civil  Procedure 
Code  on  the  ground  that  the  judge  who 
decided  the  case  had  written  in  his  English 
proceeding!  that  substituted  service  had  beoa 
effected.  The  returned  summons  had  beea 
destroyed  in  the  ordinary  course  and  the 
Court  did  not  permit  oral  evidence  to  be 
taken  in  respect  of  it.  Tnere  was  no  order 
on  the  record  by  which  substituted  service 
was  directed  to  be  made. 

Held,  that  the  defendants  were  not  de- 
prived of  their  remedy  under  section  108 
of  the  Civil  Procedure  Code  merely  because 
the  original  summons  had  been  destroyed, 
BourkJs  Reports,  p.  27  and  2  Bombay,  449, 
referred  to.     GHALLU  RAM  v.  DURGA  DAS. 

62  ?.  li.  R-  1904-42  P-  R- 1904- 

2111  0.  IX.  B.  13— S.  105— Ex-parte  dec- 
ree. Transfer  of — Decree  set  aside — Maintain- 
ability of  suit  by  transferee  on  original  cause 
of  action. 

The  plaintiff  obtained  an  ex-parte  money- 
decree  and  transferred  it  to  another  persoa 
by  an  oral  agrconicnt.  The  transferee  was 
brought  on  the  record  as  the  person  en- 
titled to  execute  the  decree  -and  the  order 
bringing  him  on  the  record  became  liaal. 
The  decree  was  sub-eqaeutly  set  aside  on 
the  application  of  the  defendants. 

Held,  that  the  transferee  was  entitled 
to  prosecute  a  suit  on  tho  original  cause 
of  action  against  the  defendants.  1  All.  44,^ 
distinguished.     GURDIT  SINGH  v.  GHANDA 

SINGH,     135  p.  ii.  R,  1905=78   P-  R. 
1905 

2112  0.  IX.  R.  13— S.  108  inapplicable 
— Foreclosure  decree — Application  for  order 
absolute— S.  87  T.  P.  A.— Notice  to  Judgment- 
debtor  b'fore  making  order  absolute — Ex-parte 
order  absolute. 

A.  obtained  a  decree  against  B.  and 
other  persons  for  foreclosure  of  certain 
mortgaged  property  and  time  was  allowed 
up  to  the  23rd  August,  1899,  for  payment 
of  the  decr(  e-money.  On  the  13th  Septem- 
ber, 1899,  A  applied  to  have  the  order  for 
foreclosure  made  absolute,  alleging  that 
the  money  had  not  been  paid  up  to  that 
date  by  B.  The  7th  October,  1899,  was  fix- 
ed for  the  case  and  it  was  directed  that 
notice  should  be  served  on  all  the  judg- 
ment-debtors. The  notice  on  B  was  serv- 
ed by  affixing  it  to  the  door  of  B's  house. 
On  the  7t.h  October,  the  first  Court  pass- 
ed an   Older    absolute   for  foreclosure.    Oa 
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the  24th  November,  1899,  B  mado  an  ap- 
plication, under  S.  108  G.  P.  Code  to  have 
that  order  sot  aside  on  the  ground  that 
the  notice  had  not  boon  served  upon  him. 
The  application  was  rej  ctod  but  on  appeal 
the  Subordinate  Judge  liuld  that  the  applica- 
tion was  one  v/hich  might  be  made  under 
660.    108    of   tha    Code. 

Held,  that  sec.  108,  Civil  Procedure  Code, 
was  inapplicable,  and  the  fact  that  the 
resp  indent  was  not  served  with  notice  gave 
him  no  right  to  have  the  order  passed 
under  S.  87,  Transfer  of  Property  Act,  set 
aside.  The  order  of  the  Court  making  the 
decree  for  foreclosure  absolute  was  a  pro- 
per order,  and  one  which  it  was  bound 
to  pass.— JAFRI  BEGAM  v.  LAKSHMI 
DHAR,  4  0    C-  238. 

2113.  O.  IX.  li.  13— S.  108—Exparte  dec- 
ree under  S.  90  of  the  Transfer  of  Property 
Act — Application   to   set   aside. 

An  application  made  under  S.  108 — 0. 
IX  R.  13  of  C.  P.  C.  to  set  aside  an  ex- 
parte  decree  passed  under  S.  90  of  T.  P.  A. 
is  not  maintainable.  6  O.  C  114,  15  A.  84 
referred  to.  GURDIN  PANDAY  v.  RAX 
GOKUL  CHAND  BAHADUR.  9  0.  C- 
288* 

2114  0.  IX.  R.  13— S.  108— Decree  on  an 
alleged  compromise  repudiated  by  defendants 
whether  ex-parte. 

Where  a  Court  finds  that  an  alleged 
compromise  on  which  the  decree  was  based 
was  not  actually  entered  into  by  the  defend- 
ants, that  the  defendants  were  not  duly  serv- 
ed with  summons  and  were  not  present 
or  represented  at  the  trial,  it  is  justified  in 
holding  the  decree  go  made  as  an  ex-parte 
decree  and  that  the  defend  ints  are  entitled 
to  applv  under  section  108  of  the  Civil  Proce- 
dure Code.  6  \V.  R.,  ,\Ii.s.  Rul.,  36  followed. 
14. W.  R.,  299  distivtjnished.  BHOLAI  NAS- 
KARv.  ALAGH  NASKAR.     3  Q.    L.   J.    158 

2115  0.  IX.  R.  13— S.  103— Jurisdiction  to 
enquire  into  subsequent  fraud — Setting  aside 
decree  partially. 

Where  an  ex-parte  decree  is  found  to  have 
been  obtained  without  service  of  summons, 
and  the  record  shews  that  it  has  been  subse- 
quently assented  to,  but  the  genuineness  of 
such  assent  is  disputed  by  the  defendant,  the 
Court  has  jurisdiction  to  investigate  whether 
in  fact  there  was  any  assent  in  order  to  en- 
able it  to  decide  whether  any  order  ought  to  be 
mado  under  section  108,  Civil  Procedure  Code 
for  setting  aside  the  decree. 

When  a  decree  passed  ex-parte  against 
several  defendants  is  set  aside  and  the  case 
revived  at  the  iiistance  of  one  of  them,  under 
section  108,  Civil  Procedure  Code,  the  order 
does  not  necessarily  revive  the  whole  suit  to 
the  benefit  of  the  other  defendants  whose 
prayer  under  the  section  has  been  heard  and 
rejected.  25  Gal.,  135  distinguii^hed,  KUN- 
JA  BEHARI  GHOSK  v.  DURGAMONI 
DASSI.     3  C  T-  J.  130 

2116     0.  IX.  R.  13-S.    108- Application    to 
set  aside  ex-jparte  decree- Right  of  defenda?i(8 
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representative  to  continue  jJ^^ceedings. 

H'ld,  that  if  procedings  undor  S.  108  of 
the  Code  of  Civil  Procc-  dure  have  boon  initi- 
ated by  the  defendant  the  legal  representative 
of  the  defendant  is  entitled  to  continue  such 
proceedings.  /.  L.  R.  21  A.  271  diss.;  20  C. 
33  ref.  to.     BET  I  J 10  O  y  S  H  A  M  BE  H  A 11 1  L  A  L 

A   W  N.   1907  p.  176;|4  A-  I-.  J.  480=29 
A  574. 

2117  O.  IX.  R.  13— s.  108— Some  defendant's 
application  to  set  aside  ex-parte  decree— lievival 
of  ..tic 2  wltole  case. 

If  the  question  involved  in  a  case  ia 
whether, the  liability  of  the  dofeudauta  is  j  jint 
or  several  and  in  such  case  the  expartu  dec- 
ree is  set  aside  on  the  application  of  some  of 
several  defendants,  the  entire  decree  is  set 
aside  and  the  trial  de  novo  ought  to  be  a  trial 
of  the  whole  case  in  the  presence  of  all  the 
parties.  6  C  W.  N.\  109  dist;  25  G.  155  foil.— 
IlNT  RE    HARI    DAS    KURMAKaR.     gn    L. 

J.  202-  ^' 

( But  ^ee4  M  L  T  230  No.  2122  infra). 

2118  O.  IX.  R.  13— S.  108-Swu  to  set 
aside  decree  for  fraud  in  service  of  summons 
—Question  already  disposed  of  in  proceedings 
under  s.    108  of  the  G.  P.    G. 

In  a  suit  A  versus  B  to  set  aside  a  dec- 
ree upon  the  ground  of  fraud,  the  sole  fraud 
alleged  was  with  respect  to  service  of  sum- 
mons on  A.  This  question  had  already  been 
gone  into  and  decided  b)  two  Courts  ad- 
versely to  A  upon  his  application  made 
under  s.  108  of  the  C.  P.  G. 

Held,  that  the  suit  was  not  maintain- 
able. 2S  C.  475  and29C.  39d  dist.  PURAN 
CHAND  V.  SHCEDAT  RAI.  A.  W  N  IQn? 
?  8    4  AL.  J.  61=29  A.  212.  ^"^ 

2119  O.  IX.  R.  13— :s.  lu^— Ex  pa>te  dec- 
ree against  more  defendants  than  one  Exe- 
cutiou  against  some  of  the  defendants— Ap- 
plicdtion  by  other  defendants  to  set  aside 
ex  parte  decree  —  Limitation  —  HA  MM  ANT 
RAGHAVENDRA    v.    SHANKER     RAOJI— 

9  B    L.  E    3.^3-31  B-  303. 

2120  O.  IX.  R.  13  S.  108~B.ehcaring  of 
suit  decreed  ex-parte — 3  G.  L  J  199— See 
T.   P.    A.    IV  of   1882  S.  38   Col:    753. 

2121  O.  IX.  R.  13— S.  108— Order  passed 
ex-parte— Powers  of  Gourt  to  set  a^de—32 
C.  253  (F.B).  See  T.  P.  A.  JV.  of  1882.  S. 
87,  89    Gol:  670.  ^ 

2122  O.IX.  R.  13— S.  108— Defendant  flU 
mg  written  statement  and  not  appearing 
afterwards  can  apply  to  set  aside  ex-parte 
decree. 

In  this  ease  the  defendant,  after  filing 
a  written  statement,  failed  to  appear  at 
any  adi  ra r-iod  hearing  and  an  '  ex-parfe 
decree    was   passod  against  him. 

Held,  he  can  apply  undor  S.  108  of 
the  Code  to  set  aside  tlio  decree  (20  A 
195,  20  B.  330,  23  C.  738,  18  M.  L.  J.  51 
followed).  T^IUNIAPPAN  CHETTY  v  BA- 
LAYAN    CHETTY,   4   M-  L.  T-  216- 

2123  O.  IX.  R.  13— S.  108— One  d>fen' 
dant  applying  to  set  it  aside  ex'parle — dec- 
ree— Decree  set  aside  as  against  alt  defendants 
— Invalid — 
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A  sued  B.  0.  and  D.  to  recover  a  oor- 
fcain  sum^of  inonoy  from  thoin  por.soaally 
and  as  managers  of  a  dovastanam,  for 
revenue  paid  by  him  for  them.  The  defen- 
dants did  not  appear  and  the  petitioner 
obtained  an  cx-parte  decree  against  them 
C  npplied  under  S.  108,  C.P.O.  to  have  the 
decree  set  aside,  and  the  District  Munsiff 
set  aside  the  whole  decree  as  against  all 
the    d'>fendants; 

Held,  that  the  ex-parte  decree  as  against 
the  defendants,  other  than  the  one  who 
had  shown  sufficiont  cause  within  the 
meaning  of  S.  108,  could  not  be  sot  aside. 
(24  A  383,  18  B.  142,  25  C.  155,  4  C.  W. 
N.  456,  26  M.  604,  8  \V.  R.  200  Rofd.  to,) 
VALIA  KONIKKAL  KDATIIIL  CHKRIA 
PANJl  ACHAN  V.  MARUTHA  VEERA 
KAVUNDAN.   4   M-  L-  T-    230- 

{Sec  No,  2117  Supra  5  0.  L.  J.  203 
and  No.   2121    (a)   infra   15   C.  P.    L.  B.  179) 

2124.  0.  IX  R.  13 — S.  108 — Application  un- 
der S.  108  can  be  heard  pending  appeal. 

The  defendant  after  preferring  an  appli- 
cation for  setting  aside  an  ex-parte  decree 
under  section  108,  C.  P.  C,  filed  an  appeal 
against  the  decree. 

Held,  that  the  first  Court  had  jurisdic- 
tion to  hear  the  application  during  tiie  pend- 
ency of  the  appeal.  9  W.  R.  301,  27  M.  602 
referred  to.  B.  L.  R.,  F.  B.  R.,  p.  362,  35  W. 
Va.  384—14  S.  E.  7  relied  on.  SARAT 
CHANDRA    DHAL  v.   DAMODAR  MANNA. 

12CW.  N-885. 

2124  (a).  O.  IX  B.  13— S.  108— Setting  aside 
of  an  ex-parte  decree — Gj-defendant  in  an 
ex-parte  decree. 

When  an  ex-parte  <^ecree  is  set  aside  on 
the  application  of  the  defendant  against 
whom  it  was  passed  the  case  is  not  re  opened 
as  against  a  co-defendant  who  had  appeared 
and  defended  the  suit.  8  W.  R.  260.  6  0.  L. 
R.  69,  7  W.  R.  237,  11  W.  R.  18,  20  W.  R.  286, 
18  B.  142,  25  0.  155,  25  C.  175,  4  G.  W.  N.  456 
followed  and  referred.  LALJI  v.  MUST. 
AMTUL  BASHIR.  15  C-  P-  l»  R.  1902, 
p.  179. 

(See  also  Nos.  2117  and  2123  supra.) 

2125-  0.  IX.  B.  13— S.  108— Ex-parte  dec- 
yge — Effect  of  order  of  revival  lohen  decree  is 
divisible. 

Where  the  two  sets  of  the  defendants 
set  up  separate  and  distinct  defences  and 
an  ex-parte  decree  was  passed  against  them 
and  one  set  of  the  defendants  applied  for 
restoration  of  the  suit  under  section  108 
of  the  Civil  Procedure  Code  and  the  case  was 
restored,  held,  that  .the  order  restoring  the 
suit  had  not  the  effect  of  re-opening  the 
decree  against  the  other  set  of  defendai. ts 
■who  had  not  applied  fort  restoration,  as 
the  ex-parte  decree  was  divisible  and  was 
equivalent  to  two  distinct  decrees  though 
in  form  it  was  a  single  decree.  MOHIM 
CHANDRA  GUHA  v.  ANNADA  CHARN 
DJTT.    6  C-  W.  N-  109. 

See  also  2117,  2123  and  2124  (a)  sup- 
ra. 
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2126-  O.  IX.  R.  13—3.  108.  Ex-parte  decree 
for  sale  of  mortgaged  property  set  aside  as 
against  one  of  several  mortgagors — Decree  sub- 
sisting against  the  others — Order  absolute  for 
sale. 

A  decree  for  sale  of  mortgaged  property 
Was  passed  against  the  mortgagors,  who  were 
three  in  number.  It  being  exparte  as  against 
one  of  them,  he  gob  it  set  aside  as  against 
himself.  The  decree  passed  against  him 
eventually  was  for  a  smaller  sum  than  was 
found  duo  in  the  decree  sudsisting  against 
the  other  two  mortgagors. 

On  application  for  order  obsolute  for  sale, 
held,  that  an  order  should  issue  for  sale  of 
the  mortgaged  property,  but  the  sale  of  the 
share  belonging  to  the  mortgagor  against 
whom  the  ex-parte  decree  was  set  aside,  be 
stayed  until  sale  of  the  shares  belonging  to 
the  other  two  mortgagors;  if  the  proceeds  of 
the  last-menUoned  sale  be  insufficient,  to 
satisfy  the  lesser  amount  found  to  be  due, 
the  property  of  the  other  mortgagor  be  sold 
to  make  good  the  deficiency.  SHAIDA  HU- 
SAIN  V.    HUB  HUASIN.     A-  W.   N-al902. 

P.  189-25.  A.  42 

2127.  O.  IX.  B.  13,  S.  115— S.  108,  622— 
Bevision  A.  W.  N.  1904  P.  227— Qee  Pro.  S. 
C.  C.    Act    IX    of  1887    S.    25    Col.    769. 

2128.  O.   IX.   B.   13    S.  115-S.    108,   622. 
A  case    comes    within    the   scope    of    the 

first  two  clauses  of  Section  622  of  the  Civ. 
Procedure  Code,  not  only  where  a  Coui't 
has  tried  a  case  which  it  has  no  power  to 
try  or  has  failed  to  try  one,  which  it  has 
power  to  try,  but  also  where  it  has  applied 
a  course  of  procedure,  which  is  not  applic- 
able to  it,  or  has  failed  to  apply  to  it  a 
course  of  procedure  which  is  applicable.  1 
0.  W.  N,  626;  20  CaL,  8;  22  Cat.,  767,  refer- 
red  to. 

Tf  the  representatives  of  a  deceased  de- 
fendant are  substituted  in  his  place  on  the 
record,  they  enjoy  the  same  rights  under 
Section  108  of  tne  Civil  Procedure  Code  as 
the  original  defendant  did.  21  Ail.,  274, 
disf^ented  from.  GANODA  PRASAD  ROY  v. 
SHIB   NARAIN    MUKER-JEB.     29  C-  83- 

But  See  contra — 28  M.  361  under  S.  50, 
No.  931   supra  Ool.    1147. 

2129.  O.  IX  B.  18  S.  lOQ— Order  setting 
aside  ex-parte  decree  not  appealable,  A.  W.  N. 
1903  P.  39—25  A.  280— See  S.  104  No.  1348  (a) 
supra  but  see  13  M.  L,  J.  303  under  105  No. 
1388  supra. 

2130.  O.  7ZR.  13,  O.  XXII B.  2,  (1),  (2)— 
S.  108,  443 — Ex-parte  decree  against  several 
defervdanis — D'cree  set  aside  on  application  of 
some  of  them — -Revival  of  entire  suit — Civil 
Procedure  Code  (Act  XIV  of  1882)— Section  443 
— Suit  against  minor — Appointment  of  guar- 
dian  ad  litem — Duty  of  Goiirt. 

Per  Stanley,  C.  J.— Held,  that  upon  an 
application  under  Section  108  of  the  Civil 
Procedure  Code  the  ex-parte  decree  must  be 
set  aside  in  its  entirety,  where  the  decree 
is  one  and  indivisible. 

Per  Aikman,  J.  The  Court  must  be  as- 
sumed  to   have   the  power   to    set   aside  the 
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whole  docroe,  if  the  decree  from  the  nature 
is  one  and  indivisible,  or  if,  in  order  to 
give  the  d-ifcr.dauts,  against  whom  an  ex- 
parte  decree  has  to  be  sot-aside  the  relief  to 
which  tlioy  are  entitled,  it  must  be  sot  aside 
as  a  whole. 

The  suit  was  brought  by  the  plaintiffs 
for  money  alleged  to  be  duo  to  them  on 
a  balance  of  accounts  against  one  B.  M., 
his  minor  son,  and  his  minor  daughter  in- 
law, being  the  widow  of  a  predeceased  son. 
No  order  was  passed  appointing  guardian 
ad  litem  of  the  minor  defendants  under 
Section  443  of  the  Civil  Procedure  Code, 
though  a  notice  was  issued  calling  upon 
B.  INI.  to  state  whether  he  was  willing  to  act 
as  guardian  ad-liton.  On  the  date  fixed  there 
was  no  appearance  for  any  of  the  defendants 
ftud  an  ex-2>cirtc  decree  was  thereupon  passed 
against  all  the  defendants.  The  minor  de- 
fendants applied  to  sot  aside  tht.  ex-parte 
decree,  but  their  application  was  refused. 
On  appeal  held  by  the  Full  Bench,  that  the 
minor  defendants  were  entitled  to  have  the 
ex-parte   decree  set  aside  as  against  them. 

Per   Stanley,  C.    J.  — Where    a  defendant 
to  a    suit   is  a   minor     the   Court    is   bound, 
under  the  provisions   of  section  443,  on  being 
satisfied    of  the  fact  of    such   minority,  to  ap- 
point   a  proper  person  to  be    guardian  for  the 
purposes  of    the  suit    for    such    minor,  to  put 
in  the  defence    for  him,  and    generally   to  act 
in  his  b-^half  in  the    conduct  of   the  case.     In 
the   appointment   of   a   guardian    the   Court 
ought  to  be  satisfied  not   merely  that  the  pro- 
per guardian  is  a  iit  and  proper  person  to  act 
as   such,   but   also    that   he    has    no  interest, 
directly  or    indirectly,    adverse    to  tlie  minor. 
An  active  duty  is  thus    imposed  on  the  Court. 
A  Court   cannot   be  too    zealous  in   observing 
the    requirements    of  the  Ifi.w  in    regard  to  in- 
fants,   and    in  seeing    that    in    suits   affecting 
them  their  interests  are  properly  gafcguarded. 
Cases  cited  and  considered. — J.    L.    R.,  14 
Cal,  2043  ;  6  C.  I/.  R.  69 ;  25  Cal.,  155 ;  5  C.  W. 
N.,  58  ;  15  W.   R.  C.  R.,  371 ;    4  C.    W.  N.,  456  ; 
1  W.  R.   C.  R.,  222;    7  W.  R.   C.  R.,    237;  18 
Bom.,  142.     BHURA  MAL  v.  HAR  KISHAN 

DAS.    A.  W.  N.  1902  p.  76-24.  A-  883 
(F  B). 
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When  an  ex-parte  decree  has  been  con- 
firraod  on  appeal  undor  section  551  of  the 
Civil  Proceduro  Codo  tho  decreo  of  the  Ori- 
ginal Court  must  be  regarded  as  having 
merged  in  tho  dooroo  of  the  Court  of  ap- 
peal and  tho  application  under  section  108 
to  set  aside  ex-parte  decreo  must  bo  made 
to  tho  Appellate  Court  in  whose  decree  tho 
decreo  of  the  lower  C  nirt  haa  merged— P. 
L.  R  ,  Vol.  1  (1900),  p.  407,  S.  C,  30  P.  R. 
1900  4  P.  R.,  1901,  followed.  21  Bovi.,  549 
not  folloiued.  24  Cal.,  759,  2  AIL,  819;  3  Mad., 
1,  11  AIL,  867  referred  to. 

Where  an  ex-imrte  decvee  was  conflrniecl 
on  appeal  under  section  551  of  the  Civil 
Procedure  Code  and  the  Original  Court  re- 
jected the  petition  filed  under  .section  103  of 
tho  Code  made  to  it  subbcquent  to  the  dis- 
missal of  the  appeal  and  an  appeal  filed 
against  the   order    rejecting    the  application 

was  dismissed —  -,     j.     ^.-i. 

Held,  that  the  application  mado  to  the 
Original  Court  was  rightly  rejected  as  it 
ouc^ht  to  have  been  made  to  the  Appellate 
Court;  and  that  the  Appellate  Court  should 
have  treated  the  appeal  as  an  apphcatioa 
made  to-it  to  sot  aside  the  ex-parte  decree. 

It  is  expedient  that  the*  rulings  of  tho 
Financial  Commissioner,  more  especially  oa 
the  technical  points  of  law,  should  be  m 
accordance  with  the  rulings  of  the  Chief 
Court  of  the  Puniib.  MAHR  RANA  v. 
THAKER  DAS,  33  P-  L-  R-  1901  =  8  p.  R-, 

'^ihn^o'^I^  R.  13,  0.1  Fin  R.  IQ-S.  103, 
113- Limitation  Act,  sec  5-SuJJiciC)it  causa, 
meaning  of— N<'gUge)ice,  inaction',  want  of  good 
faith — Appeal  filed  beyond  time — 

On  the  date  f.xed  for  first  hearing, 
the  Suliordinato  Judgo  acting  under  s.  113 
C.  P.  C.  decreed  tha  plaintiff's  claim.  Tho 
defendant  on  the  very  next  day  applied  to 
have  the  decree  sot  aside  undor  section  lOo, 
Civil  Procedure  Code,  and  on  the  lOth  De- 
cember, 1900,  it  was  finally  decided  by  the 
Court  of  t'le  Judicial  Commissioner  that  no 
application  under  section  lOS  could  be  made, 
and  that  the  defendant's  remedy  was  by  aa 
appeal  from  the  Bubordinato  Judge's  decree. 
An  appeal   was   then  filed  in  the  District 


2181.  O.  IX.  R.  13,  0.  XXI  R.  22— S.  108, 
'2,^'^— Limitation  Act  (XV  of  1871),  ScJiechde 
II,  Article  164 — Ex-parte  decree — Apijlication 
to  sel  aside — Process  foi  enforcing  judgment — 
Notice  imder  section  248,  Civil  Proceduro 
Code. 

A  notice  under  section  24S  of  the  Civil 
Procedure  Code,  if  duly  served  on  the  judg- 
ment-debtor, would  be  a  process  for  enforc- 
ing judgment  within  tho  meaning  of  Article 
164  of  the  second  ?chedule  of  the  Limitation 
Act.  GURANDITTa  v.  ZIYADA,  HO  P.  L. 
R.  1905- 

'2132  0.  IX.  R.  13,0.  XLL  R.  11— S.  108, 
551— Ex-parte  decree — AvpUcation  to  set  aside 
after  confirmation  on  appeal — Appeal  treated 
as  application  under  s.  108 — Rulings  of  the 
financial  Commissioner, 


..^  .i-ppc 

Judge's  Court  on  the  8th  January,  1901. 
The  phaiutiff  objected  that  the  appeal  wag 
barred  by  limitation,  as  the  defendant  had 
not  shown  sufficient  cause  under  section  5 
of  tbo  Limitation  Act  for  not  having  pro- 
sonted  it  within  the  prescribed  period. 

Ueld,  the  "saificient  c-^use"  m  section 
5  of  the  Limitation  Act  should  receive  a 
liberal  construction  so  as  to  advance 
substantial  justice  when  no  negligence  or 
inaction  or  want  of  good  faith  is  imput- 
able to  tho  appellant;  and  that  as  no 
negligoncG  or  inaction  or  want  of  good 
faith  could  bo  attributed  to  the  defendant, 
against  whom  a  decree  was  wrongly  pas- 
sed, he  had  shown  sufficient  cause  for  not 
havinr'  presented  his  appeal  withui  the 
prescribed  time.-JANG  BAHADUR  SINGH 
V.   RAGHURAJ  Sli^GH,     4  0-  C-    372. 
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2134  0.   IX.   R.  13,   O.  XVII.   R.  3  S.  108 

J58 — An  Ex-parte  decree  set  aside  cannot  be 
restored  on  further  default — Procedure. 

Held,  that  a  Court  cannot  rtistore  an 
ex-parte  deoreo  onco  sot  asido.  Wlioro  tbo 
court  is  acting  under  S.  158,  the  proper 
courso  for  it  is  to  decide  the  suit  as  it 
stood  then  before  it  if  the  Judge  could  do 
80,  aud  not  to  "  restore  "  the  ex  parte  doc- 
roo  once  sot  aside  by  it.--UvMAN  GlTl*rr- 
TIAll  V.  MOlilDEEN  SAlIlJi.  17  M-  L-  J- 
61. 

2135  0.     IX.   R.   13,   O.  X.     L.   I.   R.  23 

Application  under  S.  208  rejected  on  merits- 
Remand   on  appeal  under  S.     66'^  invalid. 

Ail  application  under  S.  103  G.  P.  C. 
on  the  grounds  of  fraud  and  suppression 
of  summons,  was  rejected  by  the  Munsiff 
holding  tliat  those  allegations  were  not 
proved.  The  District  Judge  on  appeal  pas- 
sed  the    following   judgu\ent: 

"This  was  an  application  under  S. 
108,  Civil  Procedure  Code.  After  hearing 
arguments  of  pleaders,  I  am  of  opinion 
that  t'us  ia  a  fit  case  for  remand.  Or- 
dered accordingly  that  the  ajppeal  be  al- 
lowed and  the  suit  be  remanded  to  the 
Lower  Court   for    trial  on    merits." 

Held,  this  was  not  a  proper  judgment. 
The  case  having  been  in  fact  tried  on 
the  merits,  the  District  Judge  had  no  ju- 
risdiction to  remand  it,  but  should  have 
come  to  a  'conclusion  on  the  evidence. 
SONAULLA     SARKAR    v.     BEAKE     MAN- 

DAL,  7  c.  li.  J.  379. 

2136.  0.  IX.  R.  13,  S.  lU-S,  108,  623, 
and  350 — Insolvency  proceeding — Ex-parte 
order   to  he   set    aside  by   review. 

Held,  that  S.  350  of  the  Code  provides 
that  on  the  date  fixed  for  hearing,  the 
Court  shall  examine  the  judgment-debtor 
in  the  presence  of  the  persons  on  whom 
notice  has  been  served  or  their  pleaders. 
This   should  be    strictly    carried    out. 

Where  the  objector  had  no  notice  of 
the  application  for  insolvency,  he  can  ap- 
ply under  S.  108  of  the  Civil  Procedure 
Code  to  set  aside  an  ex-parle  order  passed 
under  S.  350  of  the  Code;  but  he  had  been 
served  with  a  notice  and  was  prevented 
by  any  sufficient  reason  from  appearing 
and  if  the  case  was  heard  ex-parte  under 
S.  350,  he  can  make  an  application  under 
S.  623  of  the  Civil  Procedure  Code,  to  set 
aside  the  ex-parte  order  on  the  ground 
that  it  was  in  contravention  of  S.  350. 
MOOL  CHAND  RAM  v.  SARJGQG  PER- 
SHAD,   7    C-  L.  J.  2fi8. 

2187.  O.  IX.  B.  13,  0.  XVII  B.  2,  3.— Ss. 
108,  157  and  158 — Stiit  adjourned  to  a  fixed 
day — Minor  defendant's  application  for  ad- 
ournvunt  tJtrough  his  Vakil,  rejected — Vakil 
informing  Court  that  he  had  no  instruction  and 
obtaining  from  taking  fztrther  part  in  case — 
Case  heai  din  absence  of  minor's  guardian  &d 
litem — Decree  against  both  defendants — Decree 
against  minor  if  ex  pa^te. 

A  sued   B.  and  B's  minor  son   C  said  to 
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have  been  adopted  by  B's  uncle,  for  the  rs* 
covery  of  in  irtgago  money.  G.  alleged  thafc 
on  account  of  the  adoption  his  share  was  nob 
bound  by  the  mortgage.  On  the  nquest  of 
the  parties  the  suit  was  finally  aclj>urned, 
after  the  settlement  of  the  issue  to  u  certaia 
date.  Two  days  before  that  date,  G's  guar- 
dian ad  litem,  prosftnted  a  petition  j)raying 
for  two  months'  time  to  cnabbs  her  to  pro- 
duce evidence  on  G's  behalf.  On  this  peti- 
tion being  rejected,  G's  Vakil  who  moved  tho 
application,  informed  the  Court  that  he  had 
no  instructions  and  al)stainedfrom  taking  any 
further  part  in  the  su't.  Tlie  case  was  heard 
in  the  absence  of  the  guardian  ad  litem  of  0, 
and  a  decree,  including  also  the  share  of  0. 
was  passed  in  A's  favor.  On  A's  proceeing  to 
execute,  the  decree  G's  guardian  ad  litem 
applied,  under  S.  108,  C.  P.  C,  to  the  District 
Judge,  to  have  the  decree  set  aside,  who  dis- 
missed the  application,  being  of  opinion  that 
tho  decree  should  be  taken  as  one  passed 
under  S.  158,  C.  P.  C. 

Heldy  the  case  not  being  one  in  which 
time  had  been  specifically  granted  to  the  2nd 
defendant  or  to  produce  his  evidence  or  to 
cause  the  evidence  of  his  witnesses  or  to  per- 
form some  other  act  necessary  to  the  further 
progress  of  the  suit  and  the  adjournment 
being  an  adjournment  of  the  &uit  for  the 
convenience  of  all  the  parties,  that  the 
ground  takest  by  the  District  Judgeiu  dismiss- 
ing the  petition  was  clearly  unsustainable, 
that  the  action  of  the  Court  must  be  taken  to 
have  been  under  the  first  part  of  S.  157  of  the 
Civ.  Pro.  Code,  and  that  the  latter  part  of  S. 
157  had  absolutely  no  application  to  a  case, 
like  the  present,  where  the  Court  at  once 
proceeded  to  trial  and  judgment,  (i  M.  H.  C. 
R  56  and  251,  6  M.  H.  U.  R  262  and  10  M.  270 
raid  ) 

Held,  further,  that  the  decree  passed 
against  the  2nd  defendant  muse  be  held, 
under  the  above  circumstances,  to  have  beea 
ex  parte,  although  his  pleader  was  present 
and  applied  for  adjournment.  (22  A  66  and 
23  B.    414    refd.) 

In  cases  where  a  pleader  informs  the 
Court  that  he  has  no  instructions,  it  would 
be  well  explicitly  to  ascertain  whether  the 
pleader  severs  his  connection  with  the  case, 
RAMANUJA  REDDIAR  v  RAMASVVAMX 
AIYANGAR,    3   M-  L   T-  225- 

2138.  0.  IX.  R,  13,  S.  105— S,  208,  591 
— District  Judge  can  not  re-open  rule  di&- 
charged  by  High  Court  Order  setting  aside 
ex-parte  decree  can  not  be  attacked  in  appeal 
— Petition  to  High  Court — No  affidavit  neces- 
sary to  prove  facts  apparent   in  judgment. 

The  Munsiff  set  aside  an  ex-parte  dec- 
ree under  S.  108  C.  P.  C.  A  rule  to  set 
aside  this  order  was  discharged  by  the 
High  Court.  Subsequently  on  appeal  froiu 
the  final  decree,  the  District  Judge  set 
aside  as  imroper  the  order  passed  under  S. 
108. 

Held,  the  District  Judge  bad  no  jur- 
isdiction   to    consider   the    propriety    of    the 
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order,    aftor  the  discharge   of  tbo  rule  by  tbo 
High    Court. 

Held,  further: — It  was  not  open  to  the 
plaintiff  to  challange  the  validity  of  the 
order  in  an  appeal  against  the  final  dec- 
ree. S.  591  of  the  Code  of  Civil  Procedure 
has  no  application  to  such  a  case  (25  A. 
280,   22   C.    981    followed. 

Per  Mookerjee,  J, — Where  the  fac*i  in  a 
petition  to  the  High  Court  appear  sufficient- 
ly from  the  judgments  of  the  lower  Courts, 
CO  affidavit  need  be  filed  (32  C.  14G  followed) 
MUSSAMAT  KARIMAN  v.  A.  H.  FORBES, 
8  C    L.  J.  308 

il39.  O.  IX.  R.  13,  O.  IX.  It.  3—S.  108, 
98. — Decision  of  a  case  in  the  absence  of  -par- 
ties— Ditinissal  in  default  zmder  sec:  98  of 
the  Code  of  Civil  Procedure — Previous  notice 
of  a   hearing. 

It  is  illegal  to  decide  a  case  in  the  ab- 
sence of  either  party  on  a  date  of  which 
the  parties  had  no  previous  notice.  IjALBA 
KOSHTI  V  KONDU  KISHNOO  AND  CHUN- 
TAMAN.    14  C-  P-  L.  R.  1901  p.  134. 

2140  O.  IX.  R.  13,  Second  Schedule,  0. 
XLI.  R.  21— Ss.  108,  522,  560— Appeal  by  some 
defendants — WJoich  court  can  hear — Applica- 
tion  to   set   aside   ex   parte   decree — 

An  appeal  by  some  of  the  defendants 
against  a  judgment  of  the  lower  Court  was 
dismissed.  After  this  an  ex-parte  Defendant 
of  the  Lower  Court  wishing  to  set  aside 
the  decree  under  S.  108  of  the  Code,  on 
the  ground  that  he  was  never  served  with 
notice,  should  apply  to  the  appellate  Court, 
under  S.  522  of  the  Code  (27  M.  602.  refd. 
to.) 

The  powers  under  S.  108,  and  S.  60  are 
quite  distinct.  S.  560  only  enables  the  Ap- 
pellate Court  to  direct  the  appeal  from  the 
original  decree  to  be  reheard,  thus  tem- 
porarily restoring  the  original  decree.  SAN- 
KARA     BHATTA    V.   SUBROYA     BHATTA, 

17  M.  L.  J.  436. 

For  Limitation  see  this  case  under  Arts 
164    and   169. 

2141.  0.  IX.  R.  IS,  S.  Ul—S.  108,  647 
Ss.  108,  6-i7 — Power  of  Small  Cause  Court  to 
set  aside  ex-parto  order — Pras  Small  Cause 
Courts   Act.    ■ 

Held,  that  the  Court  of  Small  Causes 
at  Bombay  has  inherent  power  to  deal  with 
an  application  to  set  aside  an  order  made 
ex  parh\  and  to  set  it  aside  upon  a  pro- 
per cau -e  being  yubstantiatod.  32  C.  253  F. 
B.  folio wel      TYF.B  BIlG  MAHOMED  v.  AL- 

Li   bhai  mangalji.  8  B.  L-  K-  803  = 
SI   B-  45- 

2142.  0.  TX.  R.  13— S.  108— See  S.  2  28,  C 
81    No.  72,    3    C.  L.J.    276  No.   74   supra. 

2143.  O.  IX.  R.  13— S.  108  11  C  W.  N. 
440— See  S.    48  No.   914  supra. 

2144.  O.  IX.  R.  13— S.  108—28  M.  Sol- 
Sea   S.    50    No.    931    mpra. 

2145-  O.  IX.  R.  13— S.  108  a  C.  VV.  N.  684 
^Sce   S.    89    No.  1210  supra. 

2146  O  IX  R  13— S.  108—5  C  L  J  328— 
See  S.  99  No.   1248  supra. 


2147  O  IX  R  13-S.  108-See  S.  104  A  W 
N  1906,  P  58  No.  1345,  2o  A  280  No.  1348 
(a),  30  M  54  No.  1553,  3  L  B  R  190fj  P  203 
No.  1372  supra. 

2143  O  IX  R  13— S.  108  23  A  220— See 
S.  109   No.    1439   Qupra. 

^149  O  IX  R  13— S.  108— See  S.  114  8  0 
W  N  463  No.  1503,  9,  O  G  35,  No.  1504, 
supra. 

2149  O  IX  R.  13— S  108— See  S.  115—8 
OWN  621  No.  lf.88,  U  B.  R  1906  P  42 
No.    1591,    3  N  L  R   55  No.   1634. 

2149  O  IX  R  13— S.  108  23,  A  302— See 
0  V    R  17   No.    1950   supra. 

2150  0  IX  R  13— S.  108  23  A  99— See  O 
V    R    25   No.  1966  supra. 

2151  O  IX  R  13-S.  108— See  O  IX  R  9 
20  M  599  No.  2090,  10  P  L  R  1901  No.  2093 
supra. 

2152  0  IX  R  13— S.  108  6  C.  L.  J.  226— 
See    O  IX   R.   11  No.   2105  supra. 

2153  0   X  R  l—S.  117  A   W  N  1905  P  170 

See  O  VII  R  11  No.  2027  &upra. 

2154  O  XB.  2—^.  118— Statement  under 
S.  118  is  not  a  de-position. 

Held  that  S.  118  was  a  provision  merely 
to  enable  the  court  to  ascertain  what  were 
the  questions  in  controversy  between  the 
parties  and  was  not  intended  to  be  in  sub- 
stitution for  the  regular  examination  on 
oath.  Any  statement  made  by  a  party  while 
being  examined  under  that  section  was  bind- 
ing only  on  the  person  who  made  the  state- 
ment. JANKI  PRASAD  v.  aRKU  LAL. 
2  A-  •  JL-  777' 

2155-  Ox'r2,  4—S.  118,  120— Examina- 
tion of  party  by  Court. 

Tbe  intention  of  section  120  of  the  Civil 
Precedure  Code  seems  to  be  to  enable  the 
Court  not  only  to  get  obscure  points  cleared 
up  by  obtaining  information  from  either  o£ 
the  parties  but  also,  if  possible,  to  get  ad- 
missions so  as  to  narrow  down  the  issues. 
BHIMRAO  GOPAL  v.  VENKATRAO  NAR- 
SINGRAO.    5  B-  L.  R.  637. 

2156-  O.  X.  R.  4—S.  120—3  0.  C.  31.  Sea 
S.  101  No.  1372  (a)  supra. 

2157  O.  XI.  R.  12,  13— S.  129.  See  S.  104 
—3  O.  C.  31  No.  1372  (a)  4  B.  L"  R.  342  No. 
1373  supra. 

2J58.  O.  XI  R:  12,  13— S.  129-llP.  R.  2 
See  O.  VII  R.  14,  No.  2032  supra. 

2159  O.  XI  R.  14— S.  im-Documznt  pri- 
vilejed — Legal  adviser — Discretion  of  Court  — 
7  B.  L.  R.  709—SeQ  Bvideuce  Act  I  of  1872, 
col.  244. 

2160  O.  XI  R.  15,  20  -S.  131,  135—4  B.  L. 
R.  342— See  S.  104,  No.  1373. 

2161  O.  XI  R.  21— S.  1S6— Inspection  of 
books.  Application  for — Order  for  production 
of  books — Disobedience  of  order — Dis)ihissal  of 
suit — Discretion  of  Court. 

Tbe  plaintiffs,  merchants,  carrying  ou 
business  at  Karachi  and  other  cities  of  India, 
sued  the  defendants  in  Agra.  Daring  the 
pendency  of  the  suit  the  defendants  }nade 
a  general  application  for  inspjctioa  at  Agra 
of  the  plaintiffs'  books  for   the  whole  of  th© 
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year  1902  kept  at  Karachi.  An  order  for 
inspoolion  of  llio  books  vvaa  grautod  which 
the  phiiiitilfs  declined  to  obey.  The  Court 
clismiss<;d  tlio  auit  luidor  aootion  IcJG  of  the 
Civil  Procoduro  Code. 

lliid,  that  the  order  should  not  have 
been  passed  and  that  the  penalty  of  dismis- 
sal of  the  suit;  for  diaobedinnco  of  the  order 
should  not  have  been  inllictcd.  CHUNNI 
LAL  V,  MESSRS.  IIALLI  BUOTHEUS.  A- 
W.  X^.  1905,  p.  62. 

2162  O  XI  R  21— ^.  136— This  section  di- 
rectory and  not  imperative. 

This  section  is  based  upon  Order  31, 
Rule  21  of  the  Supreme  Oouvts  in  England. 
It  enables  but  docs  not  mvke  it  obligatory 
upon,  the  Court  to  strike  out  the  dcfcijce  upon 
defendant's  failure  to  answer  interrjgatory  or 
under  all  circumstances  whatever.  (W.  N, 
Eug.  193,  201  and  229,  34  L,  T.  752,  5  C  707. 
9  C.  923  refd.) 

lu  case  of  obstinacy  or  oontumaoy  on 
the  part  of  the  defendants  or  a  wilful  attempt 
to  disregard  the  order  of  the  Court,  an  order 
under  S.  13G  is  appropriate.  B  ^NSHI  SINGH 
V,  PALIT  SINGH.     7  C-  L-  J-  235- 

2183  0  XI  R  21— /S.  136— Plaintiff  agreed 
to  abide  by  defendants  oath — His  jjoiuer  to  tuUh- 
dratu  from  the  oath  lolien  the  defendant  was 
willing  to  take  it— 3?  P.  L.  R.  1903—5  P.  R. 
1903—S06  Oath  Act  X  of  1873,  S.  12,  col. 
386. 

2J8i.  O.XIIIR.  1  {!),  2,  S.  lOO-S.  138, 
139,  564 — Documents  not  stated  m  list  accom- 
panying ylaint — Discretion  of  Court — Certified 
copies  of  public  documents  or  records  shoidd 
not  he  excluded. 

The  Court  has  a  discretion  under  S.  139 
of  the  Code  to  receive  or  to  reject  documents 
not  mentioned  in  the  plaint.  But  in  exer- 
cising this  discretion  the  Court  has  to  hear 
in  mind  thai  the  section  was  enacted  to 
prevent  fraud  by  the  late  production  of 
Buspicious  documents  and  not  to  shut  out 
lormnl  evidence  beyond  suspicions  such  as 
certified  copies  of  public  documents  or  re- 
cords of  judicial  proceedings.  23  V/.  R.  29, 
23  B.  173  relied  on. 

If  a  Court  has  refused  in  the  erroneous 
exercise  of  its  discretion  to  receive  docu- 
mentary evidence  which  ought  to  have  been 
accepted,  the  High  Court  can  interfere  un- 
der S.  584,  C.  P.  C.  20  C.  740,  8  B.  377,  8  M. 
373  followed. 

Unless  called  upon  by  the  Court,  it  is  not 
obligatory  on  the  plaintiff  to  produce  docu- 
ments on  which  he  relies  but  ivliich  ho  has 
not  filed  with  the  plaint,  at  the  first  hearing 
when  issues  were  framed.  1  B.  L.  R.  120,  21 
V/.  R.  42  followed.  TALEV/ AR  SINGH  v. 
BHAGWANDAS.     12  C-  ¥/•  N    812- 

2165     O  XIII  R  5—S.  141    (a)— Stamp   on 
copies   required  under  this   section. 

Copies  furnished  under  S.  141  (a)  Civil 
Procedure  Code  do  not  come  within  Art  24 
Schedule  I  of  the  Stamp  Act.  NANDOO 
BAI    T.IANGAL    DAS   V.    GANBIN    HALIA. 

27  B.  150. 


For  facta  of  this  case  See  Stamp  Act 
II  of    1899    Col.    8v89. 

2166-  O  XIII  U  11— S.  145,  25  B  409-- 
See  8.    114   No.  1719. 

2167-  0  XIV  R  J,  2-S.  146 -Pleadings- 
Duty  of  Court,  parties  and  pteade/s,  to  raise 
issues. 

If  by  his  conduct  n  person  of  full  age 
under  a  mistake  as  to  his  age  permits  him- 
self to  be  represented  as  minor  and  allows 
his  mother  to  ma-^ago  the  fan^ily  property 
and  to  execute  a  deed  on  bis  behalf  as  his 
guardian  as  well  on  behalf  of  other  mem- 
bers of  the  family,  he  is  estopped  from 
denying    his    liabil.ty   under  the  deed. 

The  responsibility  of  clearly  perceiving 
and  raising  points  which  arise  upon  the 
pleadings  and  the  evidence  and  the  proper 
adjudication  of  which  is  essential  for  the 
ends  of  justice  rests  on  the  Court  as  much 
as  on  the  p^irties  and  their  pleaders.  If  the 
issues  have  not  been  properly  raised  the 
appellate  court  ma.-t  raise  and  decide  them 
unless  they  had  been  waived.  NATHU- 
BHAI  RASIKDaS  v.  MCLCHAND  KRISH- 
NAVALLAB.     3B.  LU.  535- 

2163  O  XIV  Rl,2—S.  lid— Issue— Parda- 
nashin  lady — Executing  a  bond  tinder  in,r 
fiaence — Omission  to  frame  issiier—  Iregidariiy 
77  P.  R.  1903~See  Contract  Act  IX  of  1872 
S.  16  Col.  260. 

2109  O  XIV  E,  i,  2,  3—S  146,  147—Issm 
as  to   limitation. 

Held  that  when  no  question  of  limita- 
tion was  raised  by  the  pleadings,  or  arose 
upon  the  evidence  it  was*  not  obligatory 
on  the  Court  to  direct  an  issue  regarding 
the  same.  RAJA  VENKATA  NARASIMIIA 
V.    RAJA    BHASHYA    KaRLU.     6   C-  W-  K". 

641  =  25  M.  367  (PC). 

See   the   same  case  iri  full   Col.  8. 

2170.  0.  XIV,  R.  6,  7—S,  150,  151— Ap^ 
peal  against  decree  based  on  Commiaeiojier's 
report  ivJiers  the  parties  had  agreed  to  abide 
by  his  report. 

Held,  that  no  appeal  would  lie  against 
a  decree  based  on  the  report  of  a  Com- 
missioner, where  the  parties  had  agreed 
to  refer  the  issues  of  fact  to  the  Commis- 
sioner and  to  abide  by  his  decision. — 8  Cal, 
455,  referred  to.  BAHIR  DAS  CHAKRA- 
YARTI   V.    NOBIN    CHANDRA    PAL.     6  C- 

V/.  N-  121  =  29  C    308 

2171.  O.  XV.  R.  4—S.  155—8  C.  W.  N. 
97—31  C.  150.  See  0.  IX.  R.  7  No.  2081 
supra. 

2172-  O.  XVI.  R.  1—S.  159— Witness. 
Bight  of  parties  to  secure  attendance  of — 
Judginent.     Delivery  of,  before   date   fixed. 

A  party  has  the  absolute  right  of  sum- 
moning any  witness  he  considers  neoessrary 
fur  giving  evidence  in  Court  and  the  Court 
has  no  power  to  fetter  his  discretion,  nor 
can  it  refuse  to  enforce  the  attendance  of 
any  witness  in  Court  who  is  not  exempt 
from  personal  appearance  therein  by  order 
of    Local    Goveroment. 

When  a  date  is  fixed  for  delivery  of 
judgment  the  Gourii  should  wait  till  that  data 
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and  should  not  announce  its  judgment  on  an 
earlier  date.  The  judgment  pa.ssod  iu  tliis  case 
before  the  date  fixed  for  its  delivery  was  held 
to  bo  a  nullity.  PARAS  UAM  v.  JOTI  PER- 
SIIAD.    61   p.  R.  1904. 

2173-  O.  XVL  R.  1— S.  159— Application 
to  summon  witnesses  made  late — Power  and 
Duty   of   Court — 

Held  that  if  %  party  applies  for  sum- 
monses so  late  that  service  can  not  be 
effected  in  time,  the  Court  may  refuse  to 
adjourn  the  hearing  ;  but  neither  the  Court 
nor  the  Nazir  should  refuse  to  issue  sum- 
monses simply  because  it  is  supposed  that 
they  cannot  be  served  in  time.  ABDUL 
HAFIZ    KHAN   v.    AJUDHIA,  2   0-    C,  84- 

2174.  O.  XVL  R.  1—S.  159  28  M.  28.  See 
S.  76  No,  1106  supra. 

2175.  O.  XVI.  R.  4—S.  162— Summons  to 
witnesses. 

If  a  case  is  not  reached  on  the  day 
fixed  fresh  summonses  to  witnesses  present 
iu  Court  are  not  required,  the  proper 
course  is  to  warn  the  witnesses  to  attend 
on  the  day  to  which  the  hearing  may  be 
postponed.  SUBBARAYADU  v.  GHENCHU- 
BAjNIAYYA.     24    M,  200 

2176  O  XVI  Rl  O  XVIII R.  R  4.— Sections 
1G5  and  181 — Burden  of  proving  adoption  on 
defendant  — Adoptive  father  cited  as  witness  but 
abandoned,  by  both  sides — Defendant's  appli- 
cation for  examination  of  adoptive  father  after 
both  sides  had  closed  case  refused — Laxity  in 
conduct  of  case  disallowed— Best  evidence  to 
he  produced — Evidence  Act,   sections  11  and  43. 

R  being  joint  with  his  younger  brother 
K  and  acting  as  karta  of  the  joint  family, 
conveyed  a  portion  of  the  joint  property  to 
P,  K  sued  to  obtain  possession  of  half  alleg 
ing  that  the  sale  was  void  for  want  of  con- 
sideration, and,  in  any  case,  could  not  bind 
him,  as  it  was  noithor  necessary  nor  bene- 
ficial to  his  interests.  The  dofendam,  inters 
alia,  alleged  that  K  was  adopted  son  of  S. 
and  had  no  title  to  the  property  of  his 
natural  family.  The  burden  of  proving  this 
adoption  lay  on  defendant.  The  general 
rule  that  the  best  evidence  should  be  given 
required  him  to  put  the  adoptive  father 
into  the  box.  But  he  deliberately  closed 
♦his  case  without  tendering  section,  though 
both  sides  had  included  section  in  their  lists 
of  witnesses.  After  the  case  was  closed  and 
was  posted  for  judgment,  the  defendant 
applied  for  leave  to  examine  S,  who  was 
present  in  Court.  The  first  Court  refused  to 
examine  S. 

Il'ld,  that  section  181,  Civil  Prooodure 
Code,  had  no  application  under  the  circum- 
stanoes,  that  tliore  was  no  reason  whatever 
why  the  first  Court  should  have  exercised 
the  power  conferred  on  it  by  s.  165  Civil  Pro- 
cedure Code,  and  that  it  was  not  bound  to 
examine  S,  but  exercised  the  discretion  al- 
lowed in  such  matters,  not  only  legally,  but 
wisely.  To  countenance  a  manceuvre  of  this 
Bort  would  only  lead  to  laxity  ia  the  oon- 
duct  of  litigatiou. 
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If  a  party  wants  a  certain  person  ex- 
mined,  he  must  tender  him  for  examina- 
tion, and  section  181,  Civil  Procedure  Code, 
does  not  require  a  Court  to  examine  a  wit- 
ness, simply  because  he  may  be  present  ia 
Court  G  W.'R.  281,  13  W.  R.  185  referred  to.) 

In  this  case  it  was  objected,  al.so,  that 
the  pleadings  did  not  include  an  allegation 
that  S.  being  a  nihang,  could  not»  adopt, 
and  that  the  first  Court  should  not  have 
relied  on  orders  recorded  in  a  suit  not 
inter  partes,  showing  that  J.  whom  the  de- 
fendant's witnesses  described  as  having  taken 
a  prominent  part  in  the  adoption  cere- 
mony in  1900  or  later,  was  already  dead 
in  April  1899;  held  that  the  fact  that  J. 
died  early  in  1899  was  relevant  under  s, 
11  of  the  Indian  Evidence  Act,  and,  if  he 
was  treated  as  dead,  in  a  civil  suit  to  which 
he  was  a  party,  the  Court's  order  was  good 
evidence  of  a  fact  which  might  be  proved 
otherwise  (see  section  4o  in  the  Indian  Evi- 
dence Act)  RA:MKRTSHNA  PQRlv.  KIS- 
ANGIR,  4  N.  I-.  R.  129. 

2177  O  XVI  R  18— S.  174— See  O  V  R 
19,  20— A  W  N  1905  P  66,  1963,  4  M.  L.  T.  288 
No.    1954. 

2178  O  XVII  R  1,  O  XXlllR  l—Sections 
156,  373 — Power  to  pass  order  conditional  on 
payment  of  costs. 

Held  that  a  Court  has  no  power  under 
section  156  to  pass  an  order  conditional 
upon  payment  of  costs,  such  as  is  provid- 
ed in  sectioG  873  of  the  Code.  MUSTHAN 
ROWTHAB  V.  NATHARSA  ROWTHaR,  4  M. 

L  T  200. 

2179-     O.  XVII  R.  2-S.   157—2  N.    L.  R, 

179  See  S.   lOi  No.    1368  snpra. 

2180.  O.  XV U.  R  2—S.  157— 12  M.  L.  J, 
473  See  S.    115    No.    1612   supra. 

2181.  0.  XVIL  R.  2—S.  157— See  0.  IX. 
R.  8—7  B.  L.  R.  261  No.  2065,  5  0.  C.  294 
No.  2068,  1  S.  L.  R.  224  No.  2072,  34  C.  235 
No.    2073  supra. 

2182-  0.  XVIL  R.  2—3.  157 ^Scc  0.  IX. 
B.  9  46  P.  R.  1905  No.  2091,  30  M.  274  No. 
2092  supra. 

2183.  0.  XVII.  R,  a—S.  157  8  M.L.T 
225   See  0.   IX.  R.  13   No.  2137  supra. 

2184.  O.    XVIL  R.  2,   3-S.   157,    158. 
After     the  plaintiff     had     produced    his 

evidence  the  case  was  adjourned.  Oq  the 
date  fixed  for  the  adjourned  hearing  the 
plaintiff  and  his  pleader  being  absent  the 
suit  wl^s  dismissed  for  default  of  prosecu- 
tion. On  appeal  the  lower  aijpcIlaLa  court 
pointed  out  that  the  original  court  ought 
to  have  preceded  to  decide  the  suit  under 
section  153  of  the  Civil  Procedure  Code 
and  ought  not  to  have  dismissed  it  for 
default.  The  suit  was  remanded  for  re- 
trial. 

Held,  that  the  order  of  the  lower  ap- 
pellate court  was  correct.     BADA  v.  NATHU 

SINGH.  A-  W-  N-  1907  p.  6-25  A. 
194 

2185.  O.    XVIL    R.    3—S.    153. 

A  Court  iji   uot    competent  to     dismiss 
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a  suit  on  tho  plaintiffs  failuro  to  pay  tho 
costs  of  tho  issue  of  a  commission  to  pro- 
paro  a  map  of  tlio  locality  within  tho  timo 
lixod. 

Undor  Section  158  Civil  Procoduro  Codo, 
the  moi-e  fact  of  a  party  making  default 
in  tho  performance  of  what  he  was  direc- 
ted to  do  would  not  lead  to  the  dismis- 
sal of  tho  plain  tin's  suit,  if  he  was  the 
party  in  default,  or  tlio  decreeing  of  the 
claim  against  the  defendant,  if  the  defen- 
dant was  the  person  who  made  the  do- 
fault  ;  the  words  'notwithstanding  such  de- 
fault' clearly  imply  that  the  Court  is  to 
proceed  with  the  ^disposal  of  the  suit,  in 
spite  of  the  default,  upon  such  materials 
as  are  bofore    it.     SITAUA    BBGAM  v.  TUL- 

BHI  SINGH.  W-  N-,  Am  1901,  P-  U9-  23 
A.  462. 

2186  0  XVII  R.  3— S.  158 -Hearing  fixed 
on  a  holiday  with  the  consent  of  parties — 
Failure  of  plaintijf  to  attend — Custom  —Pre- 
emption— Enclosure  containing  shops  and  resi- 
dential buildings  in  Amhala  City. 

With  the  consent  of  the  pa-rties  the  hear- 
ing of  the  case  was  fixed  on  a  holiday 
to  suit  the  convenience  of  the  plaintiff's 
pleader.  On  the  date  fixed  the  plaintiff's 
pleader  declined  to  attend  the  Court,  on  the 
ground  that  the  day  was  a  holiday  and  the 
Court,  acting  under  section  158  of  the  Civil 
Procedura  Code,  delivered  judgment  in  the 
case. 

Held,  that  the  action  of  the  Court  was 
not  open  to  objection  and  was  proper.  BHA.G- 
WAN  DASS  V.  HARPERSFIAD.  92  P.  L. 
R.  1907  =  111  P  21.  1906 

2187  O  XVII  R  3-5.  153— Poiuer  of  dis- 
missing S'Lit — Plaintiff  adducing  some  evi- 
dence—Non-service  on  some  of  plaintiff's  wit- 
nesses. 

Resort  should  be  had  to  the  very  strin- 
gent provisions  of  section  158  under  very 
exceptional  circumstances.  It  is  not  open 
to  the  Court  to  dismiss  the  suit  under 
this  section  without  taking  into  considera- 
tion the  evidence  of  plaintiffs,  4  witnesses  on 
the  record,  simply  because  some  of  the 
plaintiff's  witnesses  who  had  been  summoned 
to  attend  on  the  date  of  hearing  were  not 
served  with  notice.  KARTAR  v.  SURASTI. 
28P.  W.  R.  1908=93  P.  LR1903-9P. 
It-  1903 

2188  O  XVII  R  3  -S.  158. 

Provisions  of  section  158  of  the  Civil  Pro- 
cedure Code  are  very  stringent  and  should 
only  be  applied  when  the  facts  do  not  admit 
of  the  application  of  any  otner  and  the  case 
properly  falls  under  that  section. 

Section  158  is  not  applicable  to  a  case 
when  no  time  is  given  to  a  party  to  produce 
evidence  or  to  do  any  act.  for  the  further 
progress  of  the  suit.  '  SHANKAR  DAS  v. 
HARNAM.    74  p.  L.  R.  1994- 

2189  O  XVII  R  3— 6\  l58-~Dismissal  for 
defautt  in  appeara>ice  by  party — Procedure. 

The  provisions  of  section  158  of  the  Civil 
Procedure  Code   are   stringent   and  are  to  be 
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applied  only  when  tho  facts  do  not  admit 
of  tho  application  of  any  other  section.  Tho 
section  applies  to  a  case  only  if  any  party 
to  a  suit  to  whom  timo  has  been  granted 
fails  to  do  the  specifiod  acts  for  which  timo 
has  boon  allowed  ;  and  there  must  bo  some- 
thing on  tho  record  of  the  case  to  show  clearly 
that  tho  adjournment  was  one  which  brings 
the  case  within  tho  purview  of  tho  section. 
P.  R.,  139  of  1884,  80  of  1899,  referred  to. 
PANNA  LAL  v.  BULL.  82  P-  L.  R.  1906 
=  30  p.  R  1906. 

2190  O  XVII  R  3— S.  158.  10  0  G  245— 
See  S.    104   No.    1349  supra. 

2191  O.  XVII  R  3-S.  158— See  0  IX  R 
8  1  S  L  R  224  No.  2072,  34  C  235  No.  2073» 
supra. 

2192  OXVII  R  3— S.  158— See  O  IX  R 
13.  17  M  L  J  81  No.  2134,  3  M  L  T  225  No. 
2137    supra. 

2193  O  XVII.  R  3— S.  158,  25  A  194-See 
0    XVII    R    2  No.   2184  supra. 

2194  0  XVIt  B  3— S.  158~Ca.se  adjour- 
ned to  enable  the  plaintiff  to  summon  wit- 
nesses— Non-attandance  of  a  witness  on  the 
date  fixed  for  Ids  examinaiion. 

The  plaintiff  applied  for  an  adjourn- 
ment of  the  hearing  of  the  Suit  to  some 
other  date  for  the  sake  of  summoning  her 
witnesses  for  examination.  The  Court  fixed 
a  period  of  time  for  the  examination  of  the 
witnesses  and  summoned  certain  witnesses 
for  certain  days  of  such  period.  The  witness 
summoned  for  the  first  of  such  days  hav- 
ing failed  to  attend,  the  Court  refused  to 
adjourn  the  case  for  the  examination  of  the 
witnesses  summoned  to  appear  on  the  fol- 
lowing days   and  decided    it  forthwith. 

Held,  that,  having  fixed  a  period  of  time 
for  the  examination  of  the  pl;:,intiff's  wit- 
nesses, and  having  summoned  certain  wit- 
nesses for  certain  days  of  such  period,  the 
Court  could  not  properly  refuse  to  adjourn 
the  hearing  of  the  suit  from  one  of  those 
days  to  another  of  them,  on  the  ground 
that  the  plaintiff  had  failed  to  cause  the 
attendance  of  a  witness  on  the  day  fixed 
for  his  examination  and  that  the  Court  was, 
therefore,  wrong  in  refusing  to  adjourn  the 
hearing  of  the  suit  to  the  next  day  oq 
which  a  witness  was  summoned  to  attend? 
NAJIBAN  BIBI   v.   RAZA    KUSAIN.     4    Q- 

C-  408- 

See  tJiis   case  for  other  facts  on  Col.  1012 

and    190. 

21.95.  0.  XVIII.  B.  1,  2^3— S.  179,  ISO 
—  Examination  of  defendant  as  ivifness  fur 
plaintiff'  at  the  very  outset  of  the  case,  'pro- 
priety  of —Max  Minlc  v.  Sliaxkar  Das,  IIS 
P.    iV.    R.    1908— Qee    Re.  j  idioata.  ■ 

2196  O.  XVIII.  R.  1,  ^,  3~S.  179,  180 
10  B.  n.  R  327  See  O.  I.  R.  1  No.  1759 
suijra. 

2T97  O.  XVIII.  R.  4-S.  181—4  M.  L. 
R.    129— See   O.   XVI.    R.    7    No.  2176   supra. 

2188  O.  XVIIL'R.5—S.  182— Penal  Code 
(Act  XLV  of  1860),  Section  193— Perjury — 
Statement   not  '^ro^erly   taken   by   Coi&ri^ 
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When  tho  aocusod  was  convicted  of 
perjury  for  making  a  falso  sbatomont  on 
oath  as  a  witness  in  a  Civil  Court,  and  it 
appoarod  that  aftor  tho  statemetit  had  bcoD 
mado  by  him  ho  was  taken  aside  by  a  clerk 
of  the  Court  and  his  evidence  was  read 
over  to  him  in  a  place  where  neither  the 
Judge  nor  the  Vakili  were  present,  the  High 
Court  set  aside  tho  conviction  as  illegal  on 
the  ground  that  the  statement  was  not 
admissible  in  evidence  against  the  accused. 
KAMATOHINATIIAN   OhiETTY     v.   EMPE- 

lioit.    28  M-  308. 

2199-  O.  X  VIII.  R.  13— S.  189— Evidence, 
according   of — Substance  of  evidence. 

Where  a  Judge  of  a  Small  Cause  Court 
recorded  merely  the  shortest  abstract  of 
the  evidence  of  the  plaintiff  and  his  wit- 
nesses, but  did  not  make  a  memorandum 
of  the  substance  of  the  evidence  of  each 
witness — 

Held,  that  tho  Judge  did  not  comply 
with  the  provisions  of  section  189  of  the 
Civil  Procedure  Code.  The  decree  was  set 
aside  and  the  case  remanded  for  fresh  trial. 
CHETHRU  GOPE  v.  SUI  CHARAN  BHA - 
GAT.     9    C   W.  ISr-  420 

2200  O.  X  VIII.  B.  15— S.  191  (2)  See  S. 
24,  'M  M.  59^  No.  535.  10  C.  W.  N.  12  No. 
644  supra. 

2201  0  XVin  B  15,  O  XX  R  1  S,  33— 
S.  191,  198 — Suit  tried  partly  by  one  and 
partly  by  another  Judge  —  Preliminary  order 
disregarded  by  successor. 

This  case  was  tried  partly  by  one  Judge 
and  partly  by  another.  In  a  preliminary 
order  the  first  Judge  came  to  certain  find- 
ings and  directed  that  after  certain  evid- 
ence bad  been  taken  with  regard  to  the 
mortgage  of  the  lauds  the  final  decree 
should  take  a  certain  shape.  The  second 
Judge  disagreed  with  bis  predecessor  and 
gave  a  different  decree  to  that  ordered  by  the 
first  Judge. 

Held,  that  the  order  of  the  first  Judge 
did  not  have  the  force  of  a  decree  and 
that  it  was  the  decision  of  the  second  Judge 
that  decided  the  suit,  and  that  it  was  that 
decree  that  was  appealable,  and  not  the 
order  of  the  first  Judge.  MA  NYO  v.  MA 
YAUK,  4Ii.  B-  R.  256- 

2202  0.  XIX  B  1,  2—5.  194,  195—13  M 
L  J  272 — 26  ill  596 — See  Legal  Practitioners 
Act  XVIII  of  1879  s.  36  Col.  511. 

2203  O  XIX  R  1—5.  194—4  MLR  140— 
See  S.  115  No.  1628  S7tpm. 

2204  0  XIX  R  d,  0  XXXVIII  R  6-S. 
196,  483,  bOb—  Partnership  property — Attach- 
vient  before  judgment — Appointment  of  Receiv- 
er— Affidavits — 

Held  that  section  483  of  the  Code  pro- 
viding for  the  attachment  of  the  judgment- 
debtor's  property  does  not  apply  to  the 
joint  property  of  a  partnership,  of  which 
the  judgment  debtor  is  a  member.  In  such 
cases  the  proper  order  to  make  is  tho  ap- 
pointment of  a  Receiver,  under  section  50c 
of  the  Code. 
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Held,  further  that  affidavit.s  produced 
in  a  case  should  comply  with  the  terms  of 
section  196  of  tho  Code.  In  cases  of  in- 
terlocutory applications,  the  statements  of 
the  declarant's  belief  are  admissible;  but 
the  belief  must  be  stated  and  reasonable 
grounds  thereof  set  forth  DVMODAR  NAND- 
RAM   V.    PANALAL    MADIRA.M,  9  B-    L- R. 

640 

2205  0  XX  R.l  and  S.  33 -S.  198— Non- 
appearance of  parlies  on  date  fixed  for  de- 
livery of  judgment- 
Held  that  an  order  dismissing  a  suit  oa 
the  date  fixed  for  delivery  of  judgment  for 
non -appearance  of  tho  pirties  is  illegal. 
JIWANDA  MAL  v.  MUHAMMAD  ALI,  p. 
R   82  of  1901- 

2203  9  XX  R  2  and  S.  33,  0  XXXII  R  2, 
7—S.  198,  4i2,  ^62—Onardian  and  Ward— 
Muhammadan  Law — Bokhari  Sayads  of  Chi- 
niot  Tahsil,  Jking  Dl'itrict — Compromise  by 
father  on  behalf  of  his  vii nor  son — Withdraw- 
al of  suit — 

One  L  a  Bokhari  Saya-l  of  Chiniot  Tahsil^ 
Jhang  District,  executed  and  registered  a 
deed  whereby  he  adopted  tho  defendant,  a 
minor  about  six  years  old,  as  his  son.  After 
L's  death  his  nephew,  the  plaintiff,  brought 
a  suit  contesting  the  validity  of  defendant's 
adoption.  The  dispute  was  settled  ))y  a  com- 
promise under  which  the  plaintiff  was  given 
two-thirds  and  the  defendant  0!ie-third  of 
L's  property.  The  deed  of  compromise  was 
filed  in  Court  and  the  suit  was  struck  off  tho 
file.  The  defendant  was  represe  ited  by  his 
father  who  entered  into  the  couip-'oiniso  oa 
behalf  of  his  son  and  represented  him  ia 
Court.  The  Collector  having  ref'i-;ed  to  act 
on  the  compromi-e  the  plaintiff  brought 
the  present  eult  for  pos^e  ,aion  of  property 
left  by  L  and  in  the  ahernative  for  a  declara- 
tory decree  to  the  effect  that  the  deed  of 
adoption  was  ineff:ctual  against  the  plain- 
tiff's rights.  It  was  contended  for  the  de- 
fendant (1)  that  the  previous  suit  having 
been  withdrawn  without  permission  of  Court 
to  bring  a  fresh  suit,  the  present  suit  was 
barred  under  section  373  of  the  Civil  Proce- 
dure Code,  (2)  that  the  defendant's  father 
was  not  oompetnit  under  Mahammadan  ILaw 
to  give  up  two-thirds  of  the  property  of  his 
minor  son  who  had  been  validly  adop'e  1  by 
L  and  (3)  that  sanction  of  the  Court  not 
having  been  obtained  the  compio  nise  was 
invalid  under  section  462  of  the  Civil  Pro- 
cedure Code. 

Hild,  (1)  that  the  present  suit  so  far  as 
it  prayed  for  the  deed  of  adoption  to  be  ds- 
clared  invalid  was  barred  urdir  section  37-3 
of  the  Civil  Procedure  Code  but  the  claim 
for  possession  of  property  by  enforcing  the 
compromise  was  not  so  barred  ;  (2)  tliat  tlie 
father  had  acted  in  the  1  es"j  interests  of  h'n 
minor  son,  tho  defendant,  m  compromising 
the  dispute  and  the  deed  of  compromise 
was  not  invalid  under  tb.e  Muhamma(j[ari 
Law  and  (3)  that  the  want  of  Court's  sanc- 
tion did  noc  make  the  compromise  a  null  ty, 
it    could    bo   avoided   by    the    minor,  if  Ln«3 
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en[uitios  of  tho  caao  so  rofxuirocl,  bub  in  the 
prosont  case  thoro  wore  no  oquifcios  in  favor 
of  tlio  m'mor-dofondant,  on  the  contrary,  the 
plaiutilf  liad  withdrawn  his  t'ornior  suit  on 
the  oompromiso  being  off(3cLod  and  restitutiu 
in  integrum  was  now  impossible. 

Under  section  4G2  of  tlie  Civil  Prooodure 
Code  the  omission  to  obtain  tho  leave  of  the 
Court  makes  the  compromise  not  void  abso- 
lutely but  voidable  as  against  all  parties 
other  than  the  minor.  It  can  be  set  aside 
at  tho  instance  of  the  minor  if  the  equities 
of  tlie  case  so  require. 

In  India  it  is  r.ithor  to  the  substance  and 
general  nature  of  the  plaint  than  to  its  strict 
letter  that  regard  must  bo  paid  by  Court 
in  the  adjudication  of  cases  coming  before 
it. 

A  judge  who  has  nob  heard  any  part  of 
the  evidence  and  before  whom  no  part  of 
the  proceedings  have  taken  place  is  not 
justitiod  in  proceeding  to  jadgmeut  until  he 
has  given  the  parties  au  opportunity  of 
being  hoard  in  accordance  with  the  provi- 
sions of  section  198  of  the  Civil  Procedure 
Code.  But  a  judgment  is  not  a  nullity  when 
it  is  passed  by  a  Judge  who  has  heard  the 
arguments  of  parties,  before  passing  the 
judgment,  although  no  part  of  the  proceed- 
ings took  place  before  him.  GHULAIVI  ALI 
SHVH-y.  SHAHABAL    SHAH.     87   P-    L- R- 

1905=3  PR,  1905- 

2207-    O  XX  R.  I,  3  and  S.  33,  0  XXIII 

2J.  s,  4— S.  198,  202,  375—Titne  of  dating  and 
signing  judgment — Parties  can  compromise 
hoth  bjfore  and  after  delivery  of  judgment — Act 
VIII  of  1890,  s.  40. 

Held,  that  when  a  Judge  signs  and  dates 
a  judgment,  and  the  parties  lawfully  com- 
promise the  case,  and  the  compromise  has 
beca  brought  to  his  notice  before  he  actually 
delivers  the  judgment  to  the  parties  in  open 
Court,  the  Judge  has  no  power  to  decline  to 
alter  it,  but  is  rather  bound  to  decide  it 
in  accordance  with  the  terms  of  the  'com- 
promise. 

Held,  also,    that  it   is   illegal    to  sign  and 
date  a  judgment  before  it  is   actually    deliver 
ed  in    the    piesence  of    the    parties    in  open 
Court. 

Held,  further,  that  even  after  a  complete 
legal  judgment  there  is  no  prohibition  for  the 
parties  to  come  to  any  lawful  terms  they 
wish  in  respect  of  the  subject-matter  in  dis- 
pute. A  guardian  appointed  under  Act  VIII 
of  1890  can,  at  any  time,  withdraw  from  the 
guardianship  and,  if  he  does  so,  the  Court 
should  proceed  to  act  under  s.  40  of  the  Act 
and  discharge  him.  GURANDITTA  MAL  v. 
BADHA  KI3HEN.     67  P-  W-  E-  1908- 

2203-  O.  XX.  R,  1  and  S.  33s.  19h—5 
B.    L.    R.    1905— see    s.    99  No.   12U   supra. 

2209-  O.  XX  B,  1  and  S.  33— S.  198— 
4  L.  B.  B.  256— See  0.  XVIII  B.  15— No. 
2  201  supra. 

2210-  0.   XX     B.    j3— S.     199— Judgment, 
written   after  Judge  was  trayisferred  is  valid — 

Held,   thab  a  Judge  who  heard   ihe   evi- 
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dence  in  tho  oaso  is  entitled,  under  S.  199 
of  tho  Code  to  write  his  judgment  and 
scud  it  to  his  successor  for  delivery,  al- 
though the  judgment  was  written  by  hiru 
after  ho  loft  the  judicial  post  which  bo 
was  occupying  when  ho  heard  the  case. 
(;U  C.  293,  II  C.  W.  N.  501  fol.  7  B.  L. 
R.  951,  17  W.  R.  475  refd.)  SETYENDRA 
NATH  ROY  CHOWDHUBI  v.  SRIMATI 
THAKURANI  KASTURA  KQMARl  GHAT- 
WALIN  AND  ANR,  AND  LALA  BRIJ 
BEII  xRISAHAI  V.  SRIMATI  THAKQRaNI 
KASTURA     KUMARI    GHATWaLIN,  12  C* 

W-  N-  682  =4  M.  L.  T-  33  =  7  C    L-  J. 
668-35    C.  756- 

2211.  O.  XX.  R.  2—3.  199— Jurisdiction  of 
successor  of  Judge  to  pronounce  judgment 
written  by  his  i)rcdccessor  after  his  transfer 
—Civil  Procedure  Code  {Act  XIV  of  1882) 
Section   566. 

A  Judgment  written  by  a  Subrodinate  Judge 
after  his  transfer  from  the  District  was 
delivered  by  his  successor.  On  appeal  the 
District  Judge  held  that  the  judgment  so 
pronounced  was  illegal  and  remanded  the 
case  under  section  566  of  the  Civil  Proce- 
dure Code. 

Held,  that  the  judgment  was  valid,  the 
case  being  covered  by  section  199  of  the 
Civil  •Procedure  Code  and  that  the  order  of 
remand    under  section  566  was  irregular. 

As  no  injustice  was  done  to  any  party 
by  the  irregularity  the  High  Court  declined 
to  interfere  on  second  appeal.  EAST  HOPE- 
TOWN  TEA  COMPANY  LD.  v.  KALLU 
A.   W.   N   1904.   P.    131. 

29A2  0  XX.  B.  3.—S.  202.  Judgment. 
Additions'  to. 

Section  202  of  the  Civil  Procedure  Code 
forbids  the  addition  to  a  judgment  after  it 
is  singed  of  the  Court's  decision  on  an 
issue  which  was  omitted  when  the  Judg- 
ment was  passed,  though  the  omission  was 
accidental,  as  it  cannot  be  said  that  the 
defect  does  not  affect  a  material  part  of 
the  case.  SHIDAYA  v.  SHIVAYA.  4.  B- 
L.  R  129. 

2213  0.  XX  B.  3—S.  202— Judgment  lorit- 
ten  hut  not  signed  by  deceased  Judge — '* Final 
decision." 

In  this  case  objection  was  taken  that  a 
judgment  written  by  a  deceased  judge,  de- 
livered by  his  successor  in  office  was  not  the 
final  decisijn  of  the  deceased  judge  by  rea- 
son of  his  not  having  signed  the  judg- 
ment. 

Held,  that  there  was  no  want  of  finality, 
the  judgment  having  to  be  signed  only  at 
the  time  oi  pronouncing  it — DULAL  CHAN- 
DRA DEB  V.  RAM  NARAIN  DEB.  81  C 
1057  at  1064. 

2214  O  XX  R  5,  0  XLIV  R  2—S.  202, 
598  —  Limitation  Act  {XV  of  1877),  sch. 
II,  art.  177 — Application  for  leave  to  appeal 
to  Privy  Council — Amendment  of  judgment , 
The  mistakes  in  a  judgment  pronoun- 
ced on  13tb  May  1898  were  corrected  by  order, 
dated  6th  June,  1898.  The  decree  was  pre- 
pared subsequently  in   accordance    with  the 
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amended  judgraont,  and  boro  dato  the  13th 
May,  1898.  An  application  for  permission  to 
appeal  to  the  Queen  m  Council  was  made 
on    2:^rd    November,    1898. 

Held,  tliat  the  judgment  having  been 
amended  under  section  202,  Civil  Procedure 
Code,  the  amendment  had  not  the  oftect  of 
substituting  a  new  judgment  bearing  dato 
6th  June,  1893,  for  the  judgraont  of  l:-3tVi 
May,  1898,  and  therefore  the  decree  was 
rightly   dated    l3th  May,  1898. 

Held  that  the  application  was  conse- 
quently barred  under  art.  177  of  sch.  II  of  the 
Limitation  Act.— ZINAT  BIBI  v.  JAHAN- 
Glli    BAKrISH    KLi\N.     2  0   C-    235- 

See   also  N)   2227   infra. 
2215     O  XX    H  5,   S.   114- -S.    203,   623— 
Jiidijment — Cletical  errors — Revieiv   not   neces- 
sary. 

Held,  that  v^here  inadvertently  wrong 
words  are  used  in  a  judgment  in  describ- 
ing the  property  in  suit,  the  corrections 
may  be  made  on  an  application  under  S. 
202  of  the  Code  and  an  application  for  re- 
view is  not  necessary  for  this  purpose — 
MULA     RAM    V.    BARHiMI.     40    P.    L-  R-, 

1908 

2213  0  XX  R  4— S.  203  {1)— Small  Cause 
Court — Judgment — "  Finding    negative" 

The  points  for  determination  in  a  suit 
were,  (1)  whether  the  bond  was  executed 
and  (2)  if  so,  whether  there  was  considera- 
tion for  it.  The  only  decision  recorded  by 
the    Court  was   '■  finding   negative," 

Held,  that  the  judgment  could  not  be 
regarded  as  a  judgment  in  law  within  the 
meaning  of  even  paragraph  I  of  section  208 
of  the  Civil  Procedure  Code.  YENATHI 
NAIDU  V.  IvUJJAIjLIGAN— 15  M  L  J  223. 

2217  0  XX  B.  4—S.  203— Limitation  Act 
Art  120 — Limitation  suit  for  pre  emption  on 
coitditl'inal  sales. 

Held,  that  art  120  Limitation  Act  go- 
verns a  suit  for  possession  by  preemption 
of  immoveable  properly  in  the  case  of  a 
conditional  sale  and  the  cause  of  action  to 
sue  arises  from  the  date  of  expiry  of  the 
year  of  grace  and  not  from  the  date  of  the 
foreclosure   decree. 

Held,  also,  that  in  writing  judgments 
in  appealable  cases,  provisions  of  section  203, 
Civil  Procedure  Code,  should  bo  strictly  fol- 
lowed.    SHEO    LAL  V.    MADAN    MOHAN— 

4  P  W  R  1907-27  P  L  R  1907 

2218  O  XX  R.  4—S.  203—67  P  W  R  190S 
—S''e  0  XX  R  1    No.  2207  supra. 

2219  O.  XX.  R.5—S  20i. -Issues— Findings 
in  decree. 

When  the  Court,  after  it  had  dismissed  the 
plaintiff's  claim  on  the  ground  that  he  had 
no  locus  standi  to  m^iatAia  the  suih,  entered 
in  the  decree,  upon  the  plaintiff's  application 
its  findings  given  in  the  judgment  on  two  of 
the  issues  framed  in  the  case  — 

Held,  that  the  action  of  the  Court  was 
irregular  and  the  findings  must  be  struck  out 
of  the  decree. 

Semble.     A  Court  of  first  instance  should 
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in  appealable  cases,  as  far  as  practicable,  pro- 
nounce its  opinion  on  all  important  points 
involved  in  the  case,  though  their  decision 
may  not  be  necessary  for  the  final  decision  of 
the  suit.  5  W.  R.,  (P.  0.)  63  L.  R.,  G  Ch.  D. 
at  p  p.  41,  and  42  referred  to.  BALDEO 
SINGH  V.  DHAllAM    KaNWAR.     A-  W-  N- 

1904  P  6-28  A  234. 

2220— <^-  XX.  R.  5,   O.  XLL  R.  23,  31—562, 

574  -9.  G.  W.  (JO.—See  S.  11  No.  2G5  supra. 
2221    O.  XX.  R.  G— .S'.  20Q— Costs. 

On  appeal  the  High  Court  Judgement 
decreed  iho  plaintiff's  suit  for  refund  of 
assets  realiiiad  by  the  defendants  in  executioa 
sale  against  all  of  thom  excepting  one  who  ib 
was  held  stood  in  the  same  position  as  the 
jilaintiffs.  Against  him  the  appeal  was  order- 
ed to  be  dismissed  with  costs. 

In  drawing  up  the  decree,  costs  were 
allowed  to  him  upon  the  whole  amount  claim- 
ed in  the  suit  by  the  plainUffs. 

An.  application  having  been  filed  under 
Section  205  Civil  Procedure  Code,  it  wag 
ordered  that  the  decree  be  amended  and  costs 
calculated  upon  so-  much  of  the  claim  as 
related  to  the  amount  realized  by  the  suc- 
cussful  defendant,  BITHAL  DAS  versus 
SHAM  KISHEN.     W-  N-  A  ,  1901-  P-  94- 

2222--  0.  «XX.  R.  6~S.  2QQ.— Preliminary 
order  for  partiiion — Final  decree — Bjtk  can  be 
qaestionsd  in  appeal — 'Pleadings — Practice. 

Held,  that  if  an  appellant,  in  an  appeal 
against  the  final  decree  in  a  partition  suit 
can  question  the  correctness  of  the  prelimi- 
nary order  or  decree  for  partition  when  no 
appeal  was  preferred  against  such  order  with* 
in  the  time  allowed  by  law  (29  G.  768    foil.) 

An  a]ipeUate  Court  can  not  make  out  a 
new  case  for  the  first  time  in  appeal  contrary 
to  the  pleadings  in  the  first  Court.  jMQLLA 
ABDUL  HAI  V.  KHATIJA  BEGAxM.  IQ 
B-  L  R  514. 

2223-  O  XX.  R.  6— S.  IdQ.—Order  disallow- 
ing amendment  of  decree  not  appealable — . 

No  ".appeal  lies  from  an  order  either 
granting  or  refusing  an  application  made 
under  S.  206,  C.  P.  C.  If  the  original  decree 
is  wrong,  parties  should  appeal.  They  can- 
not get  it  set  aside  by  applying  unsuccess- 
fully for  its  amendment  and  then  appealing 
against  the  order  disallowing  amendment. — 
KISHliiN  PERSHAD  v.  RADHA  MADHO 
PER,SHAD.     1   ALX701- 

2224  0.  XX.  R.6-S  206 -Consent-decree 
— Amendment. 

The  High  Court  declined  to  entertain 
an  application  made  under  section  20G  of 
the  Civil  Procedure  Code  for  amendment 
of  a  consent-decree  so  as  to  bring  it  in- 
to conformity  with  the  razLnama  filed  by 
the  parties,  on  the  grouud  that  it  was  clear 
that  the  parties  had  felt  that  the  passage 
in  question  in  the  rardnama  was  am- 
biguous and  they  had  it  made  clear  by  the 
decree  itself  to  which  the  parties  had  con- 
sented in  tlie  most  definite  way  and  to 
vvijich  no  objection  had  been  taken  for  18 
yoarb.     RAMESliWAR    PROSAD    NARAllJ^ 
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SINGH     V.     OHANDRESHWAR      PROS  AD 
NAUAFN    SINGH.     7  C-    W-  N-   880. 

22"5  O.  XX.  R.  6'-S.  20('>~-LlniU(Uion  for 
application  under  S.  20G,  C.  P.  G.  l.ouuir  Court 
declined   to  correct  a  clerical   error — Revision 

Held,  that  no  question  of  limitation  ari- 
Bos  witli  regard  to  action  nndor  S.  ^00,  Civ. 
Pro.  Code.  4  A.  23.  9  A.  864,  11  B.  284,  21 
C.    259,    10   M.    51,    :-58   W.   .U.    74G    Hcfd. 

Held,  furthor  that,  wliort  tlie  lower 
Court  declined  to  correct  a  manifestly  clori- 
cal  error  capable  of  correction  under  S. 
20G,  Civ.  Pro.  Code,  it  constituted  a  failure 
to  exorcise  jurisdiction  whicli  could  bo  in- 
torforod  witli  in  revision  by  tlio  Hi'^h  Court 
SITAL   PRASAD    v.     ABDUR  RASHID,    II 

0-   C-  208- 

7  A.  27G,  8  A.  519  and  13  A.  78,  R; 
IG  1M.424,  D;  and  6  A.  125  and  15  A.  121, 
followed  SETAL  PAllSAD  v.  ABDUR  RA- 
SHID.     11    Q.  C.   208- 

2226  O.  XX.  B.  6—3.  206— Execution  of 
decree. — Decree.  Interpretation  of.,  with  refe- 
rencz  to  judgment —Dafy  of  execution  Court 
— Court  not  competent  to  refer  to  compromise 
and  deed  on  which  suit  is  based — Amendment 
of   decree. 

It  is  only  in  the  case  of  some  ambi- 
guity on  the  face  of  a  decree  that  the  j^xdg- 
meut  may  bo  looked  at  by  the  execution 
Court  for  the  correct  interpretation  of  the 
decree.  If  it  does  not  agree  with  the  judg- 
ment, it  can  be  amended  under  section  206 
of  the  Civil  Procedure  Code  and  it  is  open 
to  the  decree-holder  at  any  time  to  apply 
for    such  amendment. 

The  execution  Court  la  not  competent 
to  refer  to  the  term.s  of  a  compromise  ar- 
rived at  in  a  suit  on  'a  mortgage*  or  of 
the  mortgage-d:ed  to  interpret  the  decree 
passed   in  the  suit.     GURMUKH    SINGH    v. 

son  AN  LAL.    P.  w.  E-,  1806!  p.  ,41=137 
P.  L.  K.  1908. 

2227  O.  XX.  R.  6— 206— Amendment  of 
decree — Appeal  against  original  decree — Li- 
mitation viortgage. 

In  this  case  the  plaintiff  obtained  a 
decree  on  the  31st  January,  1901,  v^-hich 
■was  made  absolute  on  the  28th  September 
following,  and  the  decree  was  subsequently 
amended  under  S.  206  on  the  12th  July, 
1902,  and  the  plaintiff  preferred  an  appeal 
to  the  High.  Court  against  the  amended  dec- 
ree: 

Held,  that  an  amended  decree  was  a 
decree  between  the  parties  within  the  mean- 
ing of  the  Code  and,  as  such,  was  appeal- 
able, and  the  plaintiff  was,  accordingly,  com- 
petent to  piefer  an  appeal  against  the 
amended  decree,  9  C  W  N  605  foil,  28  C.  177 
distinguished. 

Held,  also,  that,  for  the  purpose  of  de- 
termining whether  the  appeal  was  barred 
by  limitation,  time  must  be  taken  to  have 
run  from  the  date  of  the  decree  as  origi- 
nally drawn  up,  6  C,  22,  14  M.  150,  22  M. 
364  followed.  BROJO  LAL  RAI  CHOW- 
DHURY  V.  TARA     PRASANNA    BHATTA- 
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OHARJI,  8  C-  L.  J.  188. 

See    also   No.   2214^  supra, 
2228    O  XX  R  6—S.  W6—Poioer  to  amend 

decree — Jurisdiction: — 

Held  that  an  order  passed  under  section 
20G  which  makes  additions  in  the  decree 
not  warranted  by  the  judgraont  is  beyond 
tlio  jurisdiction  of  the  Cuurt  passing  it  and  is 
subject  to  th !  Revision  of  the  High  Court. 
J^AisHllI  VOKTUBA  ?).  AGA  [iSANG.II  RAI- 
SlJNG.n  9  B   £i.  R.  647  =-31  B  447. 

22ii9  O.  XX  R  6~-S.  200— Amendment  of 
decree  confirmed  on  appeal. 

Held,  that  the  Court  of  first  instance 
has  no  jurisdiction  to  amend  a  decree  un- 
der section  206  of  the  Civil  Procedure  Code 
on  the  application  of  a  non -appealing  de- 
fondant,  when  the  decree  has  been  confirmed 
on  an  appeal  by  the  otlier  defendants,  24  0 
759  11  A  2G7,  F  B  18  B  542;  IS  M  214;  F  B  re- 
ferred  to.  SRI  GO  BIND  SINGH  v.  GANG- 
ATRI  PERSHAD  SINGH,  6  0-  L-  J.  542. 

2230  O  XX  E  6—S.  206— Application  to 
amend  decree  does  not  save  limitation  nor  is 
it  a  step  of  execution. 

Held  that  an  application  under  section 
206  of  the  Code  of  Civil  Procedure  to  bring 
a  decree  into  accordance  with  the  judgment 
does  not  give  a  fresh  starting  point  to  limi- 
tation, and  cannot  be  regarded  as  an  appli- 
cation to  the  proper  Court  to  take  a  step 
in  aid  of  execution.  (20  A  304,  27  A  575, 
followed,  25  C  258  dissented).  AWADH  BI- 
HARI  PANDE  v.  MAHADEO  SAHI,  A-  W* 
N-  (190  D.  189=4  A-  L.  J.  469- 

2231  O  XX  B  6—S.  206—Ex:Cuti>n  of  de- 
cree— Inierpretation  of  decree — Reference  to 
jiidqrnent  and  award. — Amendm-nt  of  decree — 
Jugir  income  is  exempt  from  attachynent  un- 
der section  11  of  iJie  I'ensi^jns  Act  .9-3  P  R 
1900—83  P  L  R 1901— See  Pensions  Act  XXIII 
of  1871  Col.  145. 

2332  O  XX  R  6—S.  206—Jagir-khush-hals- 
i-yati  income — Attachment  of — Ev^'cution  of  dS' 
cjxe — Power  of  execution  Court — Inierpretatiojt, 
of  decree— Charge— 96  P  R  1900— 13a  P  L  R 
jgO'i—See  Pensions  Act  XXIII  of  1871  Col. 
145. 

2333  0  XX  B  6—S.  206— A  Implication  for 
amendment  is  not  a  step  in  aid  uf  execution 
— Limitation  Act,  sections  19,  20  and  21 — • 
Payment  hij  one  judcjment- debtor. 

A  obtained  a  mortgage-decree  against  B 
and  C.  'He  applied  for  execution  of  the  de- 
ciree  more  than  three  ypars  from  the  date 
of  the  order  absolute.  He  relied  on  an  ap- 
plication for  amendment  of  the  order  ab- 
solute under  section  206,  C.  P.  C,  made 
within  three  years  from  the  date  of  the  or- 
der absolute,  and ;part  payments«made.  by  B 
to  save  limitation  contended  that  the  applica- 
tion was  barred  as  against  him,  as  the 
payments  referred  to  would  not  bind  hinx 
as  he  did  not  authorize  B  make  then?. 

Held,  that  the  order  granting  an  appli- 
cation for  amendment  of  a  decree,  under 
section  206,  Civil  Procedure  Code,  cannot 
be  regarded,  as  an  order  passed  upon  re- 
view  of  judgmQuc   within    the     meaning   of 
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Art.  179,  cl.  3  of  the  Limitation  Act,  so  as 
to  justify  tho  computatiou  of  limitation 
from  the  date  of  tlio  order  passed  on  such 
application.  (8  A  4*J2,  13  A  134,  20  A  304 
followed,  4  A  137  referred  to,  25  0  258  diss.) 
A  paymeut  by  one  of  the  several  dobturs 
liable  to  pay,  otherwise  than  as  agent  of 
tho  other  debtors,  cannot  keep  abve  tho 
right  of  the  creditor  as  agaiust  any  of  those 
debtors  other  than  the  person  making  tho 
payment. 

S.  19  and  20  of  tho  Limitation  Act  do  not 
lay  down  a  general  rule  to  the  effect  that 
an  acknowledgment  or  part  payment  by 
one  of  the  debtors  saves  the  operation  of 
limitation  as  against  all  tho  debtors,  conse- 
quently, S.  21  of  tlie  Act  cannot  be  deemed 
to  be  an  exception  to  the  rule  and  it 
mentions  those  cases  only  in  wh'ch  the 
act  of  one  of  a  set  of  poisons  is  likely  to 
be  considered  as  tlie  act  of  tho  others  and, 
by  way  of  explanation,  it  says  that  even 
in  these  cises,  the  acknowledgment  of  one 
shall  not  renew  the  period  of  limitation 
against    others.     AHSAN   ULLAH  v.  DAKK- 

HINI  DIN,  2  A.  li.  J.  287.    A.  W-  N.  1905 
P.  108. 

2284  OX'K  R.  6  S.  47— S.  206,  244— Decree 
as  to  interest  amended — Aj^plicaiion  for  resti- 
tution of  excess  interest  realized  in  execution — 
Limitation  Act,   arts   178  and   179. 

A  awarded  interest  on  the  decretal 
amount  at  a  higher  ratet  than  the  judgment. 
In  execution,  the  decree  holder  realized  the 
amount  specified  in  the  decree.  After  more 
than  three  years  the  decree  was  amended 
at  the  instance  of  the  judgment  debtor, 
and  he  applied  for  a  refund  of  the  amount, 
whicli  had  been  realised  from  him  in  excess 
of  the  sum  payable  under  the  decree  as 
amended. 

Held,  that  the  application  by  the  judg- 
ment-debtor was  nob  an  applicalion  for 
execution,  but  one,  under  S.  244  0.  P.  0.  for 
restitution  of  an  amount  which  had,  in  exe- 
cution of  the  decree,  been  realized  in  excess. 

Such  an  application  is  not  governed  by 
Art.  179  but  by  Art.  178  of  the  Limitation 
Act,  time  beginning  to  run  from  tho  date 
the  decree  was  amended.  Before  that  date 
no  application  for  a  refund  of  the  amount 
could  be  made,  as  such  application  would 
have  been  inconsistent  with  tho  terms  of 
the  decree  as  it  then  stood.  (20  A  304  diss.) 
HARNAM  CHANDAR  v.  MUHAM^JAD  YaR 
KHAN,  A.  \V.  N.  (ID05),  63  =  2  A-L-^J. 
189 

2235-     O.   XX.  R.   6,  S.  47  0.   XXL   R.  35, 
36— s.   206,    244,    263,   264— A  nendmcnt  of  dec- 
ree  after   sati'^f action —Decree    for    joint  pas 
session — Satisfaction  of  decree — Amendment  of 
decree —Fresh   suit. 

Under    the    original    decree  tho    plaintiff 
entered    into   joint    possession,   and   satisfac- 
tion   of     tho    decree    was    entered     up.     She 
then    applied    for    and  obtained    and  amend-  j 
ment   of   the     decree     without    taking    steps  I 
to   have   the   order,    recording    satisfaction  1 
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of  the  decree,  set  aside.  Sho  was  subse- 
quently dispossessed  and  brought  the  pre- 
sent suit  for  possession  without  executing 
the  amended  decreo  for  artitioa.  The  suit 
was  dismissed.     On    appeal. 

lldd,  that  the  amjiidmont  of  a  decree 
tho  satisfaction  of  which  had  been  accord- 
ed, was  nullity.  The  fact  that  tho  plaintifl 
had  been  ousted  from  jiint  possession  gave 
her  a  fresh  cause  of  action,  in  respect  of 
wliich  a  fresh  suit  was  maintainable.  PA- 
THAMBI   V.   MYTHEEN.     BIBI,     12  M- L- 

J.    Qg 

'2^33.    O.  XX  R.  G,  10  0.  XXI  R.  31— 20G, 

208,  259 — Execution  against  the  judgment-deb- 
tor admilledlij  not  in  posseseio)i-  of  the  moveable 
property — Court's  power  to  refer  to  judgment 
and  other  documents  to  interpret  decree. 

In  this  suit  for  recovering  three- 
fourths  of  an  es*"'ate,  a  decree  was  passed  oa 
the  compromise,  in  the  following  terms; — 
''It  is  ordered, that  decree  by  consent  of  three- 
fourths  of  Nur  Bakhsh's  estate,  be  given  la 
plaintiff's  favour.  Plaintiff  pays  to  defend- 
ants Rs.  5,000  for  expenses,  &c.  No  costs 
allowed,  Rs.  5,000  pail  into  Court." 

H^ld,  with  reference  to  the  compromise 
and  the  plaint,  that  this  decree  sufficiently 
complies  with  the  provisions  of  sec.  208  of 
C.  P.  0.,  and  under  it  the  decree-holder 
can  recover  three-fourths  of  the  moveables 
or  its  value,  Rs,  G.SOO  by  executing  it  as 
provided  under  sec.  259  of  the  same  Code, 
against  any  of  the  judgment- debtors  it  being 
immaterial  whether  any  of  them  has  or  has 
not  pospe:^sion  of  the  moveable  property 
decreed  (1  C.  W.  N.,  170  dist.) 

Held,  also,  that  an  executing  Court's 
business  is  simply  to  interpret  the  decree  as 
it  stands  and  not  to  question  its  correctness  ; 
but  it  is  at  full  liberty  to  refer  to  the  judg- 
ment  or  any  other  document  on  the  file  in 
order  correctly  to  intorpret  it;  and  when 
there  is  a  divergence  betv;een  the  decree  and 
the  judgment,  the  proper  course  is  to  direct 
the  decree-holder  to  apply  for  amending  the 
decree  to  the  Court  which  originallly  passed 
it'     RADHA    MAL  V,   IMAM  BaKHSH.     60 

P"  W.  R- 1908. 

2237  O-  ^^  ^'  ^  -^-  *206—Exccntion  \ of 
decree— Cods— 1  0.  C.  2ii— See  Oudh  Rent 
Act  XXII  of  188G,  S.  145. 

22^S  O.  XX  R.  6,  Second  Schedide—Ss.  203^ 
522,  525,  526— Order  to  file  award— Amend- 
ment of  decree — Jurisdiction. 

A  applied  under  s.  525  of  the  Code  that 
an  award  bo  filed  in  Court.  The  application 
was  made  against  B  now  represented  by  his 
widow  C.  The  District  Judge  made  an  order 
that  tho  award  bo  filed  and  a  formal  order 
was  drawn  up  to  that  effect.  C  applied  for 
execution  of  what  she  called  the  decree  of 
the  District  Judge.  Tho  Court  below  decid- 
ed that  there  was  no  decreo  capable  of  exe- 
cution and  rejected  the  application.  C  then 
applied  to  tho  Court  of  tho  Judicial  Commis- 
sioner, under  s.  206  of  tho  Code  to  amend  the 
so-called  decree  of  the  District  Judge,  ao  as 
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to  bring  it  into  conformity  witli  the  judg- 
1110  nt. 

Held,  tliat  tlio  sooallod  dcoroo  was  in 
conformity  witli  tlio  ordor  of  tho  District 
Judge,  pa.s'sed  under  soc.  5'iG,  Civil  Procodurc 
Codo,  and  that  tbo  J.  O.'s  Court  liad  no 
power  to  grant  tho  application  under  section 
20G. 

Held,  that  having  directed  tho  award  to 
bo  filed,  the  next  stop  for  the  District 
Judge  was  to  pronounce  judgment  in  accord- 
anoo  with  tlie  award,  upon  wluoh  a  decree 
could  follow  under  tho  provisions  of  S. 
52G    of    the   Code. 

Ileldy  further,  that  on  application  of 
cither  of  tho  parties  to  tho  suit,  the  Dis- 
trict Judge  could  pi'ocood  to  give  effect  to 
tho  award  in  the  manner  contemplated  by 
sec.  522  of  tbo  Civil  Procedure  Oodu. — 
GULAB   KUAR   v.  SHEO    RATAN   SINGH, 

4  0  C  83 

2239.  O.  XX.  R.  6,  O.  XLI.  R.  11— s.  206, 
651 — KxeciUion  of  decree — Amendment  of  decree 
after  reJtcLion  cf  ap]peal  under  section  651, 
C.  P.  C. — Costs — Mistake  in  decree — Decree 
not  specifying  details  of  property  in  suit  — 
Interpretation  of  decree  ivith  reference  to 
plaint — Appeal. 

The  plaintif!  obtained  a  decree  for  pos- 
session of  the  property  in  suit,  but  the 
property  was  not  specified  in  the  decree 
or  the  judgment.  The  defendant's  appeal 
was  dismissed  under  section  551  of  the 
Civil  Procedure  Code.  The  plaintiff  applied 
for  execution  of  the  decree.  He  was  refer- 
red to  the  appellate  Court  on  the  ground 
that  the  decree  was  defective  and  only 
the  appellate  Court  was  competent  to 
amend  tho  decree  after  it  was  dealt  with 
on  appeal.  He  then  made  an  application 
to  the  appellate  Court,  but  it  was  rt  jjcted  on 
the  ground  that  the  decree  was  not  at 
variafce    with  the    judgment. 

Held,  on  revision,  (1)  that  the  appli- 
caton  for  execution  was  wrongly  rejected 
for  the  decree  ought  to  be  construed  with 
reference  to  the  plaint  in  which  the  pro- 
perty was  described,  and  (2)  that  the  dec- 
ree-holder should  have  appealed  against  the 
order  refusing  execution,  for  the  appellate 
decree  did   not   require  amendment. 

After  a  decree  is  upheld  on  appeal  by 
dismissal  of  the  appeal  under  section  551 
of  the  Civil  Procedure  Code,  the  Original 
Court  is  competent  to  amend  its  decree 
as  to  costs  on  discovery  of  error  as  to 
them.  GORDHAN  DAS  v.  RAGHUNAN- 
DAN  DAS.  182  p.  L.  R.  1905-74  PH. 
1905. 

2240-  O.  XX,  R.  6,  S.  iii-^S.  306,  623— 
Landlord  and  tenant — Suit  by  a  co-bharer 
Landlord — Mistake  common  to  both  decree 
and-  judgment: — 

S.  206  cannot  apply  to  a  case  where 
the  mistake  is  common  at  once  to  the  judg- 
ment and  decree.  The  remedy  in  such  a  case 
is  either  under  S.  623  or  by  a  suit. — Section 
63  of    the    Bengal    Tenancy    Aot     YiH   of 
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1885  does  not  apply  to  a  suit  for  rent  by 
a  co-sharor  landlord.  JOGIONDIIA  NATtI 
GIIOSE  V.  PA  BAN  CHANDRA  GHOSE. 
8  G    W-   N-   472- 

2241-  O.  XX.  li.  G.—S.  206— U  M.  L.  J. 
359—See   S.  11    No.  198  supra. 

2242-  O.  XX.  E.  6—S.  206- A.  W.  N. 
1904    P.   228.     See   S.   47   No.   816   supra. 

2243-  0.  XX.  R.  6— S.  206-9  G.  W.  N. 
60').     See   S.    101  No.   1316   supra. 

2244  O.  XX.  R.  6—S.  206—30  G.  679. 
See   S.    109   No.    14  i3    supra. 

2245  O.  XX.  R.  6—S.  206— See  S.  114— 
8  C.  W.  N.  473  No.  1506,  24  M.  1  No. 
1507,    J.   C.  S.  S.  G.  No.    26i. 

Hith  January  1904  No.   1508  supra. 
2246--0.    XX.  R.  (j~S.  20G— Sfi^  S.   115.  2S. 
C,  177  No.  1614,  24  U.  646— iV^.  1655   S7ipra. 

224:1—0.  XX.  R.  7-S.  205.  Date  of  decteQ 
and  Jadgmcnl — Partltl.ni  Suit. 

Held,  that  although  generally  the  decree 
is  to  bear  the  date  of  judgement,  yet,  whero 
as  in  a  partition  suit,  the  parties  are  required 
by  law  to  do  a  certain  act  and  the  court  can- 
not frame  its  decree  until  sucli  act  is  pi  rform- 
ed,  the  anjudicatiou  contained  in  the  jugdg- 
ment  does  not  decide  the  suit,  and  the  uecree 
in  those  cases  does  not,  as  a  matter  of  course, 
follow  the  iadgement.— JOTINDUA  MOHAN 
TAGURE  /;.  BUOY  CHAND  MAHATAP. 
32  C  483  at  491. 

2248-  O.  XX.  R.  10,  O.  XXL  R.  31—5.  208, 
259. 

In  a  suit  for  the  return  of  movoable 
property  the  money  amount  is  inserted  in 
the  decree  under  Section  208  of  tho  Civil  Pro- 
cedure Cede  as  an  alternative  if  delivery 
cannot  be  had.  It  is  only  when  after  putting 
in  force  Section  259  it  is  found  that  it  is 
impossible  to  obtain  the  property  ordered  to 
be  delivered  that  the  alternative  amount  in 
the  decree  oomes  into  operation ;  the  jadg- 
meut-debtor  gets  no  option  under  such  a 
decree.     MANAYIKRAMAN    v.  MOYANKU- 

Tl.    13  MI*  J- 444. 

2249-  0.  XX.  R.  10— S.  :908— 60.  P.  W.  22. 
19U8  -  See  0.  XX.  R.  6.  No.  22,  36  supra. 

2250.  0.  XX.  R.  11— S.  21Q.— Lenders  and 
Borrovjers — Suit  on  promissory -note — Equitable 
mortgage  as  seciyritij  for  loan — Decree  for  pay- 
ment of  claim  by  instalments. 

Where  th-^  suit  was  on  a  promissory -note, 
but  it  appeard  that  as  security  for  the  loan 
the  plaintiffs  held  the  title-deeds  of  a  housa, 
or  in  other  words,  an  equitable  mortgage,  and 
the  Court  ordered  payment  of  the  claim  by 
instalments, 

Held — that  if  the  plaintiffs  had  pursued 
all  their  remedies  and  had  sued  to  have  their 
lien  declared,  and  for  a  mortgage  decree  for 
sale,  the  defendant-!  would  have  had  time 
given  within  which  to  pay,  and  that  if  lenders 
abandon  their  proper  remedy  in  order  to 
avoid  one  of  the  oousequencos  of  the  original 
contract  with  the  borrower,  it  is  not  unrea- 
sonable or  inequitable  that  the  Court  should, 
as  far  as  possible,  put  the  borrowers  in  the 
same  position  as  if  tho  landers  kad  sought  for 
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their  proper  remedy.  ALANCAPPA  CTIET- 
TY  V.  Ml  HA  JAM  BEE.  1.  L  B  R-  1900— 
1902  P  81. 

2251— <^-  XX.  R.  11— S.  210— Instalment 
decree —  Star/  of  execution — Effect  on  limitation 
— liunyiah  Goundou  v.  O.  Navjaj^pa  Row — 
15.  M  L  J  412  See  Limitation  ActlX  of  1908 
Art  181,  182. 

2252  O  XX  R  II— S.  210  S.  211— Mesne 
j^ro/i^s  — Khamar    land — Interest. 

Held  that  in  dotennining  mesne  profits 
of  Kliamar  land,  5  per  cent.,  on  the  value 
of  the  actual  produce  is  a  sufficient  allow- 
ance to  meet  the  costs  of  supervision  and 
any  other  incidental  charges,  for  which  a 
proprietor,  who  is  not  an  ordinary  cultivator 
of    his    Kamar   land,  may  be    liable. 

luteiest  as  forming  a  part  of  the  mesne 
profits  or  damages  c  nnot  be  allowed  for 
any  period  subsequent  to  that  limited  by 
section    211  of  the    Code. 

Interest  at  6  and  not  at  12  per  cent, 
was  allowed  on  mesne  profits  after  posses- 
sion was  delivered.  IJATULLA  BHUYAN 
V.    CHANDRA  MOHAN    BANERJEE.     12  C 

W  N  285. 

2253  0  'K^  R  11— S.  810— Interest  Act, 
IS89 — Terms  Printed  on  vouchers  and  bills  as 
to  interest — Implied  agreement — Discretion  of 
Court — Revision. 

Where  the  order  forms  for  articles  sup- 
plied by  a  trader  were  headed  with  the 
printed  words  'Terms  one  month's  credit, 
interest  at  12  per  cent,  charged  on  expiry' 
and  bills  were  also  headed  similarly,  held 
that  no  inference  could  be  drawn  from 
them  that  the ,  debtor  contracted  to  pay  in- 
terest. 

In  considering  the  fitness  of  allowing 
interest,  Courts  in  this  country  exercise 
the  functions  of  jurors,  and  discretion  is 
vested  in  courts  which  should  not  be  inter- 
fered on  ruvision  except  iu  cases  in  which 
there  has  been  an  abuse  of  the  discretion. 
EDULJI  &  CO.  V  MCDONALD.     P  R  55  of 

1901. 

2254  OXXRll—S  210-Instalmeyit-hond 
— Power  to  pass  decree  payable  by  instal- 
ments. 

Where  an  instalment-bond  provided 
that,  in  default  of  payment  of  any  one  of 
the  instalments,  the  wliole  amount  would 
te  recoverable,  held,  that  the  Court  had  no 
jurisdiction,  without  the  consent  of  tho  par- 
ties to  pass  a  decree  for  payment  by  in-tal- 
ments.  I  L.  R.  4  Bom,  96  followed.  BAL- 
DEO  DAS  V.  DASAUNDHI  KHAN.  187 
p.  L.  R..  1901. 

2255  o  XX  R  lis.  aio. 

Where  an  application  not  purporting 
or  reciting  itself  to  be  petition  under  section 
210,  Civil  Procedure  Code,  is  in  every  re- 
spect exactly  what  a  petition  under  that  sec- 
tion might  be  expected  to  be,  and  was  pre- 
sented within  two  and  a  half  months  after 
the  passing  of  the  decree,  held,  that  the 
petition  must  be  presumed  to  have  been 
made  under  section  210,  Civil  Frooeduro  Code, 
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notwithstanding  that  the  word  ikrarnama 
was  used  in  the  petition  and  the  order  pass- 
ed by  the  Court  was  merely  to  enter  it  in 
the  register  of  undischarged  decrees.  NAiil 
P,AKHSH   V.   GORI    MAL.     P.  L.  R.   23  of* 

1901  =  P  R   96  of  1900 

2256  O  XX  K  11— S.  -210—14  M  L  J  359 
— See    S.    11  No.    198    supra. 

2257  OlXX   R  11— S.    210-11   CWN  857 

—See  S.    115  No.    163G  supra. 

2258  O  XX  R  12— S.*  211— Mesne  profits. 
Interest   on — 

In  the  ascertainment  of  mesne  profits 
due  to  the  decree- holder  he  is  entitled  to 
receive  interst,  year  by  3  ear,  on  the  pro- 
fits found  to  be  due. 

The  words  "together  with  interest  on 
such  profits"  clearly  do  not  refer  to  inter- 
est due  after  the  ascertainment  of  the  amount 
of  mesne  profits  due  under  the  decree,  be- 
cause the  Courts  have  otherwise  been  given 
a  discretion  to  award  interest  separately  on 
the  amount  so  ascertained.  8  Cat.,  332,  ex- 
plained. RADHA  RAMAN  MUNSHI  v.  SUR- 
NAMOYI  DEBl,  7  C-  W-  N-  437  =  80  B. 
506 

2259  O  XX  R  12— S.  211— Mesne  profits  in 
decree — Claim  fur  future  mesne  profits — OmiS' 
sioii  of  Court  to  deal  with  clainiSecond  suity 
no  res  judicata— S2  C.  118  at  122— See  s.  11  No. 
4G1— See  also  15  M  L  J  462  under  s.  11  No. 
460  nnd  11  M  L  J  332. 

2260  0  XX  R  12— S.  211— Mesne  profits-^ 
Collection  expenses. 

In  awarding  mesne  profits  a  Court  would 
make  allowance  for  collection  expenses  ex- 
cept in  very  special  cases.  L  R,  1892,  A 
C  75,  followed,  L  R,  d  I  A  1  at  p.  6,  L  R, 
21  I  A  no  at  p.  124,  1  AIL,  518,  20  All.^  208, 
10  All.,  13,  referred  to.     ABDUL  GHAFUR  v. 

RAJA  RAM,  W.  N-  A-,  1901  P-  80-  •23  A- 
252. 

^561  OXX  R  12— S.  211— Mesne  profits— 
Asses^vieyit  of — 

Held,  that  in  estimating  tho  mesne  pro- 
fits which  the  owner  of  the  land  is  entitled 
to  recover  from  a  trespasser,  the  costs  of 
collecting  rents  which  are  ordinarily  in- 
curred by  tde  owner  should  be  allowed  to 
the  trespasser  only  when  such  trespasser 
entered  on  the  land  in  the  exercise  of  a 
bona  fide  claim  of  right.  But  when  the 
trespass  is  altogetoer  tortious  and  malicious, 
in  other  words,  when  the  trespasser  has  en- 
tered or  continued  on  the  property  with- 
out any  bona  fide  heViet  that  he  is  entitled 
to  do  so,  where,  in  defence  of  the  rights 
of  another,  he  has  thrust  himself  into  an 
estate,  although  be  may  still  claim  all 
necessary  payments,  such  as  Government 
revenue  or  ground-rent,  it  is  not  impera- 
tive on  the  Court  in  estimating  damages  to  al- 
low the  wrongdoer  evet]  such  charges  as  would 
ordinarily  but  voluntarily  be  incurred  by  an 
owner  in  possession.  I  L  R  1  All.,  518  (F. 
B.)  fallowed;  L  li,  1892,  A  C,  75;  23  All.,  252; 
L  R,  27  I  A,  110,  referred  to.     DUNGAR  iNlAL 

i;.JAiRAM  A.  W-iN.  1902  p.  90  =  24  A- 
376. 
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2282  0  XX  R  12  S.  in--Mcsnc  profits— 
RaiyaLi  land. 

Wbuii  land  is  ralyati,  and  both  the 
truo  ownor  and  tho  trespasser  aro,  uiidor 
►ordinary  circunistancos,  uicroly  rent  rocciv- 
evs,  assessment  of  mesno  profits  should  bo 
mado  on  the  basis  of  fair  and  reasonable 
rout.     9  W  It,  445;  3  G  W  N,  liS,  followed. 

Wbeu  a  raiyat,  himself  an  actual  culti- 
vator, is  dispossessed  of  his  hold,  the  mcj^sure 
of  damages  should  be  tho  value  of  tho  crops. 
IG  W.  11,  21  ;  18  W.  K.,  SI  followed. 

There  is  no  distinction  botwoen  raiyati 
land  held  by  a  raiyat  and  tho  proprietor's 
private  land  ordinarily  cultivated  by  him 
except  as  to  the  costs  of  cuitivation. 

Held,  that  in  this  case  tho  plaintiffs,  dec- 
ree-holders, w^ere  entitled  to  get  from  the 
defendants,  as  mesne  profits,  the  price  of  the 
crops  raised  on  the  laud,  less  the  expenses 
for  cuUivatioa.  17  W.  B.,  15(5;  G  G.  \V.  N., 
409,  referred  to.  LALJEE  SUA  HAY  SINGH 
V.  P.  0.  WALKER.     6  C.  \¥.  N.  732- 

2288  0  XX  E.  12— S.  311— Appellate  decree 
confirming  original  decree — Mesne  profits  can 
be  recovered  for  "  Three  years"  after  appellate 
decree. 

Where  a  decree  awarding  future  mesne 
profits  under  S.  211  of  the  Code  is  affirmed  by 
an  appelate  court,  the  three  years  from  the 
date  of  the  decree  until  the  expiration  of 
which  alone  mesne  profits  are  recoverable 
under  that  section  sliould  be  calculated  not 
from  the  date  of  tho  original  decreee  but  from, 
the  date  of  the  decree  of  the  court  of  appeal. 
INDAR  BAHADUR  SINGH  v.  BIJAI  BA- 
HADUR SINGH.  5  C.  W.  N.  62=10  M.  L. 
J.  290  =  28  A.  152?.  C- 

2264  O  XX  H.  12  -S.  211,  212- Mesne  pro- 
fits left  to  be  sitb.seqnently  ascertained — Limi- 
tation. WALIVA  BIBI  V.  NAZAR  HASAN. 
A.  W.  N.  1904  p.  146  =  26  A-  623, 

See  Limitation  Act  IX  of  1908  Art.  181. 
2265-     O  XX  R    12— S.  211,    212— 33  0  ]  232 
See  S.  34  No.  553  supra. 

2263  0  XX  R  12— S.  211,  212— U  B  R  1906 
P.  50— See  0  II  R  5  No.  1896  snpra. 

2267  0  XX  R  12—8,  211— See  0  XX  R  11 
—55  P  R  1901,  187  P  L  1901,  23  P  L  R  1901 
No.  2253  to  2255  supra. 

2268  O  XX  B  i'--— S.  212— Mesne  profits— 
Appp.al  against  order  fixing  amount  of  mesne 
profits  —  Limiiati  m  —  Decree — Necessity  of  — 
Time  requisite  for  obtaining  copy  of  decree. 

When  in  a  suit  for  possession  of  a  pro- 
perty and  mesne  profits  the  decree  directs  an 
enquiry  into  the  amount  of  mesne  profits 
under  soction  212  of  the  Civil  Procedure 
Code,  and  an  order  is  subsequently  made 
fixing  the  amount  due  to  the  plaintiff  a  for- 
mal decree  is  necessary.  On  appeal  against 
the  order  the  time  requisite  for  obtainii^g  a 
copy  of  the  decree  shall  be  excluded,  in  com 
pufcing  the  period  of  liinit-ation  prescribed 
for  the  appeal.  6  C.  W.  N.,  283,  dis!  in  qui  sited. 
GOPAL  CHANDRA  'CHAKRAVARTI  v. 
PUEONATH  DUTT.     82  C-  175- 

2269._  O.  XX  B.  13,  ss.  52,  61— Ss.  213,  25'i 
and  }^i6 — Ciaivv  far  mera  money -decree  is  not 
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an   administration    suit — Mortgage   by    heir — 
Bights  of  decree  holder  and  mortgagee. 

A,  tho  creditor  of  a  deceased  person  B 
obtaitied  a  docroo  for  money  payable  by  in- 
stalments against  his  assets  in  the  hands  of 
his  son  and  heir  G.  Pending  the  appeal  by 
.A,  0  mortgaged  the  property  in  suit  which 
belonged  to  B  to  satisfy  the  clainn  of  D  an- 
other creditor  of  B.  A  contended  that  tho 
mortgage  was  invalid  having  been  made 
liending  the  disposal  of  his  case  and  that  he 
could  sell  the  property  free  from  tho  mort- 
gage lien  of  D. 

Held,  that  tho  decree  obtained  by  the 
plaintiff  not  being  a  decree  binding  the 
property,  and  his  suit  not  being  one  in  the 
nature  of  an  administration  suit,  the  mort- 
gage was  not  invalid,  and  the  plaintiff  could 
sell  the  property  only  subject  to  the  mort- 
gage. (4  C.  402,  dist.,  7  A.  122,  9  C.  400,  29 
M.  508,  26  A.  28,  ap)pr. ;  19  A.  504,  8  G.  20,  370, 
disapproved.)  BHAGU  MAL  v.  PAT  RAM. 
52  P.  L.  R.  1908- 

2270-  O.  XX  B.  13,  S.  39—17  M.  L.  J., 
616 — See  s.  39,  No.  663  supra. 

2211'  0.  XX  B.  13,  Ss.  73,  115,  136,  O. 
XXXVIII  B.  12—213,  295,  622,  648,  490-^ 
Attachment  before  judgment — Order  on  appli' 
cation  for  rateable  distribution. 

If  property  is  attached  before  judgment, 
the  attaching  creditor  is  under  s.  295  en- 
titled to  a  rateable  share  and  need  not  apply 
a  fresh  after  decree  and  before  realization. 
19  M.  72  referred  to.  Under  S.  648  of  the 
Code  a  Court  can  attach  property  which  is 
outside  its  jarisdiction  in  anticipation  of  its 
judgment.  7  C.  W.  N.  216  referred  to.  AMRA 
VEERAYYA  v.  ANUMALA  CHETTY 
PICHAYYA.     4  M-  L-  T-  S48- 

2272-  O.  XX.  B.  14— S.  2Ll-^Prs-cmp:vm 
decree  7iot  providing  that  it  wnild  becom& 
void  on  pre  emptor* s  failure  to  pa.y  purchase- 
money — Effect   of  failure. 

A  pre-emption  decree  becomes  void  af- 
ter the  expiry  of  the  period  fixed  for  pay- 
ment of  the  purchase  money,  even  if  na 
condition  be  entered  in  the  decree  that  it 
should,  in  the  event  of  failure  on  the  part 
of  the  pre-emptor  to  p?uy  the  purchase- 
money,  lapse  and  become  void — 14  All.,  529 ^ 
followed.  GURDIT  SINGH  v.  HUKAM 
SINGH.  53  ?.  E.,  1303-167  P-  L-  H- 
1903 

22/3  O.  XX.  B.  14— S.  214— Mortgage  with 
riglit  of  pre-emption  in  favour  of  mortgage 
— Assignment  of  equity  of  redcmptvin — Form 
of  prc-e.mptiO}i  decree — 24  M.  -ii.9— See  Spa.- 
cific    Relief    Act  I  of    1877    S.    27    Col:  414. 

2274-  0.  XX.  B.  14,  O.  XLI.  B.  13—214^ 
551  -  -Pre-emption  decree  — Appellate  Court, 
Powers  of,  lohen  dismissing  appeal  by  ven- 
dee— Decree.     Interpretation  of. 

Held,  by  Clark,  C  J.,  and  Chatterji,  J., 
(Btdd,  J.  contra,!  that  when  a  decree  of 
an  appellate  Court  in  a  suit  for  pre-emp- 
tion dismisses  the  purchaser's  appoiil  on  the 
ground  that  the  price  fixod  by  the  Courii 
baiovY   ia  correct   and   doss   not  specify  any 
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period  for  payment,  the  decree  cannot  bo 
construed  as  iixing  for  payment  a  period 
Bubscqucut  to  its  date  equivalent  to  the 
period  fixed  by  the  Court  of  first  instance. 
The  fact  that  the  decree  in  appeal  is  pass- 
ed under  section  551  does  not  affect  the 
question. 

Per  Reid,  J.  {CJiattcrji,  J.,  contra,)  that 
an  appollatq  Court,  in  deciding  an  appeal 
by  a  purchaser  against  a  decree  for  pre- 
emption and  dismissing  the  same  is  bound 
to  fix  a  period  subsequent  to  the  date  of 
its  decree  within  which  the  price  faxed  by 
the  Court  below  may  be  paid.  WASAWA 
SINGH  V.  LAL.  SINGH.  104  P.  L-  R, 
1906  (F-  B)  =  48  p.  R.  1906. 

2275-  O.  XX.  B.  15— S.  215— Assignment 
of  debt — Plea  that  no  valid  assignment  took 
place — Parties — Suit  for  dissolution  of  part- 
nersUijp — Sale  of  outstanding  debts  of  part- 
nershvp  before  preliminary  decree  under  Sec- 
tion  215,  Civil    Procedure  Code  is  invalid. 

In  a  suit  by  the  plaintiffs  for  reco- 
very of  money  as  assignees  of  the  credi- 
ditors,  the  defendants,  the  debtors,  are  en- 
titled to  plead  that  the  plaintiffs  are  not 
in  fact  or  law  assignees  of  the  debts  in 
suit.  In  order  to  have  this  clearly  and 
satisfactorily  tried  and  decided,  the  obvious 
course  would  be  to  join  the  original  credi- 
tors  as  defendants. 

In  a  suit  for  an  account  of  a  dissolved 
partnership,  a  decree  should  be  pa"sed  un- 
der Civil  Procedure  Code,  section  215,  in 
accordance  with  form  No.  132  in  Schedule 
IV,  and  it  should  direct  an  account  to  be 
taken  of  the  dealings  and  transactions  be- 
tween the  pxrlies,  aad'of  the  credits,  pro- 
perty and  effects  due  and  belonging  to  the 
late  partnership,  and  it  should"  diiect  the 
appointment  of  a  receiver  of  the  outstand- 
ing   debts    and    effects. 

A  sale  of  outstanding  debts  of  the 
partnersliip  cannot  be  legally  ordered  or 
carried  out  until  an  order,  in  accordance 
with  section  215,  Scliedule  IV,  No.  132, 
Civil  Procedure  Code,  deciding  that  there 
is  to  be  a  dissolution  from  a  certain  date 
has  %een  passed.  Any  sale  so  ordered 
would  ipso  facto  fall  to  the  ground  if  no 
decree  for  dissolution  were  passed,  and  the 
suit  itself  were  dismissed.  The  purchase 
under  such  sale  would  hthwe _^no  locii^s  standi 
to  sue  the  debtor. — '20  Mad,,  313,  referred 
to.  MUL  CHaND  v.  PIYARE  LAL.  77 
p.  L.  R  ,  1903,-23  p.  R.  1903- 

2276  0.  XX.  R.  16— S.  215  (a)— Princi- 
pal and  agent — '^uit  for  an  account — Form 
of  decree — 27  A.  374  See  Conlraco  Act  IX 
of  n72.    S.    213  Col:    367. 

2277  O.  XX  R.  16— S.  215  (a)- ^Provi- 
sions imperative — Partnership  accounts,  exa- 
viination  of — Preliminary  decree  for  dissolu- 
tion is  a  condition  precedent.  Amendment 
of   2)?ain^— JAGNANDAN     SINGH      v.     KI- 

SHore  chand-100  P-  W.  R-  1908. 

See  partnersliip. 

2278  0.  XX.  E.   16-8.    215    A,—Princi- 
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pal   and  agent — Accounts.    Suit    for —  Burden 
of  Proof— Duty  of   the   Court. 

Where  a  suit  is  for  an  account,  all 
the  evidence  necessary  to  be  adduced  in 
order  to  entitle  tlio  plaintiff  to  a  decree 
is  evidence  to  show  th;tt  the  defendant  is 
an  accounting  party.  The  law  does  not 
impose  any  duty  upon  a  plaintiff  who  calls 
on  his  agent  to  account,  first  to  satisfy 
the  court  that  there  is,  or  ought  reason- 
ably to  have  been,  some  surplus  in  the 
hands  of  the  agent.  The  fact  of  agency 
having  been  established,  it  is  the  duty  of 
the  court  to  fix  a  date  for  the  furnish- 
ing of  the  accounts.— T'T.  N.  All.  18HS  p. 
218  referred  to.  11  AM  DAS  v.  BAGHWAT 
DAS.    A.  W.  N.  1905   p.  1. 

2280  O.  XX.  K.  m~S.  215  {a)— Suit 
for  accounts— Appeal— 137  P.  L.  R.  1901— 
13  P.  R.  1901— See  Court  Fees  Act  VI L  of 
1870  S.  7   IV.  {f)-Col:   108,    109. 

2281  0.  XX.  R.  160  O.  XLL  R.  5—S. 
215  A.  545—  Accounts.  Suit  for— Appeal  against 
preliminary  decree— Power  of  appellate  Court 
to   stay  further  proceeding. 

When  an  appeal  is  pending  in  the 
High  Court  against  a  preliminary  order 
made  in  a  subordinate  Court  under  sec- 
tion 215  A.  of  the  Civil  Procedure  Code 
the  High  Court  has  jurisdiction  to  stay 
the  carrying  out  of  such  order  ponding 
the  hearing  of  the  appeal.  B\L1<C[SHEN 
SAIiU  V.  MiJS3AI\IM\T  KHUGNO.  8  C.  W. 
N.  572-31  C-  722  (F.  B). 

2282  OXX  R  19-S.  216  {2) -Effect  of -^ 
"  In  appeal  or  otherwise." 

Per  Justice  Mookerjee  :—{l)  As  to  the  juris- 
diction of  the  court,  the  mafcter  dopands 
upjo  the  amount  sought  to  be  set  olf,  (2) 
The  decision  of  thp  court  is  final  between 
the  parties  and  the  same  matter  cannot  be 
litigated  again.  (3)  The  decree  may,  in  some 
instance  be  in  favour  of  the  defendant 
against  the  plaintiff.  (4)  The  forum  of  appeal 
in  relation  to  the  claim  of  the  dofondanfc 
depends  upon  the  sum  claimed  by  him  and 
not  upon  the  valuation  made  by  the  plaintiff. 
(5)  The  claim  to  set  off  is  governed  by  S.  43. 
NAWABUT  PATTAK  v.  MAHESH  NAR\- 
YQNLAL.    82  C- 654  at  659- 

2283  O.  XX  R.  19  -S  216—27  A.  145— See 
0.  VJIIR.  6,  No.  2047  supra. 

2284  0.  XXI  R.  1,  2-S.  257,  257  A.  and 
258— Agreement  for  paymmt  of  judgment- debt 
to  decree-holder — Sanction  of  Court  as  to 
agreements  relating  to  judgment  debt. 

A  obtained  a  decree  for  lis.  105  includ- 
ing costs  against  B  in  May  1891.  B  executed 
a  bond  in  favour  of  A  on  iUh  May  1809 
for  Rs.  300  payable  in  monthly  instalments 
of  Rs.  10  each,  and  at  the  foot  of  the  bo:id, 
it  was  stated  that  the  cons  deration  consist -d 
of  the  Rs.  105  due  under  the  decree,  Rs.  35 
in  each,  and  Rs.  70  on  accounf,  of  fu.uie 
interest.  A  on  the  17th  July,  lS'J^,  notified 
to  the  Court  under  section  258,  C.vil  Proce- 
dure Code,  that  his  decree  agaiaat  the  de- 
fendant for  Rs.  195  had  been  satisfied  by  tha 
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execution  of  a  bond  for  that  amount  together 
with  otiier  sums.  Thoroupon  the  decree  was 
recorded  as  aatiafiod. 

Subsequently,  in  May,  1900,  A  applied 
for  sanction  under  section  257A,  Civil  Proco- 
dun  (3ode,  to  the  proceedings  by  which  his 
decree  had  been  satisfied,  and  ou  the  IGth 
Juno,  1900,  sanction  was  granted. 

Tlio  present  suit  is  for  the  recovery  of 
the  first  thirteen  instalments  due  on  the 
bond.  The  defendant  pleaded  that,  as  tlie 
bond  provided  for  the  payment  of  interest 
on  the  judgment-debt  and  was  without  the 
sanction  of  the  Court  it  was  void  under 
section  257 A,  Civil  Procedure  Code.  The  suit 
was  decreed. 

Hdd,  That  such  a  contract  is  not  prohi- 
bited by  section  257A,  Civil  Procedure 
Code. 

Held,  also,  that  the  agreement  in  the 
bond  was  not  one  for  the  satisfaction  of  the 
jadgment-debt  and  providing  for  the  pay- 
ment, directly  or  indirectly,  of  any  sum  in 
excess  of  the  sum  due  under  the  decree, 
It  was  an  agreement  for  the  payment  of  the 
amount  by  which  the  judgment-debt  was 
satisfied  with  interest  on  that  amount.  MIR- 
ZA    MOHAMMAD    ZAKIR    v.     GIRDHARl 

LAL.    4  0  C  284. 

2285  0  XXI  R  2~S  258— Uncertified 'pay- 
ment to  decree-holder  29  C  651— See  T  P  A  IV 
of  1882   S.   89   Col.  680. 

2286  0  XXI  B  2—S,  258— Mortgage- Pay- 
moit  made  before  decree  absolute  order — Absohitc 
for  sale  8  C  W  N  102— See  T  P  A  IV  of  1882, 
S.  89   col.  687. 

2287  0  XXI  R  2—S.  258— Decree  for  date 
— Half  of  mortgaged  property  expmpted  from 
sale  on  suit  by  a  third  party — Remainder 
insufficient  to  satisfy  the  mortgage  debt — A  W 
N  1903  P  179-26  A  25— See  T  P  A  IV  of  1882 
col.  688. 

2288  0  XXI  R  2—S.  258—E.vec7ition  of 
decree — Agreement  in  satisfaction  of  31  C  480 
--See  Specific  Relief  Act  I  of  1877  S.  56 
col.   454. 

2289  0  XXI  R  2—S.  258— Amounts  realiz- 
ed  by  usufructuary   mortgagee  in  possession. 

Amounts  realized  by  a  usufructuary 
mortgagee  remaining  in  possession  of  mort- 
gaged property  after  a  decree  for  sale  can- 
not be  applied  in  satisfaction  of  the  decree 
unless  it  is  certified  under  section  253, 
Civil  Procedure  Code,  and  a  fortiori  in  cases 
of  realization  under  mortgages  not  the  sub- 
ject of  the  suit  or  decree  can  such  amount 
be  applied  in  decree  payments.  RAiNlASA- 
MI  NAIK  V.  RAMASAMI  CHETTY.  17  M 
L  J  201 

2290  O  XXI  R  2—S.  258— Assignee  is  a 
Judgment- debtor. 

The  word  "judgment-debtor"  in  section 
258,  Civil  Procedure  Code,  includes  persons 
claiming  through  the  judgment-debtor  or  in 
his  rigbt,  e.  g.,  an  assignee  from  the  judg- 
ment-debtor of  the  equity  of  redemption 
after  decree  is  a  judgment-debtor.  PAN- 
DUBANGA   MUDALIAR  v.   VYTHILINGA 
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REDDIAR.    17  ML  J  417-80  M  537. 

2291  O  XXI  U.  2S.  258—Dscrec-holdera 
not  certifying  above  gives  a  cause  of  action  for 
damages. 

The  cause  of  action  for  a  suit  for  dama- 
ges arises  from  the  decree-holder  not  certi- 
fying satisfaction  in  respect  of  money  re- 
ceived by  him.  His  failure  to  certify  and 
fulfil  the  duty  gives  the  judgment  debtor 
a  right  to  sue.  A  fresh  execution  and  re- 
alization of  the  amount  over  again  are  not 
necessary  ingredients  of  the  cause  of  action, 
MIODAI  KALIANI  ANNI,  IN  THF:  MAT- 
TER OP.    3  MLT  15  =  30  M   545. 

2292  O  XXI  B  2—S.  25a— Adjustment  not 
certified  is  no  plea  in  bar  of  execution. 

An  adjustment  of  a  decree  out  of  Court 
by  an  agreement  to  accept  a  small  sum  in 
full  satisfaction  of  the  decree,  cannot,  unless 
certified  to  the  court  under  section  258,  Civ. 
Procedure  Code,  be  pleaded  as  a  bar  to  the 
execution  of  the  decree  as  to  the  balance, 
21  M  409;  29  M.  312  foil.  21  M  356  not  foil. 
VEERAPPA  CHATTIAR  v.  ARUMUGAM 
POOSARI.     17   M  L  J    527- 

2293  0  XXI B  2—S.  258— Manager  of  a 
joint  Hindu  family  certifying  payment  of  a 
decree  in  favour  of  himself  and  minor  members 
— Secretary,  power  to   demand,  from  tnanager. 

One  acting  for  himself  and  as  guardiaa 
of  the  minor  members  of  his  family  obtained 
a  decree  and  in  its  satisfaction  obtained 
bonds  in  favour  of  himself  alone  and  applied 
under  S.  258,  C.  P.  C,  to  have  the  adjustment 
certified.  The  lower  Court  directed  him  to 
file  security  on  the  ground  that  some  of  the 
dicree  holders  were  minors. 

H:ld  Lhat,  as  he  was  avowedly  acting  as 
managing  member  of  a  joint  Hindu  family, 
no  security  could  be  demanded  from  him. 
(12  0  W  N  593  refd.)  M  ^NOHAR  LAL  v. 
SHEO  SINGH.     11  0-  C   243. 

2294  O  XX  I  B2-S.  258— Execution  of 
decree — Satisfaction  of  decree  not  certified  to 
court. 

The  provisions  of  section  258  of  the  Civil 
Procedure  Code  are  applicable  to  all  decrees 
and  are  not  confined  only  to  money  decrees 
I.  L.  R.  VI  Cat  786  ;  XXV  Gal.,  718,  folLowed 
I.  L.  R.,  XXII  Mad.,  182 ;  XXIV  MadT412, 
dissented  from.  LACHU  v.  KliSHEN  LAL. 
82  p.  L-  Rm  1907. 

2295  0  XXI  R  2—S.  258— Part  adjustment 
— Certificate  vecessary. 

An  agreement  discharging  one  of  two 
defendants  judgment-debtors  in  execution  of 
a  money  decree  is  an  adjastment  in  part  of 
the  decree,  and  so  requires  to  be  certified. 
(22  B  to  46:e  exp.  15  M  L  J  370  refd.) 
MAHOMED  MAHOMED  KHAN  BAHADUR 
V.  MAHOMED  MUNAWAR  SAHIB.  4  M- 
li.  T   2-29, 

2-2QQ  O.  XXI R  2—S.  2b8— Payment  out  of 
Code  not  certified.  AWN  1908  P.  103.  Sea 
T  P  A  IV  of  1882  S.  88.  89  col.  675. 

2i.^97  O  XXI  R  2—S.  258— Order  absolute 
for  foreclosure — Plea  of  payment  of  the  mort- 
gage debt— 16  G  P  L  R  1903  P  111.  See  T  P 
A  IV  of  1882  S.  87  col.  668,  669. 
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(t  2298—0.  XXI.— R.  2— 5f.  255,  Execution  of 
decree — Satisfaction  of  decree  not  certified  to 
Court. 

Tho  provisions  of  soctiou  258  of  tho  Civil 
Procedui-Q  Codo  are  applicable  to  all  decrees 
and  are  not  confined  to  money  decrees. 
6  Gal  786 ;  25  CaL,  718  followed.  22  Mad.,  182 ; 
24  Mad.,  412  dissented  from.  LACHU  v. 
KISHWN  LAL.     44-   P.  R-  1906- 

2299—0.  XX J.  U.  2—0.  XXXIL  R.7.-S. 
25d,  40-2— Execution  of  decree — Satisfaction  of 
decree — Gojnjpromise — Minor  party  -  Sanction 
of  Court. 

The  provisions  of  section  462  of  the  Civil 
Procedure  Code  apply  to  compromises  after 
decree.  Without  previous  sanction  of  Court 
a  compromise  after  a  decree  to  which  a  minor 
is  a  party  cannot  bo  certified  under  section 
258  of  the  Civil  Procedure  Code.  ARUNA- 
CHELLAM  CHETTY  v.  RAMANADHAN 
CHETTY.     29  M.  809- 

2300  O  XXI  B  2,  S.  47~S.  258,  244,  (c)-^ 
Transfer  of  Property  Act,  1882,  s.  57. 

Section  57  of  the  Transfer  of  Property 
Act  does  not  apply  to  a  case  which  involves 
a  question  of  the  adjustment  of  a  decree  out 
of  Court. 

Section  258  of  the  Code  of  Civil  Proce- 
dure does  not  apply  where  the  decree 
of  the  court  is  not  a  decree  for  pay- 
ment of  money  but  an  ordinary  mort- 
gage-decree for  sale  in  case  the  money  due 
is  not  paid.  Article  173  A  of  the  II  Sche- 
dule of  the  Limitation  Act  does  not  pre- 
clude a  party  from  proving  agreement  of 
adjustment  of  decree  entered  into  out  of 
Court  under  section  244  (c)  Civil  I'rocedure 
Code.  MALLIKARJUNA  SASTRI  v.  NARA- 
SIMHA  RAO,  24  M,  412.  (SeeT  P  A  S51 
Col.  600. 

2301  0  XXI  R  2,  S.  47— S.  258,  244— Ap- 
plication after  time  to  have  certified  satisfac- 
tion of  decree  not  certified  through  decree  holders 
— Fraud. 

Section  253  of  the  Code  prevents  an 
executing  Court  from  taking  cognisance  of 
an  uncertified  adjustment  of  a  decree.  (8  C 
W  N  395—31  C  480  Exp.,  20  C  32,  15  M  302 
followed.) 

The  judgment-debtors  complained  that 
the  decree-holder  had  by  fraud  kept  them 
in  ignorance,  till  within  a  month  of  their 
application,  of  the  fact  that  tho  satisfaction 
of  the  decree  had  not  been  certified; 

Held — That  the  matter  could  be  investi- 
gated under  section  244  of  the  Civil  Pro- 
cedure Code.      (19    C  683  followed).     GADA- 

DHAR  Panda  v.  shyam  churn  naik. 

12  C  W.  N  485. 

2302  O  XXI  R  2,  15— S.  258,  231— Execu- 
tion of  decree — Satisfaction  of  decree — Payment 
to  one  of  several  joint  decree  holders. 

One  out  of  several  joint  decree-holders 
is  not  competent  without  direct  authority 
from  the  other  decree  holders  to  cortify  un- 
der section  258  of  the  Civil  Procedure  Code 
satisfaction  by  payment  out  of  Court  of 
the   entire   decree.     26   All   331  foUoioed.     25 
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Mad.  431  referred  to.     22  W  Rll  distinguish' 
ed.     DIIVNUV.J    y.    UJANI    SINOH.     93    P 

L  R  1903 -34  PR  1903. 

2303  O  XXI  /J  2,  15-S.  258,  231-Execution 
of  decrt'x— Satisfaction  of  decree  by  some  of  the 
decree-holders. 

When  a  docroo  is  passed  in  favor  of  raoro 
than  one  person  no  decree-holder  can  assume 
to  himself  tlio  power  of  giving  a  discliarga 
out  of  Court  for  the  full  amount  of  the  dec- 
ree. 22  W.  R.  77  not  folloiued  1  Agra  Misc. 
App.,  16;  4  G.  L.  R.,  70;  2  D.  L.  R.  App.,  43; 
15  Mad.,  343;  9\Gal.  831,  at  p.  835  &  836;  W.  N.- 
ALL,  loot   p.    22   referred   to.     MOTI    RAM    v. 

hannu  PRASAD-    A-  W- N".  1904.  p.  84  = 
1  A  L.  J.  40-23  A  334 

2304  0.  XXL  R  2-S.  258,  257  (a)  Execu- 
tion of  decree — Estopel — Sanction   of  Court. 

A  decree  holder  applied  for  executioa 
claiming  interest  under  a  compromise.  It  waa 
contended  that  the  compromise  could  not  ba 
enforced  by  execution  but  by  a  suit,  as  it  had 
not  been  adjasted  under  sec.  258,  Civil  Proce- 
dure Code. 

H'M,  that  the  agreement  of  tho  7th  De- 
cember, 1894,  required  the  sanction  of  the 
Court  under  sec.  257a,  Civil  Procedure  Code, 
as  it  provided  for  the  payment  of  interest  in 
excess  of  the  sum  due  under  the  decree. 

Held,  also,  that  the  sanction  of  the  Court 
under  sec.  257a,  should  be  given  in  terms 
and  under  circumstances  to  show  that  the 
Court  had  considered  the  jpropriety  of  the 
proposed  compromise,  and  that  the  Court 
should  state  in  such  sanction  that  it  regar- 
ded the  consideration  for  which  it  had  beoa 
made  a  reasonable  consideration. 

Held,  further,  that  there  is  no  estoppel 
when  the  previous  warrants,  for  executiou 
of  decree,  remained  unexecuted  and  futile. — 
J  AGIN  NATH  u.  SHEO  RATAN,  1  0.0- 
71. 

230.5—0.  XXL  B.  2—S.  258,  257  (b)— Money 
paid  ont  of  Court  by  a  surety  can  be  sued  for 
though  not  certified. 

It  is  not  necessary  that  a  certificate  of 
payment  by  the  surety  of  the  decree  amount, 
be  procured  prior  to  the  date  of  his  suit 
against  the  principal,  because  the  paymeut 
out  of  court  is  valid  under  S.  257  (b),  and  S. 
258  simply  prescribes  the  procedure  for  re- 
cording the  fact  of  such  paymeut  in  the 
court  whicli  has  to  execute  the  decree.  NA- 
RAINA  MURTI  AYYAR  v.  MARIMUTHU 
PILL\L     26  M- 322- 

2306—0.  XXI.  R.  2—S.  258— Soo  S.  47.  12 
C.  W.  N.  282  No.  845,  .5  A.  L.  J.  475  No.  847, 
17  C.  P.  L.  R.  1901  P.  60  No-  848  supra. 

2307.— O.  XXI.  R.  2—S.  258—28  M.  473— 
See  S.  48  No.  919  supra. 

2308— O.  XXI.  R.  2—S.  25  8  A.  W.  M.  1906 
P.  68-  See  S.  104  No.  1345  supra 

2309.— 0.  XXI.  R.  2—S.  258.  A.  W.  N.  1903 
P.  172  See  O.  III.  R.  2  No.  1949. 

2310—0.  XXL  R.  4,  5— S.  223para  5,  6  Soo 
case^  under  S.  38,  39— Col.  1070—1072. 

2311-0.   XXL  R.    766,    70-S.     225,     287, ~ 
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Execution  of  decree — Sale  ]}roclamatiO'i,  Con,' 
tents   of — Invosfigatlon. 

Tho  law  doo^  uot  require  the  Court 
oxocuting  a  decroo  to  ontar  in  tho  salo 
procliimation  tho  valuo  of  tho  proporby  to 
bo  sold,  but  only  that  it  shall  outer  "  any 
othor  thing  which  it  considers  material 
for  tho  purcl\asors  to  know  iu  order  to 
judge  of  the  nature  and  value  of  the  pro- 
perty." 

Saotiou  2B7  («)  of  the  Civil  Procedure 
Code  does  uot  make  it  obligatory  on  the 
Gxocutiou  Court  to  make  an  elaborate  in- 
vestigation into  the  question  of  value  of 
property  advortiisod  for  salo.  (RAT)  KARIIT 
PEUSHAD  SlNCII-l  v.  JVMNA  PWRSHAD 
SAHQ    n>ABU    DULEEP  NAUAIN    SAIIU.) 

8  W-  N,    C  ,  23-1-31  C-  922. 

Sea  also  7  B,  L.  B.  059— Col:  142  Con- 
tra  35  M.    31. 

2312  0.  XXL  R.  7—3.  225—6  B.  L.   B.  342 

-~2H   R.  378.     See  S.  42  No.  677    supra. 

2313  O.  XXL  R.  10— S.  230  para  1—See 
S.    4S   No.    901—923   supra. 

2314  O.  XXL  R.  10— S,  230— Application 
for  execution  in  accordance  ioi*'h  laio,  98  P. 
B.  1901— See  Limitaiion  Act  LX.  of  1908 
Art   182- 

2315  0.  XXL  R.  10— S.  230  {!)— Limita- 
tion Act  Art  179  {2) — A;^peal  by  some  of  the 
defendants  against  portion  of  decree  dismis- 
sed— Ziimitalion  for   executing   decree — 

In  a  partition  suit  against  9  defendants 
concerning  tv;o  houses  the  decree  made  a 
distinction  among  the  defendants  and  grant 
ed  relief  to  the  plaintiffs  in  respect  of  tho 
two  houses,  specifying  the  defendants  from 
whom  plaintiffs  were  to  get  their  share  of 
each  house.  There  v/as  only  a  single  dec- 
ree, though  all  the  defendants  were  not 
interested  in  both  the  properties,  in  res- 
pect of  which  the  decree  was  passed. 
Some  of  the  defendants  appealed  against 
tho  decree  \n  respect  of  house  No.  1,  and 
their  appeal  was  dismissed.  The  plaintiffs 
then  applied  for  execution,  in  respect  of 
the  other  house,  more  than  three  years 
after  the  date  of  tlie  original  decree,  but 
within  three  years  from  the  date  of  the 
appellate  decree.  One  of  the  defendants, 
who  was  jointly  interested  in  the  second 
house,  but  had  not  joined  in  the  above- 
mentioned  appeal,  though  he  had  been  a 
party  to  all  the  proceedings,  pleaded  limi- 
tation, on  the  ground  that  the  original 
decree  still  subsisted,  inasmuch  as  he  has 
not   appealed    therefrom. 

Held,  that  limitation  runs,  both  under 
S.  230  (a),  Civil  Procedure  Code,  and  Art. 
179  (2),  Limitation  Act,  from  the  last 
order  in  appeal,  and  that  Art.  179,  cl.  (2) 
applies  to  any  such  decree,  against  which 
an  appeal  was  preferred  by  any  of  the  parties 
to  the  original  suit,  22  B.  500,  25  C.  594 
followed  13  A.  1  distd:  and  disapproved. 
ANWAR  ALI  V.  INAYAT  ALT,  82  P-  R- 
1907- 

2816.     0.   XXL  B.   11  {2)—S.   23o—Appli- 
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cation  for  execution  of  decree — Verification  hy 
general  attorney  of  decree-holder. 

An  application  for  execution  of  a  dec- 
ree may  he  vorillod  hy  tho  general  attor- 
ney of  tho  decree-holder,  though  the  dec- 
roe-holder  resides  within  tho  jurisdiction 
of  the  Court,  if  the  at^orney  is  acquainted 
with  tho  statements  contained  in  tho  ap- 
plication—11^.  N.  All,  1901,  p.  101,  dislin- 
gvished.  BAKAR,  BAJJAD  v.  UDIT  NARAIN 
SINGH.  A.  W.  N.  1903  p.  203-28  A- 
154. 

2317  0.  XXL  B.  11  {2)—S.  235  (j)  26 
B.  283 — See   S.    50   No.  938   supra. 

2818  O.  XXI.  Li.  11  (2)— S.  d35—See  S. 
48  112  P.  L,.  B.  1902  No.  915,  U.  B.  B.  1904: 
P.    1    No.    .916'   supra. 

2319.  0.  XXL  B.  11  {2)—S.  235  24  M.  341 
—See   S.    114  No.    1720  supra. 

2820-  O.  XXL  B.  13— S.  237— A.  W.  N. 
1903  P.  2G3—28  A.  244  See  S.  99  No.  1238 
supra. 

2321.  0.  XXL  B.  15~S.  23 l—Satisf action 
of  mortgage  decree  hy  one  of  several  decree- 
holders— 26  A.  318  See  T.  P.  A.  IV  of  1882 
S.   88,  89    Col:    674. 

2322-  O.  XXL  B.  15— S.  231— Limitation 
Act  [XV  of  1877),  Section  7 —Minoiity— Execu- 
tion of  decree. 

Tlae  plaintiffs  G  and  S  who  were  minora 
obtained  a  decree  against  tho  defendant  ia 
1891. 

In  1902  an  application  for  execution 
was  made  by  the  joint  decree-holders,  Q 
having  attained  majority  and  S  boing  still  a 
}ninor.  The  defendant  contended  that  the 
application  was  time-barred,  having  been 
given  more  than  three  years  after  G  attained 
raaj  )rity.  The  contention  was  accepted,  and 
the  application  was  rejected  as  barred  by 
limitation. 

Held,  following  20  Bom.  B(5'3,  that  the  ap- 
plication was  not  barred  under  section  231 
of  the  Civil  Procedure  Code.  GANPAT  SHAN- 
TAYA  V.  SHBSHGIRI  SHRINIWAS,  6  B 
L  E  647. 

2323  OXXIR  i5--S.  231— Limitation  Act, 
1877,  section  7  and  8— 

When  one  only  of  several  joint  decree- 
holders  is  a  minor,  Section  7  of  the  Limitation 
Act  saves  an  application  for  execution  by  the 
minor  decree-holder  from  being  barred  by  li- 
mitation. That  section  does  not  apply  only 
to  cases  where  the  sale  decree-bolder  or  all 
the  decree  holders  are  nainor  or  minors.  13 
Mad..  236;  17  Mad  189  dissented  from.  20 
Bom.  383;  22  AIL,  199,  concurred.  14  C  50 
referred  to.  SURJA  KQMAR  DUTT  v.  A  RUN 
CHUNDER  ROY,  5  C  W  N  767-28  C. 
465- 

2324  0.  XXL  R.  15— S.  231.  Limitation 
Act  (X  V  of  1877),  Section  7  and  8,  ^echedule  11. 
Article  179 — Application  for  execution  of  decree 
— Effect  of  minority  of  one  of  several  joint- 
execution  creditors. 

When  there  are  two  or  more  joint  decree- 
holderri,  a^d  execution  of  the  decree  is  barred 
by  limitation  as  against  cue  or  more  of  themj 
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one  who  is  not  so  barred  cannot  execute  the 
decree  for  his  benefit,  or  for  the  benefit  of 
any  other  execution-creditor —13  Mad.,  280; 
16  Mad  ,  43G  approved.  20  Bovi.,  383;  22  All., 
199;  20  Ca/.,  7li;  23  Cal.,  374;  28  C'a/.,  465, 
dissented  from.  PEUIASAMI  v.  KRLSLINA- 
YAN.  12  M.  L.  J.  1902  p.  166-25  M-  431. 
2325  0.  XXI.  R.  15— S.  231-See  O.  XXI 
R.  2  34  P.  R.  1936,  A.  W.  N.  1904  P.  34  Nos. 
2302,  2303  supm 

2826  O.  XXL  R.  16— S.  1232— Notice  to 
assuj)ior  and  judg'>n(^'>^t  debtor. 

The  assignee  of  a  decree  applied  for 
transmission  of  the  decree  to  another  Court, 
and  for  a  notice  to  issue  under  Section  232  of 
the  Civil  Procedure  Code,  the  application 
was  treated  as  an  application  for  execution 
under  Section  232,  and  notice  was  ordered  to 
issue  to  the  assignor  and  judgment-debtor. 
NANDO    LAL    v.    CHUTTERPUT    SINGH. 

29  C  235. 

2327.  O.  XXT.  R.  16,  S.  47—3.  232,  244— 
Execidion  of  decree — Fresh  suit — Flaint  may  be 
treated  as  application  for  execution  —Execution 
by  transferee — Acquirer  of  partial  interest  in 
decree. 

A  decree  was  passed  against  the  appel- 
lant for  possession  of  certain  lands  and  also 
for  mesne  profits  and  costs.  The  interest  of 
the  decree-holders  was  sold  in  execution  of  a 
decree  against  them  and  purchas*^d  by  the 
respondent.  The  respondent  then  applied 
for  the  extcution  of  the  d<  cree  as  transferee 
and  to  to  placed  in  possession  of  the  property 
bo  had  purchased.  The  application  was  re- 
jected. He  brought  tb.o  present  suit  for 
pcsbOiision  and  it  was  plead'^d  by  the  defen- 
dant that  the  suit  was  barred  by  section  244 
of  the  Civil  Procedure  Code.  The  Munsiff 
overrled  the  plea  and  decreed  the  claim. 

Held,  that  the  claim  was  rightly  dccrcod. 
Assuming  that  no  separate  suit* lay  the  case 
was  eminently  oc>e  in  which  the  plaint  should 
be  troatod  as  an  apphcation  for  execution. 
2^  Cal,  483,  22  AIL,  121  referred  to. 

Quoire — Whether  a  person  who  acquires 
only  a  partial  interest  in  the  rights  created 
by  a  decree  is  entitled  to  be  recognised  as  the 
transferee  of  the  decree  within  t!ic  moaning 
of  sec 'Ion  232  of  ihe  Civil  Procedure  Code? 
PASUPATHY  \YYAR  v.  KOTHANDA  RAMA 
AYY.AR.     28M.  G4. 

2828-0.  XXI.  B.  16— S.  232.  Mortgagee— 
Tia)i,sfi.'r  of  Frojjcrty  Acty  section  99 — Assignee 
of  a  decree. 

The  term  'mortgagee'  in  section  90  of  the 
Transfer  of  Property  Act  includes  a  i^erson  in 
who  .6  favjur  a  money  deci-ee  has  been  assig- 
ned by  the -morigagee.  SAMBHURAiM  MA- 
YaOHAND  v.  KHQLSAMBI.  14  C'  P.  !>. 
R.  i90i  P  35 

2329  p.  XXI.  R.  16-S.  232—E.cecution  of 
decree — Exccutio>i  by  transferee  from  decree- 
holder —  Application  merely  to  be  recognized  as 
transferee  of  decree. 

There  is  no  provision  of  law  which  re- 
quires the  Court  to  recog,-!ize  the  validity  of 
the  transier  oi  a  deoroe  before   the  trausfere^ 
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can  apply  under  section  232,  Civil  Procoduro 
Cade,  to  execute  the  decree.  The  only  ap- 
plication which  a  transferee  can  make  is  aa 
application  under  section  232,  Civil  Proce- 
dure Code,  for  execution  of  the  decree  and  ho 
cannot  make  an  application  to  the  Court 
merely  for  recognizing  him  as  transferee  of 
the  decree.  RAMACHANDRA  AIYAR  v. 
SUBRAAIANIA    CHiiiriAR.     14    M-    L-    J. 

393- 

2330  O  XXL  R.  16— S.  232 -Purchaser  of 
property,  the  subject  of  a  decree  cannot  execute 
the  decree. 

The  sale  of  property  for  the  poasessioa 
of  which  the  vendor  has  obtained  a  decree, 
does  not  necessarily  carry  with  it  the  right 
to  execute  the  decree. 

A  after  obtaining  a  decree  for  possessioa 
of  certain  property  sold  portions  of  the  pro- 
perty to  B  who  applied  for  execution  of  doo- 
roe. 

Held,  that  no  application  could  legally  be 
made  to  execute  the  decree  under  S.  232  of 
the    Code.     HANSRAJPAL    v.    MUKHRAJI. 

4  N.  H  J-  753-A.  W.  N.  (1907),  280=30 

A      9Q 

2331  0  XXI  R  16— S.  232  [h)-Transfer  in 
loriting  of  a  money  decree  to  one  of  the  judg- 
ment debtors— Kcecution  proceedings  by  the 
transferee — Contribtition  suit. 

By  a  decree  A  was  directed  to  pay  Rs-  90 
and  B  was  directed  to  pay  Rs-  30  to  C.  Af- 
ter this  A  took  a  transfer  of  the  decree  to  him 
from  C  by  an  assignment  in  writing  and  ap- 
plied to  execute  it  against  B  to  the  extent  of 
the  R^  90.  The  application  v/as  rejected  oq 
the  ground  that  it  came  within  cl.  (b)  of  S. 
232  of  the  Civil  Procedure  Code. 

Held,  that  the  decree  for  money  so  far 
as  it  related  to  the  Rs.  90  and  costs  waa 
not  a  decree  against  severaf  persons  but 
against  one  person  that  is  N,  and  so  far  ag 
that  part  of  the  decree  was  concerned,  the 
transfer  did  not  fall  withiu  cl.  (6)  of  s.  232 
of  the  C.  P.  C. 

The  purpose  of  cl.  (b)  of  section  232  of 
the  Civil  Procedure  Code  was  not  to  deprive 
the  transferee  of  a  decree  who  might  hap- 
pen to«be  one  of  the  judgment  debtors,  of  all 
relief;  but  to  impose  upon  him  the  duty 
of  proceeding  by  what  was  considered  a 
more  appropriate  procedure,  that  is,  a  suit 
for  contribution.  ANNANT  VINAYAK  v. 
NAGAPPA  SUBRAYA,    IQ  B  I*  "5^  89- 

2332  0  XXI R  16— S.  232  -PoLoer  of  Court, 
to  wiiich  decree  has  been  transferred  to  allow 
execution  proceedings  begun  upon  the  applica- 
tion, of  a  dccree-ho\der  since  deceased  to  con- 
tinue. 

Held,  that  the  Court  to  which  a  decree 
has  boon  transferred  ca'^not  give  permis-iou 
under  section  232  of  the  Code,  to  continue 
execution  proceedings  begun  upon  the  ap- 
plication of  a  decree- holder,  since  deceased, 
^iuch  permission  can  bo  granted  only  by 
the  Court  which  passed  the  decree.  NAZ- 
H^^T-fJD-DAWLA  ABBAS  HUSf^AN  KHAN 
V.  PRINCE  WALA    KADAR  HUSAIN   ALl 
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MIUZA.     27  C.    488    roforrod   to.     H    Q.    Q. 

112. 

2333  O  XXI  R  16— S.  232— Limitation 
Act  xirt  179  ct.  (4) — Transferees— Application 
for   iccorjnition — Step  in  aid  of  execution. 

A  transferoo  dccroo-holdor,  instead  of 
applying  for  execution,  applied  for  recogni- 
tion as  transferee,  and  tlio  Court,  without 
returning  the  application  for  amendment, 
as  not  in  accoidanco  with  section  282,  of 
tho  Code  made  the  order  prayed  for  and  the 
transferoo    did  not   appeal    against   it. 

Held  that  the  application  must  bo  taken 
to  have  been  in  accordance  with  law,  (14 
M  L  J  393  Befd.)  and  that  a  subsequent  ap- 
plication for  execution  within  three  years 
from  the  date  of  tho  original  application 
was  not  time  barred.  An  application  for  re- 
cognition by  a  transferee  decree-holder  is  an 
application  to  take  a  step  in  aid  of  execu- 
tion in  accordance  with  law.  29  A  301  refd. 
ANNAMALAI  MUDALIAR  v.  KAMAIER. 
18  M  L  J  24. 

2334  O  XXI  B  16— S.  232— Execution  (f 
decree — Death  of  decree-holder — Right  of  per- 
son ivho  has  obtained  succession  certificate  to 
the  decretal  debt. 

A  person  who  has  obtained  certificate 
of  succession  in  respect  to  a  decretal  debt 
due  to  a  deceased  decree-holder  is  entitled 
to  receive  from  Court  the  amount  realized 
by    execution. 

He  cannot  be  ordered  by  execution  Court 
to  furnish  security  to  refund  the  amount 
realized,  if  required  to  do  soon  the  ground 
that  an  application  is  pending  in  Court  to 
cancel  or  withdraw  the  certificate.  HIRA 
LAL   V.    PINDI    SAHAI.     126  P  li  H  1904- 

2335  0  XXI  B  16— S.  2d2— Transferee's 
suit  for  a  declaration  that  an  assignment  of 
the  decree  is  valid. 

The  court  passing  a  decree  that  an  as- 
Bignment  of  a  decree  is  valid  should  simply 
decide  as  to  tha  factum  and  validity  of  the 
assignment.  It  is  within  the  province  and 
discretion  of  the  executing  court  to  declare 
that  the  assignee  is  intitled  to  execute. — 
BOMMANAPATI  VEERAPPA  v.  GHINNA- 
KUNTA    SRINIVASa    ROW.     28   M  264- 

2336  0  XXI  R  16— S.  232— Transferee  of 
Exparte  money  decree  can  prosecute — Suit  in 
Court,  if  such   decree   is  set  aside. 

Heldy  that  the  assignee  of  an  exparte 
money  decree  if  his  name  had  been  brought 
on  the  record  in  the  capacity  of  a  trans- 
feree after  a  contest  between  the  party  can 
prosecute  the  suit  in  the  original  court  on 
the  original  cause  of  action  if  the  exparte 
decree  of  which  he  was  the  transferee  has 
been  set  aside  by  the  Court  1  A  448  dis- 
tinguished. GURDAT  SINGH  v.  CHANDA 
SINGH.  135  P  I.  R  1905  =  78  P  R  1805. 
2387  0  XXI  R  16,  S.  36,  37—8.  232,  6i9- 
Where  to  apvlij  for  execution — Transfer  of  ju- 
risdiction ''Court  lohich  passed  the  decree." 

In  section  232  Civil  Procedure  Code  the 
execution  "the  Court  which  passed  the  de- 
cree"  includes  the   Court   which  by    reason 
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of  a  transfer    of  jurisdiction,  has  jurisdiction 
in  respect  of  the  subject-matter  of  the  suit. 

Section  G49  of  tho  Code  should  be  cou- 
atrued  to  make  it  convenient  to  parties  to 
execute  their  decrees,  the  dccreo-liolders  as 
well  as  the  Judgment-debtors.  UJ)1T  NAR- 
AIN  CHOWDHURY  v.  MATHURA  PER- 
SHAD  MAHATA,  12  C  W.  N-  859- 

2338  O  XXI  R  i6'— S.  232— Limitation  Act 
Art.  179 — Execution  of  decree — Limitation. 

Held,  that  an  application  for  execution 
made  by  a  person,  who  claimed  to  be  a 
transferee  of  tho  decree,  but  whoso  appli- 
cation, under  section  232  of  the  Code  of 
Civil  Procedure  to  be  certified  as  such  trans- 
feree had  been  rejected,  was  not  an  appli- 
cation, which  could  save  limitation  within 
the  meaning  of  arf.iclc  179  of  the  second 
schedule  to  the  Inditin  Limitation  Act  1877. 
INTIKHAB  HUSSAIN  v.  RAFI-UN-NISSA. 
AWN  (1907),  39. 

2339  O  XXI  R  16— S.  232—25  A  443— Sea 
S.  11  No  159  snpra.     See  also  1  C  L  J  315. 

2340  O  XXI  R  16— S.  232—156  P  R  905 
— See  s.  4iL  No.  676  supra. 

2341  O  XXI  R  16-S.  232— See  s.  47  1  A 
L  J  61  No.  814,  28  M  357  No.  835,  25  M  383 
No.  836  supra. 

2342  O  XXI  R  16— S.  232—26  M  101--See 
s.  48  No.  918  supra. 

2343  O  XXI  R  16— S.  232—17  M  L  J-- 
503—3  M  L  T  107— See  s.  49  No.    925  supra, 

2344  0  XXI  R  16— S.  232-7  O  C  78— See 
O  I  R  10  (1)  No.  1806  supra. 

2345  O.  XXL  R.  i7— S.  245— See  S.  48 
112  P.  L.  R.  1902  No.  915,  U.  B.  R.  190i 
P.    1    No.   916,    26   M.   101    No.    918   supra. 

2346-  O.  XXL  R.  IS—S.  246— Execution 
of   decree — Set-off — Court    executing   decree. 

Section  246  of  the  Code  of  Civil  Pro- 
cedure contemplates  that  when  a  decree  is 
sought  to  be  set-off  against  another,  the 
decree  against  which  the  set-off  is  asked 
for  must  be  before  the  Court  for  execu- 
tion. 

The  Court  before  which  cross-decrees 
may  be  produced  "is  the  Court  to  which 
the  application  is  made  for  execution,  and 
which  is  dealing  with  the  case  as  to  whe- 
ther execution  shall  be  issued  or  not." — 
L.  R.  XIII.  I.  A.,  106,  p.  110,  referred  to, 
CHAJMAL  DAS  v.  LAL    DHARAM  SINGH. 

W-  H-  A.  1902  p.  128=24  A-  481. 

2317  O  XXI  R  18— S.  246  29  M  318— See 
S.  47  No.   841  supra. 

2348  0  XXI  R  18-S.  246  26  M  428— Sea 

S.  49  No.  926  supra. 

2349  O  XXI  R  18— S.  246-30  C  1066— See 
0    VIII    R  6  No.  2046  supra. 

2350  0  XXI  R  19-S.  247— Cross  Claims 
under  the   same   decree — Execution. 

The  decree-holder  is  entitled  to  enforce 
execution  of  only  the  difference  between 
the  amount  found  recoverable  by  him  and 
the  amount  which  the  judgment-debtor  is 
entitled  to  recover  against  him  under  sec- 
tio-n  247  Civil  Procedure  Code.  SRIMATI 
GIRIBALA  DBBIA  v.  SRIMATI  RAVI 
1  MINA  KUMARI.     6  C  W.  N  497. 
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2351  O  XXI  R.  22--S.  M8~Decrea  made 
absohite  toithont  notica  being  served  under  s. 
248 —  Validity  of  decree — Decree  for  sale  on  a 
mortgage  28  A  193— Soo  T  P  A  IV  of  1882 
S.  88,  89  Col.   G73. 

2352  O  XXI  R.  22— S.  24.8— Application 
for  execution — Notice,  date  of  the  order-Limi- 
tation— 5  A  L  J  524! — See  Limitation  Act  IX 
of  1908  Art  182. 

2353  O  XXI  R  22— S.  248— Application 
for  execuii  >n — Issue  of  notice — Saving  of  limit- 
ation 18  M  L  J  14 — See  Limitation  Act  IX 
of    1908    Art  182. 

2354  O  XXI  R.  22— S.  248— Defective  ap- 
plication f  r  xecution — Issue  of  Notice  —Step 
in  and  of  execution — 116  P  R  1907 — See 
Limitation   Act  IX   of  1908    Art  182. 

2355  O  XXI  R  22— 248— Application  for 
execution  of  decree  in  accordance  loith  law — 
Notice  issued  to  judgment  debtor  in  execution 
of  an  application  not  in  accordance  ivith  law 
125  P  L  R  1908— See  Limitation  Act  IX  of 
19C8    Art  182. 

2858  0  XXI  R  22— S.  2^8— Limitation  Act 
(XV  of  1877),  Schedule  II  Article  119— Step 
in  aid  of  execution — Application  for  seal-war- 
rant— Notice  to  judgment- debtor-Duty  of  Court 
— Presumption. 

An  application  for  a  seal-warrant  is  an 
application  made  to  take  steps  in  aid  of 
execution  within  the  meaning  of  article  179 
of  the  Second  Schedule  of  the  Limitation 
Act. 

It  is  not  the  duty  of  the  deicree-hol- 
der  to  apply  for  the  issue  of  a  notice  un- 
der section  248  of  the  Civil  Procedure  Code. 
He  has  only  to  apply  for  execution.  It 
is  the  duty  of  the  Court  in  certain  cir- 
cumstances to  issue  the  notice.  As  there 
ft  a  presumption,  till  tlie  contrary  is  shown, 
that  all  legal  proceedings  are  regularly  con- 
ducted, a  Court  is  not  justified  in  mak- 
ing an  assumption  tliat  notice  was  not  is- 
sued when  the  record  of  the  proceeding 
is  not  before  it.  JAG^^NNATH  KHAN  v. 
BROJONATH    PAL.     29   C-    680- 

2357  O  XXI  R  22— S.  2i8-Mortgago  suit 
against  father — So7i  not  made  parties — Exe- 
cution  of  decree  agahist  sons — Guardian  ad 
litem  appointed  without  his  previous  consent 
— Mere    irregularity. 

When  a  suit  was  failed  against  a  Hin- 
du father  and  his  sons  forming  a  joint 
Hindu  family  on  a  mortgage  extcuted  by 
the  father  and  the  father  died  and  the  mort- 
gaged property  was  sold  without  notice  to 
the   sons — 

Held,  that  on  the  death  of  the  father, 
it  was  not  necessary  to  implead  the  sons 
as  representatives  of  the  fatlier  and  no  no- 
tice was  necessary  to  them  before  passing 
of  order  absolute  for  sale  of  mortgaged  pro- 
perty in  the  terms  of  the  mortgage  dec- 
ree. 

Where  the  consent  of  the  guardian  of 
a  minor  was  not  obtained  before  be  was 
appointed,  and  no  objection  with  regard 
to  the  appointment  was  taken  in  tho  course 
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of  tho  proceedings  and  tho  guardian  so 
appointed  appealed  on  behalf  of  the  minor 
against  tho  order  passed  in  tho  proceed- 
ings— 

Held,  that  such  an  appointment  wa3 
at  best  a  mere  irregularity.  7  C.  W.  N.  ?14t 
referred  to.  OODAYANASAMY  TEVAR  v. 
ALAGAPPA   CHETTY.     14    M-   I*.     J.    342- 

2358  0  XXI  it!  22— S.  248— Application 
for  execution- Issue  of  notice — Limitatioji — 5 
BLR  594— See  Limitation  Act  IX  of  1908 
Art    182. 

2359  O  XXI R  22— S.  248— Limitation  Act 
{XV)  of  1877,  Schedule  II,  Article  179— Exe- 
cution of  decree — Limitation — Decree  made 
payable  by  instalments  during  specified  months 
— Certain  dates — Application  for  execution 
merely  praying  foi  notice  to  be  issued  to  the 
judgement- debtor  under  Section  248  Civil  Pro* 
cedure  Code — Ster>  in  aid  of  execution. 

A  decree  made  payable  by  instalments 
during  specified  months  is  payable  on  "cer- 
tain date"  within  the  meaning  of  article 
179  of  the  second  schedule  of  the  Limitation 
Act. 

An  application  for  execution  of  a  decree 
merely  praying  for  notice  to  be  issued  to 
the  judgement-debtor  under  section  218  of 
the  Civil  Procedure  Code  is  an  application 
in  accordance  with  law  and  is  sufficient  to 
keep  tho  decree  alive.  MUHAMMAD  NA- 
WAZ KHAN  v.RAM  D(\S  37  P-  L-  R.  1905 
=22P-  R-  1905* 

2360  O.  XXI  R.  22.   90  S.  50—2i8,  311,  234, 
On  the    24th    January  1889,    the    plaintiffs, 

heirs  of  the  mortgagor,  sued  the  defend- 
ant, heir  of  the  mortgagee,  for  an  account 
and  rcflemptiou  of  the  mortgage,  dated  the 
28th  March  1877.  The  defendant  pleaded 
that  he  had  purchased  the  property  at  an 
auction-- ale  held  on  the  9tb  June  18S0;  that 
Morif^ag;  -debt  merged  in  the  purchase;  that 
the  plain :iffs  had  full  knowledge  and  notice 
of  the  sale  ;  and  in  a  redemption  sale  they 
could  not  call  in  question  the  legality  of 
the  sale.  The  sale  was  held  in  execution  of  a 
money  decree  against  the  mortgagee.  Before 
the  decree  was  executed  the  mortgagee  had 
died  having  by  his  will  bequeathed  all  his 
property  to  the  plaintiffs.  Execution  had 
been  applied  for  against  tho  deceased  by 
his  heir  and  nephew  who  was  not  among 
the  plaintiffs.  Notice  under  Section  248  of 
the  Civil  Procedure  Code  had  been  issued 
to  him  but  ho  appeared  and  informed  the 
Court  that  he  was  not  the  judgement-debtor'3 
heir  and  the  plaintiffs  were.  At  the  execu- 
tion sale  the  mortgagee  had  given  notice  of 
his  mortgage  and  the  sale  waa  made  subject 
to  it.  He  being  already  in  possession  as 
mortgagee  was  put  into  formal  possession. 
The  first  issue  was,  Whether  the  mortgage  - 
debt    merged  in  the  subsequent    purchase  ? 

Held,  that  tho  issue  was  not  adopted  to 
the  facts  of  the  case.  In  fact  there  was  no 
issue  adopted  to  examine  the  property  of 
the    execution    proceedings; 

Omis^sion  to  serve  notice  on  the  legal  ro< 
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prcsentativo  is  a  serious  irrigularily  sufli- 
ciont  by  itself  to  entitle  tlio  plaiiitiCf  to  va- 
car,o  the  sale,  but  the  validity  of  the  sale 
must  bo  conLostcd  by  legal   methods. 

The  present  suit,  as  appeared  from  the 
pleadings,  was  not  one  to  set  aside  the  sale. 
Even  if  it  wore,  Article  12  (a)  of  the  II  Sche- 
dule of  the  Limitation  Act  was  applicable 
to  it  and  the  suit  was  barred— 9  Bom.,  86 
dhtingiihhcd.     MALKAUJUN  v.   NARIIARl 

27  L  A   216  =  25  B,  337, PC 

Sec   however  32   G.  ^96. 

2361-  O.  XXI.  R.  22— S.  248—2  0.  L.  J. 
499    See    S.    11    No.    481    supra. 

2362-  O.   XXI.   H.   22-  S.  248—12  0.   W 

N.   S97    See   S.  39   No.    670   s^l2)ra. 

2363.  O.  XXI.  R.  22— S.  218  110  P.  L. 
R.  1905— See  O.  IX.  R.  13  No.  2131  sup- 
ra. 

2364.  O-  XXI.  B.  24' {3),  25— S.  251— Penal 
Code  (Act  XLV.  of  1S60),  Sections  149  and 
353— Warrant.  Execution  after  expiry  of  term 
of — Resistance. 

Under  section  251  of  the  Civil  Procedure 
Code  it  is  the  duty  of  the  Court  to  specify 
iu  a  warrant  for  execution  of  tdecree  whether 
it  be  a  decree  for  delivery  of  possession  or 
otherwise,  the  day  on  or  before  which  the 
warrant  must  be  executed. 

After  the  expiry  of  the  date  mentioned 
in  the  warrant  under  section  251  the  of&cer 
charged  with  the  execution  of  the  warrant 
has  no  authority  to  execute  it  and  a  person 
resisting  him,  if  he  attempts  to  do  so,  is  not 
guilty  of  any  offence.  ABINASH  CHANDRA 
AOTTYA  V.  ANANDA  CHANDRA   PAL.     81 

C  424. 

2iijii     O.  XXL  R.   24   (2)   and  25~-S.   251 

Penal  Code  (Act  XLV  of  1860),  Section  225 
_g — Civil— Wan  ant  by  lohom  to  be  signed  — 
Evidence  Act  (I  of  1872),  Section  114  (e)— 
Presiunufion. 

The  accussed  was  acquitted  of  the  offence 
under  section  225  B,  Indian  Penal  Code,  for 
offering  resistence  to  his  apprehension,  with 
which  he  was  charged,  on  the  ground  that 
the  warrant  issued  by  the  Civil  Court  for  his 
arrest  was  not  signed  by  the  Judge,  It  pur- 
ported to  have  been  signed  by  the  Sheristadar 
of  the  Court.  Upon  appeal  against  the  order 
of  acquittal — 

Held,  that  under  section  251  of  the  Civil 
Procedure  Code  a  warrant  of  arrest  in  ex  - 
cution  of  a  decree  may  be  signed  by  iL<e 
Judge,  or  by  such  officer  as  the  Court 
appoints  in  this  behalf. 

As  there  was  no  evidence  in  the  pre- 
sent case  that  the  Sheristadar  had  been 
appointed  by  the  Court  to  sign  the  war- 
rant under  the  provisions  of  section  251 
Civil  Procedure  Code,  it  was  necessary  to 
remand  the  case  to  hud  if  the  Sheristadar 
was    duly  appointed     to    sign     the     warrant. 

In  a  criminal  prosecution  of  this  kind 
it  was  necessary  to  show  either  on  the 
face  of  the  signature  itself,  or  by  evidence, 
that  the  officer  by  whom  the  warrant  pur- 
ported to  have   been    sigued  had   beon    ap. 
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pointed  in   that   behalf  under    the  provisions 
of    section  251,    0.    P.    Code. 

It  could  not  be  presumed  under  sec- 
tion 114  (c)  of  the  Evidence  Act  that  the 
Sheristadar  had  been  appointed  under  sec- 
tion 251.  Under  section  114  (c)  the  Court 
is  authorized  to  presume  that  an  appoint- 
ment, if  made,  has  been  made  regularly, 
but  it  is  not  authorized  to  presume  with- 
out evidence  that  any  particular  appoint- 
ment has  been  made.  THE  DEPUTY  LE- 
GAL REMEMBRANCER  u.  MIR  SARWAR 
JAN  6  C-  W.  N-  815. 

2366  O.  XXL  R.  29— S.  243— Stay  of 
execution—  Effect  of  Liini^aiion— RANGIAH 
GOUNDAN   AND   CO  v.   NANJAPPA  RAW 

13  M.  li    J.  412  =  28  M  780- 

See    Limitation    Act  IX.    of    1908     Art: 

181— 

2367  0  XXI  R  29— S.  243— Execution  of 
decree — Stay  of  execution  pending  suit  filed 
by   judpnent- debtor   against    decree-holder. 

Section  248  of  the  Civil  Procedure  Code 
requires,  before  any  action  can  be  taken  on 
it,  that  the  decree,  the  execution  of  which 
is  sought  to  be  stayed,  should  be  the  decree 
of  the  Court  in  which  the  suit  is  pending  and 
that  the  plaintiff  and  defendant  in  the  lat- 
ter should  be  the  judgment-debtor  and  the 
decree-holder  respectively  _  in  the  former. 
The  words  "  such  Court"  in  the  section  in- 
clude a  Court  to  which  a  decree  has  beoa 
transmitted  for  execution  and  is  not  limited 
to  a    Court   executing  its    own    decree. 

If  the  Court  to  which  application  for 
stay  of  execution  is  made  declines  to  stay 
execution  the  Court  of  appeal  can  do  so 
on  appeal  brought  against  the  order  refus- 
ing   stay  of  execution. 

But  v/hen  thb  suit  has  been  dismissed 
and  appeal  is  filed  against  the  decree  dis- 
missing the  suit  the  appellate  Court  is  not 
competent  at  the  appellant's  request  to- 
stay  execution  under  section  243,  Mr.  W. 
H    GUEST    V.    Mr^.    T^IARY    Mv^.GREGOR.-- - 

59  ?  L  K  190i=41  P  R  1904 

2368  0  XXI  U  30,  S.  36,  37 -S.  254,  649 
—Execution  of  order  passed  in  miscellaneous 
proceeding  32  G.  291— ^ee  Land  Acquisition 
Act    I    of    1894    S.    32  Col.   8G2. 

23-39  O  XXI  R  31 -8.  ^59  60  P  W  R 
IQQS—^GQ  O  XX    R  6  No.  2236  supra. 

9370  O  XXI  R  31— S.  259-13  M  L  J  444 
— S.-e    O  XX    R    10   No,   2248   supra. 

2371  O  XXIR—32(1)—S.  260 -Property 
sold  for  disobedience— Compiusation  awarded  to 
decree-holder  does  not  bar  execution  for  Specijla 
perfonnance. 

Section  260  Civil  Procedure  Code  sup- 
plies a  primitive  means  of  punishing  dis- 
obedience and  is  not  intended  to  bo  a  satis- 
faction of  the  decree  so  as  to  prevent  a 
decree-holder  from  taking  further  steps. 
Hence,  if  a  successful  decree  holder  in  a  pos- 
sessory suit,  has  under  the  provisiors  of  that 
section  received  some  compensation  for  act 
injury  done,  he  can  still  enforce  a  right 
to  possession  of    the  property    under   the  deo- 
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roe.  Ainr\DTBEGAMu.  AMANAT  HUSAIN. 
I  A  L  J  431- 

2372  O  Xx'l  R  32  (1)— 5.  260- -Executing 
court's  powers. 

Whcro  a  decree  does  not  contain  any 
direction  to  tbo  defendant  to  do  or  refrain 
from  doing  any  act,  the  court  executing  tliat 
decree  has  no  power  to  amplify  its  terms 
by  calling  in  section  2G0  Civil  Procedure 
Code.  ALLA  BAKHSH  v.  NISAR  HUSAIN. 
1  A  L  J  541. 

2373  O  XXI  R  32  {^—S.  260—Muhaml 
madan  Law— Marriage.  Dissolution  of — Wife 
embracing  Christian  religion — Execution  of 
decree — Decree  for  restitution  of  conjuga- 
rights. 

The  conversion  of  a  IMuhammadan  wife 
to  Christianity  dissolves  the  marriage  and 
a  decree  for  restitution  of  conjugal  rights 
passed  against  her  prior  to  her  conversion 
cannot  be  onforcod  by  her  IMuhammadan 
husband.     IlMA^t    DIN    v.    HASAN     BIBI.— 

148  P  L  R  1906-85  P  H  1906- 

23/4  O.  XXI  K.  32  (1)  34  (1)— S.  260,  261 
26  B.  288— See  S   50  No.  038  supra. 

2375—0  XXI  R.  35  (1),  .36— S.  263,  264-.  12 
M.  L.  J.   96 -See  O.  XX.  R.  6  No.   2235   supra. 

2376-  O.  XXI  R.  35  {1),  36— S.  263,  264. 
Execution  of  decree — Delivery  of  land-Standing 
i^rops — Appeal  from  order  of  execution. 

When  the  holder  of  a  decree  for  redemption 
is  put  in  possession  of  land  under  section 
263  of  the  Code  of  Civil  Procedure,  such 
possession  includes  the  standing  crops.  The 
defendant  cannot  re-cuter  in  ordor  to  reap 
and  dispose  of  a  crop  which  he  has  cultivat- 
ed upon  the  land. 

In  an  appeal  from  an  order  in  execution 
proceedings,  the  appellate  Court  can  not  al- 
ter the  affect  of  the  decree  in  the  original 
suits.  AUNG  BAW  u.  TUN  GAUNG.  3  L- 
B-  R   1908  p.  129. 

2377  O.  XXI  R.  37— S.  245  B— Insolvency 
Act.  (S.  11  ana  12,  Vic.  C.  2)  S.  13  and  49. 

S.  49  of  the  Insolvency  Act,  11  and  12 
Vic  C.  21  is  not  directory,  or  imperative,  but 
merely  permissive;  and  oven  after  a  vesting 
order  has  been  made  and  the  schedule  of  the 
insolvent  has  been  filed  the  Court  has  power, 
under  S,  £45  B  of  the  Code.jto  direct  execution 
against  the  person  of  the  defendant  by  his 
airest  and  imprisonment  in  cases  of  fraud 
or  misconduct  although  the  amount  of  the 
judgment-debt  is  fully  admitted  by  the  in- 
solvent in  his  schedule.  — BASKER  WAMAN 
RANADE  V  SHRIDHAR  KRISHNA  KO- 
THAVLE.    9  B.  li.  R.  898 

2878     O.   XXL  R.   37— S.   245  B.   9   0.  C. 

42  See   S.   55   No.  964  supra. 

2379  O.  XXL  R.  40— S.  337  A.— Execu- 
tion of  decree — Surety.  Right  of  decree-holder 
to  proceed   against. 

A  person  who  becomes  surety  for  the 
judgment-debtor  under  section  337  A  of  the 
Civil  Procedure  Code,  does  not  thereby  be- 
come party  to  the  decree  and  the  decree 
cannot  bo  summarily  executed  against  him, 
nor  can   tho  security  be  -summarily  realzi- 
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odi—24  Mad.,  560  referred  to.  TITRA  L\Tj 
V.  MANSA  RAM.  30  p.  L-  R-  1305=50 
P.  R    1905. 

2330-  O.  XXI.  R.  40--S.  337  A.  9  O.  C. 
42    See    S,    55    No.    9G4  supra. 

238J.  O.  XXI.  R.  43— S.  269,  33  C.  G39 
See   S.   48    No.    920   supra. 

2381  a.  0.  XXI.  R.  4:6—8.  268— Debt  secured 
by  a  mortgage  of  immovable  property — Mov- 
able property — Decree — Execution. 

A  debt  secured  by  a  mortgage  of  im« 
moveable  property  is,  for  the  purposes  of 
execution  of  a  decree  under  tho  Code  of 
Civil  Procedure,  to  be  regarded  as  movable 
property  ;  and  can,  in  execution  of  such 
decree,  be  attached  and  sold  in  the  man- 
ner provided  for  by  Section  2GS  of  the 
Code.  TARVADI  BHOLANATH  HAHISIIAN- 
KAR  V.  BAI  KASHI.  4  B  L.  R.  18  =  26  B. 
305. 

2382-  O.  XXL  R.  46 -S.  263— Attachment 
of   salary    of   liailtvay    servant. 

An  attacliment  of  salary  of  a  Railway 
servant  made  by  the  Court  at  or  about 
tho  time  when  the  agent  of  the  disbursing 
officer  is  going  to  hand  the  money  to  the 
Railway  servant  within  the  jurisdiction  of 
the  Court  is  valid,  for,  it  is  an  attach- 
ment of  a  debt  due  to  the  judgment-deb- 
tor made  within  tho  jurisdiction  of  the 
attaching  Court.  But  if  the  attachment  is 
of  salary  that  has  not  actually  fallen  due 
and  is  made  in  the  manner  indicated  in 
section  2G8  of  the  Civil  Procedure  Code  by 
a  prohibitory  order  requiring  the  officer 
whose  duty  it  is  to  disburse  the  salary  to 
withhold  every  month  such  porhiou  as  the 
Court  may  direct  ut?til  the  further  orders 
of  tho  Court  the  attachment  in  such  a  case  ig 
attachment  of  a  debt  not  actually  due  to  the 
jadgment-debtor  but  anticipated  to  fall  due 
to  him  month  by  month,  at  the  place  where 
the  disbusing  officer  has  his  office  and  such 
an  attachment  can  be  made  only  by  the 
Court  having  jurisdiction  at  the  place  where 
the   disbursing   officer  has    his    office. 

To  obtain  attachment  order  under  sec- 
tion 268  of  salary  to  fall  due  the  decree 
must  be  transferred  to  the  Court  where 
the  disbursing  officer  has  his  office.  SA- 
YADKHAN  PYARKHAN  v.  B.  S.  DAVIES. 
5  B   L-  R    803-28  B    198. 

2383-  O.  XXL  R.  43— :. 68— Compulsory 
deposit — Contributions  by  a  railway  servant-^ 
Liability  of  the  contribution  to  6j  attached  on 
the  servants  leaving  the  company's  service — 
Attachment  29  B.  25  K  See  Provident  Fundg 
Act    IX    of    18'j7  S.  4  Col;   808. 

2384-  O.  XXL  R.  4.6— S.  268  and  108 
and  Lunjab  Courts  Act  Section  70  (I)  (a)  — 
Revision — Civil  cases — Material  irregularity — 
Limitation — Erroneoits  decision — lAmitation 
Act  {XV  of  1877),  Schedide  II,  Article  164, 
—  Ex-parte  decree — Application  to  set  aside — 
ExecHtio7i  of  decree — Aftachment   of   debt. 

The  provisions  of  the  Limitation  Act 
must  be  strictly  construed— 5  P.  R.  1897;  32 
P.  B.,  1897,  followed. 
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Held,  that  boforo  tho  stringont  provi- 
sions of  Artiolo  1G4  of  tho  second  Scho- 
dulo  of  tho  Limitation  Act  cduhl  bo  applied 
to  au  application  for  sotting  aside  an  ex- 
parte  decree,  it  must  bo  clearly  found  that 
there  was  a  proper  and  valid  attachment  of 
tho    appellants   property. 

Article  104  will  not  apply  if  it  is  found 
that  the  property  attached  did  not  belong 
to  the  judgment-debtor.— 6'  W.  B.  (Mis.),  51; 
15    W.  it-.,   ^iO,    referred    to. 

A  finding  that  an  application  or  a  suit 
is  barred  by  limitation  does  not  necessarily 
in  every  case  preclude  the  remedy  by  revi- 
sion when  it  does  not  appear  that  all  the 
necessary  matters  essential  for  arriving  at 
such  conclusion  have  been  fully  and  pro- 
perly taken  into  consideration  by  the  lower 
Court. 

The  omission  to  prohibit  the  creditor 
from  receiving  tho  debt  and  omission  to  fix 
up  the  prohibitory  order  in  some  conspicu- 
ous part  of  the  Court-house  are  sufficient 
to  vitiate  attachment  of  a  debt  made  under 
section  263  of  the  Civil  Procedure  Code. 
SAHA  RAM  V.  KABAM  CHAND,  79  p.  L. 
T>    1907. 

2385.  '  O.  XXI.  B.  46,  S.  38,  39,  0.  XXI. 
JR.  4—S.  268,  223  —Attachment  of  salary  of 
a  Baihvay   servant — Aitthority  of   Couri. 

An  attachment  of  salary  of  a  Railway 
servant  made  by  the  Court  at  or  about  the 
time  when  the  agent  of  the  disbursing  officer 
is  going  to  hand  the  money  to  the  Railway 
servant  within  the  jurisdiction  of  the  Court 
is  valid  for  it  is  an  attachment  of  a  debt  due 
to  the  judgment-debtor  made  within  the 
jurisdiction  of  the  attaching  Court. 

But  if  the  attachment  is  of  salary  that 
has  not  actually  fallen  due  and  is  mada  in 
the  manner  indicated  in  section  268  of  tbe 
Civil  Procedure  Code  by  a  prohibitory  order 
requiring  the  officer  whose  duty  it  is  to  dis- 
burse the  salary,  to  withhold  every  mouth 
such  portion  as  the  Court  may  direct  until 
the  further  orders  of  the  Court  the  attach- 
ment in  such  a  case  is  attachment  of  a  debt 
not  actually  due  to  the  judgment-debtor  but 
anticipated  to  fall  due  to  him  month  by 
month,  at  the  place  where  the  disbursing 
officer  has  his  office  and  such  an  attachment 
can  be  made  only  by  the  Court  having  juris 
diction  at  the  place  where  the  disbursing 
officer  has  hjs  offioe.  3  G.  L.  B.,  30,  6  All., 
243  and  2  B.  L.  B.  (A.  C.)  108,  referred  to. 

To  obtain  attachment  order  under  sec- 
tion 268  of  salary  to  fall  due  the  decree  must 
be  transferred  to  the  Court  where  the  dis- 
bursing officer  has  his  office.  ABDUL  GHA- 
FUR  V.  W.  J.  ALBYON.  7  W-  N-  C-  821  = 
80  C  713 

2386     0  XXI  B  46,  B.  51  8.  73,  0  XXPYIII 
B  12,  6—268,  270,  295,  490,  483. 

When  debts  due  to  a  defendant  were  at- 
tached before  judgment  and  he  was  declared 
an  insolvent  aicer  the  decree. 

Held,  that  the  Official  Assignee  could 
claim  the  debts  under  attachment  as  it  was 
of  no  Gfect  against  him. 
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Tho  order  of  attachment  did  not  opo- 
rate  so  as  to  give  tho  attaching  creditor  priori- 
ty over  the  other  creditors  in  the  insolvency, 
for  attachment  prevents  alienation  but  doea 
not  confer  title. 

The  making  of  an  order  of  attachment 
in  favour  of  a  judgment-creditor  obtained 
under  Section  208  of  tho  Civil  Procedure 
Code  only  operates  so  as  to  give  the  judg- 
ment creditor  certain  rights  in  execution. 
It  does  not  operate,  when  these  rights  are 
not  exercised  before  the  presentation  of  a 
petition  in  insolvency,  so  as  to  create  in 
favour  of  the  judgment-creditor  a  title  which 
prevails  against  that  of  the  Official  Assignee 
under  a  vesting  order  in  insolvency  made 
after  the  order  of  attachment.  KHISTANA- 
SAWMY  MUDALIAR  v.  OFFICIAL  AS- 
SIGNEE OF  MADRAS.  13  M.  L.  J.  278= 
IC  L.  J.  97  =  26M.  673. 

2387  O  XXI E  46,  58— S.  2678,  278— Speci- 
fic moveable  property — Attachment — Prohibitory 
order- -Suit  for  declaration. 

Section  278  of  the  Civil  Procedure  Code 
applies  to  specific  moveable  property  attach- 
ed by  prohibitory  order  under  section  268, 
7  B  323,  22  W  R  36,  24  M  20  referred  to. 
KESHO  RAO  KUMBI  v.  MUKA  TELI.     14 

C.  P  L.  R.  1901  P.  124. 

2388—0.  XXI.  R.  46—268—9,  0.  W.  N.  703 
See  S.  60  No.  1004  supra. 

2388  (a)— 0.  XXI.  R.  46— S.  268— See  O. 
XXI.  R-  60--24  M.  20.  No.  3430  infra, 

2389—0.  XXI.  R.  46— S.  268—9.  0.  W.  N. 
693.  See  S.  64  No.  1028  supra. 

2390— O.  XXI.  R.  51— S.  270—2(5  M,  673— 
See  O.  XZI.  R.  46.  No  23  86  supra. 

2391—0.  XXI.  R.  52,  S.  88— Ss.  272,  470 
— Gtiditor  dymg  leaving  will  but  no  executors 
Stopping  of  interest. —  Validity  of  notice  by 
debtor  of  his  readiness  to  pay — Provisional 
appointment  of  administrator  pendente  lite — 
Interpleader — Attachment  of  debt — Bunning 
of  interest  not  stopped. 

If  a  debtor  is  ready  to  pay  the  debt  due 
from  him,  but,  owing  to  the  death  of  the 
creditor  and  the  absence  of  a  legal  represent- 
ative, he  can  not  do  so  the  interest  payable 
under  the  terms  of  the  contract  stops  run- 
ning until  the  appointment  of  a  proper  re- 
presentative of  the  deceased  creditor  to 
whom  the  payment  can  be  made  with  safety, 
and  who  can  give  a  proper  discharge  for  the 
debt   so  paid. 

It  a  debtor,  not  aware  of  the  will 
left  by  his  deceased  creditor,  gives  no-ice 
of  his  readiness  to  pay  the  debt  to  one  who 
would,  had  there  been  no  will,  have  suc- 
ceeded to  the  estate  of  the  deceased,  such 
notice  is  sufficient  and  proper  and  would 
stop   the   liability  to  pay   interest. 

In  case  of  any  litigation  regarding  the 
will  propounded,  facilities  can  ba  aff  rded 
by  getting  appointed  an  administrator  pen- 
dente lite,  who  could  give  a  discharge  to 
the    debtor. 

A  debtor  is  not  bound  to  file  an  inter- 
pleader suit  under  S.  470,  C.P.C.,  for  stop- 
ping  the  running    of  in-erest. 
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An.  attachment  of  a  dobt,  mado  under 
S.  272,  C.P.C.,  does  not  stop  interest  run- 
ning thereon.  ADMINISTilATOli-GENE- 
liAL    OF    INtADRAS   v.  JAGHIRDHAR    OP 

ARNI.    4  M-   L.  T-  335- 

(fice  Conlrnct  Act   S.  ^3  and  67). 
2392     O.    XXI.  li.    52 -S.   272    33   C.   639 

See  !S.   48    No  920 

2393-  0  XXI  R  53— S.  273— Attachment  of 
decree  for  foreclosure  pasRcd  in  favour  of  the 
judgment- debtor  and  other  j^ersons. 

The  holder  of  a  simple  raonoy-decreo  ap- 
plied for  attachment  of  his  judgrnont-debtor's 
righi;S  in  a  foreclosure-decree  which  the  judg- 
ment debtor  held  along  with  some  other 
persons.  On  his  application  being  granted, 
he  made  an  application  to  the  Court  execut- 
ing the  foreclosure-decree  to  h.'i,ve  his  name 
substituted  in  the  foreclosure-decree  for  the 
name  of  his  judgment-debtor,  with  a  view  to 
executing  that  decree  along  with  the  other 
decree-holders.  This  application  was  also 
granted.     On  appeal — 

Held,  that  the  order  being  contrary  to 
the  express  provisions  of  section  273  of  the 
Civil  Procedure  Code  must  be  set  aside. 
BARHMA  DIN  v.  BAJI  LAL.  W.  N.  A., 
1903,  p  206-26  A.  91. 

2394  O  XXI  B53-S.  273— Attachment  of 
decree  for  dissolution  of  partnership — Decree- 
holder's  remedy. 

A  decree- holder  may  attach  as  a  money- 
decree  a  decree  for  dissolution  of  partner- 
ship passed  in  favour  of  his  judgment-debtor 
but  he  cannot  sell  it.  His  remedy  is  by 
proceeding  under  the  provisions  of  section 
273  of  the  Civil  Procedure  Code  — Z5  Bom., 
577,  21  Cal,  85;  16  Bom.,  252  referred  to, 
SIDLINGAYA  v.  SHANKARAPA.  5  fi-  L- 
R.  529  =  'i7B  656 

2395  0  XXI  Li  53— S.  273— Limitation  Act 
(XV  of  187?)  Schedule  II,  Article  178— Appli- 
cation in  accordance  with  law — Application 
when  the  decree  sought  to  be  executed  is  under 
attachment. 

All  that  section  273  of  the  Civil  Proce- 
dure Code  requires  is,  jhit  the  Court  receiv- 
ing the  notice  of  attachment  "  shall  stay  ex- 
ecution "  unless  and  until  certain  events 
take  place,  that  is,  it  prevents  the  Court  from 
proceeding  with  execution  until  such  events 
take  place,  but  it  does  not  render  the  decree 
permanently  incapable  of  execution  by  the 
decree-holder  or  destroy  the  decree-holder's 
interest  on  it.  It  merely  delays  the  realisa- 
tion of  his  interest  in  it. 

An  application  made  by  the  decree-holder 
for  execution  of  the  decree  to  the  proper 
Court  and  in  accordance  with  law  saves 
limitation  for  a  subsequent  application  al- 
though at  the  time  when  the  application  is 
made  the  Court  cannot,  by  reason  of  the 
attachment  of  the  decree,  immediately  ex- 
ecute it  on  the  decree-holder's  application. 
PATUMMA  V.  IDIVI  BEARI.  13  M  L  J  26'=. 
2398-  O.  XXL  B.  53— S.  273  -Kaoation 
of  decree — Attachment  of  decree — Dutij  of  Court 
— Execution  after  attachment — Validity  of  fur- 
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ther  proceedings. 

The  Court  in  which  the  present  oxeou- 
tion  case  was  pjuding  received  an  order  froin 
another  Courc  under  section  273  of  the  Civil 
Procedure  Code  for  attaching  a  decree.  The 
Court  iusto;i.d  of  giving  effnot  to  the  attach- 
ment ordered  returned  it  with  an  ititimatioa 
that  it  did  not  contain  informition  as  to  tho 
amount  of  tho  decree  under  which  the  at- 
tacliment  order  was  issued.  Tho  Court  then 
proceeded  to  soil  the  property. 

Held,  that  the  Couro  on  receiving  the 
order  for  attiching  the  decroe  was  bound 
to  Comply  therewith,  and  under  section  273 
of  the  Civil  Procedure  Code  the  attach- 
ment of  the  decree  had  the  effect  of  staying 
further  executioa  and  of  debarring  tha 
Court  from  selling  the  propjrty  unless  and 
until  tliat  bar  ha  J  bee  i  removed  in  either 
of  the  ways  specified  in  the  section.  IMAN'- 
IK  LAL   SEAL  v.  BANAxMALI  MQKEIUEE. 

32  C  1104. 

2397  0  XXI  R  53— S.  273— Decree  on  mort- 
gage not  a  money  decree — Notice  of  attach- 
ment— Applicability  of  s.  273:— 

A  decree  upon  a  mortgage  is  not  a  money 
decree  within  the  provisions  of  section  273. 

Quare: — Whether  notice  to  a  judgment- 
debtor  of  attachment  of  a  decree  und:r  s, 
273  is  material.  BAIJ  N  V'lMI  LORE  A  v. 
BINOYENDRA  NATU  PALIT,  Q  C-  W-  N-  6 
&  7. 

2398  O  XXI  R  53— S.  273— See  s.  11  2  0 
L  J  499  No.  431,  9  C  W  N  G79  No.  491  sup- 
ra. 

2399  0  XXI  R  53  -S.  273—24  M  341— See 
s.  144  No.  1720  supra. 

2400  0  XXI  R  54— S.  274- Sale  certificate 
— Dimensions  of  a  house — Boundaries — Pro- 
hibitory order  tender  section  274  of  the  Code 
of  Civil  Procedure — Description  of  the  attached 
property. 

The  maxim  falsa  demonsfra'io  non  nocet 
applied  to  a  sale  certificate.  When  a  descrip- 
tion is  partly  correct  and  pirtly  incorrect, 
e.  g.  where  boundaries  are  correctly  given  and 
the  area  giveu  is  wrong  the  land  within 
the  boundaries  will  pass  irrespective  of  the 
area  so  given.  15  W  R  394,  16  W  R  P  0  5,  aa 
18  W  R  25  referred  to.  63  L  T  Ch  563  ciicd. 
BHAYaLAL  v.  DWARKA  PARSHAD  15  0- 
p.  L.  R.  1902  P.  133  164 

4012  O  XXI B  54— B  :)0—S.  27i,  311— Sale 
proclamation — Service,  if  should  be  in  every 
part  of  the  propertii — Value,  statement  of  if 
material — "Property". 

Tho  statement  of  an  inadequate  value 
in  tho  sale  proc  ilmatiou  is  not  a  material 
irregularity  buL  only  an  irregularity.  Pur- 
chasers do  not  take  serious  nobice  of  any 
statement  in  the  sale-proclamation  as  to  tho 
value  of  the  property  to  be  sold,  wliieh  are 
generally  made  without  much  cousider^itioa, 
S.  274  of  the  Code  does  not  require  that 
the  sale-proclamation  should  be  served  ia 
each  of  the  villages  corner. sed  in  the  pro- 
perty   to    ba   sold.     Tho   word  "property"   iu 
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that   section   evidently  refers  to  each  "lot"  to 
he  sold  separately  from  the  rest. 

Although  it  is  a  sound  rule  to  serve  a 
separate  proclamation  in  each  of  the  villages 
embraced  in  the  same  process,  yet  such  an 
omission  docs  not  necessarily  constitute  an 
infringement  of  the  provisions  of  section  274 
t)f  the  Code.  (11  C  74,  12  B  368  commented 
on,  MOULVI  ABDUL  KASHEMv.BENODE 
LALDHONE,    12  C- W- N- 768- 

2402  0.  XXL  R,  54,  8.  73— S.  274,  295, 
Propcrt]/  attached  by  one  creditor — Another 
creditor  applyi7ig  under  S.  295,  and  obtaining 
order  for  rateable  share  of  assets — Withivrawal 
of  attachment — Private  alienation — Right  of 
assignee  for  good  and  valuable  consideration 
thmigh  himself  a  creditor  and  though  such  trans- 
fer delays  claim  of  less  active  creditor — S.  274 
C.  P.  G. 

On  A's  application  for  execution  of  his 
decree  of  the  property  of  his  judgment  debtor 
B  wQis  duly  attached  under  S.  274,  C.  P.  C. 
After  this  C  another  decree-holder  holding  a 
decree  against  B  applied  for  execution  and  in 
tills  application  he  set  out  that  A  had  already 
applied  for  execution  of  his  decree  and  had 
succeeded  in  having  the  property  attached. 
He,  therefore,  prayed  that  the  said  property 
might  be  held  to  be  attached  also  in  respect 
■of  his  application  of  execution,  and  that  he 
might  be  permitted  to  share  rateable  in  the 
proceeds  of  the  sale  of  the  property  (S.  295  of 
the  Code). 

Held  that,  when  the  decree,  in  execution 
of  v^hich  the  property  was  attached  was  satis- 
fied and  there  had  been  a  withdrawal  of  the 
attachment  the  latter  decree-holder,  obtain- 
ing an  order  in  accordance  with  his  prayer 
for  a  rateable  share  in  the  assets  in  the  pro- 
ceeds of  sale  of  property  attached  by  the  for- 
mer creditor  had  no  right  to  claim  the  bene- 
fit of  the  attachment. 

Where  after  the  removal  of  such  attach- 
ment, such  property  was  assigned  to  a  certain 
person,  held,  that  the  assignee  had  a  good 
title  as  against  the  latter  decree  holder. 

An  alienation  obtained  by  one  creditor 
for  a  genuine  consideration  which  is  not  in- 
adequate, is  not  necessarily  void,  because  its 
obvious  effect  will  be  to  defeat  or  delay  the 
claim  of  a  less  vigilant  creditor.  7  A.  702  15 
C.  771,  25  A.  431,  28  M.  380.  6  P.  R.  1901;  21 
P.  R.  1875;  25  B.  202,  Refd.  LAHORI  MAL 
V.  GANGA  RAM    91  p.  R   1908. 

2403  0.  XXI.  R.54.-S.  274—9   C.   W,  N. 
693.     See  S.  64  No.  1028  supra. 

4204    O.XXl.R.   58— S.  278— Bengal  Ten- 
ancy Act  1885,  Section  170. 

Held,  by  the  Full  Bench  (Bannerjee,  J., 
dissenting)  that  Section  170  of  the  Bengal  Te- 
nancy Act  bars  a  claim  under  Section  278  of 
the  Civil  Procedure  Code  to  a  tenure  ot'  hold- 
ing attached  in  execution  of  a  decree  for  ar- 
rears due  thereon  in  all  cases,  and  that  its 
operation  is  not  confined  to  claims  to  the 
tenure  or  holding,  but  does  extend  to  claims 
based  on  the  ground  that  the  property  at- 
tached does  not  form  part   of   the   tenure   or 
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holding  attached.  4  C.  W.  N..  734,  overruled 
and  4  C.  W.  N.,  732,  approved.  AMRITA 
LAL  BOSK  V.  NEMAI  CHAND  MUKHOPA- 
DHYA.  V.  W-  N-  C-  1904  p.  474=28  C- 
382. 

2405—0  XXI.  R.  58— S.  278. 

An  application  under  S.  278  dismissed  in 
default  can  not  bo  revived.  A.  COATES  v, 
KASHI  RAM.  76  p.  R.  1903.  Soo  S.  115 
supra  Col  1323 — 

2406.     O.  XXI.  R.  58— S.  278. 

Where  a  decree  holder  applies  for  attach* 
ment  of  certain  property  as  belonging  to  hig 
judgment  debtor,  the  Court  executing  the 
decree  can  not  suo  moto  refuse  to  attach  ii 
on  the  ground  that  it  does  not  belong  to  the 
judgment  debtor,  and  that  the  proper  proce- 
dure is  to  allow  attachment  and  in  the  case 
of  objection  be  filed  by  a  claimant  under  S. 
278,  to  decide  it  in  accordance  with  law.  18, 
p.  W  R  1907. 

2407— O.  XX.  R.  58— S.  278.— Limitation 
Act — Dismissal  of  application  under  S.  278  for 
defaidt — Order  made  without  investigation — 
Art  11  Limitatioti  Act  inapplicable. 

If  an  application  under  S.  278  of  tha 
Code  is  dismissed  for  default,  it  is  impossible 
to  hold  that  there  has  been  an  investigatioa 
on  the  merits  so  as  to  satisfy  the  test  wbich 
Art.  11  of  of  the  Limitation  Act  requires. 
To  such  a  case,  tberefore,  that  article  doe^ 
not  apply  at  all.  (1  C.  W.  N.  24,  11  C.  W.  N. 
487,  29  M.  225  fol.)  SARaBA  SUBBA  RAO 
V.  KANI  SALA  THINAMAYYA,  17  M- li- J. 
554-3.  M  L  T  106. 

2108-  O.  XXI  R.  58— S.  278 —Specific  Re- 
lief Act — No  application  for  removal  of  attach- 
ment under  S.  218,  C.  P.  C. — Suit  for  declarO' 
tion  of  title  to  property  attached  not  barred. 

S.  42  of  the  Specific  Relief  Act  only  pre- 
vents a  plaintif?  from  getting  a  declaration 
in  one  suit,  and  consequential  relief  after- 
wards in  another  suit. 

Where  a  suit  was  merely  for  a  declara- 
tion that  certain  land  attached  and  sold  ia 
execution  of  a  decree  at  the  instance  of  the 
defendant  was  the  property  of  the  plaintiff 
and  not  liable  to  attachment,  and  no  appli- 
cation for  removal  of  attachment  had  beea 
made  under  S.  278,  C.P.C. 

Held,  the  proviso  to  S.  42  of  the  Act  did 
not  apply  to  the  suit,  and  therefore  did  nofc 
bar  tbe  same.  (1  L.  B.  R.  1,  4  L.  B.  R.  75,  4 
L.  B.  R.  88  Refd.)  P.  L.  A.  N.  ALLAGAPPA 
CHETTY  V.  NAZAMAT  ALI  CHOWDHRY, 
4  L.  B.  R.  263. 

2409.  O.  XXI.  R.  58,  60— S.  278,  280— 
Claim  to  attached  property —Question  for  deter- 
mination— Evidence — Suspicion. 

Held,  that  in  an  investigation  under 
section  280  of  the  Civil  Procedure  Code,  what 
the  Court  bas  to  determine  is  merely  the 
question  of  possession,  it  cannot  go  into  the 
question  of  title  with  respect  to  the  property 
taken  in  attachment. 

If  the  possession  of  the  person  holding 
it  is  on  his  own  account,  the  fact  that  the 
judgement-debtor   may   have  a  beneficial  in- 
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torest  or  some  title  in  it  cannot  be  gone  into 
iu  a  proceeding  under  section  278  and  279. — 
14  CaL,  617  ;  18  CaL,  290,  followed  . 

The  Court  cannot  hold  merely  on  sus- 
picion in  a  summary  investigation  of  this 
character  that  the  claim  is  untenable. — 11 
M.  I.  A.,  28  and  551,  referred  to.  MONMOHI- 
NEY  DASSEE  v,  RADHA  KRISTO  DASS. 
29-  C  543. 

2410-— 0.  XXI  i?.  58,  60,  61— S.  278,  280, 
281 — Claim  to-attached  property — Questions  f  or 
determination — Possession — Goiistructive  posses  • 
sion. 

Under  S»  278  aa  to  moveable  property, 
the  Court  has  only  to  determine  the  question 
of  possession,  and  not  the  question  of  title. 

If  the  claimant  is  in  possession,  the 
only  other  question  that  can  be  con- 
sidered is  whether  that  possession  is  really 
on  account  of  or  in  trust  for  the  judgment 
debtor  (4  C  402,  29  C  543,  2  L  B  R  152,  27  M 
67  followed.) 

The  words  "possessed"  and  •'possession'^'" 
in  sections  279  and  280  are  not  used  in  a 
restricced  sense  as  relating  to  mere  tangible 
or  physical  possession.  They  include  con- 
structive possession  or  possession  in  law.  (27 
M  67  followed).  PO  KYA  v.  LUTCHMINA- 
PIAN  CHETTY,  4.  L-  B-  R.  289- 

2411  O  XXI  B  58,  60,  S.  115—S.  278,  280, 
622 — Attached  property — Enquiry  into  appli- 
cations for  removal  of  attachment — Remedy 
of  objector  or  claimant  against  order — High 
Court — Rev isiayial  jurisdiction — Procedur& — 
Practice-- 

The  questions  which  have  to  be  consi- 
dered during  an  investigation  under  section 
278,  Civil  Procedure  Code,  are  comparative- 
ly simple,  and  questions  of  legal  rights  and 
title  are  not  relevant  except  so  far  as  they 
may  affect  the  decision  as  to  whether  the- 
possession  is  on  account  of,  or  in  trust 
for,  the  judgment-debtor  or  some  other  per- 
son. 

In  enquiries  into  applications  for  the 
removal  of  attachment,  where  a  Court  wan- 
ders from  the  points  necessary  to  be  con- 
sidered and  does  not  make  an  investigation 
and  pass  an  order  such  as  the  claimant  is 
entitled  to  in  accordance  with  the  terms  of 
section  278—281,  the  High  Court  will  not 
refuse  to  grant  the  extraordinary  remedy 
of  revision,  notwithstanding  that  the  claim- 
ant or  objector  has  open  to  him  a  remedy 
by  way  of  suit  under  section  283.  Itiacham 
V.  Veluppan,  I.  L.  R  8  Mad.,  484  and  Guise 
V.  Fiisr.ij  aad  another,  I  L  R  1&  All.,  405^ 
dissented  from.  SAN  TUN  PllU  v.  MI  ANI 
ME     1  L  B  ft  1900  -19D2  P  180 

2411  (a)  O  XXI  R  58,  60,  63—278,  280,  283 
— Claim  to  attached  property  disallowed.  Its 
effect — Dismissal  for  wm-prosecittion — Investi- 
gation in  claim  cases,  Siiiit  for — declaration 
of  right— Object  of  Ss.  278  to  283.  .C.  B.  C.y  and 
Art.  11  Sch.  LI — Limitation  Ad. 

The  object  of  a  suit,  by  a*party  against 
whom  an  order  is  pissed  under  section  230 
is  nob  to  havd  tho  ordar  ia   the  claim  pro- 
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ceeding  set  aside,  but  to  have  the  right  of 
the  claimant  in  the  property  in  dispute  es- 
tablished. If  the  unsucces-sful  party  in  the 
claim  proceeding  fails  to  institute  such  a 
suit  within  one  year,  the  period  of  limita- 
tion prescribed  under  Art.  11  of  the  Second 
Schedule  of  the  Ijimitation  Act,  the  order 
becomes  conclusive  as  regards  the  rights  of 
the  parties  of  the  proceeding  and  pcr.song 
claiming  title  under  them.  The  object  of 
sections  278  to  283  of  the  Code  of  Civil  Pro- 
cedure and  Art.  11  of  the  Second  Schedule 
of  the  Limitation  Act,  is  to  secure  prompt 
and  speedy  determination  of  questions  raised 
in  execution  sales  and  that  objict  would  bo 
frustrated  if  a  party  unsuccessful  under  8. 
280  on  account  of  his  own  laches  or  volun- 
tary non-production  of  evidence  v^ero  allowed 
to  plead  that  the  order  was. a  nullity  not- 
withstanding that  the  proceeding  was  con- 
tentious until  the  day  of  the  hearing.  Al- 
though the  Court  is  bound  to  make  some 
investigation  in  a  claim  proceeding  before  id 
can  make  an  order,  the  Code  does  not  pre- 
scribe the  extent  to  which  such  investiga- 
tion should  go;  when  an  order  is  mude  by 
a  Court  having  jurisdiction  to  make  it  after 
some  investigation  of  the  claini^  th€  order 
is  a  perfectly  good  order;  and  th«  fact  that 
a  claimant  does  not  chose  to  instruct  any 
pleaders  or  to  adduce  any  evidence  in  sup- 
port of  his  claim  on  the  day  of  the  hear- 
ing is  not  sufficient  to  take  his  case  out  of 
the  statute  and  make  the  order  a  nullity; 
such  an  order  is  none  the  less  b-inding  upon 
the  claimant.  BIBI  ALIMAN  v.  DUAKES- 
WER  NARAIN  SINGH,  1  a  L-  J.  296.- 

2412  O.  XXI.  R.  58,  63 -S.  278,  255— 
Limitation  Act  {XV  of  1877),  Schedule  II, 
Article  12 — Kxecuti&n  of  decree' — Aitachment. 
Objection  against — Declaratory    suit — Limita- 

Held,  that  where  an  intervenor  claims 
a  share  of  attached  property,  the  Court 
should  define  the  respective  shares  of  the 
debtor  and  the  intervenor  and  sell  the  deb- 
tor's definite  sbare  only.  If  tbe  Court 
omits  to  do  so  and  sells  the  undefined  rights 
and  intere&t,  there  is  no  decision  and  the 
one  yearns  rule  of  limitation  does  not  apply. 
4  W.  R.,  35  folloioad.  UMT  NARAIN  SINGH 
V.  MURTAZA  KHAN.  A-  W-  N.  1905  P. 
49  =  2  A.  L.  J    178=27  A  ^U 

2413.  O.  XXL  R.  58,  63— S.  278,  283-. 
Execution  of  decree — Attachment — Suit  by  dec- 
ree holder  against  successful  claimant  to-  es- 
tablish that  property  belonged  to  judgment- 
debtor — Parties — Judgment- debtor  is  not  neces- 
sary  party. 

When  a  decree-holder  brings  a  suit 
ag,ainst  a  successful  claimant  bo  establish 
that  the  attached  property  belongs  to  his 
judgm-ont- debtor  and  that  he  is  entitled 
to-  hriug  it  to  sale  in  execution  of  his  dec- 
ree, the  only  person  against  whom  he  claims 
relief  is  tbe  successful  claimant.  To  such 
a  suit  tbe  judgment  debtor  is  not  a  no- 
cessaj:y   paa:ty.    GHASI    RAM  u,  MANGAIi 
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CHAND.    2  A.  li- J.  491  =  A.  WN-  1905 
p.  172. 

2414.  O.  XXI.  n.  58,  G3~-S.  278,  283— 
Atlackinent — Objection  hij  judgment- debtor  in 
dljjerent  ca'pacUy — A^yi^cal — lievision.  Second 
apjical   treated  as. 

An  order  upon  an  application  made  by 
tbo  judgniontdobLor  objecling  to  attacbmnnt 
not  in  tbo  capacity  of  the  judgmoot-dob- 
tor  but  as  thu  trustoo  of  a  Sadavart  is  final 
as  it  falls  under  soction  278  of  the  Civil  Pro- 
cedure  Code. 

Whoro  the  objection  made  by  the  judg- 
xnont-debtor  in  the  capacity  of  a  trustee 
was  allowed  but  the  order  was  reversed  on 
appeal,  and  a  second  appeal  was  preferred 
to  the  High  Court,  the  High  Court  treat- 
ed the  second  appeal  as  an  application 
for  revision  and  upheld  the  order  passed 
by  the  lower  Appellate  Court  as  just  and 
proper,  though  the  appeal  by  the  lower 
Court  was  heard  without  i  irisdictiou.  DA- 
YAHAM  JAGJIVAN  v.  GoVKFlDHANDAS 
DAYARAM.    6  B- L-  R-  462  =  28  B-   458- 

2415-  0.  XXI.  B.  58,  63—278,  283—EjJect 
of  Objection   dismissed  for  defaidt. 

Held,  that  an  order  disallowing  a  claim 
under  S.  278,  Civ.  Pro.  Code,  for  want  of 
prosecution  is  conclusive  unless  a  suit  is 
brought  under  S.  283  within  one  year  from, 
the  date  of  the  order  1  C.  W.  N.  24  Not 
F;  15  C.  521,  20  W.  R.  34-5,  21  W.  R.  409. 
24  W.  R.  411,  32  0.  537,  19  A.  253  and  22 
B.  875,  R.  GAYADIN  v.  MUSAMMAT  BAIJ 
NATHl.    11    Q.    C-    180. 

2416.  O.  XXL  B.  58,  63,  S.  113  O.  XL  VI. 
E.  IS.  218,  283,  617— Appeal— Valuation 
— Declaratory  suit  by  objector  against  decree- 
holder  and  judginent- debtor — Valuation  of  suit 
for  puiposzs  of  jurisdiction  and  course  of 
appeal— Act  XVIII,    i684,   S.   39. 

A  in  execution  of  his  decree  against 
B  attached  half  of  a  certain  house.  C  ob- 
jected to  the  attachment  unsuccessfully 
under  S.  278,  Civ.  Pro.  Code,  that  the  pro- 
perty belonged  to  him  and  not  to  B  and  then 
sued  A  and  B  for  a  declaration.  The  pro- 
perty was  worth  Rs.  C60,  but  the  decree 
in  execution  of  which  it  was  attached  was 
for  Rs.  41-4-0  only.  B  sided  with  A  and 
denied  claim  to  the  property,  claiming  it 
as    his  own. 

Held,  by  the  Full  Bench,  that  the 
value»of  the  suit  for  purposes  of  jurisdiction 
and  course  of  appeal  is  to  be  taken  at 
Rs.  660,  the  value  of  the  property,  attach- 
ed, and  r.ot  Rs.  41-4-0,  the  amount  of 
the  decree,  and  hence  an  appeal  lay  to 
the  Divisional  Judge  and  not  to  the  District 
Judge. 

Obiter.  Per  Johnstone,  J. — There  are  three 
poooible  classes  of  suits  under  S.  283,  Civ. 
Pro.  Code. 

{a)  When  property  attached  has  been 
released  on  objection,  suit  by  decree-holder 
lor  a  declaration  that  the  property  is  liable 
to  attachment. 

{b)  Vvhen  property  attached  has  not  been 
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released,  the  obj  >ction  being  disallowed,  suit 
by  tbo  objector  against  the  dccree-1  older  to 
declare  the  property  not  liable,  the  judgment 
debtor  siding  with  the  objector,  and  not 
claiming   the  property  as  his  own. 

(c)  When  property  attached  lias  not  beea 
released,  the  objection  being  disallowed,  suit 
by  the  objector  against  the  decree-holder  to 
declare  the  property  not  liable,  the  judgment- 
debtor  resisting  the  suit  and  claiming  the 
property  as  his  own,  and  the  plaint  asserting 
that  this  is  judgment  debtor's  attitude. 

In  class  la)  the  value  for  purposes  of 
jurisdiction  is  the  decretal  amount  and  in 
cases  (6)  and  (c)  it  is  the  value  of  the  proper- 
ty. 121  P.  R.  1890  ;  55  P.  R.  1906,  142  P.  R. 
1906  and  15  C.  104,  approved  and  distivgnish- 
ecT,  17  A.  69,  folloiued  ;  and  2  A.  799,  criticised. 
SHER  ALT  SHAH  v.  LACHMAN   DAS.     74 

p.  W.  R.  1908  (F  B  ). 

2417  O  XXI  B  58,  63— S.  278,  283— Pro- 
perty  wrongfully  seized  in  execution  of  decree 
— Special  procedure  laid  down  in  section  278. 
Civil  Procedure  Code,  intended  to  provide  a 
speedy  and  summary  remedy  and  not  to  dep- 
rive a  claiviant  of  his  re^ncdy  by  way  of  suit. 

Dorab  Ally  attached  certain  goods  in  a 
stall  in  the  bazaar  and  certain  property  in 
the  house  of  Po  Lu.  The  three  respondents 
thereupon  presented  applications  praying  for 
removal  of  attachment  on  the  ground  that 
the  property  belonged  to  them  and  not  to 
the  judgment-debtor.  But  they  failed  to  ap- 
pear when  their  oases  weie  called  and  the 
Judge  held  the  enquiries  ex-parte  and  order- 
ed the  attachment  to  be  continued. 

The  objectors  then  instituted  regular 
suits  to  have  their  right  to  the  property 
declared  and  the  attachment  removed,  and 
obtained  decrees  accordingly. 

The  present  appeals  were  based  princi- 
pally on  the  ground  that  the  miscellaneous 
applications  having  been  practically  dismiss- 
ed for  default,  the  respondents  had  no  le- 
gal basis  for  regular  proceedings  under  s.  263, 
Civil  Procedure  Code.  Hence  these  proceed- 
dings  were  had  without  jurisdiction  and  were 
void. 

Held,  that  whether  there  has  been  an 
application  under  section  278  or  not  a  re- 
gular suit  would  lie  and  it  was  immaterial 
whether  the  order  of  the  Court  had  been  or 
ought  to  have  been  one  dismissing  the  appli- 
cation for  default  or  one  deciding  on  the 
merits  that  the  attachment  was  to»be  with- 
drawn or  maintained.  15,  I  A.  page  1.  14, 
W  R,  page  340.  16,  W  R,  page  59.  I  L  R, 
23  Mad,  page  220.  2,  U  B  R,  1897-98;  Civil 
Procedure,  page  17.  I  L  R,  23  Bom.,  page 
2G6  referred  to.  DORAB  ALY,  MATHIRT  v. 
MAHOMED  ►HA DIN  J^IEAH,  NAZIR  AH- 
MAD,  U.  B.  R.  1901  p.  129. 

2418     O.  XXL  B.  5^,  63  ~S.*278,  283. 

Held  -Thn^t  when  a  claimant  under  sec- 
tion 278  or  plaintiff  in  a  suit  under  section 
283,  proves  posst^ssion,  section  110,  Evidence 
Act  applies,  and  ho  is  entitled  to  succeed  un- 
less, the  other  party  proves  that  he  is  not   tha 
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owner  or  that  he  holds  in  trust  for  the  judg- 
ment-debtor. 

Held  also — That  there  is  nothing  to  pro- 
vent  an  owner  from  selling  or  any  or)o  from 
purchasing  property  before  it  is  attached, 
provided  the  transaction  is  bojia  fide  and  for 
adequate  consideration.  It  is  only  when  the 
circumstances  are  such  as  to  raise  a  strong 
presumption  of  fraud  that  the  burden  lies 
upon  the  person  who  sets  up  the  scale,  of 
proving  that  it  was  bona  fide  and  for  adequate 
consideration.  I.  L.  R.,  12  B.,  270.  I.  L.  K. 
25  B.  202.  I.  L.  R.,  10  C.  6IG  Shirley's 
Leading  Cases,  330.  L.  B.  R.  1903,  152.  2, 
U.  B.  R.  1892  96,  318.  2,  U.  B.  R.  1897-01, 
270,  9  U.  B.  R.  1902  03,  15.  15  W.  R.,  507. 
22  W.  R.,  473.  24,  W.  R.,  292.  referred  to. 
MAUNG  TUN  BYE  v.  MAUNG  YON.  U-  B- 
K- 1904  p.  8. 

2418  (a)0.  XXI  R.  58,  63-S.  278,  283— 
MorUjage  decree — Execution  of  decree — Attach- 
ment of  property — Application  for  removal  of 
attachment. 

It  is  necessary  for  the  holder  of  a  mort- 
gage decree  to  attach  the  property  which 
forms  the  subject  of  the  decree.  Where  such 
property  bad  been  unnece^sa^jj^ly  attached 
by  the  decree-holder  it  was  held  that  an  ap- 
plication for  removal  of  the  attachment»un- 
der  section  278  of  the  Code  of  Civil  Procedure 
— could  not  be  admitted.  14  C.,  631  followed 
GOBALU  V.  PO  HLA.    4   L-  B-   K.  1907   P- 

82- 

2419  0.  XXI.  B.  58,  63  O  XXIII  B  1,  S.  141 

—ii78,  283,  373,  617— Withdrawal  of  applica- 
tion for  removal  of  attachynent — Bar  to  suit — 
Suit  for  recovery  of  attached  property — Miscel- 
laneous apvlication — Civil  Procedure  Code  ss. 
278,  283,  yi3,  647. 

Tbe  withdrav/al  of  an  application  made 
under  section  i!78  of  the  Code  of  Civil  Proce- 
dure for  removi*l  of  attaelnnent,  without  the 
permission  of  the  Court,  does  not  bar  a  sub- 
sequent suit  for  reoovcrv  of  the  attaclied 
property.  SUPAL  PANDY  v.  SUKKHU 
KOI  HI.    4  L.  BE- 1307  p.  75- 

2420  O  XXI  U  5S--S.  278 -See  s.  11  29  M 
229  No.  218,  28  A  144  No.  483,  20  P  L  R  1903 
No.  488,  142  1'  R  1906  No.  503  supra. 

2421  O  XXI  R  58~S.  2?'8  6  B  L  R  097— 
See  s.   44  No.  695   s^rpra. 

2422  0  XXI  R  58— S.  278— See  s.  47  14  M 
L  J  137  No.  683,  6  C  W  N  727  No.  737,  30  C 
134  No.  738,  6  C  W  N  63,  No.  833,  8,  C  VV  N 
853,  12  C  \V  N  308, 12  C  W  N  31  r»,  29  V  696,  30  ]\I 
215,  A  W  N  1906  P  62,  6  C  W  N  10,  AWN  1906 
P  157,  73  P  L  R  1904,  11  C  W  N  145,  17  C 
P  L  R  1904  P  78,  8  O  C  405,  18  M  L  J  21 
No.  850  to  862  supra. 

2422  O  XXI  R  58— S.  278  2  A  L  J  265 
See    S.  64   No.  1029  supra. 

2423  0XXI'R58— S.  278— See  S.  66  8  0 
0  306    No  105U,  1   C    L.  J.    5a0  No.  1060  supra. 

2424  0  XXI  R  58-S.  278  11  ML  J  346 
Bee  8.    104   No    I860  mpra. 

2425  O  XXI  R  58— S.  278,  23  A  22— See  S. 
107    No.    1409  supra. 

2426  0  XXI  R  58— S.  278— Sue  S.   115,  28 
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B  458   No.  1.585,  27  A  700  No.  1637,  1   0  C  Sup 
11  No.  1660  suvra. 

2427  O  XXI  R  58— S.  278,  4  L  B  R  10— 
Sec  S.    141  No.    1690    supra. 

2427  (a)  O  XXI  R  58— S.  278,  142  P  R  1906, 
26  A  89  No.  2464,  2165  and  33  P  R  1904  No. 
2474   infra. 

2428  0  XXI  R  58— S.  278-14  C  P  L  R 
190 L    I^  124— See  O  XXI  R  46  No.  2387  supra. 

2423  (a)  0  XXI  R  58,  S  278-Seo  24  M  20  No. 
2430,  31  C  228  No.  2436,  87  P  R  1904  No. 
2439   infra. 

2429  O  XXI  22  58,  59,  60,61,  63,  79  (3)— 
S.  278,  279,  280,  281,  283,  301,  355— Limita- 
tion Act  Article  11 — Debt — Attachment — Objec- 
tioib   to  nttachvient — Livii/ation. 

Held,  by  the  Full  Bench,  that  a  claim 
under  Section  278  of  the  Civil  Procedure 
Code  may  be  preferred  in  respect  of  a  debt 
not  secured  by  a  negotiable  instrument  at- 
tached under  Section  263,  and  the  order 
disallowing  the  claim  is  sebjoct  to  the  oper- 
ation of  Section  283  of  the  Civil  Procedure 
Code  and  Article  11  of  the  second  schedule 
of  the    Limitation  Act. 

Section  273  to  231  of  the  Civil  Procedure 
Code  are  not  restricted  to  properties  u:;der 
attachment  which  are  capable  of  tangible 
or  physical  possession.  The  words  "possess" 
and  "possession"  include  constructive  pos- 
session or  possession  in  law  of  debts  and 
other  intangible  property.  24  Mad.,  20,  over- 
ruled.    CKIDAMBAHA  'PATTEli    v.    R.\MA- 

SAMI  PATTER.    iH  M  L  J  467  =  26  M  67. 

2480.  0  XXI  B.  60,  0  XXI  B  a6,  5t>,  59, 
61,  62,  63— S.  280,  268,  278,  279,  281,  282,  283. 
The  attachment  of  a  right  to  receive  a 
debt  is  not  property  capable  of  possession 
within  the  meaning  of  sections  280  and  281 
of  the  Code  of  Civil  Procedure.  When  it 
appeared  that  what  was  attached  was  a  debt 
in  respect  of  which  prohibitory  orders  had 
heed  issued  under  section  268  and  objection 
to  attachment  v/as  disallowed,  a  suit  under 
section  283  was  not  maintainable.  22  VV  R 
G  R  ?6,  rpferrrd  to.  BASAVAYYA  v.  SYID 
ABBAS    SAHEB.     24    M-    20- 

2131  O.  XX7.  B.  60,  63— S.  280,  283 
In  a  suit  under  Section  233,  Civil  Pro- 
cedure Code,  the  burden  of  proof  is  not 
affected  bv  the  summary  order  under  sec- 
tion 2S0,  231  or  282.  U.  B.  R.,  1897-1901-270 
(overruled.)  2  L.  B.  R.,  152.  (followed.) 
Civil  Second  Appeal  No.  100  of  I90i  (not 
reported),  referred  to.  PALANEAPPA  ClIEC- 
TY.     V.  MAUNG  PO  SAUNG  JJ.  B    R  1906. 

p.  16  (C-   P) 

2432  O.  XXI.  R.  60— S.  280—90  P.  R. 
1902.    See  S.    11  No.    488    supra. 

2483  O  XXI.  R.  60— S.  280— Seo  S.  47. 
6  C.  W.  N.  727  No.  737,  6  C.  W.  N.  10 
No.  856    supra, 

24J?4  O.  XXI.  R.  60~S.  280—3  L.  B.  R. 
1906  P.    203    See    O.    IX.  R.  13— S.  108  snjna. 

24Sn  O.  XXI  R.  60— S.  280-See  O  XXI 
R.  58  29  C.  543— No.  2409,  4.  L.  B.  R. 
289  No.  2410,  1,  L.  B.  R.  1900,  1902  P. 
180  No.  2411,  1  C.  L.  J.  29C  No.  2411  (a) 
26   M.   G7    No.   2429  supra. 
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2436  O.  XXL  R.  60,  r>8,  61,  62,  63— S 
280,  278,  281,  282,  283  lAmitatioyi  Act  Article 
ll—Attac}iment — Objection  disallowed — Attach- 
ment loiihdrawn 

Wliou  after  an  objection  preferred  un- 
der section  278  of  the  Civil  Procedure 
Code  was  dismissed  the  decree  was  satis- 
fied  and    tho  attachments    withdrawn — 

Held,  that  tho  attachments  having  been 
withdrawn  it  was  not  necessary  for  the 
unsuccessful  objector  to  institute  a  suit 
to  establish  his  right  to  the  attached 
property.  A  suit  brought  by  him  in  such 
a  case  is  not  subject  to  the  provisions  of 
article  11  of  Schedule  II  of  the  Limita- 
tion Act.  13  Bom.,  72:  18  Bo^n.,  241  fol- 
loived.  27  CaL,  714  distinguished  KRISHNA 
PROSAD   ROY    V.   BIPIN    BEHARY   ROY. 

81  C    228. 

2437  O.     XXI.     B.      61-^S.      281— Order 

against  judgment  debtor  is  not  conclusive  un- 
less he  was  a  party — It  can  not  be  availed  of 
by  a  person   not    a  party   to  proceedings. 

Held,  that  an  order,  under  S.  281,  is 
not  conclusive  as  against  the  jadgment- 
debtor  unless  he  is  a  party  to  the  proceed- 
ings in  which  the  order  was  passed.  (18 
A  413,  13  M.  366,  25  M.  721,  30  M.  335 
f(>llowed)  and  cannot  be  availed  of  by  a 
person  who  was  not  a  party  to  the  proc-eed- 
ings.  VADAPPALLE  NARASIMHAM  v. 
DRONAMARJU     SEETHARAMAMURTHY, 

18  M.  L.  J.  26=3  M.  L.  T-  266=31  M- 
163. 

2438  O  XXI B  61,  63— S.  281,  283. 

A  Township  Court  has  jurisdiction  to  try 
a  suit  brought  under  section  283,  Civil 
Procedure  Code,  to  assert  the  same  right 
which  a  Sub-divisional  Court  had  disallowed 
under  section  281.  In  such  a  suit  the  juris- 
diction of  the  Court  is  determined  by  the 
amount  in  dispute,  and  nob  by  the  amount 
of  the  decree  in  execution  of  which  the  pro- 
perty had  been  attached.  Reference  : — I.  L. 
R.,  15  Cal.,  page  104  (1887).  RAMCHAND- 
RA  V.  SHEUDUT  ROY.  XJ-  B-  R-  1903  P- 
19 

2439  O  XXI B  61,  58,  65  -S.  281,  278,  283 
— Execution  of  decree. — Attachment.  Objction 
against — ^uit  to  establish  title  and  possession — 
Order  passed  without  investigation. 

An  order  cauuot  be  held  to  be  an  order 
under  section  281  of  the  Civil  Procedure  Code 
unless  it  is  passed  after  investigation  and  an 
opinion  expressed  and  judgment  given  on 
the  merits.  3  All,  504,  18  Mad.,  265,  12  Cal, 
108,  15  Cal.,  521  (P.  C),  1  W.  N.,  C,  24  refer- 
ed  to.  SAJAN  RAM  v.  RAM  RATTAN.  119 
p.  LR.  1904  =  87  PR  1904- 

2440  O  XXI  R  61— S.  281—0  XXI  R  58 
— 4  B  L  R  89  No.  2410,  26  M  67  No.  2429. 
supra. 

2441  O  XXI  R  62-S.  282—142  P  R  19,06 
— See  S.    15    No.  503  supra. 

2441  (a)  O  XXI  R  62— See  A  L  J  531  No. 
2461.    142  P  R    1906    No.    2464    infra. 

2442  O  XXI  R  63— S.  283— Partition- 
Transferee  of    portion  of    estate— Lessee  of 
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share  of  estate  for  term  Right  to  sue  for 
partition— 27  M  3G1— See  T  P  A  IV  of  1882 
S.    44    Col.    568. 

2443  O  XXI  R  G3— S  283~Doclaratory 
suit — Ii^junction — Conbeq,uential  relief  31  0 
511— See  Court  Fees  Act  VII  of  1870  Art  17 
Col.  137. 

2444  O  XXI  jR  63— S.  283— Court  Fees 
Act  Sch.  II,  Art  17,  cl.  (i)— Civil  Frocedure 
Code  Section  283. 

Stamp  on  the  plaint  in  a  suit  under 
S.  283  Declaratory  suit  and  injunction — 
Value  of  suit — On  a  suit  under  S.  283  of 
the  Civ  Pro.  Code,  the  proper  Court  fea 
payable  is  Rs.  10  under  cl.  (I)  of  Art.  17 
of  Sch.  II  of  the  Court  Fees  Act  (9  B.  20 
followed.). 

If  a  plaintiff  asks  far  a  declaration  and 
for  an  injunction,  the  suit  is  not  one  mere- 
ly for  a  declatory  decree,  but  also  for  con- 
sequential  relief. 

If  a  plaintiff  se&ks  to  challenge  a  dec- 
ree in  execution  of  which  bis  property  has 
been  attached,  the  value  of  the  action  is 
the  value  ta  the  plaintiff,  i.  e.,  the  large-r  of 
the  values  of  the  property  or  the  dec- 
ree. 

In  suit|w  to  set  aside  summary  decisions, 
as  also  in  those  dealing  with  arbitration 
awards  the  amount  of  Court  Fees  payabla 
on  the  plaint  does  not  depend  upon  tha 
value  of  the  suit.  BIBI  PHUL  KQMARI 
V.  GANSYAM  MISRA,  7  C-  I*.  J.  36  (P. 
C) 

2445.     O.  XXI.   B.   63— S.  283. 

Semble. — The  judgment  debtor  is  a  ne* 
cessary  party  to  a  suit  filed  by  the  objec- 
tor under  section  283,  Civil  Procedure  Code.. 
JIT  BHAGAT  v.  SHEIKH  HUSAIKI.  W» 
N.  A.,  1901,  p.  14 

2446-  O.  XXI.  R.  63— S.  283— Decree, 
against  one  of  co-heirs,  of  debtor — Transfer 
by   him — Transferee  could   plead  jius   tertii. 

A  got  a  decree  against  B,  one  af  tt^, 
co-heirs  of  his  debtor.  B  transferred  his 
rights   *^o   C. 

Held,  that  C  could  raise  the  defence 
which  Bi  could  have  raised^  namely  that, 
only  the  rights  and  intere&t  o,f  the  iudg,- 
ment-debtor  himself  were  liable  to  attach- 
ment and  not.  the  rights  and  interest  of 
his  co-heirs  for  whom  he  was  in  possession 
merely    as  a    trustee. — DALlLU    MaL  v.  HA- 

Ri  DAS.    1901  A-  W.  N.  75=28  A.  283. 

2447.  0.  XXI.  B.  63— S.  283-Limita' 
tion  as  against  jiidgment- debtor — Mortgagfit 
with  power  of  sale — Title-  d.ee<is~-  Power  of  mort^ 
gagee. 

A  judgment-debtor  may  be  the  party 
against  whom  an  order  under  Section  282; 
of  the  Civil  Procedure  Code  upon  a  clairck 
in  execution  proceedings  jJreferre.d  under 
Section  278  is  made  so  as  to  be  bound 
by  the  special  rule  of  limitation  prescrib- 
ed for  suits  under  section  283.  Whether  ha 
is  such  a  party  or  not  must  depend  upon  tha 
facts  of    each    case. 

It  is  for  the  person    who.  sets  up  tha 
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special  bar  of  limitation  against  tho  judg- 
ment-debtor to  show  that  ho  waa  a  party 
to  the  claim  proceeding,  and  that  tho  or- 
der   was   an    order   against  his  interest. 

Held,  that  having  regard  to  the  incon- 
clusive olaractet  of  the  evidence  as  to  ser- 
vice of  notice  on  the  judgment-debtor,  to 
the  fact  that  it  did  not  appear  on  the 
faco  of  the  order  that  tho  judgment-deb- 
tor appeared  as  a  party  to  tho  proceodinga 
in  which  the  order  was  made,  and  to  the 
fact  that  tho  terms  of  tho  order  were  not 
necessarily  inconsistent  with  the  title  to 
the  property  in  dispute  being  in  the  judg- 
ment-debtor the  order  could  not  bo  regar- 
ded as  mado  against  the  judgment-debtor 
within    the   meaning  of  Section  233. 

One  S.  held  a  mortgage  which  gave 
him  a  power  of  sale.  He  parted  with 
the  title-deeds  but  subsequently  got  them 
back. 

Held,  that  bis  original  rights  revested 
in  him,  and  sale  of  the  mortgaged  pro- 
perty by  him  after  he  got  back  tho  title- 
deeds  conferred  a  good  title  on  the  purchas- 
ser.    MUTHUSAMI  MUDALY  v.   AYYALU 

bathaDU.    13  M-  L.  J.  367. 

2448.  O.  XXL  R.  63— S.  283— Suit  un- 
der— Burden  of  proof. 

If  an  objection  under  S.  278  of  tho 
Code  is  disallowed  and  the  objector  insti- 
tutes a  suit,  he  is  bound  to  lay  some  evid- 
ence to  satisfy  the  Court  that  the  docu- 
ment under  which  he  claims  represents  a  bona 
fide  and  genuine  transaction  and  the  bur- 
den does  not  lie  upon  the  defendant  in  the 
first  instance  to  give  evidence  in  proof  of 
the  fraudulent  and  collusive  nature  of  such 
document  AWN  (1887)  p.  71;  A  W  IS  ( IS99), 
p  .  220;  18  A  360;  12  B  270;  8  A  178,  referred 
to.     NANNHI   JAN  v.  BHURI  6  A  LT  358 

2449  0  XXI  B  63— S.  283— Land  sold  for 
arrears  of  revenue — Holder  of  a  tnouPAj  decree 
siting  owner  and  purchaser  alleging  the  latter 
and  loas  a  trustee  for  the  owner — Plaint  con- 
taining no  allegation  of  attachment  and  ob- 
jection but  showing  plaintiff's  object  was  to 
vindicate  the  right  to  attach  the  property 
• — Amendment  of  such  plaint  in  second  appeal 
— A  person  claiming  to  be  the  owner  of  attached 
property  has  a  right  of  suit  independent  of 
Section  283. 

C  purchased  B's  land  sold  by  Government 
for   arrears  of  revenue. 

A  who  had  obtained  a  money  decree, 
against  B  sued  B  and  G  alleging  that  G  pur- 
chased the  land  on  hehalf  of  B  to  evade  its 
attachment  and  held  tlie  laud  as  trustee 
for  B.  A  prayed  {inter  alia)  that,  on  payment 
of  the  arrears  of  revenue,  the  sale  be  set 
aside,  and  for  a  declaration,  under  Specific 
Relief  Act,  that  the  land  was  the  property 
of  B  and  was  held  by  C  as  trustee  for 
B. 

The  District  Court  rightly  held  that 
the  sale  for  arrears  of  revenue  could  not  be 
set  aside  and  without  considering  the  other 
prayers  in  tho   plaint   dismissed  the  suit. 
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Held,  that,  although  tho  plaint  was  da- 
footivo,  as  it  contained  no  allegation  of  the 
attachment  and  the  objection,  yet,  as  the 
allegations  in  tho  plaint  (as  set  out  above) 
showed  clearly  that  the  plaintiff's  object  was 
to  vindicate  his  right  to  attach  the  proper- 
ty, an  amendment  of  the  plaint  should  bo 
allowed  now,  more  especially,  as  C  actually 
suggested  the  issue  "  does  the  2nd  defendant 
hold  the  said  lands  in  trust  for  the  first  de- 
fendant." 

It  was  admitted  that  the  Specific  Relief 
Act  does  not  apply  to  tho  case,  but  it  waa 
argued  that,  long  before  the  suit  was  insti- 
tuted, the  plaintiff  attached  the  land  in  exe- 
cution of  his  decree,  and  tho  2nd  defend- 
and  ^.pplied  for  the  removal  of  the  attach- 
ment, but  his  application  was  adjourned 
pending  the  decision  of  the  suit. 

Held,  that  a  person,  who  claims  to  bo 
the  owner  of  the  attached  property,  has  a 
right  of  suit  quite  independent  of  Section 
283  of  the  Civil  Procedure  Code  (2).  23  B 
266  followed. 

Held,  also  that  there  is  no  reason  why 
a  decree-holder  should  not  have  a  like  right 
of  suit,  provided  he  has  attached  the  pro- 
perty, and  his  right  to  attach  it  has  been 
disputed. 

Held,  further  that,  as  plaintiffs  not  only 
claimed  reliefs  to  which  they  were  not  en- 
titled, but  also  omitted  to  state  all  the  ma- 
terial facts  which  would  entitle  them  to 
any  relief,  no  order  for  costs  should  bo 
made.  THE  SOOIETA  COLONIALE  ITA- 
LIANA   V.    MAUNG    SHVVE    LE.     U   B  L 

R   135. 

2450  P  XXI  B  63=S.  283— Person  in. 
terested  in  the  payment  of  money—  Volnnf-^eT 
A  W  N  1008  P  58— See  Contract  Act  IX'of 
1872   S.  69,   70  Col.    326. 

2451  O.  XXL  R.  63— S.  283 -Declaratory 
suit  by  a  person  lohose  objection  to  execution 
is  disalloived — O^ius — 

Held,  that  a  party  intervening  in  the 
execution  department,  and  failing  in  hiq 
objections  to  an  attachment,  and  conse- 
quently being  obliged  to  bring  a  suit  un- 
der S.  283  of  the  Code  of  Civil  Troccdure,  must 
give  prima  facie  evidence  to  establish  the 
genuineness  of  the  document  upon  which 
he  relies.  A.W.N.  (1887)  71,  A.W.N.  (1889) 
220,  18  A.  369  and  12  B.  270,  followed  8 
A.  178,  discussed.  NANNHIJAN  v.  BHURI 
5  A  L  T  601-A  W  N  1908  P  125-30 
A  321. 

2452  O.  XXL  R.  63— S.  283— Declaratory 
suit  for  release  of  property  from  attachment 
—  71  P.  L.  R.  1906—55  P.  R.  1906—See 
Suit  Valuation  Act  VII  of  1887  S.ll  Col: 
761. 

2452  A,0.  XXL  R.  63— S.  2S3—Declira- 
tory  Suit — Lriunction — Consequential  Relief 
FULKU   MARI    v.   GHaNSHYAM    MISRA. 

31  C-  511  C-  137. 

See  also  1  L.  D.  R.  1900-01  P.  1  Col: 
158. 

2453  0.  XXI  R.   63— S.  2S3  Punjab  Alie* 
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nation  of  Land  Act  (XUl  of  1900),  Sections 
IG  (1)—ShU  for  a  dadaratloiv  that  land  in 
dispute   is   liable   to  attachment   and  sale. 

Inasmnch  as  undor  section  16  {1)  of 
tho  Punjab  Alienation  of  Land  Act,  land 
belonging  to  a  mombor  of  an  agricultural 
tribe,  cannot  be  sold  in  execution  of  any 
decree  the  Courts  should  refuse  to  grant 
a  declaration  that  such  land  is  liable  to 
be  sold   at    tho    instance   of    a  docroo  holder. 

The  section  docs  not  prohibit  the 
attachment  of  such  land  in  execution  of 
a  decree,  and  a  decree-holder  is  entitled 
to  claim  a  declaration  that  tho  land  of 
the  judgment-debtor,  even  though  tho  lat- 
ter happens  to  bo  a  member  of  such 
tribe,  is  liable  to  attachment  and  to  be 
thereafter  dealt  with  as  in  section  326, 
Civil  Procedure    Code,    provided. 

A  defendant  is  bound  to  resist  tho 
plaintiffs  claim  on  every  ground,  which  it 
is  possible  for  him,  according  to  his 
knowledge,  to  bring  forward.  If  he  omits 
to  urge  any  ground,  he  is  precluded  by 
Explanation  II  of  section  13  of  the  Civil 
Procedure  Code,  to  plead  it  subsequently. 
BADAE,  DIN  v.  BURA  MAL.  4  P.  R- 
1903. 

2454  0,  XXI.  R.  63-S.  283.  Insolvent 
debtor's  crops  attached — Third  person^s  claim 
to  crops  allowed — Dccree-holdci*s  declaratory 
suit — Official    Assignee  not    a  necessary  party. 

The  decree-holder  attached  the  crops 
of  an  insolvent,  but  another  person  suc- 
cessfully   claimed  the  property. 

Held,  that  the  decree-holder  has  a 
statutory  right  of  suit  to  establish  his 
right  by  instituting  a  suit  under  S.  233 
of  the  Code.  The  Official  Assignee  is  not  a 
necessary  party  to  such  a  suit.  The  decree-hol- 
der, however,  after  the  judgment-debtor's 
insolvency,  is  not  entitled  to  a  decree 
declaring  the  property  liable  to  be  attached; 
but  he  is  entitled  to  a  decree  declaring 
that  the  property  is  that  of  the  judgment- 
debtor.  17  M.  L  J.  618  referred  and  fol- 
lowed 3  B.  438  D.  ANNAPURNI  AMMAL 
V.    SUBRaMANIAN    CHETTIAR.     4  M-    L- 

T-  197  =  31  M.  347. 

2455  O  XXI  B  63— S.  283— Wrongful  sei- 
zure *of  moveable  property  through  Court  by 
attachment — Sale  and  distribution  of  Proceeds 
— Swii  for  refund  of  money  paid — Sidt  barr- 
ed. 4  M  L  T  271 — bee  Limitation  Act  IX  of 
rj08  Art.  29. 

2456  O  XXI  R  63— S.  283. 

Held,  that  a  suit  will  lie  to  recover  costs 
incurred  in  uusuccessfuUy  objecting  to  at- 
tachment of  property  'in  execution  of  decree 
when  the  attachment  was  wrongful,  and 
that  it  is  not  necessary  for  the  plaintiff 
to  prove  that  the  defendant  acted  malicious- 
ly or  without  probable  cause  in  making  the 
attachment  or  resisting  the  application  to 
have  attachment  removed. 

I  L  R,  8  All,  152. 

,  9  Ail.,  474. 

,  2  Bom,  360. 
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-,  3  Bom,  74. 
-,  1  Bom,  467. 


8  Bom,  H  C  R,  A  C,  29. 
6  Mad,  H  C  R,  192. 
I  A  XVII,  17. 
U  B  R,  1897-1901,  II  429. 

,  1904  Civ.,  Pro.,  4. 

I  H  and  C  621. 
3  B  L  R,  A  C  413  referred  to. 
KUM  ARAPPA  CHETTY  v.  NGA  PYI,  Xf 
B  R  1903  P  18. 

2457  O  XXI  R  63'-S.  283. 

Held,  that  a  suit  will  lie  to  recover  costs 
incurred  in  unsuccessfully  objecting  to 
attachment  of  property  in  execution  of  a 
decree,  when  it  is  shown  in  a  suit  undor 
section  283,  Civil  Procedure  Code,  that  the 
defendant  had  no  colourable  juristictioa 
for  attaching  the  property  nor  for  defend- 
ing the  application  for  removal  of  attach- 
ment. 

3,  Mad,  H  C  R,  page  341. 

6,  Mad,  H  C  R,  page  192. 

8,  Bom,  H  C  R  (A.  C.)  page  29. 

I  L  R  1  Bom,  page  467. 

2,  Bom,  page  360. 

8,  All,  page  452. 

9,  All,  page  474. 

Pollock's  Law  of  Torts,  6th  edition,  page 
310.  referred  to. 

PALNEAPPA  CHETTY  v,  MAUNG 
SHWB  GE  U  B  R  1904  P  4. 

2453    O  XXI  R   63 S.    283— Claim  to 

attached  property — Burden  of  proof. 

The  judgment  debtor's  daughter  claimed 
the  at  tachei  property,  alleging  its  sale  to  her 
by  tho  jacigraent-debtor.  It  was  not  proved  by 
her,  that  she  h:id  been  in  possession  at  the 
time  of  the  attachment.  The  sale  also  ap- 
peared to  be  collusive  and  fictitious. 

Held,  the  burden  of  proving  that  the 
sale  was  ginuine,  and  supported  by  consi- 
deration, and  that  the  property  belonged  to 
the  plaintiff  and  that  the  same  was  in  her 
possession  at  the  time  of  the  attachment, 
lay  upon  her.  (2  L  B  R  152  dist  12  #3  270 
followed).  MA  SEIN  U  V  A  L  V  R  R  M  LET- 
ClIMANAN  CHETTY.  4  L  B  R  228- 

2458  A-  0.  XXL  B.  63 -S.  283 -For 
Court  Fees— See  Court  Fees  Act  VII  of  1870 
and  12  P.  L.  R.  1902  Col.  137—31  C.  511 
1  L.  B.  R.  1900-02  P.  1  Cols  137  and  138 
Eor  Jurisdiction  see  71  P.  L.  R.  1906  Col. 
701,    50  C  190  80  C  281  — See    Col  780. 

2459  0  XXI  R  63— S.  283 -Attaching 
creditor's  suit  to  declare  his  right  to  attach 
against  successful  claimant — Jurisd.ction  of 
Court— 11  A  09  followed.  DHAN  DEVI  v. 
ZAiMMURAD  BEG  AM.  27  A-  440- -See 
Col.    10  J-. 

2460  O  XXI  R  63— S.   283— Jurisdiction 
A    judgment-debtor    being    no    party   to 

the  claim  proceedings,  a  suit  under  S.  283, 
C.  P.  C,  framed  for  the  mere  purpose  of 
getting  rid  of  the  effect  of  an  attachment 
made  on  it  for  Rs.  1,700  and  containing  no 
statement  of  any  cause  of  action  as  against 
the   judgment-debtor  even    though  he  be  im- 
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pleaded  in  the  suit;,  should  bo  valued  for  the 
purposes  of  jarisdicbioii  at  tlio  amount;  for 
which  the  attachineut  was  made,  wlion  the 
same  is  loss  than  tlie  value  of  the  property. 
A  jiidgmonL-dei)tor  who  is  in  fact  no  party 
to  Lue  claim  procccdiiig  is  not  to  bo  consider- 
ed in  law  a  party  to  the  proceedings.  KRISII- 
N\SWAMi      NAIDJ     V.     SOMASUNUIIVM 

CiM^r  ^     T  L  J  95-30  M  335; 

2-iu.  -         ,  S.  233,  282— Gon- 

ditiuiis  for  a  halt   under   S.    2>i3. 

A  suit  under  S.  283  can  be  brought 
only  when  the  attaching  court  finds,  under 
Section  282,  that  tlie  property  is  subject 
to  a  mortgage  or  lien  in  favour  of  some  por- 
FOn  not  in  possession.  But  when  the  lind- 
ing  is  that  there  is  no  mortgage  or  lien 
subsisting  on  the  attached  property,  S.  283 
has  no  application,  and  the  order  embody- 
ing such  linding  does  not  become  conclu- 
sive between  the  parties  thereto,  within  the 
m-Baniug  of  section  283  if  it  is  not  contest- 
ed within  the  statutory  period  of  limita- 
tion prescribed  for  a  suit  under  Section  2S3. 
DJUQA    PilASAD   v.    MANS  A    ROW.     1    A 

L  J  631 

2162  0  XXI  R  63,  0  XLI  R  22— S.  283' 
501. 

Held,  that  a  deed  of  conveyance  of  pro- 
perty to  one  creditor  with  the  object  of  de- 
feating another  creditor  is  not  void  provid- 
ed that  it  is  bona  fide,  i.  e.,  if  it  is  not  a 
mere  cloak  for  retaining  a  benefit  to  the 
grantor. 

Held,  also  that  a  civil  appeal  should  or- 
dinarily be  fixed  for  hearing  so  as  to  allow 
at  least  an  interval  of  a  mouth  between  the 
date  of  serving  the  notice  and  the  date  of 
hearing   the   appeal. 

Shirley's  Leading  Cases,  p^ge  330  re- 
ferred to.  VALLEAPPA  CHETTY  v.  MAUN(V 
KE,  MA  TllIT,  MA  KMI.  U-  B-  R-  1903 
p.  J5  (C.P.). 

2463  OXXIH63— 5.  2S3— Suit  to  establish 
rigid  to  attach  property — Bar  to  suit — Conse- 
quential Relief— 4:  L  B  R  1007  P.  S6'— Sec 
bpecilic  Relief  Act  1  of  1877  s.  42  Col  413. 

2464  O  XXI  R  63,  62,  5S— Sections  2S3, 
282,  278 — Jurisdiction  of  Civil  Court — Value 
of  suit — Execution  of  decree — Declaratory  suit 
— Attachment.     Objection  against — 

Held,  that  the  value  of  a  suit  for  a  de- 
claration that  the  property  attached  by 
the  dccree-hoider  does  not  belong  to  the 
judgment-debtor,  whom  the  amount  of  the 
decree  is  less  than  the  value  of  the  attached 
property,  is  the  amount  of  the  decree  and 
not  the  value  of  the  house.  ZUiiAWAR 
SINGH  0.  DKWX  SINGH,  142  P  R  1906- 

2-iOr)  O  XXI R  63,  58— S.  263,  278— Objec- 
tion i-'j  ai:-..dtuient  disallowed — Right  of  as- 
signee J I  Jul  i.^c  .■bjector  of  the  property  at- 
taclied  to  maintain  a  suit  for  declaration  of 
this  title. 

A  transferee  from  an  unsuccessful  ob- 
jector under  s.  278  o  the  Civil  Procedure 
Code   is    competent   to    bring  a  suit  under  s. 
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283  for  a  declaration  of  his  title  to  the  pro- 
perty tran-iferred  to  him,  in  respect  of  which 
his  assignor's  objection  h  id  been  disallowed. 
GANE8E  PllASAD  v.  KASIII  NATII  TI- 
WARl,  W  N  A,  1903,  p.  209    26  A  89- 

2436  O  XXI  It  6i  -6'.  i^Si— See  s.  11  2'J  M 
225  No.  218,  28  A  144  No.  483  supra. 

2467  O  XXI  n  63—S.283—iiQQ  IGB  0  0 
30G  No.  lOoU  supra. 

2468  O  XXI  R  63— S.  283-^00  s.  47—6  B 
L  11  (i'J7  No.  G'J5,  GOWN  727  No.  737,  30  0 
131  No.  738,  G  G  W  N  10,  A  W  N  lOOo  P  157, 
73  P  L  R  I'JOl,    11    OWN    145,    17    C    P  L  R 

1904  P  178,  8  O  C  405  18  M  L  J  21  No.  85G  to 
8G2  supra. 

2469  0  XXI  R  63— S.  283— n  M  L  J  34G  — 
See  s.  104  No.  13(>0  supra. 

2470  0  XA'I/id.:f~S. -26'J— 28  B  458-SoQ 
s.  115  No.  1585  supra. 

2471-  0  XXI  R  63 -S.  233— ^ee  0.  XXI. 
R.    58—1    G.    L.    J.  2<JG,  27   A.    404,    A.  W.    N. 

1905  P.  172,  28  B.  458,  11  O.  C.  1^0,  74  P. 
W.  R.  1903,  U.  B.  R.  1901  P  129,  U.  B. 
R.  1904  P.  8,  4  L.  B.  R.  19^7  P.  82,  4  L.  B. 
R.  1907  P.  75  No.  2411  (a)  to  2419,  2G  M.  G7 
No.  2129  supra 

2472.  O.  XXL  R.  63— S.  ;?S5— See  O. 
XXI.  R.  G0-2i  M.  20  No.  2430,  U.  B.  R. 
1905  P.  IG  No.  2431,  31  C.  228  No.  243G 
supra. 

2473.  O.  XXI.  R.  63— S.  283— "ieQ  O. 
XXI.  R.  Gl— U.  B.  R.  190J  P.  19  No.  2483, 
87    P.    R.    1901  No.    2439   supra. 

2474.  O.  XXr.  R  63,  .-j>-3.  233,  273— 
Limitation  Act'-  Sch:  II,  Art.  11  and  12 j-^ 
Attachment— Objection  by  recrsloncr  that  at' 
tachment  of  property  in  excuiion  of  mort- 
gage decree  against  tJia  mirijayjr,  a  loidow, 
loas  i'bvatid  as  against  his  reoerslonzry  in- 
terest—Dddaratory  suit  on  objection  being  diS' 
allowed  —  Limitation. 

When  the  reversioner's  objection  pre- 
ferred under  S.  278  of  thj  Civil  Procjduro 
Code  that  attachm:!nt  of  proper: y  in  exe- 
cution of  m  )rtgage-dt>ctee  ag.iinst  the  mort- 
gagor, a  widow,  was  invalid  as  agiiust  his 
reversionary  interests  was  dir^allowe.l  and  ha 
instituted  a  suit  under  section  233  to  es- 
tablish   his    right — 

Held,  that  the  suit  was  m\intainible 
although  12  years  hid  oKpired  since  tho 
execution  of  the  mortgage  and  article  11  and 
not  125  of  the  s^-'cond  schedule  of  the  Limi- 
tation Act  was  applicable  to  it. 

A  collateral  mxy  well  be  content  to  await; 
the  death  of  the  female  mortgagor  and  thja 
to  sue  for  possession,  ba:,  wliere  the  mort- 
gagee takes  stops  to  ouit  the  mortgagor  ia 
execution  of  a  decree  obtained  on  th  ;  mort- 
gage and  to  etiect  tho  sale  of  the  property 
mortgaged,  th:  collateral  has  a  cause  of 
action  distinct  from  tint  afforded  by  tho 
mortgage.    SANC  RAM  o.  GAXGA  RAM.  32 

p.  R  190i 
2475     0  XXI  R  66,  70— S.  287. 

A  Court  executing  a  decree  ought  to 
satisfy  itself  tli  a  lU.'.  p  iro.calars  contained 
in  the   proclamatiou   of  sale   of  property   are 
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as  far  as  possible  correctly  inserted  therein. 
It  ought  not  to  depend  upon  statements 
made  by  decree-holder  or  other  persons 
whoso  knowledge  is  evidently  deprived  at 
second  or  third  hand.  DIN  DAYAL  v.  AZIZ- 
UD  DIN.     W.  N.  A-  1001,  p.  167. 

2476     O   XXI  R  6G,  70— S.  2(^7  {2  cO   244)— 
Sale  proclamatio7i.     Contents  of — Appeal. 

None  of  the  proceedings  of  a  Court  under 
section  287  of  the  Civil  Procedure  Code  and 
the  rules  framed  there-uudor  in  relation  to 
the  proclamation  of  sale  is  an  "order" 
within  section  244  and  as  such  appealable 
as  a  "  decree."  23  Mad.,  5G8,  overruled,  80 
Cal.,  G17,  dls!<entcd  from.  SIVAGAMI  A(;HI 
V.  SUBRAHMANIA  AYYAB,     M-  L-  J.  1904 

p.  67-27  M.  259  (FB). 

2477  0  XXI  R  66,  70— S.  287— Section  2, 
244  and  287 — Execution  of  decree— Sale  pro- 
clamation— Incorrect  valuation  of  property — 
Objection  by  judgment-debtor — Appeal— Appli- 
cation to  execute  decree  pending  appeal— Sub- 
sequent application  to  execu'^e  decree passe'drby 
Appellate  Court. 

From   a   mortgage     decree   both   parties 
appealed.   Pending  the  hearing  of  the  appeals 
the    decree-holder  took     execution    and    the 
mortgaged  properties  were  advertised  for  sale. 
An  objection  in  those    proceedings  was  raised 
by  the  judgment-debtor  to  the  validity  of  the 
Bale   proclamation,    on    the    ground  that,  the 
Btatements  contained  therein   as  to  the  value 
of  the  property  were    incorrect.     This  objac- 
tion  was  overruled.    The  result  of  the  appeals 
was  that  the   amount     of  tbe  decree    was  in- 
creased  and  the  period  forthe  redemption  of 
tbe  mortgage  was  extended  for  three   months. 
On   the   expiry  of  the  period  allowed   for  re- 
demption  the     decree     was  made     absolute. 
The  decree-holder  applied  again  for  the  mort- 
gaged property  to  be  sold  and  the   proclama- 
tion  of  sale   was  drawn   up.     The  judgment- 
debtor   apphed   asking   for  a   transfer   of  the 
execution   proceedings  to  another  district  on 
the  ground  t,hat   most  of  the    mortgaged  pro- 
perties   which    it    was   proposed    to    bring  to 
sale  were   situate   in   that   district.     The  ap- 
plication   was   rejected     and    appeal    against 
the  order   rejecting  the   application    was  also 
dismissed.     The  judgment-debtor   again    ob- 
jected  that  the   statements   contained  in  the 
proclamation   as  to  the  value  of  the  property 
were   incorrect.     The   court     held    that    the 
objection    having  been   rejected   before  could 
not    be  again   entertained.     The    judgment- 
debtor  appealed   against   this    order   and    it 
was    contended    for  the    respondent   that  ap- 
peal did  not  lie  and    that  the   judgment-deb- 
tor not   having  objected  as    to  the   valuation 
of  the   property   when  he   made    application 
for  transfer  was   debarred   from    raising  the 
objection  subsequently. 

Held,  that  the  order  was  appealable  and 
the  view  of  the  law  of  the  lower  Court  was 
not  correct. 

That  the  decree  passed  on  appeal  being 
a  new  decree  and  not  one  merely  in  affirm- 
ation  of   the   decree   of   the    original   Court 
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and  the  proceedings  being  not  in  conti- 
nuation of  the  former  application  the  judg- 
ment-debtor was  entitled  to  take  objection 
as  to  the  valuation  mentioned  in  the  sale 
proclamation. 

That  the  judgment-debtor  was  not  de- 
barred from  sucking  relief  by  reason  of  hig 
application  for   transfer. 

That  a  judgment-debtor  is  entitled  to 
have  a  just  and  true  valuation  placed  up- 
on his  property  before  it  is  sold  and  to 
have  the  property  described  in  the  sale  pro-  « 
clamation  with  reasonable  accuracy.  9  Cal. 
214;  13  Cal,  111;  20  Mad.,  366;  9  All., 
500;  18  Cal,  469;  23  Mad.,  568;  24  Cal, 
739;  L.  R.,  25  I.  A.,  146,  L.  R,  25  I.  A., 
171  referred  to.  RAJAH  RAMESSUR  PRO- 
SUAD  NARAIN  SINGH  r.  RAI  SHAM 
KRISSEN,    8  C  W.  N.  257. 


2478.  O.  XXJ.  R.  66,  70—8.  287— Land- 
lord and  tenant — Sale  of  dur-putni  tenure 
— Liability  of  auction-purcliser— Interest  on 
arrears  of  rent —Incidents  of  tenancy. 

In  a  suit  for  rent  by  the  landlord 
against  the  auction-purchaser  of  a  dur-putrii 
tenure  questions  arose,  first,  whether  the 
auction-purchaser  was  bound  by  the  clause 
in  the  dur-putni  lease  stipulating  for  pay- 
ment of  interest  on  the  arrears  of  rent 
at  the  rate  of  Rs.  30  per  cent,  per  annum  and 
second  whether  the  auction  purchaser  wag 
bound  by  the  clause  in  the  dur-putni  lease 
stipulating  for  payment  of  Rs.  10  annually 
in  the  event  of  default  in  supplying  the 
landlord  with  a  certain  quantity  of  molas- 
ses. The  lower  Appellate  Court  decided  both 
the  questions  against  the  landlord.  It  was 
of  opinion  that  as  the  rate  of  interest  claim- 
ed vv'as  exorbitant  and  as  no  mention  of 
it  was  made  in  the  sale  proclamaiion,  the 
landlord   could  not   claim  it. 

Held,  upon  the  first  question,  that  a 
stipulation  for  payment  of  interest  upon 
arrears  is  an  ordinary  incident  of  a  ten- 
ancy in  this  country,  unless  there  is  some- 
thing unusual  in  the  stipulation,  and  that, 
as  a  rule,  it  attaches  to  the  tenancy  so 
that  a  purchaser  of  the  tenancy  will  also 
be  bound  by  the  stipulation.  The  rate  of 
interest  charged  in  this  case  v/as  not  un- 
usual one  as  to  take  it  out  of  the  opera- 
tion of  the  above  rule.  The  landlord  was 
under  no  obligation  to  specify  the  rate  of 
interest  in  the  proclamation  of  sale.  The 
sale  of  a  tenancy  does  not  involve  any  new 
contract  between  the  auction-purchaser  and 
the    landlord. 

Held,  upon  the  second  question,  that 
the  stipulation  in  the  lease  was  a  mere 
undertaking  on  the  part  of  the  tenant  to 
pay  Rs.  10  annually  in  default  of  delivery 
to  the  landlord  of  a  certain  quantity 
of  molasses,  which  the  landlord  had  been 
hitherto  receiving  from  the  raiyats  in  the 
viehal  It  was  very  doubtful  whether  a  sti- 
pulation like  this  should  be  considered  as 
an  ordinary  incident  of  a  dur-putni  tenure. 
The   rent   mentioned  in    the  sale   proclama- 
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tion  did  not  include  this  stipulation.  Tho 
landlord  was,  therefore,  not  entitled  to  en- 
force this  against  the  auction-purchaser. 
BAJ  NARAIN  MITTER  (MITRA)  v.  PAN- 
NA  CHAND  SINGH.  7  W.  N-  C  203  = 
80  C    213 

2479.  O.  XXI.  R.  66,  70— S.  287— Upset 
prcce — Necessity  for  mentioning. 

**  It  does  not  appear  necessary  that  an 
upset  price  should  be  fixed  in  a  sale  pro- 
clamation."—PHULCHANn  RAM  V.  NUR- 
SINGH   PERSHAD  MISSER.     28  C-  73  at 

77. 

2480.  O.  XXL  R.  66,  70— S.  287— Suit 
by  pusni  mortgage — Decree  on  first  mortgage 
to  which  ptcsni  mortgage  was  not  a  party — 
50  C.  599  -See  T.  P.  A.  IV  of  1882  S.  85 
Col:   651. 

2481  O  XXIR66,70—S.  287— Rides  pro- 
clamation— Rents  due  on  land  to  he  sold — 

Although  there  is  no  express  provisions 
in  tho  Code  of  Civil  Procedure  costing  on 
the  decree  holder  the  duty  of  notifying  en- 
cumbrances on  any  property  sought  to  be 
brought  to  sale,  the  rules  made  by  the 
High  Court  under  the  provisions  of  section 
287  of  the  Code  cast  on  him  the  duty  of 
notifying  the  existence  of  arrears  of  rent 
due  to  him  in  respect  of  the  property  he 
seeks  to  bring  to  sale.  SRIMATI  GIRIBALA 
DEBIA  V.  SRIMATI  RANI  NINA  KUMARI. 
6  C  W  N  497. 

2482  0  XXI  R  66,  70— S.  281  {c)—Sale  pro- 
clamation— statement  of  value — Approximate 
value  when  to  he  inquired  into. 

No  general  statement  can  be  made  that 
in  no  case  should  any  inquiry  be  made  to 
the  value  of  the  property  to  be  sold  before 
issuing  the  sale  proclamation  (31  C  922  dis- 
cussed). 

The  decree-holder  stated  the  value  of 
the  property  to  be  Rs.  15,000,  but  the  judg- 
ment-debtor objected  that  the  value  was  Rs. 
1,50,000,  and  the  Court  adopted  the  former 
valuation  without  any  inquiry,  held  that  in 
the  face  of  the  discrepancy  in  the  vgilue  as 
stated  by  the  decree  holder  on  the  one  hand 
and  the  jadgment-debtor  on  the  other,  an 
inquiry  iio  to  tho  approximate  value  of  the 
property  v.-as  obviously  necessary  and  should 
b-  h3ld.  SUHENDRA  MOHAN  TAGORE  u. 
HURRUK  CHAND,  12  C  W  N  542- 

2ti83  0  XXI  E  66,  70,  S.  47-^-S.  287  (c),  244 
—  Objection  as  to  value  of  property  specified 
in  sale  yroclmnation — Appeal  against  order 
disalloioing  objection. 

The  judgment-debtor  filed  an  applica- 
tion of  objection  stating  that  tho  value  of  the 
property  specified  in  the  sale  proc?ilmation 
was  grossly  inadequate,  Tho  Court  disallowed 
the  objection  on  the  ground  that  if  tVio  pro- 
perty were  sold  at  an  inadequate  price,  the 
judymert  debtor  might  then  apply  to  set 
aside  the  sale.  On  appeal  the  Subordinate 
Judge  decided  that  uo  appeal  lay  against 
the  order  disallowing  the  ol  jaction. 

Held,  that  the  Appellaio  Court  was  in 
error,  because   the  order  made   by  the  exe- 
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cution  Court  was  an  order  between  the  par- 
ses as  falling  under  section  214,  Civil  Pro- 
cedure Code.  GANGA  PROSAD  v.  ROY 
COOMAR  SINGH,  30  C  617. 

2484  O  XXI  R  06.  70,  R  90— S.  287,  311^ 
Execution  of  decree — Sak — Material  irregu- 
larity in  puhlishing  or  conducting  sale — Dq- 
f  active  description  of  property  to  he  sold. 

In  a  proclamation  of  sale  of  a  tea  gar- 
den it  was  not  mentioned  either  that  a  tea 
estate  was  for  sale,  or  that  any  ahadi  waa 
included.  There  was  no  mention  of  any 
houses  and  buildings  in  the  proclamation, 
and  nothing  to  show  that  any  buildingg 
were  inteiaded  to  be  sold.  The  procalma- 
tion  recited  merely  tho  numbers  of  the  land. 
It  was  admitted  that  buildings  were  situated 
in  some  of  those  numbers. 

Held,  that  the  procalmation  of  sale  was 
defective  and  the  sale  must  bo  set  aside. 
PEACHfcY  V.  JAMNA  DAS,  175  P  I*  R  1905 

=47  p.  R.  1905- 

4285  0  XXI  R  66,  70,  S.  115— S.  287,  622 
— Appeal  treated  as  application  for  revision 
wider  section  622 — Order  transgressing  decree 
-Effect. 

Where  an  order  is  not  appealable,  aa 
appeal  therefrom  can,  in  a  proper  case,  ba 
treated  as  an  application  for  revision  under 
section  622,  and  the  High  Court  can  inter- 
fere with  the  same  in  such  revision.  27  M, 
259  refd. 

A  decree  ordered  all  the  property  to  ba 
sold,  and  the  question  of  the  lots  into  which 
it  was  to  be  divided  and  the  order  in  which 
they  were  to  be  sold  was  reserved  for  con- 
sideration when  the  proclamation  should  be 
settled. 

Held,  that  an  order  which  purported  to 
be  under  Section  287  and  which  directed 
the  order  in  which  the  shares  of  the  jadg- 
ment-debtors  were  to  be  sold,  was  a  judicial 
order  not  warranted  by  the  section  under 
which  it  purported  to  bo  made.  It  was  one 
passed  ultra  vires.  KRISHNASWAMIER  v, 
SWAMINADHIAR.  4  M  L  T  352-  See  No. 
1630    supra. 

2486  0  XXI  R  66,  70,  90— S.  287,  311— 
Finality  of  order —  Objection  to  validity]of  sale 
— Sale  Proclamation,  specification  in,  of  profit 
of  land  to  ba  sold — Profits. 

On  the  1st  June,  1899,  before  the  sale 
'took  place,  the  judgment-debtor  took  a  num- 
ber of  objections,  one  of  which  was  that  tho 
profits  of  the  share  were- incorrectly  state- 
ed  in  the  sale-statement.  On  the  20th  June, 
1899,  tho  Court  executing  the  decree  decid- 
ed that  the  profits  were  not  incorrectly 
stated  in  the  sale-statemenc.  The  sale  hav- 
ing taken  place,  tho  judgment-debtor  appli- 
ed under  section  311,  Civil  Procedure  Code, 
to  set  it  aside  on  the  ground  of  material 
irregularities  in  publishing  or  conducting 
sale,  one  of  which  was  that  the  profits  of 
60  bighas  of  laud  in  the  share  were  not  en- 
tered in  the  sale  proclamation.  It  was  not 
disputed  that  tho  profits  of  these  60  bighas 
were  not  entered  in  the  sale  proclamation. 
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Held,  followiu;:?  Ravi  Kirpal  v.  liiip 
Kuari  (I.  L.  R.,  G  All.  2Gt>)  that  tho  docision 
of  tlio  20Lh  Juuo,  1B90,  is  liuiil  between  tho 
pai'ties. 

Held,  furllicj;  that,  under  section  2S7, 
Civil  Pioceduro  Code,  in  order  to  specify 
tho  properly  sold  fairly,  its  profits  should  bo 
stated,  and  tViat  tho  same  fact  should  be 
stated  in  order  that  an  intending  purchaser 
should  know  what  tho  value  ot  tho  pro- 
perty is.  All  tho  pjirticulars  which  tho  Court 
considers  material  for  the  purchaser  to  know 
in  order  to  judge  of  tho  nature  and  value  of 
the  property  should  also  be  specified.  KA- 
ZI  SYEl)  ]M(3HAMMAU  AKP.AH  v.  PAN- 
DIT   MANOilAil   NATII.     4  0  C  329- 

2487  0  XXI  72  66,  70— S.  287— Execution 
of  decree — Sole  of  ancestral  kind,  liuh-s  for 
— Aypllcation  to  set  aside  sale — Jurisdiction 
of  Civil  Court — Notice  of  sale  served  on  judg- 
ment-debtor. 

The  mere  fact  that  tho  judgment- dob- 
tor's  property  or  part  of  it  is  aDccsLral  is 
per  se  sufiicient  to  oust  the  jurisdiction  of 
the  Civil    Court    to  set  it  in    execution. 

Upon  the  dccrcc-hoIdcr  executing  his 
decree,  and  applying  to  have  the  judgment- 
debtors'  property  sold,  notices  were  issued 
under  section  287  of  the  Civil  Procedure 
Code  to  them,  to  show  whether  the  proper- 
ty was  ancestral  or  not.  The  judgment-deb- 
tors made  no  reply.  The  Collector  was 
asked  about  tho  land,  and  he  reported  that 
it  was  not  ancestral  land.  Thereupon  Civil 
Court  sold  the  property  It  was  then  object- 
ed by  tho  judgment-debtors  that  the  land 
■was  ancestral  property.  On  enquiry  it  was 
found  that  a  portion  of  the  land  vi^as  an- 
cestral land;  and  tho  sale  was  set  aside. 
It  was  contended  that  as  the  judgment-deb- 
tors had  been  given  full  opportunity  of  ap- 
pearing and  showing  that  the  land  to  be 
sold  was  ancestral  one,  and  they  did  not 
takd  any  steps  to  do  so,  the  sale  was  bind- 
ing   on   them. 

Held,  that  the  contention  had  no  force, 
and  the  sale  was  rightly  set  aside.  4  AIL 
382  referred  to.     BIHARI  SINGH  v.  MUKAT 

SINGH,  2A  L  J448-A  W  N  1905  P. 
188- 

2488  O  XXI  R  66,  70— S.  287— See  s.  11 
27A  684  No.   495  S7ipra. 

24S9  O  XXI  R  66,  70-S.  287— See  s.  47— 
27  M  259  No.  834,  4  A  L  J  142  No.  864  supra. 

2490  O  XXI  R  66,  70-S.  ^87—3  BLR 
275  -See  s.  105 -No.  1640  supra. 

2491  O  XXI  R  66,  70— S.  287-31  C  922- 
Seo  O  XXI  R  7  No.  2311  supra. 

2492  O  XXI  B  66,  70,  69,  90  -287,  2<dl 
311. 

Where  there  is  a  series  of  short  post- 
pDucments  which  amount,  in  the  aggregate, 
to  more  than  seven  days  a  fresh  proclama- 
tion of  sale  is  necessary  uoder  the  provi- 
sions of  section  291  of  the  Civil  Procedure 
Code. 

When  a  proclamation  is  fixed  upon  a 
property   at  a  distance  of   some   half   a  mile 
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from  tho  jadgmont-debtor's  property,  thero 
is  a  material  irregularity  in  the  publicatioQ 
of  tho  sale. 

Following  tho  principle  laid  down  ia 
21  Calcutta  291,  the  Higli  Court  inferred 
that  tbo  inadequacy  of  tho  price  was  duo 
to  the  paucity  of  bidders,  which  was  direct- 
ly the  rooult  of  the  irregularities  in  tbo 
pul)lishing  of  tho  sale.  JAMINI  INlOifAN 
NUDDY  i;.  CHANDRA  KUM\R  ROY  6  W 
NC  44 

2493  O  XKIR67,  84,  90—289,  306,  311- 
Execution  of  decree — Sale.  Applicatiun  to  set 
aside — Material  irregularitij-  -Substantial  in- 
jury— Burden  of  proof —Mistake  in  proclama- 
lion — Failure  on  the  part  of  decree-holder  to 
make  deposit — Procedure — Objection  not  taken 
in  application  — Right  to  be  heard. 

Before  a  sale  can  bo  set  aside  it  must 
be  shown  that  the  judgment-debtor  has  sus- 
tained substantial  injury,  not  necessarily 
substantial  loss,  by  reason  of  a  material  ir- 
regularity in  publishing  or  conducting  the 
sale. 

It  is  not  necessary  to«provo  by  any  direct 
evidence  that  tho  inadequacy  of  price  rea- 
lized at  the  saje  was  duo  to  tho  irregular- 
ity. 24  Cal,  291,  30  Cat..  1,  32,  Cal,  542  re- 
ferred to. 

The  irregularity  complained  of  might 
be  such  as  by  its  very  nature  would  result 
in  injury;  if  it  is  proved  that  iuj  iry  was 
caused,  it  would  be  perfectly  logical  and 
reasonable  to  hold  that  tho  injury  was  due 
to   the  irregularity. 

When  the  sale  proclamation  stated  that 
the  sale  would  take  place  in  the  Court-hrusa. 
and  it  actually  took  place  in  the  city  and 
it  was  proved  that  the  property  was  pur- 
chased by  the  decree-holder  at  an  inade- 
quate price  and  the  sale  was  set  aside  by 
the  execution  Court  under  section  311  of 
the    Civil    Procedure    Code.  * 

Held,  that  the  order  setting  aside  the 
sale  was   right. 

An  objection  against  the  validity  of  a 
sale  not  stated  in  the  petition  under  sectioa 
311  of  the  Civil  Procedure  Code  may  be  en- 
tertained by  the  execution  Court  under 
certain  circumstances,  having  due  regard 
to  the  essential  principle  that  a  party  .shall 
not  be  condemned  in  Coavi^^  on  allegations 
which  turn  on  evidence  and  v.-^ioh  ho  has 
not    been    let  to  rebut    by    evidence. 

The  omission  to  pay  a  deposit  of  twenty 
five  per  cent,  on  the  purchase  money  by 
the  d,ecree-holdcr  purchaser  of  the  porperty 
is  a    material  irregularity. 

Quccre. — Whether  this  irregularity  cau 
be  condoned  or  by  itself  nullifies  the  sale. 
DUNI    CHAND    v.    ATMA    SINGH.     132  P 

R  1906    U  P  LR  1907 

2494  O  XXI  B  68— S.  290,31  C  555- -See 
S.    47  No.    874    supra. 

2495  O  XXI  R  69— S.  291— Execution  of 
decree — Payment  of  decretal  amount  in  to  court 
—A  W  N  1905  P  lGS—28  A  '28— ^qq  T  P  A 
lY    of  1882   S.  89  Col.  683, 
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2496  O  XXI  R  69,  DOS.  291,  311. 
When  a  sale  is  adjourned  the  hour  at 
which  auction  is  to  take  place  must  be 
montionod,  though  the  judguiont-dobtor  con- 
sents tliat  the  sale  should  be  held  without 
the    issue    of   a    fresh    proclamation. 

To  show  that  substantial  injuiry  was 
the  result  of  tlie  irregularity  complained 
of,  the  judgment-debtor  is  only  to  show 
that  there  is  reason  for  inferring  that  it 
was  due  to,  and  resulted  from,  material 
irroguliirity.— ^i  Cal.,  291;  5  C  W.  N. 
CCXLVII;  S.  G.  6  C  W.  N.  U;  20  Mad., 
159:  L.  R.  16,  I.  A.,  171;  L.  R.  3  L  A., 
230  ;  L.  R.  16  ;  /.  A.  107;  L.  R.  25,  I.  A.,  146, 
referred  to.  BHIKARI  MISRA  v.  RANI  SUR- 
JA  MONI.    6  W.  N.   0-48. 

2497.  O.  XXI.  R.  69,  90— S.  291,  311^ 
Execution  of  dercee — Sale — Application  to  set 
aside  sale — Sale.  Adjuurnment  of — Irregulari- 
ty— Omission  to  specify  hour  of  sale — Inade- 
quacy  of  piice. 

Held,  that  section  291  of  the  Civil  Pro- 
ceduie  Code  expressly  provides  that  when 
a  Court  adjourns  a  sale,  it  should  specify 
the  date  and  hour  of  sale,  and  omission  to 
do  so  is  a  material  irregularity.  But  such 
an  irregularity  will  not 'alone  warrant  the 
Court  in  setting  aside  the  sale  under  sec- 
tion 311  of  the  Code,  unless  it  is  satisfied 
that  substantial  injury  has  been  sustained 
by  reason  of  the  irregularity.  The  inade- 
quacy of  the  price  realised  at  the  sale  must 
be  shown  to  be  the  result  of  the  irregu- 
larity. MAHABIR  PERSHAD  SINGH  v. 
DHANUKDHARI     SINGH.      8  W-    N-     C-, 

686. 

2498.  O.  XXL  R.  69,  89— S.  47— S.  291, 
SlO  (a),  244  (c)— Order  absolute  for  sale  of 
mortgaged,   propeity. 

Held,  that  an  order  under  section  310  A, 
Civil  Procedure  Code,  is  one  under  section 
241  clause  (c)  and  is  appealable — 1  C.  W. 
N.    703,    followed. 

When  an  application  has  been  made 
under  section  310  A,  Civil  Procedure  Code, 
it  is  not  open  to  the  applicant  to  raise 
pleas  which  properly  should  ba  raised  in 
an    application   under    Section  .311. 

It  IS  not  necessary  that  an  upset  price 
should    be    fixed    in    the     sale    proclamation. 

An  order  absolute  is  not  indispensab- 
ly necessary  before  a  sale  can  take  place. 
It  is  sufficient  that  there  is  an  order  for 
sale  passed  on  the  application  of  the  dec- 
ree-holder. J 8  Gal.,  139  and  22  Gal..  931, 
followed.  PHUL  CHAND  RAM  v.  NUR- 
SHING    PERSHAD    MISER.     88    C-    73- 

2499  0.  XXI.  R.  09 -S.  291— Mortgage 
decree — Order  absohue  for  sale — Appeal  against 
order  postponing  sale— 31  G.  373 — See  S.  2 
No.   67   supra. 

2500  O.  XXL  R.  69— S.  291— n  M.  L 
J.    [)1.     See    S.    11    No.    218    supra. 

2501  O.  XXL  R.  69— S.  291— See  S.  47- 
11  C.  W.  N.  433  No.  865,  11  C.  W.  N. 
848  No.  866,  11  C.  W.  N.  495  No.  867 
supra. 


2502  O.  XXL  R.  69— S.  291—6  C.  W. 
N.  44.  See  O.  XXI.  R.  66,  70  No.  2492 
supra. 

2503  O.  XXL  R.  69 -^.  291-132  P.  R 
1906 -^QO    O.    XXI.    R.    67    No.    2493    supra 

2504  0.  XX Z.  R.  71— S.  293,  30  A.  273 
See   No.    2519    iyifra. 

2504  O.XXL  R.  72— S.  294— Auction  sale 
— Decree-holder  bidding  with  permission  of 
Court — Right   to  set    off. 

S.  294  of  the  Code  requires  the  per- 
mission of  the  Court  to  be  taken  by  the 
holder  of  a  decree  to  bid  for  property.  If 
he  gets  that  permission  and  gets  it  with- 
out qualification,  then  the  amount  due  on 
the  mortgage  may,  if  he  so  desires,  be  set 
off.  But  it  may  be  one  of  the  terms  on 
which  permission  to  bid  is  granted  that 
there  should  not  be  this  right  of  set  ofi; 
in  such  a  case,  no  set  off  can  be  allowed. 
HAZARIMAL   FAKIRGHAND  v.    NA^IDEV 

RAKHMAJI,    10   B.    L.  R.    296.  =  32   B- 
379. 

2505  O.  XXL  R.  72— S.  294— Mortgagee 
purchasing  mortgagor's  rights'  at  an  execu- 
tion sale  by  a  third  jyarty,  at  fair  price. 
7  0.  a  307— See  T.  P.  A.  IV.  of  1882  S. 
99   Col:    714. 

2506  OXXL  R  72— 29^— See  S  47  23 
A  478  No.  868,  5  C.  W.  N.  263  No.   869    Supra, 

2507  OXXI,  R.  12—294—13M.  L,  J.  231 
See  S.  73  No.  1095  Supra. 

2508  OXXL  R.  13—292—132  P.  R.  6 
11.  P.  L.  R.  1901  See  OXXI  R.  67  No.  2493 
Supra. 

2509  OXXL  R.  79  {3)— 301— 26  M.  67 
See  OXXI  R.  58  No.  2429  Supra. 

'i5lO  OXXL  R.  82— S.  304—92  P.  R.  1907— 
See  S.  115    No.  1600  Supra. 

2511- OXXI.  R.  83— S.  305— Transfer  of 
Property  Act  (IV  of  1882^,  Section  bi—Sale 
after  sanction  of  Gourt — Miscrepresentation — 
Withholding  of  material  information— Fraud. 
A  purchase  which  has  received  the  sanc- 
tion of  the  Court  will  not  be  set  aside  upon 
slight  grounds :  but,  if  the  approval  of  the 
Court  has  been  obtained  by  misrepresenta- 
tion, or  by  the  withholding  of  material  in- 
formation, through  the  absence  of  which  the 
information  furnished  is  misleading,  the 
Court  will  treat  such  misrepresentation  or 
withholding  as  fraud  and  will  act  accord- 
ingly.   at:\i.\ram    ganoji    naik    nal- 

VADE    V.    BALKRISHNA    INIAHADJI   PAR- 
ULEKAR.  7  B.  L.  R.  653-29  B.  615- 

2512  OXXL  R.  86— S.  30:>—Sale  of 
mortgaged  property  by  one  of  several  judgment- 
debtors —  Right  of  purchaser — Lien — 26  B. 
379— See  T.  P.  A   IV  of  1882  S.  43  Col.  506. 

2513  0.  XXI.  R.  83— S.  305— Decree  for 
sale — Portion  of  2^ roper ty  sold  privately— Per- 
sonal decree  against  mortgagor — A.  W.  N. 
1905  P.  61-1-2.  A.  L.  J.  353.  See  T.  P.  A.  IV 
of  1S82  S  88  Col.  675. 

2514  O.  XXL  R.  83— S.  305—23  A.  116 
See  S.  47.  No.  748  supra. 

2515  O.  XXL  R.  83— S,  305-30  B,  337 
See  S.  6'i  No.  1033  supra. 
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2516  O.  XXI.  R.  S3—S.  305-92  P.  R. 
J907.  See  S.  115  No.  IGOO  supra. 

2517  O  XXI  R  SI—S.  306--Sale  of  immove- 
able property — Effect  of  failure  to  deposit  part 
of  purchase- money . 

The  payraoiit  of  the  deposit  required 
by  soctiou  306  of  the  Code  of  Civil  Proce- 
dure is  not  a  condition  essential  co  a  valid 
Bale  of  property  in  execution  of  decree.  It 
merely  constitutes  an  irregularity  in  couduct- 
iug  the  sale.  Intizam  Ail  Khan  v,  Narain 
Singhy  (1883)  I  L  R  5  All,  31G;  Bhim  Singh 
V.  Sarioan  Singh,  (1888)  I  L  R  16  Cal,  33; 
Venkata  v.  Sama  and  others,  (1890)  I  L  R  14 
Mad.,  227;  Ramdhani  Sahai  v.  Rajrani  Kooer, 
(1881)  I  L  R  7  Cal,  337;  Javherbai  v.  Haribhai, 
(1881)  I  LTR  5  Bom,  575;  Vallabhan  v.  Pan- 
giirnii,  (1889)  I.  L.  12  Mad.  454  citde  RA- 
MAN CHETTY  V.  S.  M.  R.  M.  OLAGAPPA 
CHETTY.     3  L.  B-  R.  1906  P.  225- 

2518  0  XXI  R  54— S.  306— Execution  of 
decree — Sale — Omission  to  deposit  whole  of  25 
per  cent,  of  purchase-money — Irregularity. 

Held,  that  the  omission  to  deposit  the 
whole  of  the  25  per  cent,  of  purchase  money 
on  the  date  of  sale  is  merely  an  irregu- 
larity, and  cannot  be  held  to  invalidate  the 
sale,  unless  the  judgment-debtor  can  prove 
that  by  reason  of  this  irregularity  he  sus- 
tained substantial  irjary.  5  All  ,  316  over- 
ruled. AHMAD  BAKHS'H  v.  LALTA  PRA- 
SAD, A  WN  1905  P  263  =  28  A238. 

2519  O  XXI  R  84,  71— S.  306,  293-~Sale  in 
excciition- -Non-payment  by  purchaser  of  de- 
posit required  by  law — Fresh  sale — Claim  by 
auction-purchaser  for  difference  of  price  on  re- 
sale. 

An  immoveable  property  was  in  execu- 
tion of  a  decree  purchased  by  A  but  he  did 
not  at  once  make  deposit  required  by  s. 
806  of  the  Code,  and  the  property  was  sub- 
sequently— but  not  "forthwith" — put  up 
again  to  auction  and  sold  for  a  considerably 
less  sum  to  the  decree -holder. 

HHd  that  the  first  sale  was  not  merely 
irregular,  but  no  sale  at  all.  5  A  316  followed, 
and  that  the  second  purchaser  was  not  en- 
titled to  claim  against  the  first  purchaser 
under  section  293  of  the  Code,  compensation 
for  the  loss  resulting  on  the  second  sale 
AMIR  BEGAM  v.  THE  BANK  OP  UPPER 
INDIA  LIMITED,  AWN  1908  P  07  =  5  A 
I*  J  336  =  30  A2T3. 

2520  O  XXIR84—S.  306— 132  P   R  1906 
—See  O  XXI  R  67  No.  2493  snpra. 

2521  O   XXI  R  85— S.  307 -^Forfeiture  of 
deposit  money. 

The  words  of  section  307  of  the  Code 
of  Civil  Procedure  are  imparative  and  must 
be  given  effect  to. 

The  fact  that  the  decree-holder  and  the 
jadgment-debtoi  do  not  ask  for  re-sale  but 
consent  to  the  original  sale  being  allowed 
to  stand  is  no  reason  why  the  Government 
should  forego  forfeiture  of  the  deposit 
made  by  the  defaulter  purchaser.  SAMBA- 
SIVA    AYYAR  V.  YYDINADASAMI.     25  M 

635. 


2522     OXXIR^5-S.307-13M  LJ278— 
See  O  XXI  R  46  No.  2386  supra. 

2522  (a)     O   XXI  R     86-S.     308— Sqq    O 
XXKIV  R  4  27  B  100  No.  2838  infra. 

2523  O  XXI  R  89~S.   310  A. 

Ildd,  chat  ia  the  absence  of  any  rules 
the  provisions  of  Koctions  304  to  319  Civil 
Procedure  Code  apply  to  all  sales  of  im- 
moveable property,  and  section  310  A  is  ap- 
plicable  to  sales  held  in  execution  of  mort- 
gage-decrees. 19  All.  205;  23  Cal.  682;  21;  M. 
416;  and  22  Mad.,  285,  followed,  25  Cal.,  703 
distinguished.  KRILSHNAJI  v.  MAHADEV 
VINA  YAK.     25    B  104. 

2524  O   XXI   R  89— S.    310   A— Right  of 
second   mortgage   not   a  party   to  the  suit. 

.  The  provisions  of  section  310  A  of  the 
Civil  Procedure  Code  are  applicable  to  a 
sale  of  mortgaged  property  hold  under  a 
mortgage  decree. 

Held,  that  the  second  mortgagee,  who 
was  not  made  a  party  to  the  suit,  and 
whose  interest  couJd  not  have  passed  under 
the  sale  which  he  sought  to  sec  aside  under 
section  310  A  was  not  a  person  whose  im- 
movable property  had  been  sold  within  the 
meaning  of  section  310  A  for  his  right  to 
redeem  the  prior  mortgage  conlinued  not- 
withstanding the  decree  and  the  sale,  and 
he  had  therefore  no  locus  standi  to  apply 
under  that  section.  MALLIKA  U3  ANUDQ 
SETTI  V.  LINGAMQRTI  PANl'ULU.  12 
M  L  J  279=25  M  244=26  M  332- 

2525    0  XXI  R  89— S.  310  A— Application 
to  set  aside   sale —  Who  may    apply. 

Though  a  person  may  be  no  party  to  a 
suit  or  decree,  yet,  if  the  sale  will  bind 
his  interest  in  the  property,  he  can  apply, 
under  section  310  A  of  the  Civil  Procedure 
Code,    to   set  aside   the  sale. 

A  donee  of  the  property  sold  from  the 
judgment-debtor,  while  the  property  was 
under  attachment,  can  apply  under  section 
310  A  as  the  sale  would  be  binding  on  him 
under  section  276;  but  when  the  gift  was 
made  prior  to  the  attachment,  he  cannot 
seek  to  set  aside  the  sale  under  section  310  A 
as  the  subsequent  sale  and  attachment 
cannot  affect  him,  if  the  gift  were  valid. 
ERODE  MANIKKOTH  KRISHNAN  NAIR 
V  PULHIEDETH  CHEMBAKKOSERI  KRI- 
SHNAN  NAIR.     23   M  385- 

2526     O   XXI  R   89—S.    310     A— Date  of 
sale.'"     Meaning   of. 

In  this  case  the  sale  was  held  on  the 
22nd  May  1900.  On  25th  May  the  Munsif 
refused  to  accept  the  sale  as  valid.  The 
judgment-debtor  thereupon  between  the 
dates  of  the  26th  and  29th  May,  deposited 
in  Court  the  full  decretal  amount  with 
costs.  The  decree-holder  then  appealed  to 
the  Disbricb  Jadge  against  the  Muusiff's 
order  of  the  25th  May,  and  on  the  2nd 
August  1900  order  of  the  Munsilf  was  set 
aside  and  the  sale  was  declared  to  be  vaild 
and  the  decree-holder  as  the  purchaser^ 
The  judgment-debtor  appealed  against  the 
appellate  order  of  the  District  Judge  to  tb.a 
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High  Court  on  the  15th  August,  but  tlie 
appeal  was  summarity  diamis.sed  on  tho  5tb 
September,  on  tho  12bh  Soptombor  tho  judg- 
meat-debtor  deposited  tho  5  por  cont  on 
the  purchase  money,  as  required  by! section 
310  A,  Civil  Procedure  Code,  and  applied 
Under  that  section  to  have  tho  sale  sot 
aside. 

Held,  that  tho  judgment  debtor  was  not 
entitled  to  deduct,  for  the  purposes  of  li- 
mitation, the  period  between  the  15th  Au- 
gust and  the  5th  September,  during  which 
his  appeal  against  the  appellate  order  of 
the  District  Judge  was  pending  before  tho 
High  Court,  and  that  his  application  was 
not  in  time.  The  words  *  date  of  sale,'  in 
section  310  A  of  the  Civil  Procedure  Code, 
mean  the  day  when  the  sale  was  held  and 
not  the  day  when  it  was  confirmed.  CHOW- 
DHURY  KESHI  (KESA)  SAHaY  (SINGH) 
V.  GIANI  KOY.  6  W-  N.  C.  776=29  C. 
626. 

2527.  O.  XXI.  B.  89— S.  310  A.— Bengal 
Tenancy  Act  {VIII  of  1885),  Section  174— 
Execution  of  decree — Mokarari  tenure.  Sale 
of — Durmokararidar,  person  whose  immoveable 
property   has  been    sold. 

When  a  Mokarari  tenure  is  sold  in  ex- 
ecution of  a  decree  for  arrears  of  rent  against 
the  Mokararidar,  a  durmokararidar  has  a 
right  to  make  an  application  under  section 
310  A,  of  the  Civil  Procedure  Code.  29  Gal., 
J,  8  C.  W.  N.,  55  and  232,  23  Gal.,  393, 
29  Gal.,  459  referred  to,  5  C.  W.  N.,  (Notes) 
CXXXII,  not  followed.  NARAIN  MANDAL 
V.   SOURINDRA  MOHAN   TAGORE.     82  C- 

110 

2528-  0.  XXI.  R.  89-310  A.— Bengal  Te- 
nancy Act  1885,  Section  171 — Person  lohose 
immovable  property  has  been  sold — Benami- 
dar — Immovable  property  —  Interest  of  mort- 
gagee— Ejfect   of  order  setting  aside    sale. 

Held,  by  the  Pull  Bench  (Rampini,  J., 
dissenting)  that  a  morgagee  of  a  tenure  or 
holding  sold  in  execution  of  a  decree  for 
arrears  of  rent  due  in  respect  of  it  is  en- 
titled to  make  an  application  under  Sec- 
tion 310  A  of  the  Code  of  Civil  Procedure, 
as  'being  a  person  whose  immovable  pro- 
perty has  been  sold '  within  the  meaning 
of  that  section.— ^C.  W.  iV.,  cclviii,  approv- 
ed;  5   C.    W.    N.,   63   overruled. 

If  the  mortgage  be  benami,  the  bena- 
midar  is  entitled  to  make  the  application. — 
1   G.    W.    N.,  35,   approved. 

Per  Banerjee,  J. — The  interest  of  a  simple 
mortgagee  in  a  tenure  or  holding  mort- 
gaged is  immovable  property — 21  Mad.,  416, 
referred  to.  Whether  a  mortgagee  can  ap- 
ply depends  not  upon  the  nature  of  the 
mortgagee  but  upon  the  nature  of  the  oxe- 
cutiou-sale.  If  the  sale  is  not  subject  to, 
but  is  free  of,  the  mortgage,  the  interest 
of  the  mortgagee,  which  is  immovable  pro- 
perty, is  sold  and  the  mortgagee  can  in 
that   case   make    the    application. 

An  order  under  Section  310  A,  setting 
aside   a  sale,  does  not   determine   any  ques- 
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tion  of  tho  relative  rights  of  parties  to  tho 
property  sold. 

Per  Ameer  Ali,  J. — Tho  words  •  any 
person  whose  immovable  property  is  sold  ' 
include  every  person  who  has  an  interest 
in  tho  property  in  question,  whether  qua- 
lified,   partial  or  absolute. 

Per  Rampini,  J. — A  mortgagee  is  not  a 
'  person  whoso  immovable  property  is  sold  ' 
within    the    moaning  of    Section    310   A. 

Per  Pratt,  J. — A  mortgagee  is  a  per- 
son entitled  to  make  an  application  un- 
der Section  310A  to  set  aside  the  sale  of 
a  tenant's  holding.  PARESH  NATH  SIN- 
GHA  V.  NOBOGOPAL  CHATTOPaDHYA— 
6  C.  W.  N.  821  =  29  C  1. 

2529  O.  XXI.  R.  89— S.  310  A.— Sale  of 
holding  in  a  decree  against  raiyat — Appli- 
cation by  under-raiyat  to  set  aside  sale  of 
jote  incompeteyit. 

Held,  that  an  \indiQx-raiyat  cannot 
make  an  application  under  section  310A 
of  the  Civil  Procedure  Code,  as  amended 
by  Act  V  of  1891,  to  set  aside  a  sale  of 
a  holding  held  in  execution  of  a  decree 
against  tho  raiyat.  ABED  MOLLAH  v. 
DILJAN   MOLLAH.     29  C-   459- 

2560  O.  XXI.  R.  89— S.  310  A.  Simple 
mortgagee — Right  to  cancel  sale  by  payment 
— Notice — Auction  purchaser — 

A  simple  mortgagee  is  not  a  person 
entitled  to  have  a  sale  set  aside  under 
this  section.  13  C.  316  distinguished, — No- 
tice should  be  given  to  the  aucLion-purchaser 
before  an  order  is  passed  under  S.  310-A, 
C.P.C— NITYA  NANDA  PATRA  v.  HIRA 
LAL    KARMAKAR.     5  Q.   W-    N-    63. 

2561  O.  XXI  R.  89—S.  SIO  A.  ''a  per- 
son whose  i}nm)veable  property  has  been 
sold. 

A  person  purchased  from  tho  judg- 
ment debtor  propery  which  was  sub.-quent- 
ly  attached  by  the  decree  holder.  He  ob- 
jected to  the  attachment  under  Sectioa 
278  of  the  Civil  Procedure  Cede  but  the 
objection  was  disallowed.  Then  he  brought 
a  suit  under  Section  283.  While  the  suit 
was  pending  the  propetty  was  sold.  Ho 
applied  under  Section  310  A.  to  set  aside 
the   sale. 

Held,  that  he  was  not  entitled  to 
make  the  application.  ARJAN  MOLLAH 
V.   JADU    NATH    ROY.     7   C-    W-   N-    243- 

2562  O.  XXI.  R.  89—S.  310  A.— Execu- 
tion of  decree — Application  to  set  aside  sale 
—  ^^  Person  whose  Immoveable  property  has 
been  sold." 

A  purchaser  of  a  portion  of  an  occu- 
pancy holding  is  competent  to  make  an 
application  under  section  310-^4  of  tho 
Civil  Procedure  Code  to  have  a  sale  of 
the  holding  set  aside.  KUNJA  BEHaRI 
MONDAL     V.    SAMBPU     CHANDRA    ROY. 

8.  C  W.  N.  232- 
2560     O  XXI  R.  89—S.   310A. 

A  District  Court  has  jurisdiction  to  hear 
an  appeal  from  an  order  passed  by  a  Court  of 
first   instance   under   tection    310    A.,     Civil 
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Procoduro  Code,  refusing  to  sot  asido  a  sale, 
if  uudor  tho  circumstances  section  211,  Civil 
Procedure  Code,  applies.  Ordinarily  no 
appeal  lies  from  orders  uudor  section  310\, 
Civil  Procedure  Code.  1  7i.,  L.  B.  7i  :  L. 
li  I'J  I.  A.  116',  191AU  MO;  4*Gal.  .>39;  20  Mad. 
4S7,  followed  MUULIDHAll  KALURUI 
V.  ANANDRAO.  8  B.  L.)  R  ,  100 -^5- 
C.  218. 

2254  0  XXI.  11  89— S.  310 A— Application 
hy  'purchaser  of  share  in  occupancy  holding. 

A  purchaser  of  a  share  in  an  occupancy 
holding  transferable  by  custom,  can  m  iko 
applicatiou  under  Section  310/1  of  the  Civil 
Procedure  Code  as  being  a  person  whose  im- 
moveable property  has  boon  sold  in  execution 
of  a  decree  for  arrears  of  rout  due  in  respect 
of  the  holding.  23  Cal.  393  foUoived,  26  Gal., 
615  referred  to.  BENODINI  DASSi  v, 
PEARY  MOHAN  HALDAR.   8.  C.  W-  N.  55- 

2565  O  XXI.  R.  89— S.  3 10 A— Execution 
of  decree — Sale — Applicatioro  to  set  aside  sale 
— Deposit  in  Court. 

Under  Section  SlOA  of  the  Civil  Proce- 
dure Code,  the  essential  upon  which  the 
action  of  the  Court  is  to  depend  is  the  deposit 
within  30  days,  and  not  the  fact  of  the 
application  being  made  within  that  period. 
The  requirements  in  the  section  as  to  the 
deposit  in  Court  must  necessarily  be  con- 
strued so  as  to  cover  a  deposit  with  any 
ministerial  officer  of  the  Court  apparently 
authorized  to  receive  it.  MATHUJI  v. 
KONDAJI.    7  B  li.  R-  263. 

2566  0.  XXI.  B.  89— S.  310 A— Applica- 
tion to  set  aside  rent  sale— Bengal  Tenancy  Act 
(1  S.  5i)— Bengal  General  Clauses  Act  (I  of 
1899),  S.  8,  cl.  (c)— Bight  accrued  b'fore  but 
application  after,  repeal. 

A  raiyati  holding  was  sold  in  execution 
of  a  rent-decree,  and  an  under-rayiat  applied 
to  have  the  sale  set  aside  under  S.  310  A. 
of  the  Code  within  one  month  of  the  sale 
on  the  23rd  May  1907. 

Held,  that  the  application  could  not  he 
entertained,  the  Bengal  Tenancy  (Amend- 
ment) Act  I  of  1907  having  come  into  opera- 
tion on  the  22nd  May,  1907. 

S.  54  of  the  amending  ;Act,  by  enacting 
that  S.  310A,  C.P.  C,  shall  not  apply  to  a 
tenure  or  holding  attached  in  execution  of 
a  decree  for  arrears  due  thereon,  does  not 
repeal  any  portion  of  the  Bengal  Tenancy  Act 
within  the  meaning  of  sub.  sec  (c)  of  S.  8  of 
thb  Bengal  General  Clauses  Act.  ASIRUDDI 
MONDO  V.  MUKHODAMOYEE  DASSI.— 
12  C-  W-  N.  434.  35  C-  543. 

2567  0.  XXI.  B,  89— S.  SIOA.—Sale  of  a 
dcci  ce  by  one  of  tivo  attacking  creditors — Deposit 
to  set  aside  sale — Title  to  deposit. 

B  obtained  two  decrees  against  C.  A  also 
obtained  a  decree  against  C  who  had  obtained 
a  decree  against  a  third  person.  B  attached 
that  decree  and  was  substituted  for  C  on  the 
IGth  July  1904.  A  also  attached  that  decree 
and  was  substituted  in  place  of  C.  on  the 
18th  November  1904.    Then  at  the    instance 
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of  B  (in  execution  of  tho  attached  docroo) 
properties  wore  sold  and  the  sale  was  sot 
asido  by  a  deposit  under  S.  310A.  C.  P.  0. 
Held  that  upon  tho  terms  of  S.  310A  C.  P. 
C.  both.s  Plaintiff  (A)  and  Dofendant  B  were 
entitled  to  the  money  deposited.  UPENURA 
NATli    SAUa  V.  HARI  DAS  MUKUERJEE. 

12  C.  W.  N.  800. 

2568  0  XXI  R  89-S.  310  A— Beneficial 
owner  can  apply  to  set  aside  sale. 

A  beneficial  owner  is  entitled  to  apply 
under  section  310-A  for  tlie  setting  aside 
of  a  sale  in  execution  of  a  decree  for  money 
against  the  banainular.  Ho  i^  a  person  whose 
property  has  been  sold  under  the  decree. 
23  B  450,  7  C  W  N  243.  2G  M  365  ;.nd  20  0 
418  dist.  and  1  C  W  N  135,  ,foll.  BABU  RAM 
MANDARu.  RAM   SAHAf    SaHOO    8  C  L " J 

305. 

2569  0  XXI  B89-S.310  A— Decree  for 
sale  of  mortgared  property — Execution  of  dec- 
ree—Deposit of  money  by  mortgagor — Insuffi- 
cient deposit — Wrong  information  given  by  an 
officer  of  the  Court. 

A  obtained  a  decree  ,nisi  under  sectioa 
88  of ,  the  Transfer  of  Property  Act,  for  the 
sale  of  certain  property  belonging  to  B. 
In  due  course,  an  order  absolute  was  passed 
and  the  property  was  sold  to  C  tor  tt&-  546. 
The  Nazir  of  the  Court  of  the  Deputy  Com- 
missioner conducted  the  sale.  Within  the 
time  allowed  by  section  310  A  of  the  Code 
Procedure,  the  jidgment  debtor  deposited 
4i&-  71-13-5.  The  amount  specified  in  the 
proclamation  of  sale  was  R&-  516-13,-5.  The 
judgment-debtor  deposited  R&  2-4-9|  less 
than  the  amount  required  by  section  310A 
owing  to  misinformation  given  to  him  by 
the    Nazir. 

Held,  that  in  the  Province  of  Oudh,  a 
sale  in  execution  of  a  decree  passed  under 
the  Transfer  of  Property  Act  ts  governed 
by  the  provisions  of  Chapter  XIX  of  the 
Code  of  Civil  Procedure,  therefore  the  sale 
should  be  set  aside  on  the  judgment-debtor's 
making  good  the  deficiency.  JANG  BAHA- 
DUR V.  KAUR  KISHAN,  IOC  193- 

2570  0  XXI B  89— S.  310A-Sale  of  super- 
structure of  a  house — Immoveabes — Tender 
made  by  judgment- debtor — Bffusal  to  accept 
deposit — Ju  risd  iction — 

M.  ov/ned  a  house  as  well  as  the  land 
on  which  it  stood.  In  execution  of  a  dec- 
ree, the  superstructure  or  the  materials  of 
the  house  only  were  sold.  M  applied  un- 
der section  310A,  but  the  Court  refused  to 
accept  the  tender. 

Beld,  on  revision,  that  the  superstruc- 
ture of  the  house  was  immoveable  proper- 
ty according  to  the  definition  in  the  Gene- 
ral Clauses  Act,  1897,  and  within  the  mean- 
ing of  section  310  A,  Civil  Procedure    Code; 

Held,  also,  that  in  refusing  to  accept  the 
deposit,  the  Lower  Court  acted  illegally  iu 
the  exercise  of  a  jurisdiction  vested  in  it 
and  therefore  revision  lay.  MUMTAZ  ALI 
V.  ABAS  ALI.    3  0  C  236. 
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2571  0.  XXL  B,  89— S.  310  A.— An  un- 
der ruiy  at  under  the  juchjvicnt-dcbtor  can 
apply 

An  under-raiyat  can  apply  under  S. 
310-A,  0.  P.  C,  as  being  a  person  wlioso 
immoveable  property  has  beau  sold  in 
execution  of  a  decree  for  arrears  of  rent 
duo  in  respect  of  the  superior  holding. 
32  C.  107;  '29  G.  1,  8  G  W  N  65  and  2:32 
followed  in  principle.  2'J  G  45'.J  dissented  from. 
CHANDRA  KU-MAII  NaTH  v.  KAMINI 
KUMAU  GHOSE.     11  C-  W-  N-  742- 

2572  O.  XXL  R.  80— S.  310  A.- General 
Clnitses  Act  (X  of  IS!)?),  S,  10 -Deposit  bij 
viortgagee  more  than  tkniy  days  after  sale 
hat  on  first  day  after  opening  of  Court  af- 
ter  vacation — Limuat  ion. 

A  mortgagee  of  cei-Lain  property  wbicli 
had  been  sold  on  bepieuiber  20tti,  1905. 
applied  a  few  days  after  in  tbe  same 
mouth,   under   S.    310A. 

Tlie  Court  was  closed  all  through  Oc- 
tober on  account  of  the  vacation.  On  the 
1st  of  November,  ibe  applicant  tendered 
Ks.  477  B  0.  The  tender  was  retained  by 
the  Court  olticials  till  the  next  day, 
November  2nd,  when  it  was  returned  to 
the  applicant  because  he  had  offered  too 
much,  the  amount  due  being  only  Rs. 
845-5-0,  and  because  he  had  given  an  in- 
cori-ect  number  of  the  suit  and  had  not 
entered  the  date  fixed  for  hearing,  which 
was  not  provided  for  in  the  form  of  ten- 
der. 

The  Court  refused  to  grant  the  appli- 
cation on  th.e  ground  that  the  money  had 
not  been  deposited  within  tliirty  days  of 
the  date  of  sale  and  that  tlie  provisions 
of  S.  5  and  G  of  the  Limitation  Act  did 
not  apply. 

Held,  that  having  regnrd  to  the  provi- 
sions of  S.  10  of  the  General  Clauses  Act 
(X  of  1897)  the  money  was  tendered 
within  tima.  (19  A  140  Reld  )  RADHE 
LAL  V.  SHEO  PRASAD,  9  0-  C-  2)4  (B-) 
2573  O.  XXL  R.  89— S.  310  A.— Sale  by 
jud'jiuent-dcblor  of  attached  property  subse- 
quent to  attachment — Purchaser  can  apply 
to   set   aside   court   sale. 

A  judgment-debtor,  after  the  attachment 
of  his  property  sold  it  to  a  third  pevsou, 
The  purchaser  subsequently  applied  un- 
der S.  310  A.  to  set  aside  the  Court-sale 
The  question  arose  whether  the  purchaser 
was  a  person  '  whose  iininoveal)le  proper- 
ty was  sold'  within  the  mcaniug  of  S. 
310   A. 

Held,  the  salo  to  the  purchaser  from 
judgment-debtor  was  subsequent  to  the 
attachment.  The  purchaser  was,  therefore, 
bound  by  the  Court-sale.  As  between  the 
purchaser  and  the  judgment-debtor,  the 
property  sold  must  be  regarded  as  the 
property  of  the  purchaser.  Consequently, 
it  was  the  purchaser's  property  which 
was  sold  in  Court-sale.  Hence  the  x^^i'i^l^ia- 
ser  was  competent  to  apply  to  have  the 
sale   set  aside   under   S,  310  A,   of  the  Code. 
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(2G  M.  3G5  followed.)  SHEIKH  ABDUti 
RAHIM   V.     MATHURA     PERSHAD,     g   0- 

^2574  O.  XXL  R.  89— S.  310  A.— Attach- 
ment — Private  sale — Court  sale — application 
to   set   a&ide^  Court   sale. 

Section  310  A  of  the  Civil  Procedure 
Code  is  applicable  to  a  purchaser  sub.jO- 
quent  to  attachment  and  ]jrior  to  sale 
under    that  attachment. 

Where  there  has  been  a  subsequent 
sale  following  on  the  attachment  a  persona 
answering  this  description  is  one  whose 
immoveable  property  has  been  sold  undtic 
Chapter  XIX  of  the  Code.  MULCHAND 
DAGDU    V.    GOVINI)  GOPAL  KULKaRNI. 

8   B.  L.  R.  578-30   B-  575- 

2575  0.  XXL  R.  89,  90— S.  310   A.,   311— 

Application  to  set  aside  sale  under  s.  310 Ay 
after  application  under  s.  311  loiUidrawn — 
Jill -iSdict ion  to  set  anide. 

The  judgment-debtors  applied  to  set 
aside  sale  on  the  ground  that  the  property 
had  been  sold  for  a  very  inadequate  price. 
Some  16  days  after  that  the  judgment-debtorg 
withdrew  the  application  and  it  was  accord- 
ingly dismissed.  On  the  same  day,  they  made 
an  application  under  section  210A,  Civil 
Procedure  Code,  and  deposited  the  sums  re- 
quired by  that  section.  The  Court  set  aside 
the  sale.- 

Held,  that  the  Court  had  no  jurisdiction 
to  set  aside  the  sale.  The  judgment- debtors 
may  apply  either  under  section  310a.,  C.  P.  C, 
or  under  section  311,  C.  P.  C,  but  not  under 
both.  There  is  no  reason  to  construe  the 
words  "  if  a  person  applies  "  in  the  proviso 
to  section  3iOA.,  C.  P.  C,  anyhov/  but  ia 
their  literal  and  primary  meaning. — 
MATADIN  V.  SHEW  RAJ  SINGH,  5.  Q-  C 
137. 

2576  O.XXLR.fQ,   90— S.   310   A.,   311— 

'^  Applies"  Presenlalioti  of  an  application  to 
the  Munsarim  &  withdrawal  b'fore  order 
passed — Application -lolten  deemed  to  be  made. 

Held  that,  where  an  applicant  presented 
an  application  under  S.  311,  Civil  Procedure 
Code,  to  the  Munsarim  of  the  Court,  and, 
before  the  Court  passed  an  order  on  it,  ho 
applied  to  withdraw  the  application  and  the 
application  was  consequently  withdrawn, 
the  applicant  sliould  bo  held  to  have  with- 
drawn his  application  bofoce  the  making  of 
it  was  ccuiplctc,  should  not  bo  considered  to 
have  applied  under  S.  311,  and  should  ba 
held  to  be  entitled  to  make  an  application 
under  S.  310A.(50  C  137  aip.-).  RaJA  MA- 
IfOMEI)  SARDAR  HUSAIN  KHAN  v.  SAJ- 
JAD  ^IlKZA.     10  0-  C.  iil- 

2577  ().  XXL  Li.  SO,  9i,  S.  10 i,  S.  113— Ss. 
ZICA.,  oL:i,  otiS  and  6:i2—Crder  under  S.  312 
— Revision. 

An  order  under  S.  312,  or  an  order  re- 
fusing to  sot  aside  a  s:ile  under  S.  olOA,  i.i 
appealable  under  S.  58S  i.f  the  Code,  and  a 
revision  iDetition  to  the  Iligii  Court  d^c.s  nob 
lio  from  such  order  in   tho   urst  iustauwe  (30 
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M.   507,   roforrod    to.     YE  MBA     PTLLAI     v. 
MAULJDAYA  PILLAT,  4  MLT-  96- 

2578  O.  XX/.  li.  8'J,  S.  08,  lU,  7I~S.  310 
A.,  320. 

Tho  proviaiong  of  section  3lOA  of  tho 
Civil  Procudure  Oodo  do  not  apply.to  proceed- 
ings hold  by  a  Collector  under  section  320. 
SHr:0  PllASAU  v.  MUIIAMMAD  MOIIflIN 
KUAN.  A-  W.  N-  1902  P-  225-25  A.  167. 

2579  O.  XXI  li.  89,  S.  47,  lOi—Ss.  310- A 
21t  and  588 — Question  relating  to  execution — 
Appeal — Auction-purchaser  representative  of 
judgment-debtor  and  not  of  decree-holder. 

A  purchaser  at  an  auction  sale  in  exe- 
cution of  a  decree  is  the  representative  of 
the  judgment  debtor,  and  not  of  the  dec- 
ree-holder  (30  M.    507  Diss.) 

Where  a  judgment-debtor's  application 
under  section  310-A  of  the  Code  had  been 
allowed,  it    was 

Ihld  that  no  appeal  by  the  auction 
purchaser  would  lie,  inasmuch  as  no  ap- 
peal was  given  by  section  588,  nor  did  the 
case  fall  within  the  purview  of  section  244 
of  the  Code  (19  A,  140  F ;  27  A.  263;  26 
A.  447,  25  B.  631  and  7  A.  681,  R ;  29  A. 
275.  Diss).  ANANDI  KUMARI  v.  AJU- 
DHIA  NATH.  A.  W-  N-.  1908  F  157  = 
80  A.  879. 

2580.  O.  XXI.  R.  89,  S.  47— Ss.  310-A, 
244  (c) — Order  refusing  to  accept  a  deposit 
tendered   under  S.  310-A — Appeal. 

An  order  refusing  to  accept' a  deposit 
tendered  under  S.  310- A  is  an  order  fall- 
ing within  the  purview  of  S.  244  (c)  of 
the  Code  and  is  appealable  as  such.  26  A. 
447  and  28  C.  73  ref.  to;  19  A.  140  not 
foil.— IMTAIZI  BEG  AM  v.  DHUMAN  BE- 
GAM.  1907  A.  W.  N-  64=4  A-  L.  J.  135 
=29  A-  276» 

2581.  0.  'XXI.  B.  89,  S.  47— S.  310-A. 
and  244 — Deposit  to  set  aside  a  sale-Purcha- 
ser of  a  portion  of  an  accupancy  holding, 
right  of,  to  make  the  deposit — Sale  of  the 
holding  for  its  oivn  arrears — Transferability 
of  the  holding— Appeal,  if  lies  against  an 
order  reversing  an  order   setting   aside   a  sale. 

Under  S.  310  A,  C.  P.  C,  the  Ipurcha- 
Ser  of  a  portion  of  an  occupancy  holding, 
whether  it  is  transferable  by  custom  or 
nob,  can  make  a  deposit  to  set  aside  a  sale 
(8    C.    W.    N.    55  and    232   followed.) 

Whether  the  purchaser  of  a  portion  of 
an  occupancy  holding  is  entitled  to  come 
in  under  S.  310-A  of  the  Civil  Procedure 
Code  to  make  a  deposit  and  to  have  a 
sale  held  for  its  own  arrears  set  aside  is 
a  question  that  comes  under  cl.  (c)  of  S. 
244  of  the  Code  and  an  appeal  and  a  se- 
cond appeal  lie  in  the  case  (28  C.  73,  9 
C.  W.  N.  134  ref.)  OMAR  ALI  MAJHI  v. 
MOONSHI  BASIHUDEEN  AHMAD,  7  fj.  L. 
J  282. 

2583  0.  XXI.R.Se—S.  310  A.— Applica- 
tion to  set  aside  exparte  decree  — Dijyosit — Ap- 
plication  to  set  aside  sale— 8  C.  W.  N.  355 
—See  Pro:  S.  C.  C,  Act  IX  of  1887  Col: 
768. 
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2583  O.  XXI.  R.  89— S.  310  A.  ValufU 
tary  payment-- Property  of  third  person  sold 
in  execution — His  right  to  recover  money  er- 
roneously  deposited  under  this  section — 12  O, 
W.  N.  1.50,  151— HoQ  Contract  Act  IX  of  1872 
S.    72   Col.   331. 

2584  O  XXI  R  89—8.  310  ^— See  S.  47 
17  M  L  J  291  No.  759,  878  io  B  Q>'il  No.  8  71 
22  CLJ    201,  No.    872,    sup>a. 

2685  O  XXI  R  89— S.  3WA,  17  M  L  J 
127— ^Qo  a.   65   No.    1042  siipra. 

2586  O  XXI  R  S9—S.  310A,  31  B  207-^ 
See    S.    68,  70,   71    No    1067   supra. 

2587  O  XXI  R  89— S.  310A^Qee  S.  73 
—29  C.  648  No.  1098,  30  C.  262  No.  1694 
supra. 

2588  0  XXI  R  89 -S,  310 A,  27 A  263 
—See  S.   104   No.    1357   S7ipra. 

2589  O  XXI  R  89—S.  310  ^— See  S.  115 
6  C  W  N  57  at  59  No.  1533,  92  P  R  1907 
No.  1600,  30  C  425  No.  1642,  AWN  1905 
P   193   No.    1651,   6  0  C   68  No.    1656  supra. 

2590  O.  XXI  B.  89—S.  310A,  29  A  696 
— See  O   IX  R   9   No.   2094  siprr , 

2591  O  XXI  R  89—S.  310A,  28  G  73.  See 
0  XXI  R  69  No   249a  suprci. 

2592  O  XXI  R\90—s.  311— Receiver— SaU 
— **Realize."   Meaning  of. 

Section  311  of  the  Code  of  Civil  Pro- 
cedure applies  to  sales  made  by  the  Recei- 
ver   appointed    by    the    Court. 

Under  an  order  of  Court,  the  Receiver 
had  "power  to  get  iu-and  realize"  the  estate 
of  a    deceased    person. 

Held,  that  the  word  "[realize "  in  the 
order  must  be  construed  so  as  to  iucludd 
the  power  of  sale.  FATMABAI  v.  ABDOOlj 
SUCCOOR.     6  B  L  R  1140. 

2593.     0.   XXI.   R.   90— S.    311— Material 

irregularity  in  publishing  sale — Omission  to 
notify  encumberances — Property  undervalued 
— Substantial  injury. 

Held,  that  the  absence  of  specification 
in  the  sale  proclamation  of  the  encumber- 
ances to  which  the  property  in  question 
was  subject  and  which  were  necessary  un- 
der clause  (c)  of  section  287  of  the  Civil 
Procedure  Code  to  be  specified,  coupled 
with  the  fact  that  value  of  the  property, 
as  stated  in  the  proclamation,  was  much 
below  the  proper  price,  amounted  to  a  mate- 
rial irregularity  in  publishing  the  sale  with- 
in the  meaning  of  section  311  of  the  Code. 
The  relation  'of  cause  and  effect  be- 
tween proved  irregularity  and  inadequacy 
of  price  may  either  be  established  by  direct 
evidence  or  be  inferred  from  the  circum- 
stances of  the  case.  2  C  W  N  550;  S  C  25  I 
A  140;  20  Cal  599;  24  Cal.,  291,  relied  on. 
MOTI  LALL  ROY  v.  BHAWANI  KUMA- 
RI  DEBI.    6  C-  W-  N-  833. 

2594     0   XXI  R   90— S.  311— Value  of  pro- 
perty— Ahwixhs— S  lib  stall  tial  injury. 

In  a  proceeding  under  secLion  311  of 
the  Civil  Procedure  Code  a  sale  of  immov- 
able property  was  set  aside,  on  the  ground 
that  the  sale  was  vitiated  by  material  irre- 
gularity resulting  in    substantial  ^injury   to 
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the  judgment-dob  tor.  The  lower  Courfc 
found  that  propo  rty  of  a  higher  value  was 
sold  for  a  smaller  sum.  In  fixing  the  value 
of  the  property  the  lower  Court  took  into 
consideration  not  merely  the  rents  realiz- 
able from  the  tenaii  ts  bub  a6M;a6s  that  used 
to  bo    realized    from  them. 

Hell,  that  in  estimating  the  value  of 
properoy,  abMab&  i.  e.,  illegal  cesses,  should 
not  betaken  into  account.  That  "injury" 
moans  loss  which  is  wronfgul,  and  when 
a  person  loses  what  he  might  have  been  in 
the  habit  of  wrongfully  gaining,  it  is  not 
substantial  injury  or  injury  of  any  sort  or 
kind.  SHOSI  BLIUSAN  SADHU  v.  AH- 
MED  HOSSEIN.     7   C  W  N   439- 

2595  0  XXI  R  90 —S.  11— Application  to 
set   aside   sale — Parties — Benami  purchase. 

It  is  competent  to  a  Court  executing  a 
decree  to  set  aside  a  sale  as  against  the  real 
purchaser,  though  his  benamidar,  the  nomi- 
nal purchaser,  only  was  a  party  to  the  pro- 
ceedings, and  notwithstanding  that  the  per- 
son applying  for  the  sale  to  be  set  aside 
knew  of  the  benami  nature  of  the  purchase. 
BARODA  K\NTA  BASU  v.  CH\NDRA 
KANTA   GHOSE.     6   C    W   N    706  =  29    Q. 

682 

2598  O  XXI  R  90— S.  311  and  Public 
Demand  Rent  Recovery  Act  S.  19. 

Section  311  of  the  Code  bars  a  suit  to 
set  aside  a  sale  held  under  the  Act  of  the 
ground  that  there  were  irregularities  in  the 
Certificate  proceeding,  when  the  plaintiff 
fails  to  prove  that  he  has  been  injured  by 
the  alleg.id  irregularities.  JIWANRAM  v. 
HARI  CHARAN  SINGH.  5  C-  L-  J-,  240 
(F.  B)  =  2  M  L  T,  153. 

2597  O  XXI  R  90— S.  311— Sale  held  at 
an  earlier  hour  than  that  vie^itioned  in  pro- 
clamation— Material    irrgularity — Onus. 

An  execution-sale  held  at  an  earlier 
hour  than  that  notified  in  the  proclama- 
tion of  sale  is  not  void,  but  is  only  a  ma- 
terial'  irregularity.  The  person  affected  by 
such  sale  may  apply,  under  section  311  of 
the  Code,  to  set  aside  the  sale.  But  in 
order  to  succeed  in  his  application,  he 
must  prove,  that  substantial  injury  resulted 
from  irregularity.  7  A  289,  676;  21  G  66,  21  C 
291,  20  M  159,  14  W  R  320,  25  W  R  328,  10  I  A 
25  (P  G)  15  I  A  171  (p.  C)— 12  M  19,  27  I  A 
21G  (P.  C  )  -23  B  837  and  6  C  W  N  48,  refer. 
KARATrlAN      CHETTY     v.     PALNEAPPA 

CHELT[.  UBRl;30r  P9CP. 

2598  O  X  AT  a  'J'}~S.  311— Application  for 
ti)m  to  sit  .iuDn  loilnesses — Adjournment — Costs 
nut  paid. 

A  objicted  to  an  execution  sale  under 
section  311,  Civil  Pracedure  Cade.  Soma  of 
his  wit  lesses  biing  absent  on  the  day  fixed 
for  recoriing  evidonc3,  the  case  was  ad- 
journed to  2id  February  1901.  The  oas&  was 
nod  tacen  up  till  4th  Ma,y,  1901,  but  no. 
applicatijn  to  summon  these  witnesses  had 
beau  made.  Time  was  applied  for  to  re- 
summon them  and  granted,  the  Court  add- 
ing that  "if  iu  futara    the  Qa.sQ  wore  ad- 
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journod  owing  to  the  absence  of  the  appel- 
lant's witnosses,  the  costs  of  the  adjjurn- 
mont  would  bo  borne  by  the  applicants." 
On  15th  June,  1901,  some  of  appullant's 
witnosses  again  failed  to  appear  though  sum- 
moned, and  tho  Court  refused  to  adjourn 
the  caso  again  unless  the  appellant  paid 
into  Court  tho  expenses  of  tho  decree-hold- 
er's witnesses  and  pleader's  fee  in  a  week. 
As  it  was  not  paid,  the  evidence  of  the  de- 
cree-holder's witnesses  was  recorded  on  22nd 
June  and  appoUant's  application  dismissed 
on  24th  June. 

Hdd,  that  tho  adjournmenta  after  tha 
4th  May  were  conditional,  and  as  the  ap- 
pellants failed  to  comply  v,rith  »the  condi- 
tions which  wera  not  unreasonable,  the  Lo- 
wer Court  properly  refused  to  adj  )urn  the 
case  again.  CH\ND[K:a  BAKSH  v.  BRIJ 
BIHARI  LAL,  6  0  C  ^l- 

2599  O  XXI  R  90— S.  311— Material  irre- 
gularity in  onducting  sale — Substantial  injury. 
Certain  properties  were  proclaimed  for 
sale.  The  Court  executing  the  decree  sent 
two  rubkars  to  tho  Sale  Officer  the  day  be- 
fore tho  sa.le  intimiting  in  tho  one  that 
certain  parts  of  shares  wero  not  to  be  sold 
and  in  the  other  that  certain  encumbrances 
were  to  be  notified  at  the  time  of  sale,  but 
a  fresh  proclamation  of  sale  was  not  issued. 
The  judgment-debtor  applied  under  s.  311, 
Civil  Procedure  Code,  to  set  aside  the  sale 
on  the  grounds  above  stated  alleging  them 
to  be  material  irregularities. 

Held,  that  if  it  be  assumed  that  there  was 
material  irregularity  the  sale  could  not  bj 
sot  aside  unless  it  was  proved  that  tho 
judgment  deb-tor  sustained  substantial  in- 
jury by  reason  of  such  irregularity.  If  in- 
adequacy of  price  were  estahlished,  it  might 
pjrhips  be  inferred  that  the  injury  was 
caused  by  such  irregularity.  CHAUDHRI 
SYED  ALI  V.  BRINDABAN.     1    0  C  U. 

2600-  O.  XXI.  R.  90S.  311 -Applica- 
tion to  set  aside  sale —Material  irregulariiies 
in  publishing  and  conducting  sale — Substantial 
Injury — Evidence  that  substantial  injury  was 
due   to   material  irregularity. 

In  an  application  under  section  311, 
Civil  Procedure  Code,,  tho  judgment- debtors 
proved  that  there  had  been  material  irre- 
gularities, in  proclaiming  the  sale  and  they 
sustained  substantial  injury  as  the  property 
fetched  much  loss.  tba.n  the  maiket  value. 
There  being  no  direct  evidence  to  connect 
the  irregularities  to  the  lowness  of  tho 
price,  but  the  Subordinate  Judge  inferred 
that  the  latter  was  caused  by  the  irregu- 
larities  shown. 

Held,  that  a  Court  can  infer  that  tha 
inadeq^uacy  of  price  resulted  from  the  ir- 
regularities which  occurred,  and  it  is  not 
Qooessary  that  witnesses,  should  be  (called  to 
connect  the  irregularities  with  the  price  ob- 
ta,ined,  but  to  jistify  such  an  inference 
the  Court  must  rind  that  such  injury  was 
cused  by  the  material  irregularity  com.- 
plajued  of  and  thoaa  facts,   mast  be  deter- 


(  1551  ) 


CIVIL  DIGEST  OP  OASES 


(     1552    ) 


Acts  Sup:  Govt.  (V  of  1908)    {Cotd.) 

mined  according  to  tho  rules  which  guide 
Courts  in  delerinining  tlio  existence  or 
non-existence  of  lacls — ZAKI  HASAN  v. 
bllA^limU    DAYAL;  6   0-    C- -61. 

2601-  O.  y.XL  It.  VO—S.  311—Aiii->lica- 
iiun  to  act  aside  sale — Material  irrcgularily — 
SiihsUmlial  ivjitry. 

On  the  application  of  one  of  the  two 
judgment  debtors,  the  other  being  dead,  to 
Bet  aside  a  tale  under  sec.  811  of  tbe  Civil 
Procedure  Code  on  tbe  following  grounds : 
— (])  that  sanction  of  the  Commissioner  or 
Deputy  Commissioner  had  not  been  obtain- 
ed as  required  by  sec.  20,  Act  XVllI  of 
187G,  (2)  that  the  legal  representatives  of 
the  other  judgment-debtor  were  not  brought 
on  the  record  under  sec.  234,  G.  P.  C,  (3) 
that  an  order  absolute  for  sale  had  not 
been  obtained  under  sec.  89  of  the  Trans- 
fer   of    Property   Act. 

Held,  that  these  grounds  furnish  no 
ground  for  action  under  sec.  311  of  the  Code, 
and    further 

Held,  that  it  was  essential  for  the  judg- 
ment-debtor not  only  to  prove  tbe  substan- 
tial injury  and  the  irregularity  in  publish- 
i)ig  and  conducting  the  sale,  but  also  to 
prove  that  the  substantial  injury  occurred 
bj  reason  of  such  irregularity. — S.  P.  KAIN 
V.  KASHMIRI  BANK,  LIMITED,  PYZA- 
BAD,  1  0-   C.  155- 

.2602-  O.  XXL  B.  90— S-  311— Applica- 
tion lu  set  aside  sale  for — Material  irrcglari- 
ty — Order  of  sale  not  proclaimed  by  beat  of 
dmvi — Inaderpiate  price. 

Where  a  judgment-debtor  applies  to  have 
the  sale  set  aside  because  of  the  order  of 
gale  not  being  claimed  by  beat  of  drum, 
resulting    in    the  inadequacy    of    price 

Hdd,  there  being  no  evidence  In  the 
case  showing  that  the  alleged  inadequacy 
of  price  resulted  from  the  alleged  irrcgu- 
larity  in  proclaiming  the  sale  it  was  not 
a  material  irregularity  within  the  scope  of 
sec.  311  of  the  Civil  Procedure  Code.— MU- 
SDMLIAT  SUKHBAJ  KUAR  v.  SHEW 
PEAbAD    AISD  OEILAL,    1  Q.  Q.    IgQ. 

2603  O.  XXI.  R.  90~-S  311.  and  Bengal 
ToiCiVcy  Act—S.  163. — Sale  of  immoveable  pro- 
2'>erly  in  rxavfion  of  revt-dfcree  belov)  Bs.  100 
— Order  r(fntAiig  to  sit  as'ide  the  sale — Second 
appeal  against  the  aider,  moinlainability 
cf— Application  by  simple  morlcogee  to  set 
aside  a  icnt  sale,  m.ain'tainabiliiy  "of — 

The  appellant,  a  simple  mortgagee, 
brought  to  tale  property  comprised  in  his 
mortgage  in  execution  of  his  simple  money 
decree,  and  purchased  it  himself.  In  ex- 
ecution of  a  rent  decree  below  Es.  ICO,  the 
landlord-decree-holder  purchased  the  same 
property  in  Court-auction. 

Hdd,  that,  where  imimovfable  property 
is  sold  in  execution  of  a  rent  decree  below 
Bs.  100,  a  second  appeal  by  tbe  morigagee 
of  that  property  will  lie  against  the  order 
refusing  to  set  aside  tbe  sale,  and  is  not 
barred  by'S.  163  of  the  Bengal  Tenancy  Act, 
as  the    order   involVes   the    determination   of 
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a  question  relating  to  title  to  land,  or  to  sorao 
interest  in  land,  a«  between  tho  mortgagee 
and  the  purchaser.     27  C  484  28  C  110  Uist. 

Held,  also,  that,  where  laud  covered  by  a 
simple  mortgage  was  sold  in  execution  of  a 
rent-decree  and  purchased  by  the  landlord 
himself  an  application  by  tho  mortgagee  to 
set  aside  the  sale  will  lie  under  S.  3il,  Civil 
Procedure  Code.  5  C.  W.^N.  8-^1  E.  B.  foUowetl 
SAEAU  ALI  v.  EAJ  MOliUN  GUHA,  1  Q- 
L  J.  454. 

ii604  O  XXI 1190— S.  311— Non-service  of 
proclamalion — IrregnUirily — Application  under 
S.  !^91  loithont  f resit  jjroclavcaiton—  Waiver 
— Ignorance — Fraud. 

An  application  by  a  judgment-debtor  for 
an  adjournment  of  the  sale  '  without  issue 
of  fresh  proclamation  and  beat  of  drum  ' 
does  not  amount  to  a  waiver  preventing  him 
to  apply  to  set  aside  the  sale  held  on  the  day 
ae'jjurued  on  the  ground  that  the  proclama- 
tion of  sale  was  not  served  on  each,  of  the 
properties  and  consequently  the  sale  fetched 
a  low  price,  provided  that  when  he  present- 
ed his  ^petition  for  adjournment  he  was 
ignorant  of  the  fact  that  the  proclamation 
had  not  been  properly  posted  upon  the 
■\arious  properties  according  to  law,  and 
such  a  waiver  does  not  amount  to  a  waiver 
of  any  fraud  practised  upon  the  judgment- 
debtor  31  A.  230  and  15  I.  A.  171  ret  to.— 
PEEO  LALL  I'AUL  CHOWDHEY  v, 
EADHIKA  PEOSAD  PAUL.  Q  Q-  W.  N.  24. 
2605  O.  XXI.  B.  90— S.  311— Execution- 
sale,  material  irrcgidarity  in — Wrong  time — 
Froclaviaiion. 

A  sale  in  execution  of  a  decree  was  held 
at  8  A.M.,  although  the  hour  advertised  in  the 
proclamation    was  10  a.  m. 

Held,— thsit  this  was  a  material  irrigulari- 
ty  in  conducting  the  sale  within  the  mean- 
ing of  section  311  of  the  Code  of  Civil 
Procedure.  Basharutidla  v.  Uma  Chum 
Dutt,  (1889)  I.L.E.  16  Cal.,  794,  dissented 
from.  Sumo  Moyee  Debi  v.  Dakhina  lianjan 
Hanyal,  (1896)  I.L.E  24  Cal.,  291,  followed. 
Sn  PWAN  V.  ISGWE  THAIN.  4.  L-B-R 
1807.  p.  123. 

^  2606     0.   XXL   B.   90,   92,  S.   104— S.  311 

312  and  588 — J udgmevt debtor's  aj^plication 
for  re-sale  dismissed  for  defanU — Further 
application  for  revieio  also  dismissed — Appeal 
--Order  of  re-sale  without  fresh  yroclama^ 
tion   invalid. 

In  execution  of  a  decree,  an  auction 
sale  was  confirmed  under  S.  312  in  the 
absence  of  objection  under  S.  311,  and  an 
application  made  thereafter  to  set  aside 
tbe  sale  was  dismissed  for  default  and, 
thereupon,  an  another  application  was 
made  on  behalf  of  the  judgment  debtor 
asking  {a)  that  the  dismis.sed  application 
be  restored  or  (&)  that  this  be  treated  aa 
a  fresh  application  to  set  aside  the  sale 
or  (t)  that  tbis  be  treated  as  an  applica- 
tion tor  review,  but  was  also  rejected,  no 
appeal  lies  against  either  of  the  orders  of 
dibinissal,   inabmuch   as   they  do    not   come 
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either  undor  S.  588  (IG)  or  under  S.  312. 
The  action  of  tlio  Court  in  setting 
aside  the  sale  under  a  decree  and  tben 
proceeding  to  sell  tha  properly  without 
fresh  proclamation  is  illegal.  BISEIA^IBAK 
DAS  V.  UDIIO  UAM,  25  P-  R-  1907^21 
P.L-R.  1908- 

2607  O.  XXL  R.  00,  02,  01— S.  311,  312, 
and  3 13 — Objection  subsequent  to  sale  taken  by 
the  judgment- debtor  iliat  the  i^iopeity  sold 
was   not  legally  saleable  —Estoppel. 

Held,  that  a  judgmant-debtor,  who 
might  have  .raised  objections  t)  a  sale  in 
execution  of  a  decree  against  hiin,  but 
■who  has  refrained  from  doing  so,  ai.d  wlio 
might  have  appealed  against  the  order  for 
sale,  has  no  right,  after  the  sale  has  been 
carried  out,  to  prefer  an  objection  that 
the  property  sold  was  not  legally  saleable. 
UMED  V.  JAS  R  -M,  A-  W.  ».  (1907),  193- 
=4  A.  L.  J.  513-29  A-  612- 

References:— 7  A.    Gil,    2G    C3.    727,   F. 

2608  O.  XXI.  R.  00,  92,  S.  47— S:  311, 
312  and  ;84:4  (c) — Absence  of  notice  to  the 
judgment- debtor — Sale  at  low  price — Ampli- 
cation   to  set  aside  sale    dismissed — Appeal. 

A  judgment-debtor's  application  seeking 
to  have  a  sale  set  aside,  on  the  ground 
that  no  notice  had  been  issued  to  him  in 
the  matter  and  that,  in  consequence,  the 
property  was  sold  at  an  undervalue,  does 
not  fall  under  S.  311  and  an  order  dis- 
missing the  same  is  not  covered  by  S.  312 
of  the  Code.  The  order  falls  under  S.  244 
(c)  of  the  Code,  and  is  appealable  as  a 
decree. 

The  non-issue  of  notice  to  a  party 
concerned  is  not  a  material  irregularity 
in  publishing  or  conducting  the  sale  un- 
der S.  311  of  the  C.  P.  C,  1882.  It  is 
rather  an  irregularity  in  proceedings  v^hich 
are  anterior  to  the  pubhsbiug  or  the  con- 
duct   of    the    sale. 

The  words  "  publishing  or  conducting" 
in  S.  311  of  the  Code  refer  respectively 
to  the  proclamation  of  sale  under  S.  287 
and  to  the  action  of  the  officer  by  whom 
the    sale    was    held. 

The  circumstance  that  the  decree  has 
already  been  executed  does  not  make  S. 
244  (c)  of  the  Code  inapplicable,  where 
the  question  involved  is  none  (he  less  a 
"question  relating  to  the  satisfnetiou  of 
the  decree  (2C  C.  Sr/J  full)  1'AU^SUAM 
HANMANTA  v.  DALMUKUND  LaCHIKAM, 

10  B  L  R   752. 

2809  O  XXI  R  90,  9f,  92  S.  41,  S.  i7—S 
311,312,  313,  223,  21t— Public  Demands  Re- 
covery Act  (I  of  1805  and  I  of  1807,  B.  C), 
Sections  19,20.21 — Sole  in  execution  of  Certi- 
ficate— 'Maintctinabiiiiy  of  suit  in  Civil  Court 
to  set  aside  sale. 

A  suit  to  set  aside  a  sale  in  execution  of 
a  certificate  undor  the  Public  Demands  Re- 
covery Act  1  of  1S'J5,  B.  C.  is  maiutai  nablo 
in  the  Civil  Court  and  section  312  of  the 
Code  of  Civil  Prvjcedure  is  no  bar  to  such 
BUit.  29  CaL  73  followed. 
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Section  21  of  the  Public  Demands  Re- 
covery Act  is  limited  to  the  procedure  to  bo 
followed  in  execution  proceedings  to  enforce 
certificates  and  recover  the  amounts  duo 
ther';under  and  the  application  of  sections 
311,  312  and  313  of  the  Code  of  Civil  Proce- 
dure is  not  extended  by  it  to  proceedings 
under  the  Public   Demands  Recovery    Act. 

Section  223  of  the  Code  of  Civil  Proce- 
dure did  not  under  the  circumstances  of  tho 
case  authorise  the  transfer  of  the  certificate 
from  the  Burdvvan  to  the  Birbhum  Court 
for  execution,  and  when  a  Court  has  no 
power  to  send  a  certificate  for  execution  to 
another  Court,  but  nevertheless  sends  it,  and 
the  other  Court  executes  the  same  and  sella 
a  pruperty,  the  proceedings  are  vitiated  ab 
ill  id  t)  ar]d  iiii\o.  must  be  set  aside.  GIfilSlI 
CHANDRA   CHONGDAR  v.  GULAN  KAEM. 

3.  C  L  J.  235- 

2610     OXXIR.  90,  S.  115— S.  311,  622. 

A  decree-holder  who  is  entitled  to 
rateable  distribution  of  tho  assets  realized 
by  sale  in  the  execution  of  decree  obtaisied  by 
another  creditor  of  the  judgement  debtor 
can  apply  under  Section  311,  Civil  Procedure 
Code,  to  sec  aside  the  sale  held  in  execution 
of  the  decree  obtained  by  the  other  creditor 
— IG  Mad.  57. 

A  sale  cannot  bo  sot  aside  for  mis-descrip- 
tion of  tho  property  advertized  for  sale  when 
there  is  no  loss  occasioned  by  reason  of  the 
mis-description. 

A  sale  is  invalid  when  the  property  is 
purchased  without  the  permission  of  the 
court  by  the  decree-holder's  clerk  for 
the  decree  holder  and  substantial  loss  has 
resulted  thereby. 

When  a  Court  professing  to  act  under 
section  311  seis  aside  a  sale  without  proof  of 
substantial  inj  iry  the  order  is  passed  with- 
out jurisdiction  within  tho  meaning  of  sec- 
tion G22,  Civil  Procedure  Code. 

If,  on  au  application  by  the  judgment- 
creditor  that  a  fresh  prochimation  should 
issue,  the  Court  declines  to  allow  it  to  issue, 
it  is  a  ground  on  which  the  regularity  of 
the  sale  can  bo  impeached  by  tho  judgment- 
creditor.  CHAKUAPaNI  CHETTIAR  v. 
DHANJI   SETTU.  2*   M-  311- 

2311  O  XXI  R.  00,  S.  46— S.  311,  230— 
Decree  n-pon  mortgage  of  immoveable  property  — 
Immoveable  propcriy — Muiiey-dcci etc. 

Where  the  subject-matter  of  the  sale  in 
execution  was  a  decree  held  by  the  j.idgment- 
dehtor  upjn  a  mortgage  of  certain  ■immov- 
able property,  held,  tliat  the  application  under 
Section  311  of  the  Civil  Procedure  Code  was 
incompetent,  that  section  being  confined  in 
its  operation  to  sales  of  immovable  property, 
and  a  decrte  upon  a  mortgage  of  immovable 
property  could  iu  no  sense  be  regarded  as 
immovcbble.     23  Cal.  450,  followed. 

A  decree  upon  a  mortgage-bond  is    not   a 

money-decree  within  the  meaning  of   Section 

i  253  oi:  the  Civil  Procedure  Code.— 4  C.   W.  N.^ 

XXXV,  concurred.      liAlJ   NATtl    LOHBA     i\ 

BINOYENDRA      IsATH    PALiT.    6   W.   X. 

C  .  5. 
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2612-  O.  XXI.  R.  90-8.  311— Sale  of 
mortgaged  'property  in  cx<'cntion  of  siinpln 
money  decree  accrpteii  bi/  '^n^itqaqee.  A.  W. 
N.  1908  P.  49— See  T.  "P.  A.  IV  of  1832  S. 
91)    Col:  712. 

2G13-  O.  XX  [.  R.  90-8.  311—12  M.  L. 
J.    9/     Soo    S.    il    No.    218    sjipra. 

2614.  O.  XXL  R.  90~8.  3Jl—SQe  S.  47 
27  A.  155  No.  702,  5  0.  W.  N.  205  No.  8(i'J, 
31  C.  385  No.  874,  23  A.  273  No.  875,  0  0. 
L.  J.  102  No.  371,  9  C.  W.  N.  139  No.  877, 
27  A.  702  No.  876,  9  0.  W.  N.  721  No.  879, 
30  G.  142  No.  880,  5  G.  W.  N.  121  No.  881, 
1  C.  L.  J.  255  No.  882,  A.  W.  N.  1905  P. 
65  No.   834   S7ipra. 

2ol5-  0.  XXI  R.  90— S.  311— See  S.  73— 
13  M.  L.  J.  443  No.  1095,  17  M.  L.  J.  80  No. 
1097,    29   C.    548    No.    1098   supra. 

2616.  O.  XXL  R.  90— S.  311—5  C.  L.  J. 
326~-See    S.    92  No.    1248   supra. 

2617  0.  XXL  R.  90—8.  311—10  O.  C.  171 
See   S.    104    No.    1350   supra. 

2618-  O.  XXL  R.  90—8.  311— ^ee  S.  115 
92  P.  R.  1907  No.  1000,  3  L.  B.  R.  1900 
P.  275,  No.  1640,  3  M.  L.  T.  249  No.  1648 
supra. 

2619  0.  XXL  R.  90—8.  311 -See  S.  141 
8  C.  VV.  N.  160  No.1688,  9  O  C  101  No.  1691 
supra. 

2620  0.  XXI.  R.  90-8.  311—10  O.  C. 
363— See    0.    IX.    R.    9   No.    2089   supra. 

2631  0.  XXL  R.  90—8.  311-25  B.  537. 
See  O.  XXL.  R.  22  No.  236  supra.  But 
See   also  52  C.   296. 

2822  0.  XXL  R.  90  -S.  311—26  B.  303- 
See   O.   XXI.    R.   46  No.    2381  supra. 

2623  0.  XXI.  R.  90-8.  311—12  0.  W. 
N.  758.  See  0.  XXI.  R.  54  No.  2401 
supra. 

2624  0.  XXL  R.  90  -  8.  313— See  O, 
XXI.  R.  60,  70—175  P.  L.  R.  1905  No. 
2484,  4  0.  G.  329  No.  2486,  6  G.  W.  N. 
244    No.   2492,    supra, 

2625  0  XXL  R.  90-8.  311—132  P.  R. 
1906    See    0.    XXI.    R.    67— No.    2493    supra. 

26^6    O.     XXL     R.    90—8.  5ii— See     0. 

XXI.    R.  69   6.    G.   W.    N.     45  No.     2496,   8 

C.  W.  N.  686  No.  2497,  28  G.  73  No.  2498 
supra. 

ii627  0.  XXL  R.  90—8.  311— See  O. 
XXL  R.  89-5  0.  G.  137  No.  .2575,  10  O. 
C.    141  No.   2576    supra. 

2327  (a)  O  XXI R  91-^8.  313— Application 
to  set  aside  sale — Limitation,  Act,  Art.  172 — 
Saleable  interest. 

The  ownership  of  the  propjrfcy  oonbinuo3 
in  the  defaulter  uubil  a  reveuue  sale  takes 
place.  The  purchaser  of  au  estate  in  eij,e- 
cution  of  a  decree,  after  default  has  been 
m  ide  iu  payiug  revenue  for  it,  caaaabj  in 
the  eveut  of  a  aubsequeat-revenue  sale,  seek 
to  set  aside  the  sale,  under  which  he  iiad 
ipaade  the  purchase,  ou  the  ground  that  the 
judgiaeut-debtor  had  no  saleable  interest  iu 
laii  property  at  tho  date  of  sale. 

As  the  applicition  to  set  aside  the  sale 
had  been  made  mor-a  than  sixty  days  afcer 
the  date  of  sale,  it  was   barred  under    tiie 
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Limitation    Act    Art    172  (31  I  A  176   roforrod 
to).      IIAUI    UHARN    ROSE    v.    HARIDA3 

ROY,  2CLJ503. 

2628  0  XXI  R  91,  93— S.  313,  315— Exe- 
cution of  decree— Sale  -  Warranty  of  title — 
Gavoat  emptor. 

The  plaintiff  purchased  certain  proper- 
ty at  a  Gourt  sale  in  execution  of  a  decree. 
Subsequently  it  turned  out  that  other  per- 
sons were  entitled  to  about  two-third  shares 
in  the  said  property,  and  the  plaintiff  waa 
deprived  of  them.  He  sued  the  judgment- 
debtor  and  the  decree-holder  far  oontribu- 
tioQ. 

Held,  <^^hat  the  suit  was  not  maintainable. 
That  the  jadgment-debtor  in  this  case  had 
admittedly  an  interest  iu  the  property  subject 
to  the  sale  and  sections  313  and  315  of  the 
Civil  Procedure  Code  did  not  apply.  That 
the  rule  of  caveat  emptor  was  appliaable  to  tha 
case. 

That  a  purchaser  at  au  auction  sale  by 
Gourt  must  be  taken  to  buy  the  property  with 
all  risks  and  defects  in  the  judgment-debtor's 
title,  except,  as  provided  by  sections  313  and 
315,  that  in  the  absence  of  fraud  his  only  re- 
medy is  to  recover  back  his  purchase  money, 
where  it  is  found  that  the  judgment-debtor 
had  no  saleable  interest  in  the  property  at 
all,  and  that  he  cannot  by  suit,  any  more 
than  by  application,  obtain  a  refund  in  pro- 
portion to  the  extent  to  which  the  judgment- 
debtor  had  no  interest.  jMQilAiM.MAD  RAH- 
MAT-ULLAH  v.  BAGHOHO,  W  N  A  1905 
P  99  =  27  A  537. 

2629  0  XXI  R  91—8.  313—3  BLR  275-^ 
See  s.  115  No.  1640  supra. 

2630  O  XXI  R  91— S.  313  -See  O  XXI  R 
90—29  A  612  No.  2607,  3  0  L  J  235  No.  2609 
supra. 

2631  0  XXI  R  92— S.  312,524  and  3.16— 
— Co'ijirniation  of  sale— Auction  •purcha.ser's. 
title  lohen  accrues — Purchaser — Mortgage  debt 
not  exiinguished  by  judgment. 

Although  an  auction  purchaser's  title  ia 
not  oompleied  till  the  confirmation  af  tha 
sale,  yet,  upon  general  principles,  he  may 
have  equitable  rights,  arising  out  of  his  pur- 
chase, before  the  confirmation.  (14  A  W  H 
54,  19  A  188,  17  B  375,  10  B  453,  2  G  W  N  589, 
11  G  W  N  158,  12  Li  R  A  G2,  15  n  R  A  68,  24  li 
R  A  449  referred  ) 

Although  Lhe  title  to  the  property  sold 
vests  in  the  purchaser  from  the  date  of  tha 
confirmation,  he  does  not  acquire  the  right, 
title  and  interest,  of  the  judgment-debtor,  aa 
they  stand  an  tliat  date.  If  he  has  pur- 
chased in  execution  of  a  money  decrep,  ha 
takes  the  property  as  it  stood  on  the  date  of 
the  attachment  and  is  not  affected  by  auy 
subsequent  dealings  therewith  on  the  part 
at  tne  jjlgment-debtor.  If  he  has  purchased 
in  execution  of  a  decree  on  a  mjrtgage,  he 
takes  the  property  ews  it  stood  aa  the  date  o* 
the  creation  of  the  rnortgiga  and  persona 
who  have  subsequently  bjoome  interested  in 
different  fragments  of  the  equity  of  redemp* 
tioa  caunati  diaim  a  sa^ariar  titlai 
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The  mere  fact  that  a  judgment  has  been 
obtaiucd  on  a  mortgage  duos  not  extinguish 
the  debt,  and  the  mortgage  continues  as  a 
lion  till  it  is  satisfied  or  the  judgment  is 
barred  by  tlio  Statute  of  Limitaoions  3  East 
251—7  K.  U.  449,  2  G.  L.  T.  202,  214  ref. 
BHOWANI  KOKU  v.  MATHUA  PRASAD, 
7  C  L  J.  1. 

2632  O.  XX  I  R.  92— S.  312,  314.  Limi- 
tation Act  (X  V  of  1877),  Schedule  II,  Article 
*  179 — Execnliun  of  decree— Limitation — Pur- 
chase of  2Jtoj)C-rly  hy  decree-holder  in  execu- 
tion of  his  uivn  decree — Application  for  con- 
firmation of  sale  not  a  step  in  aid  of  exe- 
cution. 

An  application  by  a  decree- holder,  who 
has  purchased  a  property  in  execution  of 
bis  own  decree,  askmg  the  Court  to  confirm 
the  sale  is  not  an  application  to  take  some 
Btep  in  aid  of  the  execution  of  the  decree 
within  the  meaning  of  Article  179  of  the  se- 
cond Schedule  of  the  •  Limitation  -  Act. 
UMESH  CUANDUA  DAS  v.  SHIB  NARAIN 
MONDUL.     9   C    W.   N-  193. 

2333  0,  XXf  R  9:i-S.  Sl^i^  314— Execution 
of  decree — Sale.  Condillons  of — Paras.  9,  10 
in  Form  No.  56"  appended  to  the  Civil  Bales  of 
Practice. 

Pariigraph  9  in  form  No.  56  appended 
to  the  Civil  Rules  of  Practice  of  the  condi- 
tions of  sale  by  which  the  purchaser  is  re- 
quired to  bring  into  Court  two  copies  of  a 
certificate  of  the  sale  of  the  lot  purchased  by 
him  wiihiu  a  certain  day  for  the  approval 
and  sigiiaiare  of  the  Judge,  is  only  director 
and  is  not  a  condition  of  sale  in  the  ordinary 
acceptation  of  the  term. 

Paragraph  10  of  the  condition  of  sale  by 
which  the  purchaser's  deposit  shall  be  for- 
feited to  Government  if  any  purchaser  fails  to 
comply  with  the  conditions  does  not  apply 
to  a  case  where  a  party  fails  to  comply  with 
the  directions  given  in  para  9. 

If  para  9  is  not  merely  directory,    then  it 
is  ultra  vires  B.S  being   inconsistent    with   sec 
tion  312,  Civil  Procedure    Code.     SYED    AB- 
DUL RAHIMAN   SAHIB  v.   GOVINDA   PA- 
DAYACHI.     15   M.   L.  J.   408. 

2634     O    XX J.    P.  92— S.  312,   3U 

Where  an  order  is  passed  under  Section 
812,  Civil  Procedure  Code,  confirmiug  a  sale, 
it  is  an  order  against  the  judgment-debtor, 
though  no  application  under  Sectiou  311  has 
been  made  ;  therefore  under  the  last  para  of 
Section  312  no  suit  of  the  kind  there  des- 
cribed will  lie.  DAMODAR  BHAUSHET  v. 
TRIMBAK  VINAYAK.     3   B-    !•.  R  ,483. 

2835  0.  XXL  R.  9^— s.;3i2,  314 -Execu- 
tion sale,  suit  to  set  aside — affect  of  confirma- 
tion of  execution  sale — Limitation  Act,  schedule 
II,  Article  14  (a) — Code  of  Civil  Procedure,  s. 
312. 

A  sale  in  execution  of  a  decree  does  not 
aSect  the  right,  title  and  interest  in  the  pro- 
perty sold  of  persons  other  than  the  judg- 
ment-debtor. 

Article  12,  clause  (a),  of  the  second  Sche- 
dule of  the  Limitation  Act  only  refers  to  suits 
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by  persons  who  are  b  )und  by  the  confirma- 
tion of  the  sale  under  section  312  of  the  Code 
of  Civil  Procedure,  and  not  to  suits  by  per- 
sons other  than  the  purchaser  or  the  partiea 
to  the  suit  in  execution  of  the  decree  of 
which  the  sale  was  hold.  Lalchand  Ainbai- 
das  v.  Sakharam,  (IHbO)  Bom.  U.  C.  Rep,  A. 
C.  7.,  139;  Parokh  Ranchor  V.  Bai  Vakhat, 
(1886)  I.  L.  R.  11  15om  ,  119;;  Vishnu  Keshav 
V.  Ramchandra  Bha.,kar,  (1880)  I.  L.  R.  11  B. 
130^;  Kadar  Hussaiu  v.  Hussaiu  Saheb,  (1895) 
I.  L.  R.  20  Mad.,  118;  follow. -d.  llAJKhi 
GOYA  KAKA  v.  S.  A.  ZACGHEUS.  4  L-  B- 
1907  P  40 

2336  O.  XXI.  R.  9^-- s.  312,  514  6  C.  W. 
N.   245   See   S.    o  No.  12o  supra. 

2637  O.  XXI.  R.  46— s.  31:?,  314— See  S. 
47  G  C.  W.  N.  283  No.  799  31  C.  385  No. 
874,  32  C.  1130  No.  883,  A.  W.  N.  1905  P. 
55  No.  884,  34  C.  787  No.  885,  8  0.  C.  2.j4 
No.   886   supra. 

2638  0  XXI R  92— S.  312,  314— See  S.  73 
13  M  L  J  231  No.  1095,  29  C  548  No.  1098 
suj^ra. 

2639  O  XXI  R  92— S.  312,  314—29  P  R 
1907— ^ee  S.    115  No.    IGOO  supra. 

2640  0  XXI R  92— S.  312,  314  Id  *P  L  R 
1907— See  0  XXI  R  46. 

2641.  O  XXI  R  92— S.  312,  31,',  4M  LT 
96—SGe    0  XXI  R    89   No.  2577  supra. 

2612-  O  XXI  R  92— S.  312,  ^14 -See  O 
XXi  R  91  25  P  R  1907  No.  2G0G,  29  A  612 
No.  2607,  10  B  L  R  752  No.  260S,  3  G  L  J 
235  No.  2609  supra. 

2643     O   XXI  R  93— S.  315— Hindu   Law 

—  Father's  debts-Sale  of  family  properly  in 
execution  of  decree  passed  against  father  on 
mortgage  executcii  by  him — Exemption  of  sons' 
shares — Auction  purchaser's  rigiits  for  refund 
of  part  of  purchase  money — Transfer  of  Pro- 
perty    Act  16&2  section  82. 

After  the  sale  of  family  proparty  in  exe- 
cution of  a  decree  pissed  against  a  Hindu 
father  on  mortgage  executed  hy  him  aloue 
the  sous  obtained  a  decree  against  thj  auc- 
tion purchaser  and  the  mortgagees  declar- 
ing that  their  interests,  amjuning  to  four- 
fifths  of  the  mortgaged  property,  w^re  not 
affected  by  the  decree  or  the  sale  as  they 
had  not  been  made  parties  to  the  suit  for 
sale  as  requited  by  Sec  ion  85  of  the  Trans- 
fer   of  Property  Act. 

The  auction  purdiaser  afterwards  claim- 
ed from  the  decree-holders  four-fifths  of 
the  purchase  money  and  in  the  aliemative 
to  recover  the  same  amount  from  the  sous 
and  grandsons  of  the  mortgagor  by  sale  of 
their  rights  and  interests  (  our-fifths)  in  the 
mortgaged    property. 

Held,  that  the  claim  against  the  decree- 
holders  was  not  valid  hut  thi  plaintiff  was 
entitled  to  the  decree  prayed  agaiust  the 
sons  and  grandsons  of  the  mortgagor,  the 
mortgage  was  found  to  have  been  executed 
for  necessary  debts. 

A  purchaser  is  only  entitled  to  receive 
back  his  purchase  money  under  the  condi- 
tions stated   in   Section  315,  Civil  Procedure 
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Code,  "whotbor  by  applicalion  under  tbat 
section  or  by  suit. 

17  Mad.  228;  L  U  5  I  A  llG  at  p.  128;  2 
All.  828;    L  11  14  A  0    'd'dl    referred  to. 

On  tbe  pi-incipal  cnunciatod  in  Section 
82  of  tbo  Transfer  of  Property  Act  Lbo  sluires 
of  tbe  s'>ns  and  grandsons  of  tbo  mortgagor 
were  liable  to  eon  tribute  ratcably  to  tbe 
debt  secured  by  tbo  mortgage  as  tbe  debt 
incurred    was  not    tainted    with   immorality. 

19  All.  515,  p.  fl8;  21  All.  301;  22  All. 
307    referred  to.     SHaNTO    ClIANDAU    MU- 

KEiyi   V.  NAiN  suKii.    W  N  A  1901  p. 

101  =  '^3  A  355 

2644  O  XXI  R  93— S  S15— Sale  in  cxecti- 
tion  of  decree — Frodamaiion  of  sale — Mistake 
as  to  area  of  land  advertised  for  sale — Conjlr- 
tnation  of  sale—liight  of  anciion-piircJiaser  to 
compensation  and  abatement  of  rent. 

Wbere,  after  tbe  confirmation  of  sale 
held  in  execution  of  a  decree,  tbe  auction- 
purcbaser  claimed  from  tbe  decree-bolder  a 
refund  of  a  portion  of  tbe  purchase-money 
paid  by  him  on  tbe  ground  that  there  was  a 
deficiency  in  tbe  area  of  land  purchased  by 
him,  as  compared  with  the  area  given  in  tbe 
proclamation  of  sale,  and  also  asked  for  abate- 
ment of  rent  in  respect  of  the  deficiency. 
held,  tbat  the  audition  purchaser  bad  failed 
to  show  that  the  price  paid  by  him  was  in 
excess  of  the  fair  value  of  the  property,  and 
tbat  he  paid  the  price  by  reason  of  the  mis- 
description and  was,  therefore,  not  entitled 
to  compensation  claimed  by  him,  but  under 
tbe  terms  of  tbe  lease  ho  was  entitled  to  an 
abatement  of  rent  for  the  deficiency  proved. 
DOYAL  KRISHNA  NASKAR  v.  AMRITA 
LAL  DAS,  29  C  370- 

2645  O  XXI  R  93— S  ?>16.— Execution  of 
decree— Sale  set  aside  —Suit  for  refund  of  piir- 
chase-moncy — Parties — Judgment- debtor  not 
necessary  party. 

When  a  sale  held  in  execution  of  a  decree 
is  not  upheld  and  the  auciion-purchaser 
claims  refund  of  the  purchase-money  the 
suit  is  not  barred  by  section  315  of  the  Civil 
Procedure  Code,  for  the  section  is  an  enab- 
ling one  and  not  prohibitive  of  an  indepen- 
dent action  in  a  Civil  Court. 

This  judgment  debtor  is  not  a  necessary 
party  to  such  a  suit.  SURENDRA  NATH 
GHOSE     V.  BENI    MADHAB     MISRA.      10 

C  ^^  2274- 

2646*'  O  XXI R  93— S.  315-Sultfor  refund 
of  purchase- 7110 ney — Sale  in  execution — War- 
ranty of  tille— Failure  of  consideration — Suit 
after  confiimation  of  sale.     Maintainability  of. 

If  a  "party  purchase  at  a  sale  in  execution 
■with  full  knowledge  of  the  true  state  of 
things  and  knowing  that  tbe  title  offered  is 
defective,  a  claim  to  be  relieved  from  the  con- 
sequences of  his  purchase  cannot  be  listened 
to.     L  R  5  I  A  116  referred  to. 

A  fortiori  wbere  a  purchaser  had  allowed 
a  sale,  by  the  Court  to  him,  to  be  confirmed 
and  the  purchase- money  to  be  paid  over  to 
a  judgment-creditor,  he  cannot  be  allov^'ecl  to 
succeed  in  a  suit  for  the  recovery  of  that  pur- 
chase money. 
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Before  a  suit  for  the  rotund  of  purchase 
money  can  bo  maintained,  two  events  must 
occur-lirst,  it  must  have  been  found  tbat 
th.j  judgment-debtor  had  no  saleable  interest 
and,  secondly,  tbe  purchaser  must  bo  depriv- 
ed of  the  property,  22  B.  783,    referred   to. 

A  suit  for  a  return  of  purchase  money 
will  be  maintainable  where  there  has  been  a 
total  failure  of  consideration. 

Tlie  pioc  idure  under  section  315  of  the 
Code  of  Civil  Procedure  is  by  summary  ap- 
plication within  a  limited  time  and  not  by 
suit.  So  wliero  a  purchaser  at  a  Court  sale 
held  m  execution  of  a  decree  purchased  the 
pr(jporty  and  tbe  sale  was  confirmed,  but 
who  subsequently  succeeded  iu  establishing 
his  title  to  the  property  in  a  suit  under  sec- 
tion 283  of  the  Code  of  Civil  Procedure,  and 
who  then  sued  for  the  refund  of  his  pur- 
chase money. 

Held,  that  the  suit  could  not  be  maintain- 
ed. 

There  is  no  warrnty  of  title  in  saleg 
under  a  decree  of  Court.  SUMER  CH  ND 
V.  WAHID  HCSAIN  KHAN.  S-  C-,  W.N. 
A,  1906,  p.  310  =S,  A-  L.  J.  819. 

2647.  O.  XXI.  R.  93— S.  315-Sale  set  aside 
— Application  for  fresh  sale — Limitation  Actj 
Art.    178. 

If  a  sale  held  in  execution  of  a  decree 
is  set  aside,  an  application  by  the  decree- 
holder  for  a  fresh  sale  is  governed  by  Art. 
178  of  the  Limitation  Act  and  time  does 
not  run  until  the  date  of  the  order  direct- 
ing him  to  refund  the  purchase  money. 
S.  315,  C.  P.  C,  empowers  tbe  auction- 
purchaser  to  require  repayment  of  the  pur- 
chase money,  iriut  does  not  impose  upoa 
tbe  decree-bolder  the  duty  of  tendering  the 
money  as  soon  as  the  sale  is  set  aside.  He 
is  bound  to  pay  the  purchase  money  only 
if  called  upon  to  do  so,  but  not  otherwise; 
and  until  he  is  so  compelled  to  refund 
the  purchase  money,  he  has  no  right  to 
call  upon  the  judgment-debtor  to  jDay  his 
debt  a  second  iiaie.— VENii ATAPPA  liOW 
V.    AYYANNA.     17  M.   L.  J.   194. 

2648-  0.  XXI.  R.  93— S.  2,15— Provincial 
Small  Cause  Courts  Act  (IX  of  1887)  Sche- 
dule  II,  Articles  11,  2L — Small  cause— Execu- 
tion of  decree — Sale — Judgment- debtor  having 
no  interest  in  property  sold—Suit  for  refund 
of   purchase-vioncy  by    a ucHon-j-^ur chaser. 

A  suit  by  an  auction-purchaser  of  im- 
moveable property  for  refund  of  purchase- 
money  paid  by  him  on  the  ground  that 
the  judgment-debtor  had  no  saleable  inter- 
est in  tbe  property  is  cognizable  by  a  Court 
of  Small  Causes.  1  W.  N.,  CaL,  140,  4  W. 
N  Cal,  63  referred  to.  ABDULBHAf  CHHO- 
TAMBHAI   V.   NATHIA     PARSHOTTAM.     8 

B.  L-  K.  369 

i^64;9  O  X.XI  R  ^o-S.  315  — Execution  sale- 
setting  aside  sale — Saleable  interest  of  the  judg- 
vient-dtbtor — Right  of  a  purchaser  at  an  exe^- 
cution  sale  28  G  238— Sm  Pro.  SCO  Act 
IX  of  1887   Col.   780. 
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2650  0   XXI  R   93— S.   315   SOWN  240 

Bee   S.   47    No.    78'2    aupra. 

2651  O  XXI  H  98— S.  315,  k?  A  557— See 
OXXI    K    91    No.    2(J28    supra. 

2651  (a)  O  XXI  R  94— S.  316— ^QQ  S.  C5 
Cols.    1171,  1173,  2Grr2    O  XX[  R  95-S.  818. 

Deciee-hoUlcr  forcibly  removing  judgment- 
debtor  in  i^ossession  of  house.  Powers  of  the 
bailiff  to  remove. 

Where  a  docrco-holder  in  execution  of 
hia  decree  for  possession  of  a  house  of  his 
own  accord,  without  any  invitation  by  the 
bailifl,  ftnd  witiout  the  bailiff  seeking  his 
help  or  invoking  liis  interference,  forcibly 
removed  the  judgment-debtor  who  was  in 
possession  and  lie  Was  convicted  under 
bection    823    of  the    Indian    Penal   Code. 

Hc'ld,  that  the  conviction  was  right. 
The  biilifl  to  whom  the  warrant  was  is- 
sued by  the  Court  had  under  Section  818 
of  Civil  Procedure  Code  power  to  remove 
any  person  refusing  to  vacate  the  house 
and  the  power  of  removal  given  to  the  bailiff 
included  by  necessary  implication  the  pow- 
er to  do  every  thing  Cbseutial  for  the  pur- 
pose but  the  decree-holder  had  acted  cri- 
minally in  removing  the  judgment-debtor 
EMPEROR  V.   MAGaN    NARSIRAM.     5    g 

L  a,  977. 

2653  0  XXI  R.  95S.  318— Penal  Code 
S.  447 — Actual  possession  given  to  auction-pur- 
chaser in  execution  entry  and  assault  by  judg- 
ment-debtor''s  subtenants. 

The  auction-purchaser  was  put  in  actual 
possession  of  the  lands  sold,  under  8.  318, 
C.P.  Code,  without  a'ly  opposition.  The  auc- 
tion-purchaser also  exercised  acts  of  posses- 
sion over  the  land  by  tilling  and  manuring 
the  same.  Thereafter,  the  accused,  alleging 
themselves  to  be  sub-tenants  of  the  jadgment- 
debtors  under  a  lease-deed  prior  in  date  to 
the  purchaser  obtaining  possession,  forcibly 
entered  upon  the  land,  assaulted  the  pur- 
chaser's men  who  were  engaged  on  the  lands 
and    turned    them    out  of  possessijn. 

Held,  the  accused  were  guilty  of  an  ofTence 
under  S.  447  of  the  Penal  G.  the  accused  must 
establish  their  rights,  whatever  they  might 
be,  against  the  auction-purchaser  in  a  Civil 
Court  ;  they  ought  not  to  take  the  law  into 
their  own  hands.  16  C.  206,  foil,  12  A. 
and  E.  624  ;  7  B.  H.  C.  A.  82  ;  1  M.  and  G.  644; 
14  M.  and  W.  442;  10  0.  B.  N.  S.  713  and; 
1  Q.  B.  1.  Dis.  and  Rjfd.  to.  KAlLAStI 
GHOSE  V.  JUGAL  LOHAR  1  Q-   L.    J.    104 

2654  O  XXI  R  9J— S.  318  does  not  bar 
suit  for  possession  : — • 

The  fact  that  an  application  under  S. 
318  of  the  Code  of  Civil  Procedure  made 
by  an  auction-purchaser  has  been  rejected 
as  made  beyond  time  is  no  bar  to  a  suit  for 
possession  of  the  property  purchased.  9  C 
602;  14  C  644    followed.     SHEO    NaRAINv. 

NUR  ManAi\niAD.    4  A  li  J  434- A  W 
N  1007   P  131 

2655  O  XX r  R  9.5— S.  318—S7iit  by  ten- 
ant judgnent- debtor  agjiust  auction  purchaser 
— Deiivciy   of  iposaesswn  12   OWN  694 — See 


Acts  Sup:  Govt.  (V  of  1903)  {Cor^td,) 

Specific    Relief    Act  I  of   1877  S.  9  Col.  398. 

2653  O  XXI  R  95— S.  318—Limitaiion 
Act  sch.  II  art.  178 — Execution  of  decree — 
Liniilwiion. 

Although  the  grant  of  a  certificate  is  a 
necessary  proliminary  to  an  applicatioa 
under  section  3L8  of  the  Code  such  appli- 
cation will  be  barred  under  article  178  of 
the  second  schedule  to  the  Indian  Inmita* 
tioa  Act,  1877,  if  not  made  within  three 
years  of  the  date  of  the  certificate,  that  ia 
to  say,  the  date  of  the  confirmation  of  sale 
(A  W  N  188:3  P  262  refd.  3  B  483,  17  B  228 
diss).     RANJLT    SIN<iH  u.  BALDWO  SINGH 

AWN  (1908)  182  =  5  A  L  J  516, 

2357  O  XXI  R  UJ,  9?,  9J,  103—318,  335— 
Limitation  Act  (XV  of  1877),  Schedule  II,  Ar- 
tide  167 — Execution  of  decree — tlesistence  by 
third  party — Application  under  section  335  filed 
after  limitation  period. 

Held,  by  Aiknianl  J.  (Knox  J.  duhitante) 
that  in  case  an  auction  purchaser  is  obstruct- 
ed by  a  tliird  person  in  taking  possession  of 
property  of  the  judgment-debtor  purchased 
by  him  he  may  file  an  application  under  sec. 
335  of  the  Civil  Procedure  Code,  witiiin  30 
days,  but  if  he  neg.ects  to  do  so  he  must  file  a 
separate  suit,  for  recovery  of  possession.  11 
Bom,  473  followed;  13  Mad,  504  and  18  All,  233 
referred  to.  KESRI  N A  RAIN  v.  ABDUL  HU- 
SAIN,  W  N.  A,  1904  P  46. 

2658-  O.  XXI.  R.  95— S.  318,  12  M.  L.  J.  97 
See  S.  11  No.  218  supra. 

2659-  O.  XXI.  il.  95-S.  818— See  S.  47,  28 
M.  87  No.  699,  26  M.  470  No.  701,  29  A.  207 
No.  730,  25  M.  59  No.  788,  7  0.  W.  N.  591  No. 
828,  A.  W.  N.  1906  P.  87  No.  887,  5  A.  L.  J, 
20  No.  888,  6  0.  L.  J.  749  No.  889  supra. 

2660-  O.  XXI.  R.  96-S.  319,  17  M.  L. 
J.    599  See  S.    47  No.    731    supra. 

2661-  0.  XXI.  R.  97,  99— S.  3'iS  ,  S34,  335 
— RcListance  or  obstruction  in  the  cxeciition 
of  decree  for  possession— Execution  of  decrees 
for  possession. 

Sections  328-833  of  the  Code  of  Civil 
Procedure  relate  solely  to  resistance  or  ob- 
struction in  the  execution  of  dcciee  for  posses- 
sion. Resistance  and  obstruction  to  auction 
purchasers  are  dealt  with  in  sections  334 
and  335.     MOJILAL  v.  MARDAN    PARWAR, 

15  C  P.  L-  R    1902  p.  49. 

2682.  O.  XXI.  R.  97— S.  328,  334—25 
M.    629  See    S.    47    No.    783   supra. 

2633-  O.  XXI.  R  97— S.  328,  334-33  C. 
487    See    74    No.  1015    supra. 

2864-  O.  XXI.  R.  97— S.  323,  334—25  B. 
478    See  S.    98    No.    1224. 

26r35-  O.  XXI.  R.  97 -S.  328,  334—9  B. 
L.    R.    936-See    S.  115   N.   1639  supia. 

2666-  0.  XXI.  R.  98-S.  329,  830—33  C. 
487    See    S.  115    No.    1015    supra. 

2667.  O.  XXI.  B.  99  -S.  332,  S35--Ques' 
lion   of   title  when   may  be  enquired   into. 

The  issue  that  properly  arises  in  a  suit 
registered  under  section  331  of  the  Civil 
Procedure  Code  is  v/hether  the  person  ob- 
structing was  in  possession  on  his  own  ac- 
count  jr  oa   account  of  5\jme  person  otiiej 
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than  !the  jadgraont-dobtor,  and  no  question 
of  tiUe  botweon  tb.o  plaintilT  and  his  j  idg- 
nient-debtor  requiring  tho  docroe  agai.ist 
him  to  bo  ra-oponod  can  possibly  bo  adju- 
dicated   upon    in    such    a    proceeding. 

Bat  in  a  case  between  a  docreo-liolder 
and  a  person  resisting  execution  claiming 
under  a  title  adverse  to  the  judgment-deb- 
tor, the  question  of  title  as  between  those 
parties  necessarily  requires  decision.  MA- 
HOMKD     ISUBSAHEB     v.     BASHETAPPA 

TAKAPPA.    6  B.  L  R   211  =  27  B-  302. 

2667  (a)  OXXI  R  99— S.  33 1,  335— Exe- 
cution, of  dacrce — Proceeding  under  Ch.  XIX- 
Giinl  Procedure  Code — Adverse  possession — Li- 
viitaiion  Act  {XV  of  1S77),  s.  28. 

The  plaintiffs  obtained  a  decree  for  pos- 
session of  lond  and  in  the  execution  of  that 
decree  the  officer  charged  with  the  execution 
of  the  warrant  was  resisted  or  obstructed  by 
the  rospjudent.  This  led  to  proceedings 
under  division  (hi  of  Chapter  XIX  of  the 
Civil  Procedure  Code,  and  the  claim  was 
numbered  and  registered  as  a  suit  between 
the  decree-holders  as  plaintiffs  and  the  claim- 
ant as  defendant  in  pursuance  of  an  order 
passed  on  the  26th  of  July  1902.  It  was  con- 
tended that  as  that  date  the  claimant  had 
been  in  adverse  possession  of  the  property 
for  more  than  twelve  years,  the  interest  of  the 
decree-holders  was  extinguished  under  s.  28 
of  the  Limitation  Act. 

H'dd,  that  the  contention  had  no  force 
and  the  claimant  was  not  entitled  as  against 
the  decree-holders  to  count  the  time  up  to 
the  26th  of  July  1902,  as  the  period  of  adverse 
possession;  for  the  period  of  twelve  years  ex- 
pired in  March  1902,  and  prior  to  the  proceed- 
ings had  been  taken  under  division  {h)  of 
Chapter  XIX  of  the  Code.  KRISIINAJI 
BAPPAJI  V.  KASHIBAI,  7  B  L  E  667  =  80  B 
115 

2638-  0  XXI B.  99— S  331,  335— Execution 
of  decree — Silu  hciween  objector  and  decree- 
holder — Question  of  title  7misl  be  cleter^nined. 

Held,  that  in  a  proceeding  under  section 
331  of  the  Civil  Procedure  Code  when  the 
claim  is  registered  as  a  suit  the  question 
of  title  must  be  tried  by  Court — the  trial  is 
not  confined  merely  to  the  question  of 
bona  fide  possession,  14  Bom.  627,  22  Bom. 
697  referred  to.  MAHIP  RAI  v.  DWARKA 
RAI  A.  W-  N.  1905-  P.  60  =  2  A.  L.  J.  132  = 
27  A  453 

2389  O  XXI R  99— S.  33i,  335— Resistance  or 
obstruciion — Decree  for  partition — Decree  for 
possession— Partition  Act  {IV  of  1893),  S.  4. 

Where  a  person  is  held  entitled  to  the 
possession  of  a  share  in  certain  property  after 
partition,  and  a  commissioner  is  appointed 
to  partition  the  projoerty  and  put  him  in  pos- 
session of  his  share,  resistance  to  such  com- 
missioner is  "resistance  or  obstruction,"  v^'itb- 
in  the  meaning  of  S.  331,  C.  P.  Code,  to  a 
decreu  for  possession. 

It  is  ov.ly  when  the  suit  is  for  partition, 
that  a  member  of  the  jjint  family  may  buy 
out  the  plaintiff,  under  S.  4  of   the   Partition 
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Act.  He  is  not  entitled  to  do  so  when  the  suit 
has  boon  decreed  arid  tho  decree  for  post^easioa 
is  being  cxocut.ed  16  M.  127  Foil.  ICaLI 
KUMaU  MUKIillJI  V.  BUAHMA-JN.vi^DA 
MlTIvHKHJI,  7  C-  L-  J.  98. 

2370  0  XXI  n.  99—6'.  331,  ^35— Order  to 
plaintiff  to  take  steps  under  6'.  337,  C.  P.  C. 
— Not  proper  disposal  of  execution  petition. 

Wbere  a  Judge  made  an  ordtr  in  the 
following  terms: — "  Let  the  plaintiff  take 
steps  under  S.  331,  C.  P.  C,"  it  was  held  that 
such  an  order  was  not  a  proper  disposal  of 
the  petition  for  execution. 

Wbere  such  an  order  was  paased  behind 
the  plaintiff's  back  and  without  notice  to 
him,  it  was  hold  that  it  must  be  set  aside. 
MAIP:TY  SUBRAYADU  SOHUKAll  y.  ]iA- 
HIM  MISS  A  BSGAM  SAHEBA,  3  M  L  T  295- 

2371  O  XX7/?  99— S  331,  336 -Execution 
of  decree — Claim  by  person  other  than  judg- 
ment-debtor—  Inquiry. 

S.  331  of  the  Code  is  imperative,  and  in 
all  cases  in  which  its  provisions  are  applic- 
able they  must  be  given  effect  to.  A  person 
other  than  the  judgment-debtor  in  possession 
of  property  objected  to  the  execution,  alleg- 
ing, in  good  faith,  some  title  to  the  property. 
Meanwhile,  execution  was  stayed  pending  a 
suit  by  the  mortgagee  of  the  judgment-debtor, 
Therefore  the  Court  did  not  pass  any  order 
on  this  petition.  The  order  staying  the  ex- 
ecution being  withdrawn,  the  District  Judge 
before  whom  the  pecition  was  pending  order- 
ed the  execution  of  the  decree,  on  the  ground, 
that  the  petitioner  was  no  longer  in  posses- 
sion of  the  property,  he  having  been  tem- 
porarily  absent. 

Held,  on  revision  by  the  Chief  Court,  that 
the  petitioner's  objection  having  been  pre- 
ferred in  good  faith,  should  have  been  made 
the  subject  of  proper  inquiry  under  S.  331. 
His  temporary  absence  could  nob  aft'ect  bis 
claim.     SCNDAR  DOSS  v.  RAJA    BALDEO 

siNaH,ii8F-  R.  1037. 

2072  OXXI  B  99.  97,  100— S.  331,  335,  328, 
332 — Possession  of  tenant. 

Per  Tyabji,  J.  The  word  'possession'  in 
sections  328  to  331,  Civil  Procedure  Code,  hag 
the  wider  general  meaning,  and  it  includes 
constructive  and  symbolical  possession  quite 
as  much  as  actual  physical  possession. 

Per  Whiiworth,  J.  The  word  'possession* 
in  section  331  is  limited  to  actual  physical 
possession  and  does  not  extend  to  the  posses- 
sion of  a  landlord  exerc  sed  through  his  ten- 
ants. 

Per  Candy,  J.  There  is  a  current  of  deci- 
sions in  favour  of  the  view  that  the  words 
'claiming  to  be  in  possession  of  his  ov\rn  ac- 
count, or  on  account  of  some  person  other 
than  the  judgment-debtor,  may  be  tak- 
en as  including  a  person  who  is  not  in  per- 
sonal occupation  of  the  land,  but  who  claims 
to  be  in  possession  through  the  person  who  is 
in  actual  possession.  Possession  by  a  garden- 
er or  a  servant  is  of  course  the  possession  of 
the  owner.  But  possession  by  a  tenant  is 
different,  where  the    alleged   tenant  is  a  third 
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party  and  not  the  judgmont  debtor,  and 
where  he  is  said  to  be  in  po.ssorfriion  as  the 
tenant  o£  a  lardlord,  who  is  also  not  a  party 
to  the  suit,  then  the  obstruction  to  the 
Court's  officer  would  naturally  and  probably 
,bc  mado  by  the  tenant  wbo  is  on  the  spot, 
and  ho  would  then  be  the  person  who  would 
be  summoned  under  soctiou  328,  and  who 
whould  be  the  claimant  under  section  331, 
claiming  to  be  in  possession  on  account  of  his 
landlord  who  is  other  than  the  judgment-deb- 
tor. When  such  a  claim  is  registered  as  a  suit 
the  person  alleged  to  be  the  landlord  will  na- 
turally be  joined  as  a  party,  and  the  dispute 
will  then  be  thoroughly  investigated.  But 
where  the  tenant  is  the  judgment-debtor,  and 
is  thus  debarred  from  making  a  claim  under 
section  331,  and  the  third  party  who  claims 
to  be  the  landlord  of  the  tenant  in  possession 
actually  obstructs  the  Court's  officer,  then  the 
current  of  decisions  is  in  favour  of  the  view 
th  it  such  third  party  is  entitled  to  intervene 
under  s.  331. 

Having  regard  to  the  explanation  to  sec. 
647  that  the  section  wos  not  applicable  to 
applications  for  the  execution  of  decrees, 
which  are  proceedings  in  suits,  it  is  ques- 
tionable whether  sec.  575  would  apply  to 
applications  made  under  section  622  relating 
to  cases  under  s.  331  Civil  Procedure  Code. 

14  Bom,  627,  22  Bom,  967,  14  All,  417,  15  W 
B,  70;  16  Cal,  50,  3  Mad,  81,  17  Bom,  718,  20  W 
B,  373,  2-2  W  R,  123,  20  Bom,  2(>0,  referred  to. 
MANOHA  RAM  V.  FAKIR  GHaND  3  B  Ij  R 
68-5  BliR  58  =  25  Bi78- 

2673  O  XXI  R  99,  101,  103,  S.  16— S.  331, 
335,  16- 'Execution  of  decree — Suit  to  remove 
obstruction — Jurisdiction. 

Section  335,  Civil  Procedure  Code,  simply 
enacts  that  a  party  against  whom  an  order  on 
a  summary  proceeding  is  passed  may  insti- 
tute a  suit  to  establish  th  i  right  he  claims  to 
present  possession  A  suit  so  instituted  would 
not  bo  a  continuation  of  the  summary  appli- 
cation, but  an  independent  proceeding  go- 
verned by  the  relevant  provisions  of  the  Code. 

Under  section  16,  Civil  Procedure  Code, 
the  proper  Court,  for  such  suit  would  be  that 
within  the  local  limits  of  whose  jurisdiction 
the  property  was  situate.  Da^EUL  DHAR- 
MA  ^^  SHRIPAT  NARAYAN,  6  ?,  Ia  R  301- 

26  .'4  O  XXI  R  99,  i09— S.  3J1,  335,  SS^~ 
Obstribction  to  delivery  of  possession  by  the  third 
party  in  good  faith — His  remedy  — 

Section  331,  C.  P.  C,  contemplates  an  ap- 
plication by  the  decree  holder;  auct  a  third 
party  resisting  the  delivery  of  possession  of 
property  to  a  decree-holder  cannot  apply  for 
the  investigation  of  his  claim  under  this 
section  hut  may  do  so  under  section  3:32  of 
the  Code  after  he  has  been  dispossessed.  SU- 
KHAN  SINGH  V.  BAIJ  NATH   GOENKA,  12 

C  W  N115- 

2375  O.  XXI.  R.  99,  S.  47— S.  331,  33o, 
241  —  Execution  of  decree — Fieshsuit — Obstruc- 
Hon  by  party  to  suit,  not  being  a  judgment- 
debtor. 

A     party   to   a    suit    againat  whom  no 


decree  has  been  passed  is  not  a  judgment- 
debtor  and  when  an  obstruction  is  caused 
by  such  a  person,  his  claim  should  be 
numbered  as  a  suit  and  proceeded  with  un- 
der  S.    331,    Civil    Procedure    Code. 

Section  244  does  not  apply  to  the  caso. 
22  Mad.,  161  not  followA.  23  Mad.,  391 
distlnqnished.  JATHAVEDVN  NAMBUDHI 
V.   KCNJA    ACHAN     AVERGAL.     16    M-  L. 

J.  433  =  2  M   L.  T.  34  =  30  M    72. 

2676  O.  XXI.  R.  99-337,  335— 4.  TT.  N. 
I9/>'7    P.    64    See    S.    11  No.    490    supra. 

2677  O.  XXI  R.  99-3  51,  335—34  C.  437 
See   S.    74    No.    1015    supra. 

2678  O.  XXI.  R.  99-33i,  335—25  B.  478 
See   S.    98  No.    1224   supra. 

2879  O.  XX r.  R.  99.  101,  lOZ—S.  335-- 
Obstruction  by  manager  of  a  joint  Hindu  fami' 
ly — Minor  co-parceners  not  bound  by  mana- 
ger's  acts   after  partition. 

A,  a  manager  of  a  joint  Hindu  family, 
obstructed  the  defendants  in  taking  posses- 
sion of  certain  lands  in  execution  of  a 
decree.  Some  time  after  this,  the  minor 
step-brothers  of  A  having  separated  from  A 
and  the  lands  to  which  the  obstruction 
was  offered  having  been  allotted  to  the 
minor's  share.  A  took  no  further  part  in 
the  miscellaneous  proceeding  that  followed 
the  obstruction,  and  on  the  6th  August 
1898,  the  Court  passed  an  order  under  S. 
335  of  the  Code,  in  favour  of  defendants. 
The  minors  brought  a  suit  on  the  11th 
November  19a3,  to  establish  their  title  to 
the  lands.  Both  lower  Courts  dismissed  the 
suit  on  the  ground  that  it  was  barred  un- 
der Art.  11  of  the  Limitation  Act  inas- 
much as  it  was  instituted  more  than  a  year 
after  the  order  passed  unaer  S.  335  of  the 
Civil    Procedure   Code. 

Held,  that  the  order  was  no  bar  to 
plaintiff's  suit,  since  V  did  not  represent 
the  minors  when  the  order  under  S.  335 
of  the  Divil  Procedure  Code  was  made. 
SHIDAPPA  RYAWAPPA  v.  YE^^KAJI 
KRISHNA,    10  B-  L-  R-  550- 

2-380  O.  XXI.  IR.  99,  10 L,  103 -S.  335  — 
Final  order  on  judicial  deter minatioii-Iiimita- 
tion  Act  (XV  of  1877;,  ^ch.  II,  Art.  li— Dec- 
ree against  Manager  of  the  joint  Hindu  fa- 
mily. 

An  order  Under  S.  335  of  the  Code 
to.   be    final    must   be     made    upon    enquiry. 

The  matter  of  the  obstruction  com- 
plained against  was  not  investigated  at  all, 
and  there  was  no  judicial  determination 
as  to  whether  the  obstruction  did>  SiS.  a 
matter  of  fact,  exist  or  whether  the  obstruc- 
tion was  justifiablo,  and  the  Court,  with- 
out any  enquiry,  dismissed  the  application 
for  default,  and  the  proceeding  was  with- 
drawn. 

Held,  the  order  is  no-t  of  the  descrip- 
tion contemplated  by  S.  335  of  tlui  Code, 
n.nd  Article  11,  Schedvile  II  of  the  Limi- 
tation Act,  has  no  application  (31  G.  49t 
followed  1  C.   W.  N.  21  Disc.^ 
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Tho  test  is,  whether  the  order,  wliich 
is  relied  upon  as  a  bar,  has  been  made  af- 
ter enquiry  or  witliout  any  investigaliou  at 
all.    (15    G.   521  Uefd.) 

If  only  the  claimant  docs  not  adduce 
evidence  or  is  absent,  it  does  not  follow 
that  there  are  no  materials  before  the 
Court  to  enable  it  to  enquire  into  the  mat- 
ter. If  the  Court  does  enquire  into  it  and 
dismisses  the  application,  the  order  is  made 
upon    investigation    (32  C.  537    doubted.) 

The  binding  character  of  a  decree,  pas- 
sed against  tho  karta  or  manager  of  joint 
Hindu  family,  in  respc^ot  of  a  liability  pro- 
perly incurred  for  the  necessities  of  tho 
family,  upon  the  interests  of  the  other 
members  depends,  not  v\pon  their  having 
or  not  having  been  parties  to  the  suit,  but 
on  the  authority  of  the  manager  to  incur 
the  liability.  (14  B.  697,  23  B.  872,  29  0. 
583,  9  0.  W.  N.  879  Refd)  KUNJ  BEHA- 
EI  LAL  V.  KANDH  PRASHAD  NARAIN 
SINGH,    6  C-   L.  J.  882. 

2881.  O.  XXL  B.  99,  101,  103— S.  335 
—Liiiiitation  Act,  1877,  Schedule  II,  Article 
11 — Suit   to    set   aside   order. 

Where  a  plaintiff  claimed  in  the  mis- 
cellaneous proceeding  under  Section  335  of 
the  Code  of  Civil  Procedure  a  right  to  the 
possession  of  certain  property  and  failed, 
and  more  than  a  year  after  the  date  of 
the  order  passed  against  him  under  that 
Section  he  brings  what  is  in  name  a  suit 
for  partition  but  in  substance  a  suit  for 
the  possession  of  that  very  property  under 
the  self  same  right  put  forward  without 
avail  in  the  miscellaneous  proceeding,  his 
suit  is  "to  establish  his  right"  to  the  same 
property  covered  by  the  order,  and  the  suit 
is  barred  under  Article  U,  Schedule  II  of 
the  Limitation  Act.— ,5  Boni.,  25,  distinguish- 
ed. BHIMAPPA  V.  IRAPPA.  3  B.  L  T? 
694.  ^    ^ 

2682.  O.  XXL  B_  9.9,  101,  103— S.  33,5 
Limitation  Act  {XV  of  1877),  Schedule  II, 
Article  11— Suit  to  enforce  lien  and  not  for 
present  possession  -Mortgagee — Presumption — 
Effect    of  paying    off  prior     mortgage. 

When  an  order  under  Section  335  of 
the  Civil  Procedure  Codo  is  passed  against 
the  holder  of  a  usufruGbua/y  mortgage  and 
the  decree-holder's  possession  is  maintained, 
the  mortgagee  is  not  precluded  by  Article 
11  of  the  Second  Schedule  of  the  Limita- 
tion Act  from  filing  a  suit  after  the  ex- 
piry of  one  year  from  the  date  of  the  or- 
der to  enforce  his  mortgage  lien  over  the 
property  comprised  in  the  order.  Plaintiff's 
right  to  present  possession  only  of  the  pro- 
perty   is   barred. 

When  a  subsequent  transferree  of  pro- 
perty pays  off  prior  mortgages,  he  has  a 
right  to  maintain  the  prior  mortgages  for 
his  own  protection  or  to  extinguish  tbera. 
and  it  must  be  presumed  that  he  acted 
■with  what  is  best  for  his  own  interests  — 
20  Cat.,  1035;  3  0.  W.  N.;  153;  4  0.  W  N. 
69,foUou;ed.     BHIKCJ  v.   SHUJAT  ALT.     29 

C.  25.  ^ 
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2683-  0.  XXL  n  99,  101,  loa—s.  335- 
Suit  for  possession  by  person  claiming  under 
a,  2>arhj  against  ivJumi  Ute  order  is  passed  — 
TAmitatlon  order  under  S.  3^J5  O.  P.  C.  Ma- 
hadcv  v.  Babi,  4  B.  L.  R.  5l3~:i6  B.  730. 
See    Limitation    Act    IX    of    1908    Art.    11. 

2684  OXXI  R  99,  101,  103—3.  335— Li- 
mitation Act  (XV  of  1877),  Sch.  II,  Article  11. 

The  order  contemplated  by  section  335 
of  the  Civil  Procedure  Code  is  one  which 
will  become  final  and  conclusive  unless  the 
party  against  whom  it  is  passed  institutes 
a  suit  and  obtains  an  adjudication  in  his 
favor. 

When  the  Court  declined  to  pass  an 
order  under  that  section  as  it  considered 
it  better  that  the  purcbaser  should  be  re- 
ferred to  a  separate  suit  to  enforce  his  pur- 
chase. 

Held,  that  article  11  of  the  second  Sche- 
dule of  the  Limitation  Act  had  no  applica- 
tion to  the  case.  12  Cat.  550  referred  to. — 
MBERUDIN  SAID  v.  RAHISA  BIBI.  27 
M.  25. 

2685  0  XXI   R  99,   101,   103— S.    335-- 

Possession — Symbolical    possession. 

Symbolical  possession  does  not  amount 
to  dispossession  as  contemplated  by  seotioa 
335  of  the  Civil  Procedure  Code.  IBRAHLM 
MULLICK    V.   RAMJADU    RAK3HIT.     30 

a  710- 

2686  O  XXI  R  99,  101,  203— S.  335— 
^^  Shall  Inquire" — Claim  dismissed  for  default 
— Limitation   Act,  Art.    11. 

It  is  a  condition  precedent  to  passing 
an  order  under  section  335  Civil  Procedure 
Code  so  as  to  make  i*^'  conclusive  unless  a 
suit  is  brought  within  a  year,  that  the 
Court  shall  enquire  into  the  matter  of  re- 
sistance, etc.  Where  the  applicant  asked  to 
withdraw  his  application  for  want  of  evid- 
ence and  the  opposite  party  being  present, 
the  Court  directed  the  application  to  be  dis- 
missed for  default  of  prosecution  with 
costs. 

Held,  that  the  applicant  oould  bring  a 
suit  after  a  year.  1  C  L  -J  296;  1  C  W  N 
24  ;  32  G  537  dist.  SARAT  CHANDRA  BISU 
V.  TARINI  PRASAD  PAL.  11  C  W  N  487 
34  C  5SI. 

2687  O  XXI  R  99,  101,  103— S.  335  17  M  Ij 
J  321— See   S   47  No.    891   sujyra. 

2888  O  XXI  R  99,  101,  103— S.  335,  33  0 
487— See  S    72  No.    1015   supra. 

2889  O  XXI  R  99,  101 ,  103— S.  335,  AWN 
1904,  P    46— See  O  XXI   R  95    No.  2657  sapra^ 

2690  O  XXI  R  99,  101,  10.3— S.  335  15  G 
P  L  H  1902  P  49— See  O  XXI  R  97  No.  2861 
supra. 

2691  0  XXI  R  100,  101,  103— S.  332— Non- 
payment of  Governmejit  Assessment— ^Forfea- 
ttire-^ Re- letting — Person  other  than  the  judg- 
ment-debtor. 

P,  the  tenant  of  S,  the  decree-holder  for 
possession  made  default  in  payment  of  the 
Government  assessment  and  th«  lands  were 
consequently  forfeited  to  Government  and 
were  again  let  to  P  undec  a  kabulayaL    S 
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then,  in  execution  of  his  decree,  recovcrcrl 
possession  of  tha  lands  from  P.  P  applied,  un- 
der section  332,  G  P  C,  to  get  bick  the  lands 
The   lower    Court  granted  P's  application. 

Held  tliat  it  vva**  erroneous  to  speak  of 
P  as  a  person  other  than  the  judgm(3iit-deb 
tor,  he  was  the  judgnient-debLor  and  none 
the  leas  so  because  he  might  have  acquired 
an  incerest  subsequent  to  the  date  of  the  dec- 
ree passed  against  him. 

Held,  further,  that  P  could  not  rely  on 
his  new  title  as  an  answer  to  S's  claim  for 
possession,  for  P  had,  by  availing  himself  of 
his  position  as  KJiatedar,  gained  an  advan- 
tage in  derogation  of  the  rights  of  S.  SHUI- 
PATI  KUNDLIK  v.  PIRAJI  PATTOJI.  9 
B  L  R  1018. 

2692  0  XXiniOO,  lOl  103—S.  SS2—Limi 
tation — Sch.  II,  Arts.  13  aad  14 — Suit  broui/ht 
more  than   a  year  after  the   order  under  S.  332 
not  barred. 

B  got  an  order  for  possession  on  the 
2l3t  November,  1900,  under  S.  332  of  the 
Code.  A  filed  this  suit  on  the  25th  August, 
1905,  under  S.  332  of  the  Code,  to  recover 
possession  of  the  property  from  B  which  was 
dismissed,  as  having  heen  barred  under  Art. 
14  of  the  Limitation  Act : — 

Held,  (1)  that  the  suit  was  not  barred 
under  Art,  14  of  the  Lim  tation  Act,  1877. 
An  order  passed  by  a  Judge,  under  S.  332  of 
the  Civ.  Pro.  Code,  1882,  is  not  such  an  act 
or  order  as  is  referred  to  in  Art.  14.  A  Judge 
exercising  his  jadicial  functions  is  a  Civil 
Court  within  the  meaning  of  the  Limitation 
Act  and  it  is  not  an  officer  of  Government 
acting  in  his  official  capacity  within  the 
meaning  of  Art.  14. 

Held,  (2)  that  Art.  13  of  the  Act  also  did 
not  apply  to  the  case,  because  an  order 
passed  under  S.  332  lestoiing  possession, 
which  has  been  given  in  execuhion  of  a  d^,c- 
ree,  is  an  order  mnde  by  tha  Court  in  e.<e 
cution  pi'oceedings,  and  is  not  an  ord(>.r  of 
a  Civil  Court  in  a  proceeding  other  than  a 
Buit.  (8  M  82  foil.)  GOVINDA  BALA  v. 
GANU  ABAJI.    10  B  L  R  749. 

2893  O  XXI  R  100,  101,  iOJ— ,9.  m?— Per- 
son di  possessed  of  property  dispitiiig  d^'crce-hol- 
der,  right  to  he  put  in'o  poss^ss'on  siii'iq — Bona 
fide  po.-,session  of  person  di ■'<})osf esaed-MueifidsLV 
of  resumble  grant,  status  of — Impleading  of  Mu- 
afldar's  mortgages  in  suit  b  twee n  gnuitor  and 
grantee — -Revenue  Act  (XVII  of  1876) — Dis- 
^possession  of  grantee's  mortgagees  in  execution 
of  decree  obtained  by  grantor  against  grantee. 

The  defendant  Nos.  2  to  -5  were  proprie- 
tors of  the  village  in  which  the  laud  lay. 
The  land  was  held  by  one  N.  undor  a  viu  ifi 
grant  from  a  former  proprietor.  In  1873  N. 
mcrtgagod  the  land  to  the  plaintiff  with  pos 
session.  After  N's  death  defendants  Nos.  2 
to  5  obtained  against  N's  heir,  defendant 
No.  1,  a  declaration  that  the  grant  was  liable 
to  resumption.  At  the  time  of  applying  for 
the  declaration  they  were  aware  that  tiie 
plaintiff  was  in  possession  under  a  mortgage 
ttom  N.    Having  obtained  the  declaration 


they  sued  the  defendant  No.  1  alone  for  pos- 
session and  obtained  the  decree  in  execution 
of  which  the  phiintifT  was  dispossessed.  The 
plaintiiT  hrvought  a  suit  un(ler  the  last  clause 
of  s.  332.  Civil  Procoduro  Code,  which  was 
dismissed. 

Held,  that,  in  a  suit  under  s.  332,  Civil 
Procoduro  Code,  the  ijlaintiff  must  prove  that 
ho  was  entitled  to  retain  p^  se^.sion  ^when  ho 
was  dispossessed  and  not  merely  that  he  was 
bona  fide  \n  possession  and  was  not  a  party 
to  the  decree.  Under  the  provisicjns  of  the 
Land  Revenue  Act  of  187G,  a  tmiafidar,  the 
grant  to  whom  was  resumable  in  whole  or 
in  prt,  holds  no  proprietiiry  r  ght  in  land. 
He  has  no  permanent  intere  t  which  he  can 
assign.  So  far  as  the  grant  is  resumable  in 
part,  hi's  position  is  analogous  to  that  of  a 
tenant  who  is  not  liable  to  ejectment  at  will 
but  whose  rent  may  be  enhanced  at  any 
m  imeut  at  the  will  of  the  landlord,  and  so 
far  as  the  grant  is  resumible  in  whole,  hia 
position  is  analogous  to  that  of  a  tenautat- 
will  liable  to  ejectment  at  any  time  at  tha 
will  of  tho  landlord.  The  provisions  of  sec. 
53  of  the  Land  Revenue  Act  do  not  require 
an  applicant  to  imp'ead  the  taaants  or  mort- 
gagees of  th3  vmafidar. 

Held,  therefore,  that  a  tenant  or  mort- 
gagee of  a  muafidai-  cannot  claim  to  retain 
the  land  after  the  grant  has  been  declared  to 
be  resumable  in  proceedings  fairly  conducted 
between  the  grantor  and  grantee. 

Held,  farther,  that  it  may  be,  that  a  sub- 
tenant or  mortgagee  of  a  viuafidar  might 
ch'.lleng^  the  bona  fide  character  of  the  pro- 
ceedings resulting  in  a  declaration  that  the 
grant  was  resumable  ;  and  it  may  be  that 
the  plaintiff  not  being  a  party  to  the  dec- 
ree for  possession  passed  against  deteudanb 
No.  1  should  net  have  been  dispossessed  in 
execution;  ba^^  hiving  been  dispossessed,  he 
has  to  prove  his  right  to  a  decree  for  pos- 
session. The  defen  lants  Nos.  2  to  5  have 
proved  a  superior  right  to  possession  of  tha 
property.  Therefore  the  plain tilFs  suit  was 
properly  dismissed. -GAY  \  PRASAD  v.  TA- 
SADDUK    HUS\IN.     6   0-    C-   110- 

2394  OXXI  R  100,  101,  103,  0  XXII  R. 
10 — S.  332,  37 2- Pre-emption  suit-assignment  by 
vendee  pendiny  the  suit — -Assignee  added  as  cO' 
defendant  after  limitation  for  suit  expired 
—  Effect  of  42  P.  W.  R   1907-3  P.  R.  1907. 

See  Limitation  Act  IX  of  1908  S.  22. 
2695      O    XXII  R.  1 — iGl— Partition  suit  — 
Death  of  co  partner   pending    appeal — Hindu 
Lata — Partition. 

No  one  can  claim  as  prior  purchaser  or 
incumbrancer  the  application  of  the  principle 
laid  down  in  the  cases  Pandnvmg  v.  Bhaskar 
(11  Bom.,  H  C  R  72)  and  Udaram  v.  Uanu  (11 
Bom.,  H.  G.  R.,  76)  as  a  matter  of  right.  It 
is  not  a  right  but  only  an  equity,  and  the 
question  who  and  whore  the  equity  should 
\i^  invoked  in  aid  of  a  party  must  depend  ou 
equitable  consideration  wiiich  again  must 
depend  ou  the  civcu.nstauces  of  each  case. 
Where  a  co-partner  died  after  partition  decre 
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but  p'-iiuling  app  :al,  his  widow  was  in  appeal 
brought  on  tlio  rocori.1  as  his  rapro'ionLativo. 
Cj>/tt!rc:-\VhothvU'  sho  couii  cliiin  hoi-  hus- 
band's sharo.  N  \11AYaM  u.  NAril  VTI  DiJli- 
GAJl  RAJAH  VA[  tJ.  N\T[IAJI  dQIMAJI  NA- 
BAYAN  0.  (MJ,MNr\J[  KiUSHNV.JISKMC. 
AN  \Nr  (;.  (>'J\r>r  \.n   ICiUSlI^rAJISlIli:^.    5 

B  L  R.  945-23-  B   231-    .. 

2393  O  XXLL  U.  i--5'.  a3r-D.;a«/t  of  appel- 
lant— Abateui'.iU  of  appeal — llinda  Law — S/ti/! 
hy  reoersionar  to  set  asid'-  alienation  by  loidow 
—  Di^aUi  of  r^ioersloiier  pending  his  appeal 
against  dismissal  of  Jiis  siiit^liight  of  71^"^ 
reoersi,oner  to  prosecute  appeal. 

Tho  plaintiff's  suit,  ill  which  he  alleged 
himself  to  ba  reversioner,  to  sot  aside  aliena- 
tions mide  bj'  a  Hindu  widow  was  dismissed. 
Daring  the  pendency  o£  his  appeal  against 
the  decree  dismissing  the  suit  the  plaintiff 
died. 

Held,  that  the  right  of  a  reversioner  to 
sue  to  set  aside  alienations  made  by  a  widow 
being  a  personal  one  the  appeal  abated  on 
the  death  of  the  plaintiff.  SAKYaHANI 
INGLE  RAO  SAHIB  v.  BHAWANI  BOZI 
SAHIB    27  B    588- 

2637  O.  XXII.  a.  l—s.  SQl— Malicious 
prosecation — Abatemejit  of  suit — S  O.  W.  N.  745 
and  8  G.  W.  N.  329.     See    Malicious    prosecu- 

2338  0.  XXII.  R.  1  -S.  361  and  582- 
Bight  to  sue— Appeal— Liable.  Suit  for  re- 
covery of  damages  on  account  of — Decree — 
Death  of  defendant — Legal  representative — 
Abatement   after  judgm-nt. 

The  plaintiff  sued  the  defendant  to 
recover  dam  iges  for  libel  and  obtained  a 
decree  in  the  Lower  Appellate  Court.  The 
defendant  presented  a  second  appeal,  but 
died  before  the  hearing.  Kis  son's  name 
was  then  substituted  as  appellant.  The 
respondent's  Pljader  objected  thilj  the  ap- 
peal   abated  with  r,he  death  of  the  appellant. 

Held,  by  Fulton  and  Croioe,  J.  J.,  that 
the  objection  was  not  valid,  and  tlie  ap- 
peal did  not  abate.  Candy,  J  contra,.  GO- 
PAL    V.     RAM     CHANDRA.     4     B-    !*■    E- 

825. 

2690     O.    XXII.    R.    I—s.    361— Abatement 

of  suit — 23  A/.  Jy7  — See  Legal  Representatives 
Suit    Act    Xn.    of    {So5   Col:    Gi 

2700  O.  XXIL  R.  1— S.  Ul— Abatement 
of  appeal. 

An  appeal  filed  by  a  defendant  against 
a  decree  for  damages  for  malicious  prose- 
cution does  not  abite  on  the  death  of  the 
appellant  and  his  iogal  representative  is  en- 
tiLled  to  pros  'Cute  it.  26  B.mi.,  5.)7  referred 
to.  PARa.MBN  CHETTY  ?;.  SUNDaRARA- 
JA  Naick.    26  M-  49- 

2701  O.  XXII.  R  l—S.  361- Abatement 
of  suit— Suit  by  Agent  on  behalf  of  undis- 
closed principal — Death  of  Agent  — Age nfs  re- 
presentatives not  bronglit  on  record —No  rigJU 
to  Principnl    t.o    continue    the    unit. 

Where  an  agent,  suing  on  behalf  of  an 
undisclosed  principal,  dies  pending  the  siuit^ 
the  suit  should,  after  the  death  oi  the  agoQb» 
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bo  continued,  if  it  can  bo  continued  at  all, 
by  the  agent's  representatives  and  not  by 
the  principal.  Cause  title  docs  not  suftieo 
to  make  the  suit  one  on  behalf  of  the 
prin';ipil.  PERI  ANNAN  CHEmsR  v. 
RANGACHE  REDDL     17   M-  i*   J   118. 

2702  O  XXII  R  l—S.  3 'i I  — Abatement- 
Re  I'lnpHon-Suit  by  an  unmarried  daug'nter — 
Piai.ntijf  suing  as  sole  heir—Deatli  of  plain- 
tiff—  Right  of  married  sister  to  continue  the 
suit. 

P,  sister  of  the  respondent  D,  supd  the 
appellant  for  redemption  of  a  mortgage, 
executed  by  P's  father  in  favour  of  the  ap- 
pellant on  the  ground  that  she,  as  an  un- 
married daughter,  had  obtained  the  sole  right 
to  the  property  of  her  father  to  the  exclu- 
sion of  her  married  sister  to  whom,  along 
with  herself,  when  a  minor,  the  nurtgiged 
property  had,  in  a  previous  litigation  betvveea 
tiie  parties  interested  in  the  mortgage,  beea 
surrendered  by  the  order  of  the  GourD,  which 
had  held  the  mortgage  debt;  to  have  been 
satisfied.  In  the  present  suit,  Mussammat 
Darga  was  made  a  pro  forma  defendant. 
Mussammat  Prabhawabi  having  died  during 
th3  pendency  of  the  suit,  Mussammat  Durga 
applied  to  have  her  name  removed  from  the 
array  of  defendants  and  substituted  as 
plaintiff. 

Held,  that  the  right  claimed  by  Mussam- 
mat Prabhawati  being  a  personal  right  and 
adverse  to  that  of  her  sister  Mussammat 
Darga,  the  suit  abated  after  Mussammat 
Prabhawabi's  death  and  Mussammat  Durga 
could  not  get  her  name  substituted  as  ■  plain- 
tiff and  continue  the  suit.— BALAK  PJRI  i^, 
MUSSAMMAT  DURGA.  4  A-  L.  J.  733. 

2703  O  XXII  R.  l—S.  331—Ab%cermnt  of 
suit — Suit  for  dissolution  of  ni'irriage  — Death 
of  plaintijf -respondent — Daviages — Abatement 
of  claim  ag  linst  co-respondent. 

Held,  that  a  suit  by  a  husband  for  dis- 
solution of  mirriage  abates  on  the  death  of 
the  respondent  and  the  dismissal  of  the  suit 
entails  abatement  of  the  claim  for  damages 
preferred  against  the  co-respondent  30  L  -J  P 
and  M.  172  followed  S.  v.  S.  69  P.  L.  R  1907— 
60  P.  R.  19)6, 

2704  O  XXII  R.  1,  5—S..  361,  367— Abate- 
ment of  suit. 

The  present  suit  was  filed  hy  the  plain- 
tiff for  a  declaration  of  his  rights  in  the  pro- 
perty of  his  grandfather.  The  plaintiff's 
grandfather  and  grandmother  had  executed 
two  mortgige-dee  Is  before  the  plaintiff  was 
born.  On  tbe  suits  of  the  morLgngee,  filed 
after  Ihe  birth  of  the  plaintiff,  and  to  which 
the  plaintiff  was  not  made  a  party  though 
the  mortgagee  was  aware  of  the  plain- 
tiff's birth  against  the  plaintiff's  grand- 
mother, father,  uncle  v/ho  was  insolvent,  and 
offfoial  assignee  of  the  property  of  his  uucla 
and  a  consent  decree  was  passed  under  whioh 
the  mortgagee  was  to  pay  certain  sums  to. 
the  defendants  for  their  releauog  and  con- 
voying to  the  mortgagee  all  the  right,  titla 
and  interest   which    the  grandfather,   father 
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a^id  undo  or  anj'  of  them  bad  or  claimed  to 
have  in  tho  mortgaged  property.  A  con- 
vcyi'^nco  was  subsequontly  executed  in  accord- 
aiiCa  with  term^  of  the  conrient-dccree.  Tho 
plaintiff  was  neither  a  party  to  the  consent- 
decree  nor  to  tho  release  and  conveyance  ex 
ecuted  in  pursuance  thereof.  The  plaintiff 
died  during  the  pondenccy  of  the  suit  and 
it  was  contended  for  tlio  defendans  that  the 
suit  abated  on  his  death. 

Held,  that  tlio  contention  was  not  valid. 
DHAUAMSI  JIWRAJ  v.  NATIOTAM  MORAR- 
JI  GOCULDAS.  5  B-  L.  K-  10  41. 

2705  O  XXII  Li  IS.  361— 6  B  L.  R.  638 
See  S.  11.  No  40G  supra. 

2706  O  XXII  R.  1—S  361—See  S.  107—26  1 
B.  547  No  1401,  25  A  27  No  1403  supra. 

2707  O  XXII  R.  1—S.  361—59  P.  R  1905 
See  S.  109  No  1435  s^l2)ra. 

2708  0  XXII  R  ^—S.  362— See  S.  107  25 
A.  27  No  1903,  27  B.  284  No  1404,  11  C.  W.  N. 
186  No  1407  supra. 

2709  0  XXII R  2—S.  362— Death  of  appel- 
lant— All  licit s  not  bivtight  upon  the  record — 
Duty  of  the  heirs—Abatement. 

A  I\Tahomedan  appellant  having  died,  his 
sons  applied  to  be  brought  upon  the  record 
in  his  place.  The  respondents  applied  that 
hi?  daughters  may  also  be  added  as  parties. 
This  application  v/as  not  granted. 

Held  that  it  was  the  duty  of  the  sons  to 
bring  their  sisters  upon  the  record  along 
with  themselves  and  they  not  having  done  so 
the  appeal  abated.  (16  A  611  lollowed).  HAI- 
DAR    HUSAIN  v.  ABDUL    AHAD,    5  A  L  J 

62 

2710  O  XXII  R  3,6,  Second  Schedule— S. 
36^,  365,  367,  5i^3 — Reference  of  dispute  relating 
to  partition  to  arhitration-Refererice  made-Rule 
of  Court — Death  of  one  of  parties — Abatement 
of  suit. 

Contracts  to  refer  to  arbitration  are  not 
revocable  at  the  mere  will  of  a  party. 

The  question  whether  a  legal  representa- 
tive of  a  deceased  party  is  or  is  not  entitled 
to  enforce  the  contract  to  refer  is  a  question 
which  would  depend  upon  whether  the  right 
dealt  with  in  the  reference  is  of  a  merely 
personal  nature  or  is  one  which  survives  to 
the  legal  representative. 

Where  the  submission  has  been  made  a 
rule  of  Court  and  the  right  is  one  which  falls 
under  the  latter  description,  the  proceedings 
must,  under  section  361  of  the  Code  of  Civil 
Procedure,  be  held  not  to  abate  by  reason  of 
tho  death  of  a  party: 

When  the  sabject  matter  of  the  submis- 
sion was  the  plaintiff's  right  to    partition — ■ 

Held,  tbat  on  the  plaintiff's  death  the 
tight  survived  to  his  heir. 

English  law  on  the  subject  is  different  to 
that  in  force  in  India.  VENKATA  S  \TYA- 
N  V  RYAN  A    V.    VENKATA    RANGAYYA,  13 

Mli  J  311  =  27  M  112- 

2711  O  XXII  RS-S.  363,  365,  3r.6— Cus- 
tom— Succession-  —  Widoivs Life-estate — Abso- 

luce  entati: — Ouud  piobaadi, 

Held,   that  section  366  of  the   Civil  Pro- 
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coduro  Code  refers  in  term.s  rai;rely  to  aa 
application  under  soctiou  305  of  tbe  Code, 
aua  IS  uuD  intended  L  o  relalc  to  sectiOUb  362 
and    363. 

Held,  also,  that  the  parlies  to  tho  suit 
in  this  case  were  governed  in  inatters  of 
succession  by  custom  and  not  by  Moijam- 
madau  Law.  The  ordinary  presumpiiou  la 
such  cases  is  that  a  widow  who  succoeda 
to  the  whole  of  her  husband's  e.^late  ob- 
tains merely  a  life  interest,  and  noi,  au  ab- 
solute   right    therein. 

Held,  further,  tfiat  the  defendants  had 
failed  lo  prove  that  the  widows  in  the 
family  to  which  the  parties  belonged  in- 
herited an  ab.solule  nghL  in  tuo  estate. 
MUHAMMAD  ANWARUL-il.Q  t;.  HABIB- 
UL-RAHMaN.     74    p.  E..    190/- 

2712  O.  XXII.  R.  3 -S.  Joo,  366 -The 
Representative  of  deceased  appeUant  ca/t  b& 
brought  on  record  by  ihe  CourL  to  ivhicli  a 
case  has  been  remanded — "  The  Court  "  tJt>  S. 
365— 

The  Judicial  Commissioner  remanded 
a  case  under  S.  666  to  ttie  District  Judge 
of  Gonda.  After  the  date  of  remand  ap- 
pellant died  and  the  Luvver  .tippeiiate  Court 
brought  his  legal  lepreseutauives  on  re- 
cord   under   S-    366,      Civil    Procedure    Code. 

Held,  that  the  Lower  appellate  Court 
was  pertectly  jubtilied  lu  actiug  under  iS. 
365  and  a  Court  to  which  a  case  has  been 
remanded  has  jurisdiction  to  do  any  act 
which  is  necessary  to  carry  out  the  order 
of    remand. 

Held,  also,  that  "the  Court"  in  sec. 
365,  Civil  Procedure  Code,  includes  a  Court 
to  which  a  case  has  been  remanded.  SA- 
LABAT    SINGH    v.     RAM     KlSHUxN,    7    Q. 

C>   17- 

2713  0.  XXII.  R.  3,  9—S.  365,  366,  371 
— Death  of  plaiiuijf — Abatement  of  sun — Re- 
vival of  suii — Rrucedure — Limitatiun  A.ct  {XV 
of  1677),    Szh.   11,  Arc.   175. 

After  more  than_six  months  of  the  death 
of  the  plaiuLiti,  the  deieudauts  applied  to  the 
Court  to  have  it  declared  th'i,t  tbe  suit  had 
abated.  And  after  such  apphcatiou  the 
representative  of  the  deceased  plaintiff  ap- 
plied   for    an  order  that  the  suit   be  revived. 

Held,  tbat  under  the  above  circumstan- 
ces the  proper  course  tor  the  Court  was 
to  declare  the  suit  to  have  abated,  and  on 
sufficient  cause  being  shown  to  make  an 
order  under  section  371  of  the  Civil  Pro- 
cedure Code  setting  aside  the  order  for 
£.batemont.  RAM  rROTAP  CHOW  DRY  v. 
LaL   CHaND.     9    C.   W.    K.   3d9- 

16714  O.  XXII  R.  3,  lu-S.  365,  366, 
372 -Death  of  decree-holder  -  Words  ''other 
cases"  in  seciion  ii72.  Meaning  of — Mortgage 
suit — Lis,    lohen   completed. 

The  words  "  otner  casjs "  as  used  in 
section  372,  Civil  Procedure  Code,  meaa 
cases  other  than  tho&e  t-pecitically  provided 
for  in  the  preceding  scCliuus.  It,  there- 
fore, the  preceding  sections,  though  ihey 
may  have  aealt  wuh  tlie  event  ot  death. 
have   so   dealt    with  particular  cacjca    only 
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ot,\ior  cases  will  fall  unf^or  section  872:  so 
while  section  ;5G5  refers  to  deal  it  does  so 
only  as    occurring    before    decree. 

In  a  mortgage  suit  the  lis  would  cer- 
tainly not  ho  completed  before  tho  passing 
of  the  order  absolute  and  would  pi-ohal)ly 
rot  be  completed  before  tho  actual  sale  or 
in  the  case  of  a  decree  for  foreclosui-e  un- 
til tho  mortgagee  was  actually  placed  in 
possession  under  his  foreclosure.  2fi  AIL, 
331,  3U  referred  to.  BLIUGVVAN  DAS 
KHKVTRY  V.    NILKaNTA    GANGULI.     9 

C     W-  N-    171. 

2715.  O.  XXn.  R.  3,  0.  XXXUL  R.  2, 
6,8,  15—S.  365,  403,407,  410,  4l3~Pauper. 
Right  to  ba  declared,  toheiJu'r  personal — Death 
of  the  applicant— SubstUution.  Right  of  the 
heir. 

The  right  to  obtain  permission  to  sue 
as  a  pauper  is  only  a  personal  right.  Ho 
on  the  death  of  an  applicant  praying  for 
such  permission,  his  legal  representative  can- 
not come  in  as  such  and  ask  to  be  sub- 
stituted in  his  place.  There  is  a  marked 
distinction  between  a  right  to  sue  and  a 
right  to  make  an  application  for  permis- 
sion to  sue  as  a  pauper,  and  this  distinc- 
tion i?  clearly  indicated  in  section  41.3  of 
the  Code  of  Civil  Procedure.  The  right  to 
make  such  an  application  is  obviously  a 
personal  right  and  cannot  survive  in  the 
legal  representative  who  may  or  may  not 
be  a  pauper  himself.  LALIT  MOHAN  MAN- 
DAL  V.  SATISH  CHANDRA  DAS,  4  C-  L- 
J.  234=33  C.  1163. 

2715  0  XXII  R  3— S.  363,  865,  366,  26  M. 
224— See  S.   96  No     1198  supra. 

2715  O  XXII  R  3-S.  363,  365,  366,  27,  B 
162    at   187— See    S.    105  No.    1387   supra. 

2716  O  XXII  R  3— S.  363,  355,  366,  26  B 
317— See  S.    115  No.    1576  supra. 

2717  O  XXII  R.  4~S.  368~Death  of  de- 
fendant before    decree. 

Where  a  decree  is  allowed  by  a  plaintiff 
to  pass  ex  parte  against  a  sole  defendant 
v^ho  is  not  alive  on  the  date  of  passing  of 
such  decree  and  of  whose  death  the  plain- 
tiff had  no  knowledge  at  the  time,  he  may 
apply  under  section  368  of  the  Civil  Proce- 
dure Code,  for  the  heirs  of  the  deceased  de- 
fendant to  be  brought  on  record  and  the 
case  to  be  re-heard.  QUTUB  ALI  v.  DWAR- 
KA    DAS.    AWN  1904  P   44. 

2718  O  XXII  R  4—S.  368— Suit  dismiss- 
ed without  giving  time  for  joining  rej->resen- 
tatives   of  the   deceased    defendant — Appeal. 

During  pendency  of  a  suit,  the  defen- 
dants died  and  the  Court  without  giving 
sufficient  time  to  the  plaintiff  for  bringing 
in  the  representatives  of  the  deceased  de- 
fendant, dismissed    the  suit. 

Held,  that  the  proceedings  of  the  Court 
dismissing  the  suit  amounted  to  a  decree 
and  an  appeal  lay  to  the  District  Judge. 
(18  M  496-  foil).  It  was  not  an  order  under 
S.  368  of  the  Code  or  any  other  sec- 
tion. MUTHU  ALAGAPPA  CHETTY  v. 
SELLA  PILLAI.  3  M-  L-  T-  827. 
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2719     0.   XXII    R.  4-S.   368 —Defendant 

dead  h-fore  the  preH'uitatiofi  of  the  plaint—' 
Court  cm  n<)t  sabntitate  his  legal  representa- 
tives afienuards. 

tfulike  t'ae  Common  Law  Procedure  Act 
of  Enghmd  which  •  ia  against  abatemeata 
tho  Civ.  Pro.  Code  provides  in  S.  368  that, 
unless  the  plaintilt  applies  within  the  pres- 
cribed tinij  to  subtituto  tho  reprosentativea 
of  tho  deceased  defendant,  the  suit  shall 
abate.  Not  only  tlier  is  thea  nothing  ia 
the  Code  to  authorise  the  institution  of  a 
suit  against  a  dead  man  as  distinct  from 
a  suit  against  his  legal  representatives,  but 
the  death  of  the  defendant  puts  an  end  to 
the  suit,  unless  steps  are  taken,  within  a 
prescribed  period,  for  bringing  in  the  legalre- 
presoncative. 

So  when  a  plaint  ia  presented  by  a  plain- 
tiff agiiiist  a  defendant,  in  accordance  with 
the  provisions  of  the  Code,  and  it  after- 
wards turns  out  that  the  defendant  had 
died  before  the  presentation  of  the  plaint, 
the  Court  has  no  jurisdiction  to  substitute 
the  representatives  of  the  deceased  as  de- 
fendants and  allow  the  suit  to  proceed 
against  them.  16  M.  319.  expl,  18  Q.  B.  D. 
250  Ref.  12  W.  R.  45  foil.  YEERAPPA 
CHETTY  V.  PONNAN,  17  M- L-  J-  65l=» 
3  M.  L.  T.   12- 

2720-  O.  XXII  R.  4-S.  368— Death  of  one 
of  several  defendants — Dismissal  of  suit  of' 
ter  adjournment — Power  to  adjourn. 

In  the  course  of  the  suit  one  of  the 
defendants  died  and  the  Court  adjourned 
the  suit  to  a  parfciculac  day  short  of  six 
months  for  trial.  On  that  day  the  Court 
dismissed  the  suit  on  the  ground  that  the 
plaintiff  had  not  taken  any  steps  to  bring 
in  the  legal  representatives  of  the  deceas- 
ed. 

Held,  that  the  Court  had  no  power  to 
adjourn  the  suit  for  trial,  and  the  order 
of  dismissal  jf  the  suit,  passed  on  the  ad- 
journed date  was  iuop3rative.  PURU30T- 
TAMA  PAPNAIK  v.  CHOITANA  NAIKO 
AND    OTHERS      12    M-   I--    J-    188- 

2721-  O.  XXII  R.  4S.  368— Death  of 
one  of  two  respondent'^  who  were  brothers-^ 
Appellant  failed  to  implead  his  widow  as  res» 
pondent — Court  added  the  widow  as  repre- 
sentative. 

The  plaintiffs  brought  a  suit  to  recover 
possession  of  certain  property  against  two 
brothers,  named  Sher  Singh  and  Partab 
Singh.  On  the  dismissal  of  the  suit  by  the 
Court  of  first  instance,  the  plaintiffs  appeal- 
ed. Pending  the  disposil  of  the  appeal  Par- 
tab  Singh  died  childless  but  leaving  awi- 
dow.  After  the  lapse  of  six  mouths  from 
the  death  of  Partab  Singh,  his  widow  applied 
to  the  Court  to  have  it  declared  that  the 
suit  had  abated.  Tho  plaintiffs  opposed  the 
application,  but  at  the  same  time  applied 
that  the  widow  should  be  added  as  a  party, 
if  the  Court  thought  it  neces-;ary  that  she 
should  be  a  party.  The  Court  did  not  declare 
the  abatement  of  the  suit,  but  decided  to  add 
the  widow  as  a  party  to  the  suit. 
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Held,  tliat  aa  tho  plain  biff 'k  pluading  was 
that  Lhu  two  brothers  wore  joint,  and  the 
finding  of  tlio  Court  of  first  instanco  was 
that  tbt3  two  brothers  wero  separate,  thaplaiu- 
tills  had  suflicient  causs  for  not  making  their 
application  to  have  the  widow  add^d  as  a 
party  in  tho  place  of  her  hu-;band  within  tho 
tune  prascribotl,  and  the  Appellate  Court  vory 
proporly  decided  to  add  her  as  a  parly. 
blil'Ul  SINGH  V.  HARl  SINGH.     A-    W.    N. 

ieo2  p  15^. 

2722  0  XXlIR.  4-S.  363— Suit  for  sale  of 
mortgaged  propeety  against  mortgagor — Death 
of  mortgagor  during  suit-r-One  of  his  heirs  im- 
pleaded as  representative  and  decree  passed 
against  him — Property  purchased  bi/  mortgagee 
in  execution  of  his  decree.  -  Sate  of  other  heir's 
share  to  realize  iacjmetax — Right  of  purchaser 
under  sucJi,  sale  against  the  viortgigee. 

The  mortgagee  sued  the  mortgagor  for 
sale  of  the  mortgaged  property.  Daring  tho 
pendency  cf  the  suit  the  mortgagor  died. 
One  of  hia  heirs  was  impleaded  as  his  repre- 
sentative, and  decree  for  sale  was  passed  in  fa- 
vour of  the  plaintif!,  the  mortgagee.  The 
mortgaged  property  was  sold  in  execution  of 
the  decree,  and  purchased  by  the  plaintiff, 
and  he  was  put  in  possession.  Subsequent  to 
th J  decree  in  the  said  suit,  another  heir  of 
the  mortgagor  was  assessed  to  incom-tax,  and 
for  arrears  of  tax  due  by  him  the  mortgaged 
proi^erty  was  sold  under  the  Revenue  Reco- 
very Act,  and  purchased  by  the  second  de- 
fendant before  the  property  was  purchased 
by  the  plaintiff.  The  plaintiff  on  being  dis- 
poss;3Ssed  by  defendant  No.  2  sued  for  reco- 
very of  possession. 

It  was  contended,  on  behalf  of  the  second 
defendant,  that  the  decree  for  sale  could  at 
the  most  bind  the  share  of  tho  heir,  who  was 
impleaded  as  representative  of  the  mortgagor 
that  Lhe  decree  wjuld  not  alloct  the  shares 
of  the  other  heirs  of  the  mortgagor,  as  they 
were  not  made  parties  to  it;  and  that  the 
bale  of  the  mortgaged  property,  under  the  Re- 
venue Recovery  Act  for  realizing  arrears  of 
income-tax,  would  vest  the  same  in  the  se- 
cond defendant,  the  purchaser,  free  of  the 
mortgage  encumbrance,  at  any  rate  so  far  as 
the  share  of  the  defaulter  was   concerned. 

•  Held,  that  as  tho  defaulter  was  not  a^^ess- 
od  to  incom-tax  as  representing  all  tho  heirs 
of  tho  mortgager  inrespjeb  of  iacomj  darived 
by  or  for  all  of  bh3  thjoi,  but  was  as.iossjd  for 
income  derived  by  him  individually,  his 
share  alone  could  legally  have  been  proceed- 
ed against  for  the  recovery  of  the  tax  payable 
by  him.  The  Collector  had  proceeded  to  re- 
cover the  amount  under  Act  II  of  lS6i,  as  if 
it  were  an  arrear  of  land-revenue,  and  the 
Bale  could  affect  only  tHe  defaulter's  proper 
ty. 

Held,  also,  that  the  second  defendant,  by 
his  purchase,  acquired  only  the  equity  of  re- 
demption in  respect  of  the  defaulter's  share 
in  the  mortgaged  property  which  was  extin- 
guished by  sale  in  execution  of  the  mortgage- 
decree,  notwithstanding  that   the  second  de  ' 
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fendant  was  no  party  to  the  execution  pro- 
ceedings. 

Held,  further,  that  the  othor  heirs  of  the 
mortgagor  wore  bound  by  the  decree  passed 
in  favour  of  tli  i  plaintiff  on  hii  uDrt^/ago. 

Aporsjii  whom  the  plaintiff  allege:*  to 
bo  the  legal  representative  of  tho  dece.kS3d  de- 
fondant,  and  whoso  name  the  Court  enters  ia 
tho  record  in  tho  place  of  such  defendant 
sufH;iontly  represents  the  estate  of  thi  de- 
ceased for  the  purposes  of  the  suit,  a  id  in 
absence  of  any  fraud  or  collusion,  the  decree 
p;,iied  in  such  suit  will  bind  such  estate.  It 
will,  of  course,  be  opan  to  any  other  person, 
who  is;  or  claims  to  bo,  the  le'^al  representa- 
tive, or  one  of  the  legal  representatives  of 
the  deceased  defendant,  to  apply  to  have  his 
name  also  entered  on  the  record  as  a  legal 
representative  in  the  place  of  the  deceased 
defendant. 

A  person  prosecuting  or  defending  a  suit 
as  the  legal  representative  of  a  deceased  party 
will  be  accountable  to  others  who,  like  him- 
self, are  also  the  legal  representatives  of  the 
deceased,  or  to  the  true  legal  representative, 
as  the  case  may  be.  KADI  ft  MOHIDELiN 
M\RAKK\YARu.  MUTHIJKRISHNA  AIY- 
AR,i2G  WM  333  =  23  M  230. 

2723  O  XKII  B  4-S.  338 —Minor— Guar- 
dian— Death  of  sole  respondent — AppeaVby  guar- 
dian, Abateimnt  of  —Laches  of  guardian  — 
Effect  of — Ayplicatlon  on  behalf  of  minors  to  re- 
store appeal — Right  to  apply  joint  and  not  seve- 
ral—Limitation Act  (Xr  0/   1&77),  s.  7. 

Two  majors  and  the  guardian  of  two  mi- 
nors jointly  preferred  an  appeal.  Their  in- 
terests were  joint.  The  sola  respondent  died 
after  the  appeal  was  filed.  Tho  appeal  was 
allowed  to  abate  under  section  3G3  of  the 
Code  of  Civil  Procedure.  Tho  minor  appel- 
lants through  another  guardian,  applied  to 
have  the  appeal  restored  and  proceeded  with. 

Held,  that  the  application  was  barred,  as 
the  minors  were  interested  jointly  with  others 
who  laboured  under  no  disability.  25  Mad, 
4:di  follow. ul. 

Per  Dj,vles,  J.  That  the  order  of  abate- 
ment under  section  3G3  of  the  Code  of  Civil 
Procedure  was  absolute.  Tho  minors  being 
bjuad  by  the  acts  of  their  guardian,  there 
was  uj  appeal  ponding  and  the  application 
could  not  be  treated  as  application  under  sec- 
tion 333  of  tho  Coda  of  Civil  Procedure  to 
v/hich  Lhe  provisions  of  sdct.on  7  of  the  Limi- 
tation Act  might  be  applied  as,  section  363 
of  the  Code  of  Civil  Procedure  contemplated 
an  aopoal  pending.  PARU  v.  VARIANGA- 
TTIL  RAMAN  MflNON  28  M  339- 

27'Zi  0.  XKIL  R.  4—S.  SGiand  58-2— 
Limitation  Act  I  (XV  of  1877),  Schedule  II, 
Article  175  [G) — Djj,th  of  respondent — Abate- 
mznt   of  appeal. 

When  one  of  sOveral  defendant-respon- 
dents dies  during  the  pjudancy  of  the  ap- 
peal and  tho  right  to  sua  does  not  survive 
against  tho  other  defendants  alone  if  no 
application  is  made  under  section  3G8  read 
with     section   532    of    tho   Civil    Procedure 
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Codo,  within  tho  period  of  six  months  pro- 
Bcribed  by  Article  175  {G)  of  tho  second 
Schedule  of  tho  Limitation  Act,  for  sub- 
stitution of  legal  representatives  of  the  do- 
coasod  respondent  in  the  absence  of  proof 
of  sulhciont  cause  for  not  making  the  ap- 
plication within  the  prescribed  period,  the 
appeal  must  abate.  KAJ  CHUNDEll  SEN 
V.  GANG  A  DAS  SEAL.  RAINIGATI  DKUll 
V.    IIAJ    ClILTNDER  SEN.     8  C-  W-  N- 442 

-lA  L.  J.  145-32  L  A-  71=31  0  48^ 
(P    0  > 

2725.  O.  XXII.  n.  4— S.  3G8- Pre-emp- 
tion— Sale  of  a  ^re-cni'ptional  decree— No 
cause  of  action  for  a  fresh  suit — Parties — Ven- 
dor not  a  necessary  party — Abatement  of  ap- 
jjeal. — Representative  of  vendor  not  brought  07i 
record,   no   ground  for 

Held,  that  the  sale  by  the  decree-hol- 
der of  a  pre-emptional  decree  previously  to 
Lis  paying  the  decretal  amount  in  Court 
does  not  give  a  cause  of  action  for  a  suit 
of  pre-emption,  because  the  decree-holder 
sells  not  the  property  by  itself  but  mere- 
ly the  decree  or  his  right  to  obtain  the  pro- 
perty by  compliance  with  the  conditions 
of  the  decree. 

An  appeal  by  the  pre-emptor  against  a 
decree  dismissing  his  suit  for  pre-emption 
does  not  abate  by  reason  of  representatives 
of  the  vendor  not  being  placed  upon  re- 
cord after  his  death,  as  the  vendor  is  not 
a  necessary  party  to  the  suit.  LASHKARl 
MAL   V.  ISHAR    SINGH.     I34.    p.     £•   R-, 

1902=94  p.  R    1902. 

2726.  0.  XXII.  R.  4—S.  368- Death  of 
a  respondent—  Limitation  for  application  un- 
der section   36S  G.  P.  C. 

Where  an  appellant  pre-deceases  a  re- 
spondent the  period  of  limitation  prescrib- 
ed for  making  an  application  under  sec- 
tions 368  and  582  of  the  Civil  Procedure 
Code  is  computed  from  the  time  when  the 
names  of  the  legal  representatives  of  the 
deceased  appellant  are  entered  on  the  re- 
cord. NILKANTH  TALATULEY  v.  GO- 
VINDRAQ  DESHMUKH.  16  C.  P.  L-  R. 
1903  P.  78. 

2727.  0.  XXIL  R.  4-S.  368— Limitation 
dct  S.    6 — Supcient   cause — Ignorance   of  law. 

R.  obtained  a  decree  in  appeal  against 
J.  and  M  on  24th  August  1897,  J.  preferred  on 
23rd  Sep.  1897  a  second  appeal  against  R. 
The  appeal  was  admitted  on  12th  October 
1897,  under  S.  651,  C.  P.  C,  and  6th  Janu- 
ary, 1898,  fixed  for  hearing  under  that  sec- 
tion. On  6th  January  after  hearing. .J's  plea- 
der, 2nd  September,  1898,  was  fixed  for 
hearing  the  appeal.  A  notice  of  this  date 
issued  to  R.  was  returned  unserved  with 
a  report  that  R.  was  dead.  On  5th  Sep- 
tember, 1898,  J.  applied  under  S.  358,  0. 
P.  C,  filing  at  the  sam.e  time  an  affidavit 
that  R.  died  on  or  about  10th  September, 
1897,  and  that  he,  J.,  was  not  aware  that 
it  was  necessary  to  file  an  application  un- 
^er    sec.    368,    0.    P.    0. 

Ueld,   that   ignorance    ol  law    unaceom- 


panied  by  nogligonce,  in  action  or  want  of 
bona  fides  is  'sufficient  cause'  within  the 
meaning  of  S.  5,  Limitation  Act.— JaGAN- 
NATH  V.  RAE  MADHO  PARSHAD  SINGH, 
3  0    C'    13 

2728-'  O.  XXII.  R.  i—S.  36S—Gustom-^ 
Alienation — Gift  —  Daughters  —  Collaterals^- 
Banda  Rajputs  of  Ijudhiana  citg —Right  of 
widow  to  be  made  -party  after  the  death  of 
daughter. 

Held,  that  the  parties,  Bmda  Rajiufcg 
of  Ludhiana  city,  being  agriculturists  v/cra 
governed  by  custom  and  not  by  Moliam- 
madan  Law  ;  and  In  aocordanoo  with  cus- 
tom, gifts  of  ancestral  property  to  daugh- 
ters in  the  presence  of  near  mile  cjllatar- 
als  were  prohibited,  tho  prohibition  how- 
ever did  not  extend  to  solf-acqaired  pro- 
perty. 

Held,  also,  that  by  custom  aooretiana 
to  ancestral  property  by  ^profits  of  such 
property   do   not   form  ancestral    propsrty. 

On  the  death  of  tho  plaintiff,  his  wi- 
dow's name  was  substituted  to  carry  on 
the  suit  to  set  aside  a  gift  of  land  made 
by  a  near  collateral  to  his  daughter.  P 
R.  89  of  189i  and  77  of  189%  distinguished 
P.  R.,  23  of  1897.  46,  82,  and  85  of  1900 
32  of  1895  F.  B.;  and  61  of  1887  referred 
to.  NAWAB-UD-DIN  v.  Mussammat  K XUl 
P  E  12  of  1901  =  77  p  L  R  19Q1. 

2729  0.  XXIL  R.  4—S.  368.  Death  of 
ont  several  defendants— Plaintiff  failing 
to  apply  in  time  for  substitution  of  legal 
representative — Abatement  of  suit  against  all 
defendants. 

Plaintiff  sned  the  two  defendants  for 
land  which  was  in  the  joint  possession  of 
both.  There  was  no  right  of  suit  against 
one  of  the  defendants  alone.  One  of  the 
defendants  died,  and  plain  tiff- appellant's 
application  to  substitute  that  defendants 
legal  repiesentatives  was  rejected  as  being 
time-barred. 

Held, — that  the  appeal  abated  altoge* 
ther,  and  not  only  as  against  the  deceased 
defendants'    representatives, 

Hem  Kunwar  v.  Amba  Prasad,  (1900) 
I.  L.  R.,  22  All,  430;  Ghandarsong  Versabhai 
V.  Khimabhai  Raghabhai,  {1897)  I,  L.  i2., 
22  Bom.,  718 ;  Bai  Full  v.  Adesang  ^Pahad- 
sang,  {1901)  I.  L.  R.,  26  Bom.,  203;  refers 
red  to.     SHWE   BIN  v.  MA    TIJ^^IN,    31,, 

B.  R.  1906.  p.  168. 

2730  O,  XZII.  R.  4—S.  ses—AppUca- 
tion  to  substitute  legal  representatives  of  a  det 
ceased   defendant   delayed -Sufficient  cause. 

The  plaintiff's  ignorance  of  a  defendant's 
death  is  a  sufficient  cause  to  prevent  a 
suit  from  abating  by  reason  of  delay  in 
applying  for  the  substitution  of  his  legal 
representatives,  (42  P,  R,  1887,  43  P.  R. 
889    Refd.) 

Where  the  defendants  live  in  a  different 
village  from  the  plaintiff  and  are  numer-; 
ous,  held  that  these  are  extenuating  cir- 
cumstances  in   and   sufficient  cause    for  the 
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delay  in  bringing  the  lo^al  ropre^enbativos 
on  record  in  the  plice  of  the  deceased. 
DADIJ    V.    KADU,    113  p.  R.   1907. 

2731  0  XXII  R  4  S.  363—Applicatior, 
.Section  iiGS  can    only   bo    applied    where 

the  applicant  is  the  legal  representative 
and  not  when  he  is  merely  a  person  alleging 
liimsulf  to  be  such  representative.  8  M  30G 
Cons.  VRMULAPATI  POLAMllAZ  UGGU- 
MaDI  SUBBAUAMV  REDDY,.  4-  M.  L  T- 
227. 

2732  O.  XXIL  R.  4,  S.  11,  S.  107  -3Gi 
58'-^ — Death  of  sole  rispondent  —Appclltte  Court 
dctcrvihUing  t)u  appeal  bfore  the  expiry  of 
six  months  from   thi  respondant's  death. 

When  the  sole  respondent  to  an  appeal 
died  and  the  Lowor^Appelate  Courb  decid- 
ed the  appeal  before  the  expiry  of  six 
months  from  the  respondent's  death  against 
one  of  the  heira  of  the  deceased  respon- 
dent, whose  name  was  substituted  upon 
his  own  application  in  the  place  of  the 
deceased  respondent,  the  appellant  nob 
impleading  other  heirs  as  resp  indents, /f^^cZ, 
that  the  appeal  did  not  abate  by  reason 
of  the  other  heirs  not  having  been  implead- 
ed as  respondents  by  the  app3llant  since 
the  decision  of  the  appaal  may  have  pre- 
vented the  application  being  made.  INA- 
YATULLAH  v.  GOPAL  NARAIN  LAL. 
W-  Nm  a.  190i,  p.  187. 

2733  O  XXII  R.  4,  .9,  lO—S  36S,  372— 
Limitation  Act  Schedule  II  Article  178. 

In  a  suit  for  the  construction  of  a  Will  a 
decree  was  passed  by  the  Privy  Council  de 
daring  that  the  plaintiff  was  entitled  to  a 
moiety  of  certain  property  and  directing  the 
High  Court  to  order  an  account  bo  be  baken 
of  the  testator's  property  at  the  time  of  his 
death,  and  of  the  accumulation  of  the  income 
of  his  estate  during  the  life  of  one  of  his 
widow. 

The  widow,  being  one  of  the  parties  to 
the  suit,  died  during  the  pendency  of  the 
appeal  to  the  Privy  Council.  One  of  the 
present  defendants  was  then  broughb  in  as 
sole  heir  to  th<>  testator  and  four  brothers 
were  made  defendants  as  heirs  to  the  widow. 
One  of  these  brothers  died  leaving  his  father 
as  his  heir.  The  father  was  never  added  as  a 
defendant. 

Application  was  made  to  have  the  death 
of  the  deceased  brother  recorded  and  to  have 
the  remaining  brothers  brought  in  as  heirs. 

It  was  contended  for  the  opposite  party 
that  the  application  was  barred  by  limitation. 
Held,  that  section  363  of  the  Civil  Proce- 
dure Code  did  not  apply  since  the  decree  in 
this  suit  was  the  decree  of  the  Privy  Council 
and  the  son  did  not  therefore  "die  before 
decree"  in  the  terms  of  that  Section,  The 
case  was  one  of  the  'other  cases'  mentioned 
in  section  372  and  the  final  order  on  the 
taking  of  the  acooi^nt  not  having  been  miide, 
there  was  a  pending  guit  when  the  applica- 
tion was  made. 

Held,  further,  that  the  petitioner's  right 
i;p  iQake  tb§  application  acox^ed  from  da^^   to 
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da  yand  was,  therefore,  not  barred  by  limi- 
tation 8  Cal,  420,  3  C.  W.  N.,  757,  5  Cat.,  731 
followed.  SQRENDRO  KESHUB  ROY  v. 
KHETER  KRISTO  MITTER  7  C  W  N  617- 
2731.  0  XXII  R  4—368— Appzal-  Death  of 
one  of  the  defendants — Heirs  of  the  deceased 
defendant — Joint  and  several  liability  of  defend- 
auts.  33  C.  580— Sqq  Abatement  of  Appeal 
Col.  11. 

2735     O  XXII R.  4—S.  368-^28  M,  361— Sea 

S.  50  No  931  supra. 

2733  O  XXII  R.  4—S.  368-59  P  R  1902— 
Seo  S.  60  No  9H6  supra. 

2737  0  XXII  R.  4—S.  368—25  A.  206- 
Seo  S.  104  No  1380  supra. 

2738  0  XXII  R  4  -S.  368—SeQ  S.  107—26 
B.  203,  No-1400,  II  C.  W.  N.  186  No  1487,  11 
0.  W.  N.  501  No  1408,  27  A  22  No  1409,  29  A 
535  No  1,410,  34  C.  1037  No  1412,  30  M.  67  No 
14  13  23  M.  49s,    No.    1413   (a)   supra. 

2739.  O.  XXII.  R.  4-S.  368  -59,  P.  L.  R. 
1905.  See  S.  109.  No  1435  Supra. 

2740-  0.  XZII.  R.  4—S.  368-10.  P.  R. 
1905  -See  O.  I.  R.    1.  No.  1760  supra. 

2741.  0.  XZII  R.  4—S.  368—16  P.  L.  R. 
1901.  See  O.  I.  R.  8  No.  1789  supra. 

2742  0.  XXII.  R.  4—S.  363—7.  0.  C.  78. 
See  0.  I.  R.  10  (1)  -No.  1806  supra. 

2743.  O.  XXII.  R.  4—S.  363—7.  C.  W.  N. 
529  See  0.  I.  R.  10  (2),  (3),  (5),  11.  No.  1814 
s  upra. 

2744  O.  XXII.  R.  5—S.  267— Heirship  of 
jylaintiff  disputed — Decision — Per  Chandavar- 
kar,  J.: — 

Where  there  is  a  dispute  as  to  who  is  the 
legal  representative  of  a  deceased  plaintiff, 
the  question  should  be  decided  before  issues 
can  ba  settled  or  the  trial  begins.  Per  Batty, 
J:  -In  an  inquiry  under  S.  367,  G.  P.  C, 
when  a  dispute  arises  as  to  who  is  the  legal 
representative  of  the  deceased  plaintiff,  the 
court  has  not  to  consider  as  to  who  only  is 
the  nearest  heir  of  the  deceased,  but  should 
decide  who  shall  be  admitted  as  the  legal  re- 
presentative of  the  deceased  plaintiff  for  the 
purpose  of  prosecuting  the  suit.— SEGU3.— 
ASTON,       J.— BALABAI     v.      GANESH.     4 

b:L.  R.  980  at  984=27  B.  162- 

2745  O.  XXII.  R.  5.—S.  367— Death  of 
party— L/cgal  representative  of  deceased — Ap- 
pointment of  representative.     Effect  of — 

Section  367  of  the  Civil  Procedure  Code 
empowers  the  Court  in  a  case  where  a  dis- 
pute arises  as  to  who  is  the  legal  representa- 
tive of  a  deceased  plaintiff,  to  appoint  a  legal 
representative  for  the  purpose  of  prosecuting 
the  suit,  but  the  appointment  of  such  legal 
representative  is  not  a  determination  of  any 
issue  which  is  properly  raised  in  the  suit; 
and  particularly  such  a  vital  issue  (as  there 
was  in  the  present  suit  for  partition  of 
family  property)  as  whether  the  deceased 
plaintiff  was  joint  with  or  seperate  from  the 
rest    of    his    family.     PAR30TAM    RAO    v  , 

jANKi  BAI.    A.  W.  N.  1905,  206=28.  A* 
109. 
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8746.  O.  XXI.  IL  5—S.  367— Abatement  of 
suit  — Appeal — llcvision. 

J  {('Id,  that  wboro  after  the  death  of  a  plain- 
tiff the  Court,  on  tlio  application  of  his 
widow  to  bo  brought  on  tho  record  in  place 
of  her  deceased  husband,  hold  that  the  right 
to  &UQ  not  having  survived  to  the  applicant, 
she  could  not  bo  brought  on  tho  record  as  a 
legal  represeutativo  of  the  deceased  and 
ordered  tho  suit  to  bo  dismissed  as  having 
abated,  tho  proper  remedy  for  the  widow  was 
to  appeal  against  that  order  and  not  to  apply 
for  rovisiou  of  tho  same.  (10  B  2-20,  27  B  152, 
and  18  M.  4%  Kefd  to)  MUSAHM  aT  PAT 
BAJ  KUAR  V.  BHATYA  JANKI  PARSHAD 
SINGIi,     0.  0-  C-  854. 

2747  OXXiriio  S  104,  S  367,  588  (IS) 
Legal  fepiesentatioe  of  a  deceased  appellant 
disputed — Appeal. 

Held,  on  a  construction  of  section  3G7  of 
the  Code  of  Civil  Procedure,  that  a  dispute 
as  to  who  is  the  legal  representative  of  a  de- 
ceased appellant  is  not  confined  to  the  case  of 
rival  claimants  to  represent  the  decased,  18 
M  49G  followed  HANSANT  SINGH    v.    RAM 

GOPAL  SINGH,  A  W-  N,  (1908)  139  =  5  A- 
L  J  368  =  30  A,  348. 

2748  OXX.II  R  5,  10-1— S  367,  588  (18) 
Abatement  order  is  not  a  decree  but  one  binder  S. 
867,  C.  P.  C.  and  appealable  under  S.  588  (18) 
of  the  Code. 

The  decision  of  a  Court  dismissing  the 
application  of  a  person  claiming  to  be  brought 
on  the  record  as  a  deceased  plaintiff's  legal 
representative,  on  the  ground  that  the  right  to 
sue  did  not  survive,  is  an  order  under  S.  367, 
C.  P.  C,  and  as  such  appealable  under  S.  588 
(18)  of  the  Code,  18  M  496  followed.  But  it  is 
not  B.  decree  nor  appealable  as  such  (17  A)  172  i 
27  M  112  followed  for  the  re  son  that  u  til  a 
legal  representative  has  been  allowed  to  come 
in,  there  "is  no  suit  which  can  be  decided  on 
the  merits  and,  therefore,  no  possibility  of  a 
'decree'  satisfying  the  definition  of  that  term 
in  S.  2  of  the  Code.  (27  A  162  referred) 
TEJNATH  DUBE   v.   LOKNATH   DUBE,  2 

N-  li  E.  7. 

2749  0  XXII  R.5—S  367,  26   M.   22i—Se6 
S  96  No    1198  supra. 

2750  0  XXII B  5S  367,  27  B.  162  at  187 

—See  S  105  No  138  7  supra. 

2751  OXXIIB.5~S.367,63  P.  B.  1905— 
See  S  115  No  1647  supra. 

9752  0  XXII B  5—S  367—5  B.  L.  B.  UOl— 
See  O  XXII  R  1  No  2704. 

2753  0  XXII  B  5—S  361—27  M.  112— See 
0  XXI  R  3  No  2710  supra. 

2754  O  XXII  B  9—S  371  —Suit  by  one 
reversioner  barred  by  S.  371  G.  P.  C,  hoiv  far 
bmding  o'har  reversioner. 

Where  one  reversioner  is  barred  by  S.  871 
to  institute  a  suit  in  respect  of  tho  estate  in 
the  hands  of  a  Hindu  widow,  other  rever- 
sioners are  equally  barred  from  instituting 
suits  of  the  same  character.— JAMNABHAl 
V.  DHARSEY.     4  B-,  L-  R-  893 

2755  O  XXII  B  9—S.  371— Bight  to  sue  for 
arrears  of  money  due  wider  settlement  decree 
without  proving  receipt  of  the  mo7uy  since  the 


decree.     RAJA    IMOlfA^IMli^U     ^[U.\r  IWZALI 

KUAN  /'    W  \/.Lii  iviiAN.  7.  0-  C-  103  Sae 
Juri-idictioa 

2753  O.  XX  II.  R.  9—S.  '\7l.  and  36) 
Liinitallon  Act  S'Hon  5  A-E.cecuU>n  pro- 
ceedings— Abiten^ent  — Ri'.oiihU— Snjji^ient  dtuse 
— Application  for  execallon  by  tiuo  out  of  the 
three    ex:icntor<i. 

Tho  decree  h(jldcr  died  leaving  a  will 
appointing  throe  oxecubors.  Ou  thuapplica- 
t.on  of  tlio  jid'^inont  debtor  attachmjub  of 
his  property  which  was  in  force  at  the  in- 
stance of  tho  docroe-holddr  was  removed 
After  tho  probatj  was  granted,  two  ofthe 
executors  applied  for  djcroe  to  bo  realized 
by  procoodiiigs  in  tho  execution.  It  was 
contended  for  tho  jadgraonb-dobtor  (1)  that 
since  the  executors  omitted  to  put  ia  a 
specific  application  to  revive  execution  ap- 
plied for  by*tlie  decree-holders  the  proceed- 
ings should  be  regarded  as  having  abated; 
(2)  that  two  out  of  the  three  executors 
were  not  competent  to  make  the  applica- 
tion and  (3)  that  tho  present  application 
was  barred,  a  period  of  more  tuna  throe 
years  having  el>p^ed  since  the  d-jcrte  holder's 
owfi     application. 

Held,  thati  bbougli  tho  executors  were 
not  bound  to  wait  till  grant  of  probate 
before  taking  steps  to  have  their  nam^3 
brought  on  the  record,  and  could  apply, 
under  section  365  of  the  Civil  Procedure 
Code,  to  have  tbeir  names  brought  on  the 
record;  yet  as  they  had  reason  for  think- 
ing it  possibl'^  enough  that  probate  might 
be  refused  <;(!)  them,  there  was  a  sufficient 
cause  within  the  meaning  of  section  371 
preventing  them  from  continuing  the  execu- 
tion procet;diugs  originated  by  the  decree 
holder    himself. 

That  under   the   peculiar   circumstances 
of     the   case    the     provisions    of    section    372 
A,    Civil    Procedure    Goda,     and    of    section  5 
of    the    Limitation    Act,     excended   the    time 
for     putting    the     application    in     the    cise. 
Held,    that    tho  application   was  not  opaa 
to    any    objection     by    reason  »of    its   having 
been    made   by   only    two^  of     the   executors. 
Probate    does    not  affect  the  status   acqui- 
red   by    the   executors   on    the     death    of  the 
testator.      It    only     authenticates     tho     will 
from     wich      executors     derive      their     title 
PRICE   V.    GOLAK    NATH    89   p.  R.  1903. 
2757     0  XXII B  9 -6\   371  -6BL  B  638— 
See  s.  11  No.  405  supra. 

27  58     0  XXII R   9—S.  371.  9  C  W  N  369— 
See  O  XXII  R  3  No.  2713. 

2759    0  XXII B  10— S.  372— S.  372,  scope 
of:- 

Section  372  is  only  an  enabling  section 
and  ought  not  to  be  construed  as  implying 
that  in  no  ease  of  an  assignment,  creation  or 
devolution  of  interestjpeuding  a  suit  otherwise 
than  by  marriage,  death  or  iusolvency,  can 
the  Court  insist  on  the  representative  being 
brought  before  the  court  before  the  pro- 
ceedings are  further  prosecuted.  AKULA 
PARADESI     V.   :DHELLI     JAGANNADHA 

BAG,  28  M  157  at  160. 
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2760  0  XXII  R  10  S.  lOi—S.  372,  588— 
Apyeal  against  order  disaUowing  ayplication. 
An  order  passed  under  s.  372  of  the  Civil 
Procedure  Code,  disiillowing  an  application 
of  the  appellant  to  be  substituted  in  place  of 
the  original  plaintiff,  is  not  appealable  under 
s.  588  {:!!),  which  only  allows  an  appeal  from 
an  order  disallowing  objections  to  an  applica- 
tion under  s.  372.  19  All,  142,  22  All,  380,  24 
Mad,  252,  referred  to.  MUSSAMMAT  SAHIB 
NUK  v,  MUHAMMADJI,  126  P  L  R  1903  = 
69  P  R  1903 

2761  O  XXII  R.  10— S.  2,12— Devolution 
of  interest  of  y arty.  Meaning :of — Receiver — 
Stiit  in  cjectvient  brougJU  by  the  Receiver  and 
tJie  licrson  beneficially  interested  in  the  suit — 
Decree  binding  on  the  party  ascertained — Dis- 
charge of  the  Receiver — Suit  to  he  continued 
by  tJie  co-plaint,Jf — iVo  7nisjoinder  of  parties — 
Transfer  of  Property  Act  (IV  of  18S2),  Section 
8,  70 — Mortgaged  property.  Accretions  to — 
Mortgagor  demolishing  the  old  and  erecting  a 
new  budding  on  the  mortgaged  land — Mortga- 
gee's rights  in  the  new  building- Appurtenances. 
Meaning  of  Construction  of  deed — Covenant 
for  tlve  renewal  of  lease — Covenant  to  run  with 
land — Lease  from  the  mortgagor  in  possession 
— Precarious  title  of  the  lessee— Paramount  title 
of  the  mortgagee  against  mortgagor  and  lessee. 
When  a  Court  appoints  a  Beceiver  in  a 
suit,  and  empowers  him  to  sue  in  ejectment 
a  person  who  is  not  a  party  to  the  suit  the 
necessary  implication  is  that  the  Receiver, 
as  an  official  representative  or  trustee,  is  to 
bring  the  suit  lor  the  benefit  of  the  party 
who  may  ultimately  appear  to  be  entitled 
to  th«  property,  and  when  the  party  entit- 
led to  the  property  has  been  ascertained 
the  Receiver  will  be  considered  his  receiver. 
3  P.  Wms.  379;    T.  and  B.  345  followed. 

Where  the  official  representative  of  an 
estate  sues  to  recover  possession  of  an  estate 
while  the.  true  owner  of  it  is  being  ascer- 
tained by  proceedings  duly  instituted  in  a 
Court,  any  decree  pa^-sed  in  favour  of  the 
official  ropresentaiive  would  be  for  the  true 
owner  when  asoerLained,  though  he  was  not 
a  party  t3  it,  aud  bind  tho  other  party  to 
the  decree.  The  tame  principle  should  apply 
if  before  the  suit  ends  in  a  decree  the  Re- 
ceiver's office  has  come  to  an  end;  and  the 
party  ascertained  has  obtained  the  right  to 
step  into  the  Receiver's  place  aud  to  conti- 
nue   the  proceedings. 

The  words  "devolution  of  interest"  in 
section  872  of  the  Code  of  Civil  Procedure  ; 
mean  not  only  devolution  by  death,  but  tbo 
Legislature  intended  by  tliis  section  to  pro- 
vide for  all  cases  not  falling  within  the  sec- 
tions as  to  devolution  by  assignment,  mar- 
riage, or  death. 

W^here  in  an  ejectment  suit  the  Recei- 
ver appointed  by  the  Court  and  tho  person 
bonclicially  interested  iii  the  suit  are  co- 
plaintiffs,  and  at  a  subsequent  stage  of  the 
suit  tho  Receiver  is  di.scliargcd,  the  suit  can 
be  continued  by  the  co  pl.iintifT,  as  he  is  al- 
ready on  the  record  and  such  Joinder,  though 
not   strictly  speaking   legal,    can    not  cousti- 
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tutc    misjoinder.     M.  C.   ^lACLEOD   v    KIS- 
SON    VITIIALSINGHJEE.     6   B  L  R  998. 

See  for  otlicr  facts  col.  C2S. 

2762  O  XXII  R.  10— S.  372— Assignment 
of  decree  passed  under  S.  88  T.  P.  Act  before 
filing  of  appeal— Lispcndence— 23  C.  331— Soq 
T  P  A  IV  of  1882  S.    88  Cola.  G74. 

2763  OXXllR.  10— S.  372— Limitation 
Act  section  2:J— Assignee  substituted  in  place  of 
assignor.  C  P  C,  section   372. 

There  is  nothing  in  section  372,  Civil 
Procedure  Code,  to  exclude  the  operation  of 
section  22  of  the  LimiLatiou  Act;  and  whcro 
an  assignee  is  sabsLituted  for  an  assignor- 
plaintiff,  he  must  be  taken  to  bo  brought  on 
the  record  subject  to  the  law  of  limitatiou 
applicable  to  the  case.  SHEIKH  ABDUL 
RAHMAN  V.  SHEIKH  AMI  11  ALL  n  n 
WN  531  =  5  0  LJ  486=34  C  612  =  2  M 
L  T  312  (F  B). 

2764  O  XXII  R  10— S.  372.  Appeal  against 
order  alluwiag  objections  under— Mortgage  suit 
lohelher  pending  until  conditional  decree  is 
made  absolute. 

No  appeal  lies  against  an  o  der  allowing 
objections  under  section  372.  A  mortgage  suit 
h  pending  within  tho  meaning  of  section  372, 
until  the  conditional  decree  is  made  absolute 
(a).     FANA  v.  TETKA,  2  N  L  R  178- 

References— (n.)  9  0  W  N  171,  23  A  331  R. 

2765  0  XXII  R  10— S.  ^7 2— Insolvency 
pending  on  mortgage— Official  assignee  not  made 
ci  party^  not  hound— Devolution  of  interest  of 
judginent-deb'or.  Muduliar  v.  Bhashnan  Ay- 
yingir  12  M  L  J  282—25  M  46—iicG  Insolven- 
cy Act  s.  23. 

2763  0  XXII  R  10— S.  57.9— See  s.  50,  4  M 
L  J  190  No.  9  39  3vj  C  931  No.  940  supra. 

2/67  0  XXn  R  W  -S.  57>— See  10^,  28  0 
17  i  No.  137i,  24  A  342  No.  1375,  24  A  532  No. 
1376  supra. 

2763  0  XXII  R  lO-S.  372  5  0C  91—Sgq 
s.  115  No.  lGo3  supra. 

2769  O  XXII  Li  iO--S.  372—2  ALJ  516— 
See  s   141  No.  1G92  supra. 

2770  O'XXU  R  lu—S.372,3  P  R  1907— 
See  0  XXI  R  100  No.  2(J94  suvra. 

2771  0  XXII R  LO—S.  372—9  CWN  171— 
See  0  XXII  R  3  No.  2714  supra. 

21112  0  XXII  R  10— S.  372  7  C  WN  517— 
See  O  XXII  R  4  No.  2733  supra. 

2773  O  XXII  R  11— S.  582~-Sq6  s.  107  Cols. 
1277  to  128G. 

2774  0  XXin  R  1—S.  373— Suit  for  parti- 
Lion  loithdrawn  loithout  obtaining  permission 
to  institute  a  fresh  suit. 

Where  tho  matters  in  dispute  in  a  su  t 
for  partition  were  adjisted  and  the  suit  was 
struck  off  but  theCouit  did  not  act  in  accord- 
ance with  s.  375  of  tho  Code  of  Civil  Proce- 
dure, a  fresh  suit  was  barred  by  the  second 
clause  of  s.  373.  GULKANDI  LAL  v.  MUN- 
NILAL,  WNA19Q1,  p.  66-t;3A  219- 

2775  O.XXIIL  R.  l—S.  373-\VUhdratual 
of  suit — Permission  to  bring  fresh  suit  on  pay- 
ment of  cos^s — Payment  of  costs  after  filing 
of  plaint  hut  before  trial  does  not  make  iha 
suit  void  ab   initio. 
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Wliei'n  a  suit  waa  Avitlulravvn  undor 
section  37H  of  tbo  Civil  Pi-occduro  Codo, 
after  pormissiou  was  given  to  bring  a  frcsli 
suit  on  payment  of  tbo  dofondant's  costs, 
and  a  fro.sb  suit  was  brougbt  on  ti»o  same 
cause  of  action,  costs  baviug  boon  paid  to 
tbe  defendant's  picador  before  tbo  suit 
camo  on  for  trial  but  after  tbo  filing  of 
tbo  pbxiut. 

Held,  tbat  tbe  suit  was  not  ab  riilLio 
void.  ABDUL  AZIZ  INIOLLA  v.  UMAKAN- 
TA    KARMOKAR.     31    C-  965- 

See   Evidence   Act  I.   of   1872.  Col.  163. 
2773     O.  XXIII.  li.   l.-S.  373-Wilhdraw- 
al   of  suit — ]VitJidraiual   of  party   of  claim — 
llight   to  bring  fresh  suit. 

Section  378  of  tbo  Code  of  Civil  Procedure 
enables  a  court  to  permit  witbdrawal  eitbor 
of  tbe  wbole  suit  or  of  a  part,  wifcb  li- 
berty to  bring  a  fresb  suit,  eitber  in  re- 
spect of  tbe  whole  or  part,  as  tbe  case 
may  be.  Where  a  plaintiff  wishes  to  with- 
draw from  a  part  of  his  claim,  with  liber- 
ty to  bring  a  fresh  suit  in  respect  of  it, 
it  would  seem  he  must  either  proceed  with 
tbe  remaining  part  of  his  claim,  or  if  he 
does  not,  tlie  suit  must  be  dismissed  as 
to  it.  There  is  nothing  in  section  373  of 
the  Code  empoweriDg  tbe  Court  to  permit 
the  withdrMwal  of  the  whole  of  a  suit  with 
liberty  to  bring  a  fresh  suit  in  respect  of 
a  part  of  it  only  ;  if  such  a  witlidrawal 
is  permitted,  the  order  of  the  Court  in 
respect  of  the  portion  withdrawn  without 
leave,  given  to  bring  a  fresh  suit,  must 
take  effect  other v^ise  than  as  an  order  of 
witbrawal  which  under  section  373  simply 
precludes  a  plaintiff  from  suing  again  in 
respect  of  tbe  same  claim.  HoNAPPAGOW- 
DA  V.  DYAMANGOWDA.  SB-  L- E- 223. 
2777  O.  XXIII  B.  1—S.  373  Presidency 
Small  Cause  Courts  Act  (XV  of  1882,  as 
amended  by  Act  1  of  1895),  Section  38— Power 
of  QmoAl  Cause  Court  to  allow  suit  to  be 
loithdraion   after    granting   a   neiu    trial. 

Upon  the  dismissal  ol  their  suit  by 
the  Small  Cause  Court,  Calcutta,  the  plain- 
tiffs made  an  ai3plication  for  a  new  trial 
which  was  granted,  and  tbe  suit  was  allow- 
ed to  be  wicb drawn  under  Section  373  of 
the  Civil  Procedure  Code  with  liberty  to 
bring  a  fresh  suit  iipon  tbe  same  cause  of 
action.  It  was  contended  before  tbe  Right 
Court  that  tbe  order  of  the  Small  Cause 
Court  Judge  did  not  disclose  any  ground, 
such  as  is  referred  to  in  Section  373,  and 
that,  as  in  granting  the  new  trial,  the  Court 
of  Small  Cause  was  exercising  its  revisioaa), 
and  not  its  original,  jurisdiction,  it  had  no 
authority  to  allow    the  suit  to  be  withdrawn. 

Hekl,  overruling  both  the  contentions, 
that  because  in  the  order  complained  of 
there  was  no  ground  such  as  v/as  specifi- 
ed in  Section  373,  it  did  not  follow  that 
there  was  no  ground  made  out  to  tbe  satis- 
faction of  the  Judges  who  granted  the  ap- 
Xjlicatiou,  and  that  (2)  although  the  Judges, 
Vv'heu  granting  the  new  trial,  exercising  their 
revioioual     power,  yet  as   sooq    as   thoy  had 
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passed  tbo  order  granting  the  7iew  trial, 
tboir  rcvisional  j  irisdiction  ceased,  and  tbcu 
they  had  j  irisdiction  to  deal  with  tbe  caso 
as  an  original  Court,  and  as  such  bad  per- 
fect authority  to  pass  the  order  under  Sec- 
tion 373.  JADU  Man  I  BOISTABBE  v. 
RAM  KUMAR  CHAKRAVARTI.  29  C- 
239. 

2778  O.  XXin  R.  1—S.  373— Defendant 
claiming  set  off — Withdrawal  of  claim  to  set  off: 
— Qucere. 

Whether  a  defendant  who  has  claimod  a 
set  off  can  be  allowed  to  witlidraw  his  claim, 
when  he  discovers  tbat  he  has  failed  to  make 
out  bis  claim  and  is  bound  to  lose. — NAWA- 
BUT  PATTaK  v.  MAHESH  NARAYAN  LAL. 
82  C.  654  at  663. 

2779  O.  XXIIL  R.  1—S.  373— Notice  under 
S.  218,  C.  P.C.  —  A-pphcation  for — Step  in  aid 
of  execution — Defect  in  the  application  where 
notice  is  issued — ■Applicability  of,  in  execution 
proceedings.  22  P.  R.  1905.  See  Limitation 
Act  IX  of  1908  Art  16'2. 

2780  O.  XXIIL  R.  1—S.  373— Withdrawal 
of  suit  luith  or  loithout — Liberty  to  file  fresh  suit 
— Permission — Costs. 

S.  373  of  tbe  Civ.  Pro.  Code,  1882,  contem- 
plates a  withdrawal  not  of  the  suit,  but  from 
the  suit  and  such  a  withdrawal  may  be  either 
with  or  without  liberty  to  bring  a  fresh  suit. 
If  a  party  desires  to  withdraw  from  the  suit 
with  such  liberty,  tben  be  must  apply  to  the 
Court  to  permit  him  so  to  withdraw.  If  he 
does  not  desire  to  have  tbat  liberty,  then  he 
can  withdraw  of  bis  own  motion  and  no 
order  of  tbe  Court  is  necessary. 

Hence,  where  a  plaintiff  applies  to  the 
Court  for  permission  to  withdraw  from  the 
suit  with  liberty  to  bring  a  fresh  suit,  and  the 
Court  is  not  minded  to  give  the  liberty,  the_ 
proper  order  to  pass  is  that  the  application 
for  permission  to  withdraw  from  the  suit 
with  liberty  to  bring  a  fresh  suit  for  the 
subject-matter  of  the  suit  be  dismissea  with 
costs.  It  is  not  competent  to  the  Court  to 
order  on  such  application  that  tbe  suit  may 
be  withdrawn  and  the  plaintiff  to  bear  all 
costs  and  to  pay  all  costs.  MAHANT  BE- 
HARIDASJI    V.    PARSHOTTAMDAS,     10  B* 

L-K.  298  =  32  B  315- 

2781.  O.  XXIIL  R.  l-S.  313  Civil  Proce- 
dure S.  372 — Iiiapplicahle  to  Act  X.  of  1859. 

The  provisions  of  S.  373,  C.  P.  C,  have 
no  application  to  suits  instituted  under  Act 
X  of    1859. 

Where  a  plaintiff  applied  to  withdraw 
a  suit  *for  rent  and  the  Court  permitted 
such  withdrawal  but  dismissed  the  suit  »and 
did  not  give  distinct  permission  to  bring 
a  fresh  suit  upon  the  same  cause  of  ac- 
tion. 

Held,  tbat  a  fresh  suit  was  maintain- 
able. SHEIKH  GOLAM  MAHOMED  v. 
SIVENDRA   PADA   BANERJEE,    12   C-  W. 

:N-    893. 

2782.  0.  XXIIL  R.  1—S.  373— Withdraw- 
al of  suit  ill  appeal — Change  in  substan- 
tive law  pending  suit — Laiu  applicable  to   the 
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suit—  DeJchan  Agriculturist's  Belief  Act  (XVII 
oj  1879),   6s.    U   and    13. 

After  the  institution  of  a  redemption 
suit  in  the  Subordiuate  Judge's  Court  at 
Tbana,  the  Dekliau  Agriculturist's  Relief 
Act  was  extended  to  that  District.  At  the 
trial,  the  Subordinate  Judge  took  the  ac- 
counts of  the  mortgage  upon  the  footing 
of  the  application  of  S.  V2,  and  13  of  the 
Act  and  gave  the  plaintiff  the  benefit  of 
those  provisions.  Tiiore  was  an  appeal,  and 
whilst  it  was  ponding  the  case  D  Bom.  L. 
R.  917  was  decided.  The  plaintiff  then  see- 
ing that  by  reason  of  the  above  ruling 
the  defendant's  appeal  was  likely  to  suc- 
ceed, applied  to  the  Court  for  leave  under 
S.  373  of  Code  of  Civ.  Procedure 
to  withdraw  the  suit  with  liberty  to 
file  a  fresh  suit  upon  the  snme  cause  of 
action,  in  order  that  he  might  in  the  fresh 
suit  obtain  the  benefit  of  Ss.  12  and  13  of 
the   Act.     This    was   allowed. 

Held,  (1)  that  the  Judge  in  permitting 
the  plaintiff  in  the  stage  of  appeal  to  with- 
draw the  suit  with  liberty  to  file  a  fresh 
suit  under  S.  373  of  the  Civ.  Pro.  Code,  and 
thus  get  the  benefit  of  an  alteration  in 
the  substantive  law,  acted  without  j  iris- 
diction. 

Held,  (2)  that  the  suit  should  have  been 
tried  upon  the  footing  that  the  Dekhan 
Agriculturist  Relief  Act  had  no  application 
between   the    parties. 

Where  the  law  is  altered  \vhen  a  suit 
is  pending,  the  law  which  existed  when 
the  suit  was  commenced  must  decide  tlie 
rights  of  the  parties  (3  B.  H.  C.  R.  45  foil) 
PiiABHAKAR  KASHINATH  v.  KHANDE- 
RO  ANTAJI    RAO,  10  B-  L-    R-    625- 

2783.  0.  XXIII.  B.  IS.  373— Declara- 
tion aitit  willidrawn  without  leave  does  not 
bar  subsequent  suit  for  vossession  by  rever- 
sioner. 

Held,  that,  where  a  reversioner  withdraws 
bis  suit  for  a  declaration  without  obtain- 
ing leave  to  bring  another  suit  under  S. 
373  of  the  Code,  his  subsequent  suit  for 
possession  will  not  be  barred  under  the 
provisions  of  that  section.  JANGI  SINGH 
V.   DURGA   SINGH,  9   0-    C    164.  i 

2784.  O.   XXIII.  B.  1—S.   373— Court  has  \ 
poiver   to  extend   time  for  payment  of  costs.       I 

Where   a   party    has   been    permitted   to  ' 
withdraw     from     a      suit      witli     liberty    to 
brir;g  a   fresh     suit    if  he    should    pay    costs 
within    a    named    date  under   section  373  of 
the   Code  of  Civil    Procedure,    the    Court  has  ; 
power  to  extend  the  time  for   payment  when  j 
it   is   absolutely     impossible     lor    the    party  ^ 
to   pay    such    costs    on  or    before    the   day  so  j 
fixed.     PERI  A     IMUTHIRIAN    v.      KARAP- 
PANNA    MUTHIUIAN.     29  M-    870-  j 

2785-  O.  XXIII.  B.  IS.  U7-6Siutfor  re- 
deinj.>iion  withdrawnSecond  suit  for  redemp- 
tion  barred. 

The   plai)i tiff-appellant  in   a  suit   for  ra- 
dempLlou,     which    had     been    dismissed    for  ■ 
non-joinder  of   necessary     parties     appealed  ; 
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against  the  decree  dismissing  his  suit,  but 
in  the  course  of  this  appeal  he  informed 
the  Court  that  the  parties  had  come  to 
terms  and  stated: — "I  do  not  desire  to 
prosecute  my  claim  or  this  appeal  in  any 
manner  in  respect  of  the  property  in  suit. 
Therefore  let  the  present  appeal  be  struck 
off.  The  appeal  was  accordingly  dismiss- 
ed. 

Held,  that  the  plaintiff  was  debarred 
by  S.  373  of  the  Code  from  again  suing  for 
redemption  of  the  same  mortgage.  —  llAM 
PRASAD  V.  DUNGAR  SINGH.     1907  A-  W- 

N.  91  =  4  A-  li   J.  201- 

2786-  O.  XXIII.  B.  IS.  373—WithIraw- 
al — Improper  valuation  and  deficient  Court- 
fee. 

S.  373  is  intended  to  m'^et,  amongst  other 
cases,  a  case  where  there  has  been  an  im- 
proper valuation  of  the  stamp. — HQSENI 
KHANAM  V.  ALI  HUSEN  KUAN.  1907 
A.  W.  N-  133-4  A.  L.   J.  875- 

2786  (rt)  0  XXIII  B  IS  373— Jurisdiction 
of  Be  venue  and  Civil  Courts — Appeal— Permis- 
sion to  institute  fresh  suit — Beturn  of  plaint  for 
presentation  to  proper  Court. 

A  Sued  B.  for  possession  alleging  that 
B's  husband  was  the  thekadar  of  the  village 
on  a  certain  rent,  on  whose  death  A  took  pos- 
session of  the  village,  but  B  recovered  pos- 
session of  it  by  order  of  the  Revenue  Court, 
and  further  that  B  has  no  proprietary  or 
under-proprietary  interest  in  it.  B  pleaded 
that  her  husband  was  in  possession  of  the 
village  as  guzaradar,  and  that  she  was  nob 
liable  to  ojoctmont.  The  first  Court  held 
that  B  could  not  be  ejected  as  she  held  the 
land  at  a  favourable  rate  of  rent  and  the 
A  could  only  take  proceeding  under  section  52 
of  the  Oudh  Rent  Act.  The  Lower  Appellate 
Court  held  that  on  the  allegations  of  the 
plaintiff,  the  defendant  did  not  become  a 
trespasser  on  the  death  of  her  husband  but 
was  a  tenant  of  the  land  and  could  only  bo 
ejected  by  the  Revenue  Court.  The  plaintiff 
appealed  to  the  Judicial  Commissioner  and  at 
the  hearing  asked  the  Court  to  dismiss  the 
appeal  and  the  suit  with  permission  under 
section  373,  Civil  Procedure  Code,  to  bring  a 
fresh  suit,  or  to  ruturn  the  plaint  to  him  for 
presentation  to  a  Revenue  Oourt. 

Held,  that  thb  permission  asked  for  could 
not  be  granted  at  this  stage  under  section 
373  of  the  Code  of  Civil  Procedure  and  that 
there  were  no  sufficient  grounds  :  cindfnrtlier, 
held,  that  the  plaint  was  not  such  as  could 
be  returned  for  pret-entation  to  the  Renenue 
Court. -MUHAMMAD  ASGHAR  ALI  v. 
MUSAMMAT  MARYAIM  ON  HER  DEATH 
AMJAD  ALL"  5  0-  C-  367. 

2787  0  XXIII  B.  l—S.  373Sziitfor2JOsses- 
sion  icilhdrawn  with  leave — Second  suit  for 
easement  not    barred — Practice — Pleadings. 

The  fact  that  the  plaintiS  asserted  a  right 
of  ownership  over  a  land,  which  he  afterwards 
found  did  not  exist,  and  in  consequence 
withdrew  his  suit,  does  not  preclude  the 
plaintiff  from  claiming  a  right   of   easement, 
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—  CTlEnz\T\II  LAL  V.  SlilB  CllABAN.  2- 
A-  L-  J-  69' 

2788  O  XXIII B.  1,  0  XXXin  B.  11— s, 

37o,li;i — Fatiixir — ^^  Fails  in  tlia  suit" — 
Willi draival  of  suit  ivilh  ijermission  to  bruuj 
frcsJi  suit. 

The  words  '•  if  tbc  plaintil!  fails  in  tho 
suit"  iu  section  412  of  tlio  Code  of  Civil 
Procedure  do  not  refer  to  tho  ultimate 
success  or  failure  of  the  plaintiff  in  any  sub- 
sequent suit.  They  arc  applicable  to  a  case 
in  which  a  plaintilT  withdraws  from  tho  suit 
under  section  373  of  the  Code  with  permission 
to  bring  a  fresh  suit.  THE  SEOUEIVMIY 
or  STATE  FOR  INDIA  IN  COUNCIL  v. 
NARAYAN     BALKllISHNA.     6    B<     I*^    R- 

1122-29  B  102. 

2789  0  XZIII  B  1,  2—S.373,  374— Dismissal 
of  plaint — Misjoinder  of  causes  of  action  and 
of  ]jari-ic6 — Liberty  to  bring  fresh  suit — Bar 
■under  section  37-1. 

A  plaint  v/as  dismissed  on  a  plea  of  mis- 
joinder of  causes  of  action  and  of  parties. 
On  appeal  the  High  Court  made  tho  follow- 
ing order:  "  Under  the  provisions  of  section 
373  of  the  Civil  Procedure  Code,  we  give  leave 
to  the  plaintifi  whose  name  is  struck  out  to 
file,  if  so  advised,  a  fresh  suit  in  respect  of 
Lis  own  cause  of  action."  The  fresh  plaint 
was  filed  after  limitation  period. 

Held,  that  the  fresh  plaint  was  barred  by 
limitation  under  section  374  of  the  Civil 
Procedure  Code,  and  the  liberty  granted  by 
the  Court  to  bring  a  fresh  suit  would  not 
afioct      it.      VARAJLAL      BHAISHANKAK 

BEL  AT  V  SHOMESHWAR.  7  B-,"!.  Pv  90- 
=  29  B.  219. 

2790  0  XXIIIB.  1,  O  XLIB  22~~S.  373, 
561— Appellant  withdrawing  appeal  before 
judgvient. 

Where  the  respondent  has  preferred  ob- 
jections under  secLiou  561  of  the  Civil  Proce- 
dure Code  the  appcllaut  can  exei'cite  his 
ordinary  right  to  withdraw  his  appeal  at  any 
time  before  tho  heanug  of  i.ho  appeal  has 
begun.     KALYAN  blNGH   v.    iiAHMU    W 

M.A,  1801,  p.  26  =  23  A.  ISO.         '      ' 

2791  0XXinB.l,2-S  373,  374.  Leave 
to  loiihdraio  ultra  vires— Fresh  suit—Limita- 
tion  Act  S.  U. 

The  Court  made  an  order  giving  leave  to 
witnaraw  a  suit  and  file  a  fresh  suit  on  the 
same  cause  of  action,  on  the  ground  that 
leave  under  cl.  12  of  the  Charter  to  institute 
it  was  granted  by  tho  Registrar.  This  order 
was  held  to  be  ultra  vires,  and  was  regarded 
as  one  only  directing  the  plaint  to  be  r°eturn- 
ea  to  the  plaintiff  (13  M.  I.  a,  IGO  foil.) 

S.  373  of  the  Code  of  Civil  Procedure  does 
not  apply  except  to  cases  where  the  suit  is 
properly  penamg  in  a  Court  in  which  the 
leave  was  granted, 

A  plain c  was  filed  well  within  the  period 
of  limication.  But,  tho  leave  to  institute  it 
under  cl.  12  of  the  Charter  was  obtained 
from  tne  Registrar.  Under  the  practice  laid 
down  by   the   Court,   it   was   by   leave   with- 


drav/n,andcn  the  same  cause,  a  fresh  suit, 
with  proper  leave,  was  then  and  there  in- 
stituted but  on  a  date  when,  under  tlio  usual 
circumstances,  tho  suit  would  bo  barred  by 
limitation, 

iltfW,  — that  tho  leave  to  withdraw  was 
not  granted  under  S.  373  of  tho  Code  of  Civil 
Procedure  ;  that  therefore  S.  374  of  tho  Code 
could  not  operate  as  a  bar  to  tho  fresh  suit 
and  that  under  S.  14  of  tho  Limitation  Act 
it  was  not  barred  by  limitation.  RAMDEO 
V.  GONESHNARAIN,  12  C-  W  N.  921- 

2792  0  XXllI  B.  i,  6'.  107—S.  373,  582— Q.la. 
malik's  right  to  succeed  on  the  death  of  an 
adna  malik  as  against  collaterals — Appeal — 
Bight  of  one  of  several  appellants  to  withdraw 
his  appeal  as  to  his  share  only. 

Held,  (1)  that  the  respondent  had  failed 
to  prove  any  special  custom  whereby  cda  ma- 
liks  succeed  to  the  land  left  by  an  adna  Malik 
as  against  a  near  collateral  of  the  deceased. 

(2)  That  one  of  the  appellants  can  with- 
draw from  the  appeal  so  far  as  his  own  inter- 
est in  tho  appeal  is  concerned  C.  A.  No.  300  of 
1902  (unpublished)  dealing  with  a  contest  be- 
tween ala  maliks  and  vendees  of  the  deceased 
adnoj  malik  distinguished  from  this  case 
which  was  between  ala  maliks  and  collaterals 
of  the  deceased  adna  malik.  Distinguished,  175 
P  R  1888;  9  P  R  1898;  72  P  R  1907,  referred  to, 
GOPALA  V.  HIRA.SINGH,  119  P  W  R  1908- 

2798  0  XXIII B  1,  0  XXXIII  B  10,  11— S. 
373,  411,  412 — Pauper  suit— Withdrawal  of  the 
suit  on  a  compromise  is  failure  in  the  suit: — 
Where  a  pauper  plaintiff  withdraws  from 
a  suit  without  permission  under  section  373 
of  C.  P.  C.  as  the  result  of  a  compromise  by 
whicli  he  obtains  a  substantial  part  of  the  re- 
lief claimed,  he  fails  in  the  suit  within  the 
meaning  of  section  412,  C.  P.  C.  15  B  77  and 
18  B  464  overruled.  THE  SECRETARY  OP 
STATE  FOR  INDIA  V.  BHAGIRATHIBAI, 
8  B  L  E  68S;  81  B  10;  F  B- 

27(31  O  XXIIl  B  IS.  373— See  s.  11  8  0 
C  389  No.  457,  15  M  L  J  462  No.  460  supira. 

279.5  0  XXIII B  1—S.  573,  7  G  W  N 186-- 
See  s.  89  No.  1151  supra. 

2798  OXXIIIBl—S.373—29B13—SeQ 
s.  107  No.  1405  supra. 

2797  0  XXIII B  1—S.  373,  21  M  377— See 
s.  115  No.  1033  supra. 

2798  0  XXIII B  1—S.  373— See  O  II  R  10 
—10  C  W  N  208  No,  1898,  5  A  L  J  278  No.  1S99 
sup  ra. 

2799  0.  XXIIL  B.  1—S.  373— A.  W.  N. 
190S  P.  240.    See  O  VII.  R.  11  No.  1990  supra. 

2800  0  XXIII,  B.  1  -S.  313-  4  M.  L.  T. 
200.     See  O.  XVII.  R.  1  No.  2178  supra. 

2801  0.. XXIIL  B.  1—S.  313.  3.  P.  B.  1905 
See  O.  XX.  R.    1  No.  2206  supra. 

2802  O.XXni.  B.  l—S.^373—4  L.B.  B. 
1907  P.  75.  idee  0.  XXI.  R.  53  No.  2419  sup- 
ra. 

2803  O.  XXIIL  B.  1,  second'  schedule— S. 
373,  523 — Withdrawal  of  application  for  award 
to  b'i  filed  in  Court. 

An  application  made  under  section  525 
of    the  Civil  Procedure  Cod©  for  an  award    to 
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be  filed  in  Court  may  be  withdrawn  under 
gcctiou  378  of  the  Code  at  any  stage  of  its 
hearing  prior  to  the  delivery  of  judgment 
and  preparation  of  th&  decree  in  the  case. 
GAURI  SHANKAIlv.  MAIDA  KOEU.  81. 
C  516. 

2804  O.  XXIII.  R.  2S.  374,-26  B.  317. 
See  S.  115  No,  1576  iiu:pra. 

2806  •  0.  XXIII.  Li.  2—$.  374.  See  O, 
XXlll  R.  1—7  B.  L.  R.  90  No.  2789,  12  C.  W. 
N.  921  No.  2791  SM2>ra. 

2806  0.  XXIII.  R.  3—S.  315. 

(Ju  au  appeal  against  a  consent  decree 
the  Appellate  Court  cannot  go  into  the  ques- 
tion whether  or  not  the  consent  decree  is  or 
is  not  binding  upon  the  parties. — 10  C.  612; 
1  C.  W.  N.  597;  6'.  C,  24  C,  908.  referred  to. 
BIRAJ  MOHINl  DaSI  v.  SRIMATI  CHINTA- 
MONI  DASI.    6  C.  W-  N-  Cm  877- 

2807  O.  XXIII,  R.  3  S.  375  Compromise 
hy  ayent  wiihoui  knowledge  of  jjritvci'pal — Re- 
j.iudiaLion  hy  yrinclpal  -  Probate^  grant  on  con- 
aent  of  parlies — Evidence — Judgment   in    rem. 

Any  party  to  a  suit  or  proceeding  has  the 
right  to  repudiate  the  action  of  an  agent 
compromising  it  without  his  knowledge  and 
coubent  before  any  order  of  the  Court  is 
passed  accepting  the  compromise  as  the  final 
determination  of  the  suit. 

The  Court  may  make  an  enquiry  as  to 
the  fact  of  the  compromise  and  if  it  holds 
that  the  suit  was  adjusted  by  a  lawful  agree- 
ment or  compromise  it  may  pass  a  decree  in 
accordance  therewiih. 

No  grant  of  probate  can  be  made  merely 
on  the  consent  of  parties.  In  a  proceeding 
for  the  probate  of  a  Will,  the  Will 
must  be  duly  proved  either  in  common 
form  or  per  testes.  If  the  proceeding  is 
contentious  it  must  be  proved  in  solemn 
form.  The  consent  of  parties  that  propate 
should  be  granted  cannot  give  validity  to 
a  grant  of  propate,  as  no  grant  can  be 
valid  unless  the  Will  be  proved  in  solemn 
form  and  the  jadge  be  in  a  position  to 
pronounce    thai   it   is    proved. 

A  final  judgment  or  order  of  a  competent 
Court  in  the  exercise  of  propate  jurisdic- 
tion as  confciring  the  status  of  executor 
to  the  grantee  of  a  probate  is  conclusive 
proof  of  such  status  and  the  fact  that  the 
Will  is  genuine.  It  operates  as  judgment  m 
r&m  and  its  effect  cannot  bo  nullified  except 
by  a  proceeding  for  revocation  of  the  probate. 
SRIMATI  MONMOIIINI  GUHA  v.  BaNGA 
CHANDRA  DAS.  8-  C  W-  N-  197-81 
C    857. 

2808  OXXIim.  3—S.  375 -Compromise. 
Decree  on — Enforcement  uf  Office  in  temple — 
Sale  of — Invalidity    of  compromise. 

The  decree  in  this  case  was  passed  in 
accordance  with  the  terms  of  a  compromise 
entered  -into  between  the  praties.  By 
one  of  the  terms  of  the  decree  the  jugd- 
ment  debtor  (defendant)  agreed  that  his 
office  in  a  temple  and  his  right  to  the 
emoluments  of  the  office  wich  had  been 
jnortgaged   with  other  property  to  the  plain- 
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tif!  should  bo  sold  in  satisfaction  of  the 
mortgage  debt.  In  execution  of  that  decree 
the  Lower  Court  abvertised  the  office  and 
its  emolumonts  for  sale  by  public  auction, 
and  dismissed  the  judgment  dcbtro's  olj;c- 
tion,  on  the  ground  that  he  was  bouad 
by  his  agreement  to  ihe  terms  of  the  com- 
promise.    On      appeal — 

Held,  that  so  far  as  the  decree  embo- 
died unlawful  terms  of  the  compromise  it 
was  inoperative,  as  passed  without  j  xrisdic- 
tion,»aud  should  not  be  enforced. 

The  sale  of  such  office  being  opposed 
to  public  policy  -could  not  bo  enforced  by 
the    Courts. 

Under   Section   375   of    the   Civil    Proce- 
dure  Codo    a     Court    has     no      iurisdiction 
to    base  a  decree    on    a    coirproinise,    unless ' 
it   is   a     lawful     compromise. 

When  a  decree  is  based  on  an  agreement 
of  compromise,  and  when  there  is  nothing 
naore  on  the  part  of  the  Court  than  a 
mere  adoption  of  the  contract,  the  Courn 
must  be  taken  to  adopt  the  contract  with 
all  its  incidents.  23  Bjm.,  131;  24  Mad., 
2G5  referred  to.  LAKSHANANASVVAill 
NAIDU   v.    RANGAMAIA.     26  M-  31- 

2809  0  XXIII  R  3—S.  375— Registration 
— Compromise  of  suU— Pleadings  not  to  he 
construed     with   strictness. 

Each  document  of  which  the  registration 
is  alleged  or  denied  to  bo  compul.,ory 
must  be  judged  of  strictly  on  its  own 
merits  and  care  must  be  takjn  not  to 
decide  one  case  on  the  analogy  of  the 
decision  in  another  case,  unless  the  docu- 
ment in  each  case  is  practically  of  the 
same  purport  and*character.  97  P.  R.,  1895, 
referred     to. 

An  application  to  Court  containing  the 
terms  of»a  compromise  in  whatever  language 
might  be  coached  cannot  proparly  bo 
created  as  the  original  contract  between 
the  parties  to  the  case  in  which  it  was 
made  it  must  be  held  to  be  a  mere  reci- 
tal of  the  -contract  independently  entered 
intt)  between  them.  98  P.  R.,  1902,  s.  c, 
18   P.    L.   R.,  1903    referred     to. 

A  compromise  in  so  far  as  it  is  submit- 
ted to  and  is  acted  upon  judicially  by 
Courc  being  in  itself  a  step  of  judicial 
procedure  does  not  require  registration.  22 
Mad.,    508    at  p.    513    referred     to. 

Held,  that  the  petition  addressed  to  the 
Court  embodying  the  terms  of  a  compro- 
mise arrived  at  between  the  parties  and 
given  effect  to  by  the  Court  at  the  re- 
quest of  the  parties  did  not  require 
registration  and  was  admissible  in  evidence 
though  it  was  unregistered.  76  P.  R., 
1887:  25  Mad.,  553;  95  P.  R.,  1894;  30 
Cal.,    783    referred  to. 

In  this  country  a  plaint  and  the  plead- 
ings of  parties  should  not  be  construed  with 
absolutely    literal    strictness. 

Where  a  suit  filed  ou  behalf  of  a  pur- 
dahnashin  lady  was  described  in  the  plaini 
as   based  on  a   razinama   and  thQ  udmisaibt- 
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lity  of  the  clocui"nont  in  evidenco  having 
been  disputed  for  want  of  registration  the 
plaintiff  sought  to  rely  on  the  oral  agree- 
ment   which  resulted   in  the  razlnnma. 

Held,  that  the  plaintiff  might  be  allow- 
ed to  do  so.  (Mussammal)  KIIAIUUL-NISA 
V.   BAHADUR   ALL     H  PLR  1907  =  27  P 

E  1906. 

2810  O  XXIII  R  3—S.  375-Lawfnl  agree- 
ment—'Decree  in  favour  of  trustee  of  a  temple 

Compromise  entered  into   between  trnslce  and 

defendants  pending  appeal  giving  .up  Iclaim— 
Breach  of  trtist. 

The  plaintif?,  as  trustee  of  a  temple,  ob- 
tained a  decree  that  the  defendants  and 
other  sUanars  were  not  eatitled  to  enter  the 
temple  and  worship  therein,  and  peudiog 
the  appeal  of  the  defendants  the  plaintiff 
made  a  compromise  with  them,  practically 
withdrawing  the  claim.  On  the  objection 
of  certain  beneficiaries,  who  were  made  co- 
plaintiffs  in  order  thf>t  they  may  show  cause 
against  the  compromise  being  recorded  and 
a  decree  being  parsed  in  its  terms,  a  ques- 
tion arose,  whether  the  agreement  could 
be  recorded  under  section  375  of  the  Civil 
Procedute   Code. 

Held,  that  the  trustee  was  guilty  of 
breach  of  the  trust,  the  compromise  not  be- 
ing lawful  could  not  be  given  effect  to  un- 
der section  375  of  the  Civil  Procedure  Code, 
and  the  decree  passed  by  the  Originfil  Court 
did  not  cease  to  be  binding  on  the  parties, 
though  the  appeal  opened  the  whole  ques- 
tion   for  decision    by  the    Appellate  Court. 

Where  an  institution  exists  for  the  pur- 
pose of  religious  worship,  but  the  exact  form 
of  worship,  or  the  class  for  whose  benefit 
it  was  established  cannot  be  discovered  from 
the  instrument  creating  the  trust  (or  where, 
as  in  the  present  case,  there  is  no  such  in- 
strument), the  Court  can  find  no  other  means 
of  deciding  those  questions  than  through 
the  medium  of  an  enquiry  into  what  has 
been  the  usage  of  the  worshippers  in  re- 
spect thereto,  and  if  the  usage  is  a  lawful 
one,  it  is  the  duty  of  the  Court  to  support 
that  usage  on  the  suit,  legally  instiiuted  of 
any  person  interested.  It  is  not  iu  the 
power  of  individuals  having  the  manage- 
ment of  the  institution  to  alter  the  purpose 
for  which  it  was  founded,  or  to  say  to  the 
other  worshippers,  we  "  have  changed  our 
opinions  and  you  who  resort  to  this  place 
for  the  purpose  of  worshipping  in  the  custo- 
mary manner,  shall  no  longer  enjoy  the 
benefit  intended  for  you,  unless  you  con- 
form to  the  alteration  which  has  taken  place 
in  our  opinions,  even  to  the  extent  of  sub- 
mitting to  the  presence  of  other  worship- 
pers who  are  nrobibited,  by  custom  and 
the  Sliasfras,  from  entering  into  the  tem- 
ple." It  is  not  in  the  power  of  any  trustee 
to  say  this  to  the  other  worshippers  in  a 
temple.  On  the  contrary,  it  is  the  duty  of 
the  trustee  to  maintain  the  customary  usage 
of  the  institution,  and  if  he  fails  to  do  so, 
he  is  guilty   of  a   breach    of    trust,   and   still 
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more  so  if  ho  doUborately  attempts  to  effect 
a  vital  change  of  usage,  and  to  make  it 
binding  on  the  worshippers  by  obtaining  a 
decree  of  the  Court  to  establish  it.  RAJAH 
M.  BHASKARA  SETHUPATHI  v.  NAR,\- 
YANASAMY  GUIIUKKAL.     12  M  li  J  360. 

2811  0  XXIII  R  3—S.  375— Decree— In- 
terlocutory order— Appeal— Compromise  before 
it  is   incorporated   in  decree. 

No  appeal  lies  against  a  compromise 
arrived  at  between  the  parties  to  a  suit  un- 
til  it  is   incorporated    in  a    decree. 

A  compromise  was  put  forward  before 
the  Court  which  ordered  that  if  the  defen- 
dants accepting  the  Court's  opinion,  got  a 
deed  of  sale  of  certain  properties,  after  ob- 
taining the  District  Judge's  sanction  in  re- 
spect to  the  share  of  one  of  the  defendants, 
who  was  a  minor,  it  would  pass  a  decree  in 
accordance  with  the  compromise,  but  if 
they  did  not  act  in  this  way,  it  would  pro- 
ceed   to  hear   the  suit   on  the    merits. 

Held,  that  the  order  of  the  Court  was 
not  a  decree  and  no  appeal  lay  against  it. 
MANOHAR  LAL    v.   NARAIN  DAS    109  P. 

L-  K.  1903. 

2812  0.  XXIII.  R.  3—S.  375  Compromise- 
Estoppel — A  party  unsuccessfully  suing  to  set 
aside  a  compromise  may  prefer  a  claim  based 
on  it. 

Under  a  compromise  the  defendant  un- 
dertook to  deliver  a  certain  quantity  of  grain 
yearly  to  the  plaintiff.  The  defendant  never 
repudiated  the  obligation  but  the  plaintiff 
unsuccessfully  sought  to  set  aside  the  com- 
promise. 

On  a  suit  for  value  of  the  corn  for  two 
years  preceding  the  suit  tha  claim  was  dis- 
missed on  the  ground  that  the  compromise 
not  having  been  accepted  by  the  plaintiff  the 
suit  was  barred,  limitation  having  begun  to 
run  from  the  date  of  the  compromise. 

Held  that  the  order  of  dismissal  was  wrong. 
If  the  plaintiff  did  not  choose  to  enforce  the 
obli»atlon  befoi'e,  that  did  not  prevent  him 
from  enforcing  his  right  for  as  many  years 
back  as  were  within  the  period  of  limitation, 
the  right  wasa  continuing  one  and  each  year 
a  fresh  cause  of  action  accurred  in  favour  of 
the  plaintiff.  BAWA  RATTAN  DAS  v.  BA- 
WA  GOP  AL.  DAS.     106  F  L-    R-  1904- 

2813  0.  XXIII.  R.  3—  S.  375— Appeal  from 
a  decree  passed  on  a  disputed  compromise. 

The  parties  of  a  partition  suit,  filed  a 
written  compromise  but  when  the  compromise 
was  put  before  the  Court  a  dispute  arose 
between  them  as  to  the  interpretation  of 
one  of  its  clauses  upon  which  the  Couvb 
ordered  that,  as  there  was  a  dispute  as  to 
the  interpretation  of  the  compromise  it 
could  not  be  approved  and  the  Court  then 
proceeded  to  try  the  case,  Some  evidence 
in  the  ease  was  then  recorded  and  the  case 
was  adjourned.  On  the  date  fixed  for  the 
hearing  the  plaintiff  stated  before  the  Court 
that  he  had  settled  the  points  of  difference 
and  he  agreed  to  the  interpretation  put  uporx^ 
the  clause     by    the    defendant.     The    Court 
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thereupon,   passed    a  decree    based   on    that 
compromise. 

Held;  on  appeal  that  there  being  no  agree- 
ment between  the  parties  as  to  the  interprnta- 
tion  of  tVie  compromino  when  it  was  original- 
ly filed,  there  had  been  no  real  and«gcuuine 
adjustment  of  the  case  before  the  Court  and 
in  fact  no  final  compromise  between  the  par- 
ties upon  which  tlie  Court  could  proceed  to 
decide  the  case.  If  tlic  Court  wished  to  act 
upon  the  compromise  according  to  the 
amendment  originally  suggested  by  the  de- 
ferdant  and  subsequently  agreed  to  by  the 
plaintiff,  a  fresh  compromise  amending  chose 
terms  should  have  been  put  in  and  verified 
by  all  the  parties  concerned. 

Held,  further,  that  there  being  no  deoreo 
passed  in  the  case  within  the  meaning  of  S. 
375,  Civil  Procedure  Code,  inasmuch  as  there 
had  been  no  real  agreement  between  the 
parties,  the  decree  so  passed  was  open  to  ap- 
peal and  could  not  be  considered  as  final. 
16  B.  202,  1  C.  W.  N.  597,  5  C.  W.  N.  877  &  7 
(C.  W.  N.  419,  9  M.  103  and  29  M.  103  Refd.) 
BAM  LAL  V,  BALAK  RAM   9  0-  C-  365- 

2814.  O.  XXII  R.  5— S.  375— Difference 
between  covipro77iises  embodied  and  not  embo- 
died in  decree— Forfeiture  clause— Separate 
suit : — 

A  forfeiture  clause  in  a  compromise 
decree  can  be  relieved  against  by  Courts. 
The  contract  of  tue  parties  is  not  the  less  a 
contract  subject  to  the  incidence  of  a  con- 
tract because  there  is  superadded  the  com- 
mand of  a  judge.  Semble:—Fev  Beaman, 
J; — The  difference  between  a  consent  decree 
detailing  the  agreement  of  parties  and  the 
agreement  itself  is — that  when  the  one  or  the 
other  is  sought  to  be  afterwards  enforced,  in 
the  former  case  it  is  not  open  to  a  party  to 
question  the  accuracy  of  the  decree  as  ex- 
pressing! what  at  the  time  was  the  contract 
which  was  made.  KRISflNA  BAI  v.  HARI 
8  B.  L.  R,  813=1  M.  L-  T  370  =  31  B  15 

2815-  0.  XX//I.  B.  3—S.  375— Decree 
invalid  to  the  extent  of  a  compromise  going 
beyond  the  subject  matter  of  suit  —Registration 
Act,  S.  17;— 

A  petition  of  compromise  in  so  far  as  it 
relates  to  properties  in  suit  does  not  require 
registration  under  S.  17  of  the  Registration 
Act,- and  the  decree  in  so  far  as  it  gives  effect 
to  the  settlement  touching  such  properties 
operates  as  res  judicata.  If  it  gives  etl'ecb  to 
the  settlement  touching  properties  extra- 
neous to  the  litigation,  the  decree  is,  to  that 
extent,  without  jurisdiction  and  is  inopera- 
tive. In  relation  lO  these,  extraneous  proper- 
ties, the  parties  must  fall  back  upon  the 
petition  itself  which  cannot  without  registra- 
tion effectively  declare  or  create  title  to  im- 
moveable property  exceeding  Rs.  100  in  value 
26  I.  A.  101 ;  22  M.  508;  I.  C.  L.  J.  388 ;  30  C 
783,  20  INI.  365:  25  M.  553  ;  25  M.  7,  ref.  to.  28 
A.  78  disapproved.  GURDE  SINGH  v. 
CHANDRIKAH  SINGH  and  CHaNDRIKAH 
SINGH  V.  RASHB^IHAHY  SINGH.     6.  C-  L- 

J.  611. 
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2816-  O.XXIIL  R.  3-S.  375—Compromisa 
how  far  res  judicata  : — 

Anything  whioh  forms  part  of  the  com- 
promise, but  which  is  not  part  of  the  subject- 
matter  of  the  suit,  cannot  bo  regarded  as 
finally  settled  between  the  parties.  It  may_ 
bo  different  in  a  case  where  the  compromise ' 
relating  to  matters  outside  tho  suit  is  part  of 
the  consideration  of  the  compromise  relating 
to  matters  the  subject  of  the  suit.  PARNA 
CHANDRA  BUR.\[AN  v.  PANDHIKARl 
GHOSE.     5.  C-  L.  J.  15. 

2817-  0.  XXIIL  R.  3—S.  375  -'Subject  mat- 
ter of  the  suiV^ — Suit  on  bond  for  personal 
decree— Charge  given  by  compromise  embodied 
in  tike  decree:  — 

There  is  nothing  in  principle  or  in  S.  375 
C.  P.  C,  compelling  a  Court  to  restrict  tho 
relief  to  be  granted  in  accordance  with  a  * 
compromise  to  what  is  prayed  for  in  tho 
plaint  or  less.  Tho  plaintiff  prayed  for  a 
money-decree  in  the  plaint.  The  parbie<i 
entered  into  a  compromise  whereby  tho  de- 
fendants agreed  to  pay  a  certain  amount  to 
the  plaintiff  in  11  equal  instalments,  and  tho 
amount  was  made  a  charge  on  certain  im- 
moveable property  of  the  defendant  with 
interest  at  12  per  cent,  in  default  of  regular 
payment.  The  Court  passed  a  deoreo  iti 
terras  of  the  compromise. 

Hdd  : — There  was  nothing  to  restrict  th^ 
Court  from  making  the  amount  a  charge  ou 
the  immoveable  properties  of  the  defendants, 
even  though  the  plaint  only  prayed  for  a 
money-decree,  18  M.  at  p.  4  and  22  M.  214 
commented  on.— JOTl  KURUVETAPPA  v. 
SIRASAPPA.    16  M-  L.  J.  354  =  ['0  M  478. 

2818.  O.  XXIIL  R.  3—S,  37.J—Comproini<i'3 
bvjoiid  thi  subject-matter — Registration — Ad' 
mlsubility  in  evidence  : — 

If  a  compromise  and  the  decree  la  terms 
of  it  go  beyond  the  subject-matter  of  the  suit 
the  decree,  no  doubt,  would  not  be  execut- 
abl.  But  yet  the  compromise  would  be  evi- 
dence of  an  agreement  binding  apou  the 
parties  even  though  not  registered.  TASIM- 
UDDIN  BISWAS  V.  BHUBAN  JELINI. 
34  C-  458- 

2819.  O.  XXIII.  R.  3—  S.  375  Bengal 
Tanancy  Act  (VII [  of  1835J,  Section  93 -Com- 
mon mcnager— ^Consent  order  by. 

A  District  Judge  has  no  jurisdiction  to 
appoint  a  common  manager  undoL-  section 
93  of  the  Bengal  Tenancy  Act  by  consent  of 
parties.  Before  he  can  make  tho  order  he 
must  find  that  there  is  a  dispute  likely  to 
cause  inconvenience  to  public  or  injury  to 
private  rights  existing  between  the  co- 
shaurs. 

Quccre,— Whether  a  proceeding  under 
section  93  of  the  Bengal  Tenency  Act  is  a 
suib  within  the  meaning  of  section  375  of  the 
Civil  Procedure  Code,?  KALI  CHARAN 
ASH  V.  PARBATI  CHARAN  ASH.     4  C-  L- 

J.  5Q4, 

23*^6     O.    XXIIL   R.    3—S.   375— Mortgage 
decree  an    comproi^di   in  respect  of  portian 
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of  claim  not  secured  by    the  mortgage — Pub- 
lic policy. 

There  is  uotbing  in  law  to  prevent, 
and  nothing  opposed  to  policy  in  parties 
to  a  suit  .entering  into  a  compromiso  whore- 
by  the  defendants  agree  to  a  luortgago-doc- 
reo  being  passed  against  them  even  in  re- 
spect of  the  portion  of  the  claim  not  se- 
cured by  the  mortgage.  SUBARAYUDU  u. 
VENKATAllATNAM.     17    M-    L.   J.  200- 

2821  0  XXIII  B3—S.  375-Comproviise 
giviiuj  reliefs  not  covered  by  suit  — Decree  in 
terms — EnJ'orceabdity. 

A  decree  passed  in  terms  of  a  compro- 
mise entered  into  between  parties  and 
comprising  therein  reliefs  not  covered  by 
the  suit,  is  yet  enforceable  in  execution, 
provided  there  is  nothing  unlawful  about 
tlie  terms,  though  the  decree  itself  as 
drafted  might  have  been  objected  to  on  an 
appeal  therefrom.  MANAGEli  OF  ^\ll  ME- 
ISAKSHI  DEVASTANAM  ('ANANTANARA- 
YANA  AIYAR)  c.  ABLULKARIM.  2  M- 
L.  T.  849  =  17  ML.  J.    255  =  80  M-  421 

2822  O.  XXlII.  E.  3-S.  375-Aitachmeat 
of  decree— Appeal    against    attached   decree- 
Bight  of  parties     to     the    decree    to   compro 
mise  the   suit   injuriously   affecting   the  right 
of  the   attaching  decree-holder. 

Where  upon  an  appeal  against  a  dec 
ree  attached  by  a  decree- holder  the  parties 
to  the  appeal  compromise  the  case  inju- 
riously aliecting  the  rights  of  the  attach- 
ing decree- holder,  the  compromise  cannot 
be  impugned  by  the  attaching  decree-hol- 
der on  the  ground  that  it  has  been  en- 
tered into  with  intent  to  defraud  him. 
The  decree  of  the  Original  Court  attached 
by  the  decree-holder  having  ceased  to 
exist  after  the  decree  was  passed  by  the 
Appellate  Court  in  the  terms  of  the"  com- 
promise, the  latter  decree  aloue  is  avail- 
able for  the  benefit  of  the  attaching  dec- 
ree-holder. GANPAT  SHAH  v.  RAM 
CHAND.     22  p.    L.     R.    1905. 

2823  O.   'KXIII.   B.  3 — S.  375  Compromise 

beyond  relief    claimed— Appeal— Procedure. 

The  plaintiff's  father  mortgaged  a  por- 
tion of  ancestral  land  to  the  defendant 
and,  during  his  lifetime,  the  plaintiffs 
brought  a  suit  against  the  mortgage  for 
a  declaration  that  the  mortgage  should 
not  affect  their  right  of  inehritance  after 
their  father's  death.  The  parties  filed  a 
razinama  in  Court  by  which  the  plaintiffs 
were  to  pay  certain  amount  within  one 
week  and  take  possession  of  the  mortgaged 
property.  The  Court  passed  a  decree  in 
favour  of  the  plaintiffs  for  possession  of 
the  land  in  accordance  with  the  compro- 
mise. 

Held,  that  the  compromise  and  the 
decree  passed  in  accordance  therewith  were 
not  limited,  and  did  not  relate  to  the 
subject-matter  of  the  suit,  which  was 
merely  for  a  declaration  of  the  plaintiff's 
right  to  have  the  mortgage  of  the  land 
by    their   father   declared    void   and  iaelisc- 


tho    land. 
Held,     that, 
not  "relate  to    ho 
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tual.  so  far  as  their  rights  'of  succession 
were  concerned,  and  not  for  the  possessioa 
of    the    land. 

therefore,  the  docroo  did 
much  of  the 'Subject- matter 
of  the  suit  as  was  dealt  with  by  the  com- 
promise," and  was  not  final  within  the 
purview  of  S.  375,  and  that  an  appeal, 
therefore,  lay  from  that  decree  (18  M.  410 
foil,    5  C.    W.    N.   485  Dist.) 

Held,  that  the  proper  course  for  the 
lower  Court  to  adopt,  in  the  circumstan- 
ces, was  to  inform  the  parties  that  the 
terms  of  the  compromise  could  not  be 
embodied  in  a  decree  and  if  it  appeared 
that  tlie  compromise  was  arrived  at  con- 
ditionally upon  its  being  incorporated  in 
the  decree  to  proceed  with  the  suit  (22  M. 
214  foil  )  BHAG  SINGH  v.  NAZIR,  140 
p.  W.  R.  1908  =  77  p.  R-1908. 

2821  0  XXIII  B  3—S.  375  -  Parties  to  suit 
agreed  that  plaintijf  and  his  younger  brother 
slioidd  execute  a  sale  deed  and  that  the  suit 
should  be  dismissed  in  default — Befusal  of 
younger  brother  to  join  in\its  execution,»in  ef- 
fect of- -17  M  L  J  37— See  Contract  Act  IX  of 
1872  S.  58  Col.  312. 

2825  0  XXIII  R  3—S.  375— Compromise 
need  not  be  in  writing — Oral  evidence  of  its 
tirms  under  s.  91  of  Evidence  Act  3  L  B  B  243 
—See  Specific  Relief  Act  1  of  1877  S.  9  Col. 
396. 

2823  O  XXIII  B  3—S.  375 -Arbitration  Act 
{IX  of  1899)  •  Submission  in  writing  necessary — 
Award,  on  oral  submission  invalid. 

In  an  administration  suit  the  parties  filed 
accounts  and  objections  before  the  Assisiant 
Commissioner  and  it  was  orally  agreed  to  save 
the  costs  of  a  lengthy  enquiry  that  the  Assist- 
ant Commissioner  should  deal  summarily 
v/ith  all  matters  in  dispute  and  draft  r^erms 
by  which  the  parties  were  to  be  finally  boand 
and  the  Assistant  Commissioner  personally 
explained  to  defendans  1  and  6  that  they 
would  be  bound  by  his«decision  even  if  he  de- 
cided to  give  them  one  rupee.  To  this  they 
agreed.  The  Assistant  Commissioner  in  due 
course  arrived  at  a  decision,  but  defendants  1 
and  6  declined  to  be  bound  by  it.  Upon 
application  being  made  by  plaintiff  that  and 
adjustment  of  the  suit  might  be  recorded 
under  s.  375  of  the  Civil  Procedure  Code,  on 
the  basis  of  the  Assistant  Commissioner's 
decision 

Held,  that  there  had  been  no  adjustment 
of  the  suit.  There  had  been  no  written  sub- 
mission to  arbitration  as  provided  by  s.  4  of 
the  Indian  Arbitration  Act,  and,  consequent- 
ly, there  had  been  no  legal  and  valid  refer- 
ence to  arbitration  and  the  Assistant  Com- 
missioner's award  (for  it  really  was  an  award 
and  nothing  else)  had  no  legal  foundation 
and  could  have  no  legal  consequences.  As 
there  had  bean  no  reference  to  arbitration 
and  no  award,  there  had  been  no  adjust- 
ment. 

Semble,  that  the  Indian  Arbitration  Act 
applies  to  sUvSh  an  arbitration. 
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(3  A.  636,  5  A.  293,  11  0.  172,  14  W.  R.  327, 
8  0,  \V.  N.  3U-2,  2a  B.  551  and  22  M.  202.  Foil, 
28  A.  40S,  4  A.  L.  J.  25(i  Dins  ) 

Where  a  special  prooodure  is  provided 
for  extraordinary  extra  j  adicial  methods  of 
setting  disputed  claiins,  S''»Me,  that  it  was 
the  inten.  K  ACHUTHAYYA  v.  N.  S. 
THEMMAYYA.  8   M'  L-  315 

2827     0  XX III  R  3,  4—S  375  (A.). 

There  is  nothing  in  the  the  Chapter  on 
Arbitration  in  the  Code  of  Civil  Procedure 
which  prevents  a  submission  and  the  award 
made  tiiereon  being  used  as  an  agreement 
under  Section  375. 

Section  375  A  refers  to  applications  in  suits 
other  than  those  under  Chapter  XXII  and 
enacts  that  the  provisions  of  that  chapter, 
and  especially  of  Sections  373  aud  374,  shall 
not  apply  to  such  applications,  but  it  does 
Dot  prevent  tne  provisions  of  Section  375 
being  brought  into  operation  after  the  Court 
has  passed  a  decretal  order  referring  a  suit 
to  the  Commissioner.  PRAGD  \S  SAGAR- 
MAL  V.  GIRDHURDAS  MATHURADAS.  8. 
B  L.  E ,  431. 

8823  0XXniR3,  O  XLVII  R  7,  9—S 
375,  629  S^vpe  of  decree  passed  on  compromise  — 
Beviiw. 

Held,  that  a  decree  passed  on  a  com- 
promise arrived  at  between  the  parties  can- 
not be  regarded  as  ultra  vires,  because  it  goes 
beyond  the  subjjct-matter  of  the  suit.  Condi- 
tions agreed  to  by  the  parties  must  be  in- 
corporated in  the  decree,  if  they  are  con- 
siderations for  the  agreements  made  by  the 
parties  in  the  compromise. 

That  a  review  has  been  granted  after  90 
days  without  sufficient  cause  is  a  good 
ground  of  appeal  within  the  terms  of  Section 
629  .  (c).  Civil  Procedure  Code.  PURNA 
CHANDRA  SAHKAR  v.  NIL  MaDHUB 
KaNDO.    5  C  W-  N-  485. 

2829  0  XXIII  B.3  0  XXXII  B  7-S  375, 
46-4. 

In  a  suit  for  partition  among  the  mem- 
ber of  an  undivided  Hindu«family,  to  wuich 
minor  members  of,the  family  were  also  par 
ties  there  was  a  reference  to  arbitration  by 
agreement  of  those  parties  to  the  suit  who 
were  adults,  without  leave  of  the  Court  hav- 
ing been  obtained  under  Section  462  of  the 
Civil  Procedure  Code. 

Held,  that  the  agreement  to  refer  the 
dispute  to  arbitrat'ou  was  not  valid  and  the 
adjustment  arrived  at  by  the  arbitrators  was 
not  binding  on  the  minors.  Hid  also,  that 
the  adjustment  could  not  be  held  binding  on 
the  parties  who  were  not  minors  as  a  partial 
adjudication  of  the  suit  for  partifion  was  im- 
possible. LAKSHMANA  CHETTI  v.  CHIN- 
NATHAMBI  CHETTI  24,  M-  326- 

2830  O  XXIII  Mi 3,  S  107 —S  375,  582— 
Procedure  where  a  party  to  a  compromise  ob- 
jects to  zts  being  recorded  by  Court— Appeal — 
Decree  in  tertns. 

Application  was  made  by  the  Respondent 
to  the  Court  to  reject^h.'  appeal  because  the 
parties  had  come  to   a  compromise  whereby 
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the     appellants     agreed     to     withdraw     the 
appeal. 

Held,  that  the  respondents  should  amend 
their  application  and  ask  the  Court  to  act 
under  s.  375,  Civil  Procedure  Code,  and  have 
the  compromise  recorded  and  to  pass  a  decree 
iu  accordance  with  its  terms. 

Held,  further,  that  where  it  is  showa 
that  an  appeal  has  been  adjusted  by  a  law- 
ful compromise  tho  Court  can  under  S.  375 
read  with  S.  582,  Civil  Procedure  Code,  re- 
cord the  compromise  and  pass  a  decroa 
in    accordance    therewith. 

Held,  also,  that  where  one  of  the  par- 
ties objects  to  the  compromise  being  recor- 
ded and  a  decree  being  given  in  its  terms, 
t-he  other  party  should  move  tho  Court  to 
have  the  compromise  recorded  and  to  pass 
a  decree  in  accordance  with  its  terms,  and 
the  matter  can  bo  decided  on  affidavits  or, 
if  necessary,  by  a  special  issue  on  oral  evi- 
dence.-MUSAMM  \T  LACHMIN  V.  PAR- 
KHOTAM,    5    0-    C.   49- 

2831.  O.  XXIIL  S.  3,  S.  .95— S.  57.5,  575 
— Dismissal  of  suit— Champerty- MabitenancA 
— Misjoinder  of  parties — Contract  of  sale  of 
property  not  in  possession  of  vendor  can  ope- 
rate as  present  transfer-^ Failure  of  considC' 
ration — Argument  before  the  Judge  or  Judges 
to  whom   the    case  is   referred. 

A.    and  R.    brought    a    suit     against    the 
defendant    for   possession    of  a  Taluqa  on  the 
21st   February,   1891.     It  was   alleged  in  the 
plaint    that    A.   not    being    possessed     of  suf- 
ficient  funds  to    compel   tha    defendaut-i   to 
recognize    his   just    rights,,  had,    by    a  deed, 
dated    11th   august,   18d3,    conveyed  to  R.  for 
the    sum    of    Rs.    1,50,000,    a    part   of    which 
was    to  be   expended  in    litigation    about  the 
said    Tahiqa,    a    half     share     in    the    Taluqa 
and    the    said  R.  had,    in    consequence,  been 
joined    as  a    plaintiff  in   the   suit.     The  14th 
December,    1891,     was    fix^d    for     the   settle- 
ment of  issues.     On  the   llthDacember,  1891, 
A.    executed    a    deed    in    favour     of    the    de- 
fendant,  renouncing  his  claim  to  the  Taluqa 
and   on   the   same  day   he  presented  a  peti- 
tion   to   the  Court    to    the     same    effect   and 
praying   that  the   suit  might  be    dismissed  ag 
against    him   under    aectiou    375,    Civil  Pro- 
cedure  Code.     In     consequence    of    this  pe- 
tition   the     Court,  on    the     14th   December, 
1891,    directed     that     A.'s  name    should     ba 
struck    off   and    the    suit   should  be    trjod  as 
one   between  R.  and  the   defendant     The  de- 
fence   was  that    the  suit    was   champortuoug 
and    unmaintainable  and    was  also    bad    for 
misjoinder  of  parties,  R.'s  suit  was  dismissed 
by    the    Lower   Court. 

Hdd,  fper  W.  Blennerhassett,  J.  C.)  that 
the  joinder  of  R.  in  this  suit  as  the  pur- 
chaser of  half  of  A.'s  share  did  not  amounti 
to  a  misjoinder  of  parties.  The  specific 
Binglish  Lav/  of  mainteuanoe  and  champer- 
ty   has    not    been    introduced    into    India. 

Heldy  therefore,  that  the  defendant  could 
not  directly  plead  that  tho  suit  was  un- 
maintainable on  the  ground  of  champer- 
ty. 
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Held,  further ^  that  the  agroomont  was 
not  oLhor  thari  a  fair  agreomeot  on  behalf 
of  K.  to  supply  A.  with  noccssary  funds 
and  was  uot  opposed  to  pubHc  policy  and 
the  suit  waH  maintninablo.  That  whon  an 
assignee  sues  on  liis  assignment  and  pro- 
ves it,  an  adverse  party  cannot  take  the 
obj.)ction    Ihat   there    was  no    consideration. 

Held,  (per  R.  Scott,  A.  J.  C.)  that  whe- 
ther the  contract  between  A.  and  11.  was 
void  or  voidable  or  a  valid  and  binding 
agreement,  the  plaintiff  could  .not  sue  for 
possession  of  half  of  the  Taluka  in  the  pre- 
sent suit. 

Held,  fiirther,  thvit  the  suit  must  fail  as 
the  agreement  on  the  strength  of  which  II. 
came  into  Court  was  a  gambling  in  litigation 
and  opposed  to  public  policy,  and  therefore 
void.  (In  consequence  of  the  difference  of 
opinion  between  the  two  Judges,  the  appeal 
was  referred  to  a    third  Jud^o). 

Held,  (per  G.  T.  Spankie,  A.  J.  C.)  that 
there  was  a  contract  of  sale  between  R.  and 
A.  under  which  there  was  a  tran.=-fer  in  pro2- 
senti  to  R.  of  a  moiety  of  the  Taluka.  That 
a  contract  of  sale  of  property,  which  is  not 
in  the  possession  of  the  vendor  and  which  is 
the  subject  of  litigation,  and  as  towhich  the 
vendor's  title  may  never  be  established,  can 
operate  to  give  to  the  purchaser  a  right  to  ob- 
tain possession  of  the  property. 

Held,  therefore,  that  the  contract  -of  sale 
between  A.  and  R.  could  operate  as  a  present 
transfer  of  a  moiety  of  the  Taluka  to  R, 

Held,  further,  that  the  defendant  could 
not  plead  that  the  contract  of  sale  between 
R.  and  A.  was  extortionate,  unconscionable 
and  fraudulent  and  that  there  had  been  fai- 
lure of  consideration.  A.  only  was  compe- 
tent to  plead    these  matters, 

Held,  further,  that  there  was  nothing  in 
the  contract  of  sale  "again:?t  good  policy  and 
justice,  tending  to  promote  litigation  or  what 
is  in  the  legal  sense  immoral,"  and  that  the 
suit  was   maintainable. 

Held,  further  that  the  withdrawal  of  A. 
from  the  suit  might  perhaps  be  a  reason  for 
the  amendment  of  the  plaint,  but  it  was  not 
a  ground  for  dismissing  the  suit.  The  learn- 
ed counsel  for  the  defendant  desired  to  ad- 
dress an  argument  upon  a  point  with  regard 
to  which  the  Judges  had  no  difference  of 
opinion,  held,  that  within  the  meaning  of 
section  575,  Civil  Procedure  Code,  only  the 
point  of  law  on  which  there  is  a  difference 
of  opinion  should  be  heard  by  the  Judge  or 
Judges  to  whom  the  appeal  may  be  referred, 
and  not  points  on  which  there  is  no  differ- 
ence of  opinion.  NAZIM  HUSSAIN  KHAN 
V.  ACHAL  RAM,    2  0-  C-  149- 

2832  O.  XXIII.  R.  3—S.  375—30  C.  218. 
See  S.   83  No.  1150  supra. 

2833  O  XXIII  B  3—S.  375—8  C.  W.  N.  4:04 
See  S.  92,    93  No.  1135  supra. 

-.-^834  O.  XXIII.  B.  3—S.  \375—2  0.  C.  67 
See  S.  115  No,  1057  supra. 

2835  0.  XXIII.  B.  3—S.  375  A.  W.  N. 
1905  P.  128.     See  0.  XII.  R.  2  No.  1900  supra. 


Acts  Sup.  Govt.  (V  of  1908)      (Contd,) 

2836  O  XXIII.  R.3-S.  315-67  P.  W.  B. 
190H.     See  O.  XX  R.  1  No.  1201  supra. 

2837  O.  XXIII.  li.  3—8.  375— n  p.  E.  1904, 
Sec  O.  XXI.  R.    29. 

•^887  (ft)  O.  XXIJI.  R,  4—8.  375  A.  Sea 
No.  '2827  supra. 

2838-  O-  XXIV.  R  4,  ox  XL  R.  86— S, 
37'J,    308— Security  for   costs. 

The  plaintiff  sued  for  himself  and  as 
next  friend  of  his  minor  daughter  to  recover 
damages  from  the  defendant  for  the  breach 
of  his  promise  to  marry  tlie  minor  daughter. 
The  piainitfl[  was  an  undischarged  in  insol- 
vent and  the  minor  hc.,d  no  immoveable 
property  in  British  India.  The  defendant 
applied  under  section  380  of  tue  Civil 
Procedure  Code  to  require  the  plaintiff  to 
furnish    security    for     costs. 

Held  that  the  plaintiff  must  furnish  secu- 
rity for  the  defendant's  costs.  BOMANJI 
JAMSETJI  V.  NUSSERW AN Jl  RUSTOiMJI 
5   B   L    R    113  -27  B  100 

2839  0.  XKV.  B.  1  (lj-S.380.  Security 
f oncosis  —  Court' s  disiretiOhary  ^  Oioers. 

Held,  that  section  380  of  tne  Civil  Proce- 
dure Code  confers  on  the  Court  discretionary 
powers,  which  should  be  exercised  after 
consideration  of  all  the  facts  and  circum- 
stances in  each  paritcular  matter.  The 
principle  on  which  the  Court  acts  in  making 
orders  under  section  330  is  to  see,  whetlier, 
at  first  sight,  the  suit  is  bona  fide,  and  whether 
the  defence  is  such  as  is  likely  to  •succeed. 
The  section  is  not  for  the  purposes  of  driving 
away  poor  plaintffs.  MOi'lBAl  v.  DARU- 
WALLa  6   B  L*.R  107i5 

2810  O  XXV  B  1(1),  3~-S.  380,  382— 
Adraiuistration  suit — Security  for  costs  of  de- 
fendant — Female  plaintiff  residing  out  of  jur- 
isdiction  of  Court. 

The  plaintifi,  a  woman  resident  of 
Bushire  outside  the  jurisdiction  of  Bombay 
High  Court,  bioaghtan  administration  suit 
on  the  Original  Side  of  the  High  Court  ear- 
ly in  the  year  1903.  8he  possessed  no  im- 
moveable property  within  juri.-diction  of 
the  Court.  Two  years  after  the  lUing  of 
the  suit  i.  e.,  on  10th  March  1905  the  defen- 
dant applied  under  section  380  of  the  Civil 
Procedure  Code  for  issue  of  an  order  re- 
quiring the  plaintiff  to  give  security  for 
defendant's  costs.  The  plaintiff's  cla.m  to 
at  least  one  fourth  of  the  estate  in  dispute 
was  admitted. 

Held,  that  no  order  should  be  made, 
because  (1)  there  was  long  delay  on  the  part 
of  the  defendant  in  applying  to  tie  Court 
for  security;  (2)  it  was  an  administration 
suit  and  the  plaintiff's  title  to  a  share  at 
least  of  the  estate,  which  would  fully  cover 
the  defendant's  costs,  was  not  disputed,  and 
(3)  in  administration  suits,  ordinarily  costs 
come  out  of  the  estate.  BIBI  FATMA  SUL- 
TAN V.    AGA    MAHOMED    ISMAIL.     7  B  L 

R  495- 

2841  0  XXV  RBI  (7),  3—S.  380  {2),  382 
— Infant  Plaintiff  non-liable  to  give  security 
for   costs. 

In  section  380  the  words  "  such  plaintiff* 
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cannot    be  construed    as   applying   to  the    in- 
fant   pla  ntill'3    next  friend. 

In  the  case  of  infant  plaintiffs,  unless 
the  circurastances  are  oxcepliunal,  the  Eng- 
lish practice,  ut\dor  w-liich  they  could  not 
be  required  to  give  securit-y  for  costs,  should 
be  followed.  (28  B  100  foil).  MANI  B.AI  v. 
LODD   GOVIND    DOSS.     18   M  L  J    155- 

2842  O  XXV  R.  1  (1)3-S.  3W-SuU  for 
money,  includes  a  suit  resulting  iru  a  decree  for 
moneij  -Appeal  order  directing  security  from  a 
woman  is  appealable — Letters  Pafent,  cl.  15. 

S.  380  applies  to  — Suits  which  are  not 
exclusively  for  money,  but  which  will  result 
in  a  decree  for  money. 

An  order  passed  by  a  Judge  sitting  on  the 
Original  Side  of  the  High  Court  requiring 
security  from  a  vs^oman  under  S.  380  of  the 
Code  of  Civil  •Procedure  is  appealable. 
Such  an  order  is  a  judgment  within  the 
meaning  of  cl.  15  of  the  Letters  Patent, 
SOONA  BAI  V.  TRIBHOVANDAS  MALVI. 
10,  B  L.  R.  337 

2843  0  XKV  R.  1.  {I)  O.XXXTTI.  R.  8 
Ss.  Hal),  410,  642 — A  Pauper  plaintijf  can  not 
he  required  to  furnish  security  for  defendants 
costs. 

S.  380  of  the  Code  cannot  apply  to  the 
case  of  a  person  to  whom  permission  had 
been  granted  under  S.  410  of  the  Code  to  sue 
as  a  pauper,  as  the  effect  of  an  order  requiring 
such  a  person  to  furnish  security  for  the 
defendant's  cost  would  be  to  render  nugatory 
the  order    under  S.  410. 

Held  that  in  making  an  order,  under  S. 
380  of  the  Code,  against  a  plaintiff  who  had 
been  permitted  to  sue  as  a  pauper,  the  Court 
acted  in  the  exercise  of  its  jurisdiction  illegally 
and  with  material  irregularity  17  W.  R.  68 
relied  on  MQ^SAMAT  HaFIZaN  v.  ABDUL 
KA  RIM,  12  C  WN  163-7  C- L  J.  312- 

2844  O  A'X'/.  H.  1.  (1),  2-S.  3SQ,  381 
St'curity  for  costs — Failure  to  furnish  secu- 

rity — Ficsh  suit. 

Held,  that  a  plaintiff,  whose  suit  is  dis- 
missed under  Secuon  381  of  the  Code  of  Civil 
Procedure,  can  bring  a  f.e  h  suit  on  the  same 
cause  of  action.  FlARTRAJNl  v.  LALBAI.  4  B- 
L-  R  262-26  B  637. 

2846  O  XX  VI  R  l—S  S83  28  M—  See  S. 
76  iN\)  1106  snpra. 

2343  O  XX  VI  R  l—S  383,  7  B  LR5eO  See 
S  bU  No  1142  supra. 

2847  0  XX  VI R  4—S  386  See  S  76  C.  P.  C. 

2848  OXXVIR  7,  8—S  389,  S90-Com- 
misfiion.  Evidence  taken  on,  not  evidence  in 
suit  until  tendered  by  party. 

Lvidence  recordud  hy  a  Commissioner 
does  not  btcomo  evidence  in  the  suit  until 
the  same  has  been  tendered  by  the  party  on 
\«hose  behalf  it  has  been  taken  and  read  iis 
evidence  in  the  suit,  8  B.  L.  R.  102  App  ;  3  C. 
W.  N.,  GGXXXIX  dissented  from.  7  C.  W.  N. 
786  followed.  In  the  i/ood.H  of  Gouri  Proaad 
Kuadu,  HEMANTA  kQMARI  v.  BANKU 
BEHARLSJKDAR.  9  C.  W-  N-  794- 

^2849  O.  XX  VL  R.  7,  8-S.  389,  390- 
Evidence  of  paidanasJiin  lady  by  Gommis^ 
9ion  U  a  jpari  of  the    record,  i 
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Evidiuco  taken  on  commission  under 
S.  389  shall,  subject  to  S.  3'JO,  form  part 
of  the  record  in  the  suit,  and  any  party 
is  entitled  to  refer  to  such  evidence  as  a 
matter  of  record  and  can  bo  used  as  evi- 
dence by  even  the  opposite  party  on  the 
refusal  of  the  party  taking  that  evidence 
to    treat    it   as    his   evidence. 

Held,  also,  that  such  a  procedure  was 
in  accordance  with  mofusail  practice.  MEN 
GOBINDa  CHOWDURIy.  SHASHINDRA 
CHANDRA  CHOWDHURI  35  C-  23- 
2850  O.  XX  VL  R.  11,  12— S.  394,  395 
Prinsep  and  Hill,  J  J. — On  an  appeal 
from  a  judgment  affirming  the  report  of 
a  Commissianer  on  a  reference  made  to 
liim  on  certain  points,  the  Appellate  Court 
has  to  consider  the  case  in  all  respects 
as  it  was  presented  to  the  Court  of  first 
instance,  whose  judgment  and  order  is 
under  appeal.  — L.  R.  11  L  A.,  346;  4  W. 
N.  Gal.  808;  6  Bom.,  H.  C.  R,  149;  6  M  HG  P 
36 ;   19  Q.    B.    D.,    155   referred    to. 

Per  Maclean,  G.  J. —  If  there  has  beea 
a  fair  investigation  of  the  matter  by  the 
Registrar,  and  his  finding  has  been  fur- 
ther confirmed  by  the  Judge  of  first  ia- 
stance,  the  Court  of  Appeal  ought  not  to 
iaterfere  excapt  on  the  strong  ground  of 
manifest  error  or  manifest  abuse,  and 
never  on  the  ground  that  a  different  result 
might  be  more  satisfactory  lo  the  mind 
of  another  tribunal.— 4  Glff,  683^  referred  to, 
R.  M.  S.  CHETTY  v.  M  \HOMED  E3A 
SVHIB.    5   W.  N-,  C,    692- 

2851  0.  XXVI.  R.  13— S  396 -Partition 
deiid  Decree  ynade  in  accordance  with  Gom- 
missioners  report — 7  B.  L.  R.  308 — 29  B, 
366— See  Stamp  Act  II  of  1809  S.  2  (15) 
Col;   873. 

2852  O.  XXVL  R.  13— S.  396—Prilimi- 
nary  oider — Gomniissloners  report— Order  for 
sale— 5  G.  W.  N.  128.  See  Partition  Act 
IV.    of    1893    Col:  830. 

2853  0.  XX  VI,  R  13— S.  396— Partition 
suit  —Gofnmissioner — Report  to  be  accepted  in 
entirety   or    rejected. 

When  a  Commissioner  is  appointed  un- 
der section  393  of  the  Civil  Procedure  Code 
to  submit  a  report  in  a  partition  case,  his 
report  must  be  either  accepted  in  its  entire- 
ty or  ^ejected,  W.  N.  AIL,  1898,  p.  45, 
■.referred  to.  JANKI  PRASAD  v.  GAUR[ 
SAHI.^.  2  A.  L.  J.  709.  W-  N-,  AH-,  1J05 
p.    188-28   A    75 

2854  O  XXVL  R.  13-S.  396  -  Partition 
suit—GonimissLoiier — Appointment  of  only  one 
Couimissioner — Daly  of  Goininissioiicr. 

It  is  not  competent  to  a  Court,  under  s. 
305  of  the  Civil  Procedure  Code,  to  appoint 
only  one    Oimmissioaor    to  effect  a  parLition. 

Dictum  of  Pontifex  J.  in  7  Gal.,  318,  dis- 
sented from. 

It  IS  not  contemplated  by  section  306  of 
the  Civil  Procedure  Code  that  the  Commis- 
sioners should  porpose  a  number  of  schemes 
and  ask  the  Court  to  choose  any  one  of  them. 
BHIWA.JI  AKOBA  v.  NARAYaN  BALAJI,  6 

BLR  583- 

2855  OXXVIBIS—S.  396— Parties  sut^ 
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regarding — Lav d^  not  paying   revenue   to  Gov 
eminent — Partith  a  bt,  metes  and  bounds-Conit, 
coni'jjcleitl  to  i^ass  Jlnal  decree. 

lu  n  purLiLiou  suit  vogarding  )ion  rovenuo- 
paying  laiul  thuro  luid  beuu  no  pavtition  by 
luotcs  aud  bound  olTuctod,  under  section  ."506 
Civil  Procoduro  (\m1o,  so  that  the  final  decree 
couteniplated  by  that  section  had  not  been 
passed,  held  that  the  suit  was  to  bo  regarded 
as  still  pending,  the  District  Judge  still  being 
bound  to  pa;s  the  final  decreo,  under  s.  3UG, 
aud  that  it  was  not  open  to  the  plaintiff  to 
bring  a  fresh  suit  for  partition. 

The  Court  is  competent  to  pass  the  final 
decree,  for  partition,  under  section  396,  C.  P. 
C,  even  without  the  application  of  the  par- 
ties. (22  G  425,  25  M  277,  28  M  129  referred 
to).  TOGAHAM  APPADU  PATNAIDU  v. 
TOGAllAM  VENKATA  RANGA   RAU,    18  M 

L  J  23, 

2856     O  XXVI B  13— S.   396— Commission 
to  make  ■partition  to  one  person  invalid. 

A  Court  issuing  under  section  396  of  the 
Code  a  Commission  to  make  partition  of  im- 
moveable property  not  paying  revenue  to  Go- 
vernment cnnnot  legally  issue  such  Commis- 
sion to  one  Commissioner  only. 

Per  Richards  J.  But  there  is  nothing  to 
prevent  the  parties  to  partition  proceedings 
agreeing  that  one  Commissioner  only  should 
be  appointed;  nor  does  it  follow  that  ail  the 
partitions  that  have  been  made  are  invalid  by 
reason  of  the  fact  that  only  one  Commission- 
er has  been  appointed.  MULCHAND  v.  MU- 
HAMMAD   ALI    KHAN,  4  A  li  J  76  =  A  W 

N  1907  P  82-2  M  L  T  63  =  29  A  235;  F  B 

2857  O  XXVI  h  13— S.  396- Partition,  dec- 
ree— RigJits  of  defendant  to  apply  for  execution. 
A  decree  for  partition  is  not  like  a  decree 
for  money  or  the  deliverj^  of  pecific  property; 
which  is  only  in  favor  of  the  plaintiff  in  the 
suit.  It  is  a  joint  declaration  of  the  rights  of 
persons  interested  in  the  property  of  which 
partition  is  sought  and  such  a  decree  when 
properly  drawn  up  is  in  favour  of  each  share- 
holder or  set  of  share- holders  having  a  dis 
tinct  share.  3  Cal  561  relied  on.  23  Bom,  p  p 
184  and  188;  12  All,  506;  20  All,  81  referred  to. 
WAS  DEO  V.  RUP  CHAND,  13  P  L  R  1905- 
2858.  OXXFJ.  R.  1^-S.  396— Partition 
suit — Priliniiiiary  decree — Execution  of  decree 
— Proceedings  in  suit— Limitation  — Res- 
judicata. 

The  plaintiff  obtained  a  decree  for  posses- 
sion of  three-sixteenth  of  a  house  by  parti- 
tion. An  application  was  made  for  execu- 
tion and  it  was  ordered  that  the  Na^ir 
should  effect  the  partition  by  metes  and 
bounds.  These  he  fixed  and  reported  to  the 
Court,  but  the  application  was  dismissed  in 
default  of  prosecution.  To  a  subsequent 
application  for  execution  it  was  objjcted  that 
it  was  barred  by  limitation. 

Held,  that  the  objection  had  no  force. 
That  the  proceedings  to  effect  the  partition 
must  be  regarded  as  proceedings  in  the  suit, 
not  subject  to  the  provision  of  the  Limita- 
tion Act,  aud  that  even  if  they  be  regarded 
as  procedings  in  execution  the  previous  ap- 


plication having  been  treatod  a^:  within  time 
without  objection  on  the  part  of  the  judg- 
ment-debtors who  had  noLico  and  opportun- 
ity to  object  they  could  rot  bo  heard  to 
say  that  the  previous  application  was  barred 
by     limitation.     DURGA     DASS    v.     FAQIR 

CHAND.  86.  P.  L,  R.  1907  =  47.  P.  E. 
1806- 

2859-  O.  XXVI.  R.  13— S.  Sro-See  S.  11 
10  C.  W.  N.  839  No  480,  49  P.  R.  1902.  No. 
492  supra. 

28bO-  O.  XXVI.  R.  13— S.  396—17  M.  L. 
J.  114  See  S.  46  No.  892  supra. 

2861  p  XXVI  Li  15,  S  36,  37-S.  397,  649-^ 
Commission  — Additional  costs  not  entered  in 
the  decree,  how  recovered. 

Where  after  the  issue  of  a  commission 
under  Chapter  XXV  of  the  Civil  Procedure 
Code  it  is  fouud  that  the  work  is  in  excess  of 
the  amount  paid  in  for  the  costs  oi  tha 
commission  then  clearly  the  proper  thing 
for  the  Court  to  do,  in  order  to  realize 
the  additional  amount,  if  the  party  at  whose 
instance  the  commission  was  issue  will 
not  pay  is  to  make  that  amount  costs 
of  the  suit  and  enter  the  same  in  the 
decree.  But  it  cannot  be  realized  unless  it  is 
entered  in  the  decree.  TADHIN  PROSHAD 
SINGH  V.  SARDAR  COOMaR  NARaYAN 
SINGH,  10  OWN  234 

2862  O  XXVI.  B.  16— S.  398  - Commiossiner 
to  examine  accountF^  his  duty — When  he  to  tak& 
evidence  under  section  398 — He  not  a  judge  or 
an  AroUrator—  His  decision,  value  of: — 

On  the  application  of  the  parties  the  ap- 
pellate Court  ordered  a  certain  Vakil  to  be 
appointed  Commissioner  with  powers  under 
section  398,  C.  P,  C,  to  examine  the  accounts 
and  objections  to  the  same,  and  it  was  fur- 
ther ordered  that  the  Vakil  should  submit  to 
the  Court  his  report  on  the  said  accounts  and 
objections, 

Held  that  the  object  of  the  order  was  to 
refer  to  the  Commissioner  the  examination  of 
the  accounts  for  the  purpose  of  enabling  the 
Court  to  see  what  the  accounts  were,  and  the 
duty  of  the  Commissioner  was  to  make  out  aa 
account  shewing  to  the  Court  exactly  what  the 
account  in  the  books  stood  and  nothing  else. 
The  business  of  the  Commissioner  was  practi- 
cally to  place  himself  in  the  position  of  an  as- 
sistant to  the  Court  so  as  to  give  the  Court  all 
the  information  which  the  accounts  gave  and 
thus  to  enable  the  Court  to  come  to  a  deci- 
sion. 

Held  further,  that  under  section  398  of 
the  Code  of  Civil  Procedure,  the  Commission- 
er is  entitled  to  take  evidence  iu  the  matter 
referred  to,  so  as  to  be  able  to  report  to  the 
Court  for  the  purpose  of  enabling  it  to  give  a 
judgment  on  the  point  at  issue. 

ThewOommissioner  cannot  deal  with  tha 
case  as  if  he  is  the  Judge  or  an  Arbitrator  ap- 
pointed by  the  parties. 

If  the  Commissioner's  report  does  not 
show  what  the  accounts  are,  but  merely 
contains  a  decision  in  favour  of  one  party, 
the  report  is  v/aste  paper  and  is  of  no  assis- 
tance to  the  Court  whatever,— TINGOWRI 
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DEVI  V.  SUTTYA  DOYAL  BANERJI.  6   C- 
L.  J  106 

2863  0  XXIX  R.  IS.  435tJ'nblic  Company 
— Powers  of  Directors  and  other  oj/icers — Pre- 
sumption. 

Though  any  one  dealing  with  a  Company 
is  bound  to  satisfy    himself    that    the    person 
with  whom  he  acts  as  reprosotiting  the    Com- 
pany is  acting  within   the    powers    which    he 
might  possess  under  the   Articles    of    Associa- 
tion in  this  country,  he  is  not   bo    nd    to   see 
that  the  formalities  or  proceedings   necessary 
to  confer  such  powers  upon   him    have    been 
observed.     If    a   person  dealing    with  a  Com- 
pany has  satisfied  himself  that  such    dealings 
are  within  the  scope  of   the    Company's    Arti- 
cles of  Association  and   could   be    validly    en- 
tered   into    by    persons   duly    empowered    on 
behalf  of  the    Company,    and  he  finds    a    re- 
presentative  of    the    Company   entering  into 
Buoh  dealings  on  behalf  of  the   Company  and 
acting  as  if  duly  empowered,  he  is  not  bound 
to  enquire  further  whether,    as    a    matter   of 
fact  such  representative  of  the   Company  has 
been  so  empowered  by    the    Company.     He  is 
entitled    to    infer  the    fact   of    the    necessary 
authorization.  THE  KRISHNA  MILLS  COM- 
PANY LD.  DELHI  V.  GOPI  NATH    47    P. 
L.  R.  1904=81  PR.  1903. 

2864  0  XXIX  R  l—S  435  5  C,    W.  N  9 

See  S.  99  No  1242  supra. 

2865  O  XXIX  R  l—S  435,   30   C  103  See 

S.  83  No  1125  stipra. 

2866  0  XXIX  R  l—S  435  4  N.   L.  R.   140 

See  S.  115  No  1628  sjipra. 

2867  O  XXIX  R  l—S  4S5.  9  C.  W.  N.  608 
See  O.  VI  R815  (2)  (8)  stipra. 

2867  {a)  0  XXIX  R  2,  3—S  436  5  B  L  R 
822  See  O  XXXII  R  8  (1)  4  (2)    No    2890  infra 

2868  0  XXXI  R  IS  431  Limittion  Act 
XV  of  lS77lSection  22-Excciitor,  Salt  by- Bene- 
ficiary, impleading  of  as  party — Construction 
of  Limitation  Act. 

An  Act  of  limitation  must  be  strictly 
construed  and  where  the  language  is  am- 
biguous in  favour  of  the  right    to    proceed. 

Section  22  of  the  Limitation  Act  is  not 
applicable  to  a  case  where  in  a  suit  for  re- 
covery of  possession  brought  by  an  executor, 
the  names  of  the  beneficiaries  who  took 
possession^  of  the  estate  under  the  Will  dur- 
ing the  pending  of  the  suit  are  substituted 
as  plaintiffs. 

2  All.,  832,  3  Bom.,  312,  17  Bom.,  413,  18 
All,  19S,  15  Mad.,  417  followed. 

Under  section  437  of  the  Civil  Proce- 
dure Code  a  trustee,  executor  or  adminis- 
trator represents  the  persons  beneficially  in- 
terested and  it  is  not  ordinarily  necessary 
to  make  them  parties  to  the  suit  but  the 
Court  may.  if  it  thinks  fit,  order  them  to 
be  made  parties.  JANHABI  CHOWDHU- 
RANI  V.  BROJO  MOHINI  CHOWDHURA- 
NI.    7  C-   W.   N-  817. 

2869-  ^-  XXXI.  R.  l—S.  437— Settlement 
— Trustee — Beneficiary.  Factum  of  trust- 
Dispute  as  to  claim  against  trustee — Husband 
and  VJi/6 — Fost — Inuptial   agreement — SetUen' 


power  of  setting  aside  their  voluntary  deed — 
Parties. 

In  a  suit  against  the  trustee  the  bene- 
ficiaries under  a  settlement  come  in  only 
where  there  is  trust  admitted  or  proved 
to  exist,  but  where  the  dispute  is  as  to  the 
factum  of  the  trust  itself,  it  is  a  claim 
against  the  person  setting  up  the  right  of 
trustee,  and  he,  not  the  beneficiary,  is  tho 
necessary    party. 

Where  the  claim  is  against  the  trus- 
tees of  the  settlement,  and  not  against  any 
other  person,  the  Court  should  not  go  in- 
to the  question  whether  the  provisions  in- 
serted were  proper,  but  only  Wiieth')r  the 
settler  really  understood  the  settlement  which 
he    executed. 

In  the  present  suit  both  the  husband 
and  wife,  long  after  marriage  and  after 
they  had  children,  entered  into  an  agree- 
ment to  in\est  certain  moneys  in  the  names 
of  the  defendants  as  trustees  for  the  main- 
tenance and  education  of  'heir  children. 
It  was  a  post-nuptial  agref-rocnt  betweoa 
tho  husband  and  the  wife  to  which  the 
children  were  not  parties — an  agreement 
which  neither  the  husband  nor  the  wife 
could  have  enforced  against  each  other,  as 
there  was  no  consideration  ;  nor  could  the 
children  have  enforced  it,  as  they  were 
not  parties  to  it.  In  accordance  with  the 
agreement,  however,  the  husband  and  the 
wife  voluntarily  conveyed  each  his  or  her 
moneys  for  the  benefit  of  their  children  to 
trustees. 

Held,  that  the  settlers  could  set  aside 
their  own  voluntary  deed.  The  plaintiffs 
were  not  made  aware  of  the  legal  cSTect 
of  the  settlement,  and  they  were  entitled 
to  get  the  deed  cancelled  WILLIAM  COO- 
pp:r   v.   KISSON  lal.    4  B    L   R-  358- 

2870-  O.  XXXI.  R.  1-S.  437— Suit  ijiinst 
mutwallis—Suit  fur  rent— Panics— Minor — 
Repr,  mentation. 

When  a  suit  for  rent  was  brought  against 
two  persons,  in  the  capacity  of  mutwallis, 
but  one  of  them  who  was  a  minor  was  not 
properly  served,  and  no  guardian  was  ap- 
pointed   on   his    behalf. 

Held,  that  mutwallis  are  trustees,  and 
that  the  presence  of  all  of  them  in  the 
suit  was  essential,  and  that  it  was  pro- 
perly dismissed  for  defect  of  parties.  SYED 
ABDUL  RAB  CHOWDHURY  v.  H.  C. 
EaoAR.  12  C    W.   N-   160  =  35  C    182- 

2871  O  XXXI,  R.  l—S.  437  Mortgage— 
Decree  for  foreclosure  ag  linst   executor. 

The  mortgagee  obtained  a  preliminary 
decree  for  foreclosure  against  the  executor 
of  the  deceased  mortgagor  who  was  the  mort- 
gagor's son.  Anotlier  son  and  a  transferee 
from  him  of  some  property  left  by  the  mort- 
gagor applied  to  be  made  parties  to  the  suit 
and  to    be  allowed   to    redeem    the    mortgage. 

Held,  that  they  had  no  right  to  be  made 
parties  to  the  redemption  proceeding  to  re- 
deem the  property.  MOHAN  AN  DA  CHAT- 
TER.JEE  V.    AKHOY  KUMAR   BARARI.     6 

C.  W.  N.  488, 
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437 —Trustee— 
of   beneficiary 


2872     O.   A'XXI.  n.   1—S. 

Compromise  by    trustee  -  Rig} it 
to   iittervene. 

Tbo  plaintiff,  as  Zaviindar  of  Ramnad. 
being  tho  hereditary  trustee  of  a  certain 
temple  brought  a  suit  for  a  declaration 
that  neither  the  defendant  nor  other  sha- 
nars  were  entitled  to  enter  the  temple, 
an"d  for  an  injunction  restraining  them 
from  "o  doing  oiid  obtained  a  decree  to 
that  effect.  The  shanars  filed  appeals  against 
the  decree.  On  appeal  the  plaintiff  and 
defenoants  put  in  a  petition  stating  that 
they  have  compromised  the  suit,  and  re- 
questing that  a  decree  be  passed  in  accor- 
dance with  the  compromise  in  superses- 
sion of  the  deeroo  pa;-isod  by  the  Original 
Court,  by  the  compromise  the  plaintiff 
practically  withdraw  his  claim,  admitting 
the  right  of  the  defendants  and  other 
shanars  to  enter  the  temple  and  worship 
therein.  Three  of  the  beuecifiarios  applied 
to  be  made  parties  to  the  appeal,  in  order 
th  at  they  may  shew  cause  against  ihe 
compromise  being  recorded.  The  first  of 
them  was  an  hereditary  officiating  priest 
of  the  temple,  the  second  was  a  large  land- 
holder of  the  locality,  and  the  third  was 
the  son  of  the  plaintiff,  all  were  worship- 
pers in  the  temple  and  interested  in  its 
being  kept  free  from  defilement,  and  the 
plaintiff's  son  claimed  a  special  interest  as 
being  entitled  to  succeed  the  plaintiff  as 
hereditary  trustee.  It  was  contended,  on 
behalf  of  the  appellant,  that  the  petitioners 
had  no  right  to  be  made  parties  to  the 
appeal,  and  that  if  made  parties  they 
should  be  joined  as  plaintiffs  in  the  suit 
The  peti^,ioners  expressed  their  willingness  to 
be  made  co-plaintiffs  and  agreed  that  they 
would  not  ask  to  have  the  suit  re-tried 
but  would  be  bound  by  the  decision  in  appeal. 
The  High  Court  granted  the  petition,  and  or- 
dered the  petitioners  to  be  added  as  co-plaint- 
iffs, on  the  condition  agreed  to  by  them 

In  all  cases  where  the  Court  sees  tru&tees 
are  wholly  uninterested  in  the  matter,  and 
there  are  parties  who  are  materially  interest- 
ed in  the  question,  it  will  never  make  a  dec- 
ree iM  the  absence  of  those  parties  who  are 
alone  interested  in  the  contest,  but  will  have 
then  brought  before  the  Court,  in  order  that 
tho.?e  who  are  interested  in  resisting  the  de- 
mand may  resist  it  at  the  proper  time  which 
is  the  hearing  of  the  cause.  — L.  E.,  3  Eq., 
373-  1  Ch.  App.,  324  followed.  NARAYANA- 
SAMI  GURUKHAL  v.    IRULAPPA.     12    M- 

L  J  355- 

2873  O.  XXXI  R.  l—S.  437  Trustee— How 
far  represe7iiative  of  beneficiary: — The  rule  un- 
der which  a  benificiary  IS  sufficiently  repre- 
sented by  his  trustee  does  not  apply  where 
the  consent  is  between  two  beneficiaries. — 
ADVOCATE  GENERAL  v.    KARAMALLY-— 

4BliE,863.  ^  .    ^ 

2874  XXXI.  R.  1  S.  437— Mortgage  suit  for 
'redemption— hudlilst  Law  — Joinder  of  parties 
T  P.  A.  S.  b^—3  L.  B.  R.  19G3  F,  15.  See  T. 
P,  A.  lY.  Of  1882  S.  85  Col.  658. 
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2875  O.  XXXL  R.  1—S.437—5C.  W.  N. 
91.     See  S.  99  No.  1.212  supra. 

2876  O.  XXXI  R.  2  S.  438—2  C  L.  J.  484. 
See  O.  I.  R.  10  (2)  (6),  11  No.  183  .s7^pm. 

2877  G.  XXXI.  R.  3—S.  437—4  N.  L.  B. 
140.     See  115  No.  1528  supra. 

2877  (a.;     O.  XXXIL  R.    7,  4,    (2)-S.  440 

— Suit  by  next  friend — Notice  to  certificated 
guardian — No  formal  leave  granted  to  next 
friend  to   sue — Pre. sumption. 

A,  as  next  friend  of  B,  a  minor,  brought 
a  suit  to  set  aside  a  sale  deed  executed  by 
C,  the  cortiificated  guardian  of  B  Notice 
was  issued  to  C,  under  S.  4i0,  Civil  Pro- 
cedure Code  but  ho  showed  no  cause.  Na 
formal  order  granting  leave  to  A  to  in- 
stitute the  suit  was  recorded,  bu*"-  the  Court 
proceeded  to  frame  issues,  and  examine  wit- 
nesses. 

Held,  that  it  must  be  presumed  that 
the  Court  did  grant  leave  to  the  person 
who  presented  the  plaint,  after  being  sa- 
tisfied that  it  was  for  the  welfare  of  the 
minor  that  that  person  should  be  permit- 
ted to  institute  the  suit  on  the  minor's  be- 
half, and  the  Court  below  v/as  wrong  in 
dismissing  the  suit  on  the  ground  that  leave 
to  institute  the  suit  had  not  been  formally 
granted  and  recorded,  SRIDHAR  RAO  V» 
RAM    LAL,    5    A-    L.    J.   633. 

2878  0.  XXXII.  R.  i,  4  (2y-S.  440— 
Guardians  and  Wards  Act,  S.  53 — Hindu 
father  has  no  statutory  authority  to  appoint 
testamentary  guardian — Authority  competent 
in   this   behalf. 

S.  47  of  the  Indian  Succession  Act 
being  not  applic.ible  to  Hindu  wills,  a. 
Hindu  father  has  no  statutory  power  to 
appoint  a  guardian  to  his  son,  after  his 
death.  The  words  "authority  corapstent 
in  this  behalf"  in  the  Codo  of  Civil  Pro- 
cedure. S.  440,  do  not  include  the  case  of 
a  Hindu  father  putporting  to  appoint  a 
testamentary  guardian  to  his  son,  even 
assuming  that  be  has  power  to  appoint  a 
guardian  under  the  general  Hindu  Law» 
S.  440  of  the  Code  of  Civil  Procedure  does 
not  apply  to  all  guardians  as  it  cannot 
apply  to  natural  guardians.  Quare.  Whether 
a  Hindu  father  has  power  to  appoint  a 
guardian  to  his  minor  son  under  the  Hin- 
du Law.  BUDHILAL  MONJI  v.  MORAR- 
JI  PRtiMJI.  9  B-  L-  R.  553  =  31  B-  413- 
2879  O.  XXXII  R.  1.  4  (^)-S.  440.  Guar- 
dian appointed  or  declared  by  an  authority 
competent  in  his  behalf —Guardian  appoint- 
ed  by   the    Will   of   a  Hntdu  father. 

A  Hindu  father  has  the  power  to 
appoint  by  his  Will  a  guardian  of  the 
pers->n    of    his   minor  son. 

The  clause  "a  guardian  appointed  or 
declared  by  an  authority  competent  in  this 
belialf,"  as  used  in  section  440  of  Civil 
Procedure  Code,  applies  to  a  guardian  ap- 
pointed or  declared  by  the  Will  of  a  Hin- 
du   father.     BHUDILAL     M.\NJI     v.    MO- 

RABJl  PREMJI.    s  B.  L.  R.  522* 


(  1618  ) 


CIVIL  DIGEST  OF  0ASE3. 


(    1614    ) 


Acts  Sup:  Govt  (V  of  1908)    (Contd.) 

2380  O.  XXXII.  R.  I,  4  {2),  S.  99-S. 
440,  578 — Honovdl  of  cerlificaled  guardiin, 
attainment  of  mi  I  jority  Suit  instituted  with- 
out   next  friend— Irrcgalariiy. 

Held,  that,  where  a  guardian  has  been 
duly  appointed,  tho  ward  will  not  attain 
bis  majority  till  he  attaius  the  age  of  21 
years,  even  though  the  guardian  be  re- 
moved before  tho  ward  attaius  that  age.  (4  A. 
L.  T.  b-Al,  21  B.  281,  12  G.  912,  10  O.  G. 
247  followed.) 

Held,  further,  that  a  suit  should  not 
be  dismissed  by  reason  of  tho  fact  that 
the  plaiut  was  presented  by  a  person  who 
was  a  minor  at  the  time,  but  the  proper 
course  is  to  give  an  opportunity  for  steps 
being  taken  to  have  a  next  friend  of  the 
plaintiff  brought  upon  the  record  and  to 
p  osecute  the  case  if  he  so  desires  (70  G. 
234,  21  G.  8GG,  23  G.  C8G,  30  C.  1027,  20 
A.  102,  20  A.  yO  and  19  M.  127  Refd.  to.) 
ABDUL  KaRIM  v.  MUHAMMAD  AHMED. 
11   0.   C.    159. 

2881  O.    XXXII.   R.   J,  (2),   3  (l)--S.  440 

443 — Lie  presentation  of  minor  plaintiff — Cer- 
tificated guardian  not  appointed — Compro- 
mise—  if  for  benefit   of   minors. 

If  a  minor's  mother  is  allowed  by 
Court  to  act  for  her  son,  it  is  a  fair  in- 
ference that  she  was  appointed  guardian 
by  the  Gourt,  even  though  there  is  no 
formal  order  in  the  record  so  appointing 
ber. 

Where  tho  Gourt  acts  in  contraven- 
tion of  S.  443,  Givil  Procedure  Gode,  and. 
overlooking  the  claims  of  the  certificated 
guardian,  appoints  somebody  else  guardian 
of  the  minor,  it  is  mere  irregularity.  (29 
A.    290  followed). 

Even  though  there  be  no  order  which 
states  in  so  many  terms,  that  the  Gourt 
bas  considered  the  compromise  and  held 
it  to  be  for  tD'j  benefit  of  the  minors,  it 
must  be  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  Gourt  did 
its  duly  in  the  mattei».  MIDNaPORE  ZE- 
Mils  DA  111    Go.   V.   GOBINDA    MAHTO.     g 

C-  L    J.  81. 

2882  O.  XXXII.  R.  2—S.  4:42—3  P.  R. 
1906.    See    0.    XX.    R.    1.     No.    2206   supra. 

2883  O  XXXII  R3  1,4  {2)—S.  443— Guar- 
dean  and  Wards  Act  {Y III  O/.1890),  Sections  47 
and  ^ii  — Compromise  by  certificated  guardian 
of  minor  adopted  sou — Appeal — Review — Suit 
by  such  guardian  to  contest  adoption, 

1  he  plaintiff  brought  the  present  suit  to 
obtain  a  declaration  that  the  defendant  No. 
],  a  minor,  was  not  the  adopted  son  of  her 
busband.  The  plaint  contained  an  allega- 
tion that  the  plaintiff  bad  learnt  on  enquiry 
that  the  deienciant  No.  2,  the  natural  father 
ot  the  minor,  defendant  No.  1,  fraudulently 
and  without  the  knovvltdge  of  the  plaintiff, 
bad  obtained,  by  an  application  which  was 
filed  under  a  false  Vakaialnamah,  purporting 
to  L»e  executed  by  the  plaintiff,  a  certificate 
appointing  the  plaintiff  as  guardian  of  the 
deieiidaut  No.  1,  as   her   husband's    adopted 
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son.  A  compromise  was  effected,  aud  with 
the  leave  of  tho  Gourt  the  uatunl  father  of 
tho  minor  was  allowed  to  enter  into  the 
compromiso,  and  a  decree  was  mad'j  in  ac- 
cordance with  the  terms  thereof.  On  appeal 
against  tho  decree  filed  by  a  distant  cousia 
of  the  minor,  the  lower  AppcsUate  Gourt 
dismissed  the  suit,  on  tho  ground  that  it  was 
incompetent  to  the  plaintiff  to  maintain  the 
suit  so  long  as  tho  order  oppoiutiug  her  as 
guardian  remained  in  force. 

Held,  that  appeal  did  not  lie  against  the 
decree  passed  in  accordance  with  the  coin- 
promise.  If  the  defendant  No.  1  was  enti- 
tled to  have  the  compromise  set  aside,  he 
might  have  other  remedy,  by  way  of  aa 
application  for  review  in  the  first  Gourt,  or 
by  a  separate  suit;  but  an  appeal  was  not  tho 
proper  remedy. 

An  appellate  Court  can  determine  the 
appeal  only  upon  the  materials  before  it  on 
record. 

Hdd,  also,  that  the  plaintiff's  suit  was 
not  barred,  and  that  it  was  not  necessary 
before  suit  to  get  the  order  appointing  her  as 
guardian  cancelled.  RAKHaLMONI  DA6bI 
V.  ADOITA  PROSAD  ROY.  7  C-  W  N 
419=30  C  613. 

2884.  O.  XXXII,  R.  3  (1).  4  (2)S.  443— 
United  Provinces  Land  Revenue  Act  (III  of 
1901,  Local).  Sections  183,  233  (m)- Jurisdiction 
of  Civil  and  Revenue  Courts— Landlord  and 
Tenant — Suit  by  tenant  to  recover  value  of 
property  wrorujfidly  sold  on  account  of  arrears 
of  revenue. 

Where  on  account  of  arrears  of  revenue 
due  by  a  zamind  ir,  the  cattle  belonging  to 
his  tenant  were  wrongfully  sold,  aud  the 
tenant  thereupon  sued  the  defaulting  zamia- 
dar  and  the  Naib  Tahsildar  wlio  as  such  had 
attached  the  cattle,  for  recovery  of  the  value 
of  the  cattle — 

Held,  that  the  Givil  Courts  were  barrud 
from  entertaining  such  a  suit,  for  the  claim 
was  not  under  section  183  of  the  United  Pro- 
vinces Land  Revenue  Act,  1901,  but  was  one 
connected  with  or  arose  out  of  the  Gollectioa 
of  revenue.  SAHAI  v.  BINDESHRI 
SINGH.  A.  WN.  1905  P.  147-2  A- L.  J 
616. 

2885.  O.  XXXIL  R.  3  {!),  4  {2)—S.  443— 
Guardian  and  ward — Guardian  ad  litem  not 
properly  appointed— Proceedings  null  and 
void. 

The  provisions  of  section  448  of  the  Civil 
Procedure  Code  with  regard  to  the  appoint- 
ment of  a  guardian  ad  litem  of  a  minor  defen- 
dant are  imparative.  Any  decree  pa  scd 
against  a  minor  defendant  not  properly 
represented  by  a  guardian  is  invalid. 
HANUMAN       PARSAD      v.      MUHAMMAD 

ISHAQ.  A.  W.  N.  1905P.  229  =  2  A.  L.  J. 
615  =  28  A  187 

2886  OXXXIL  R  3  (1),  4  {2)  =  S  443 
Decree  against  a  propely  represented  7ninor 
tuhen  binding — Next  friend-Fitness  of  Guardian 
ad  litevi. 

Held,     that,  as    a     general    rule,     if    a 
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minor  is  proporly  represonted  in  a  suit  or 
proceodiiig  by  a  uext  friend  or  guardian 
ad  litem  and  tliero  is  no  fraud,  collusion 
or  gross  nogligonco  on  the  part  of  the  next 
friend  or  guardnin,  the  minor  is  as  much 
bound  by  tlio  decree  or  order  passed  in 
8Uc]\  suit  or  proceeding,  whether  jit  waii 
for  his  benefit  or  not,  as  if  ho  were  of 
full   age  {60.    C  I'd!   dist) 

Held  further,  that  a  minor  cannot  be 
held  to  have  bceu  not  properly*  represented 
merely  because  the  Court  appointed  as  his 
guardin  ad  litem  a  person  whose  act  was 
called   in    question    in    the    suit. 

Held  also,  that  a  Court  should  no 
appoint  as  guardian  adliiem  a  person  whose 
act  is  called  in  question  in  the  suit, 
even  though  it  is  a  case  to  which  S.  443  of 
the  Code  of  Civil  Procedure  applies. —  AMIR 
CHAND  V.  NARSINGII   NARaYAN  SINGH, 

11  0  C  819. 

2887  0XXZ7Z.  R  3  {]),  4  {2)  1,  2  S  43 
440,  '11:2. 

When  an  application  for  the  appoint- 
ment of  a  guardian  ad  litem  is  made 
within  reasonable  time  after  filing  the  plaint 
the  suit  is  not  to  be  held  barred  by 
limitation  owing  to  the  application  having 
been  made  at  the  time  when  suit  was 
barred  provided  the  plaint  was  filed  within 
the  limitation  period.  IMAMI  ^;.  SADDAN. 
p.   L.  R.,  31  of  1901-18  P  R  1901. 

2888  OXXXII.  U  3  {I).  4  {2)=^S  4^3 
^^Shad'appo'inV  Guardian  ad  liteyn — Appoivt- 
ment  of  gaardum  ad  litem  other  than  the 
certificated     guardian. 

The  appointment,  apparently  by  an 
oversight,  as  guardian  ad  litem  to  a  minor 
defendant  of  a  person  other  than  the 
certificat  d  guardian  amounted  to  no  more 
than  an  irregularity  and  would  not  of  itself 
vitiate  either  a  decree  passed  in  a  suit  or 
a  sale  consequent  upon  such  decree. 
Dammar     Sinyh    v.     Pirbku  Sivgh.      1907   A 

W-  N-  70-4  A.  li.  J.  72=29  A  290 

28  i9  OXXXII.  B3{1)4  (2)^S  44:3  Guar- 
dian ad  litem  not  made  a  party  by  appellant  — 
Limitation. 

Wher  a  guardian  ad  litem  of  a  defendant 
respondent  was  not  made  a  party  to  an 
appeal  filed  by  the  plaintiff  until  after  the 
period  of  limitation  for  filing  such  appeal 
had  expired,  it  was  held  that  the  appeal 
was  not  for  this  reason  time  barred.  I. 
L.  R.  4  A.   37  followed — Rup  Chand  v.   Dasoda 

1907  A    W    N  290. 

2890  OXXXII  R  3  (J)  .4  {2Y:^0XX1X  R 
S  yy.  2,  3  Minor — Suit  by*  eininors  to  set 
aside  decree  and  sale  on  the  ground  of  fraud, 
alleging 'that  they  were  not  properly  represent- 
ed and  served  ivith  sumvionses  and  notices 
Guardian  ad}  litem — Absence  of  order  of  ajp- 
^ointment. 

An  ex-parte  decree  was  passed  against 
some  minors  as  sous  of  the  original  debtor 
and  their  property  was  sold  in  execution 
of   the   decree.    They   filed  the  present   suit 
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to  sot  aside  the  decree  and  the  sale  on 
the  ground  of  fraud  and  alleged  that  they 
wore  not  properly  represented  in  the  suit 
It  was  found  that  the  mother  of  the  plain- 
tiffs had  appeared  throughout  the  proceedings 
in  the  suit  as  their  guardian  but  it  could 
not  be  ascertained  positively  whether  an 
ordei  appointing  her  as  guardian  ad  litem 
was  ever  drawn  up.  It  was  also  showa 
that  a  few  days  before  the  sale  sought  to 
bo  set  aside  the  uncle  of  the  present  plain- 
tiffs had  obtained  a  certificate  of  guardi- 
anship   to    them. 

As  to  the  alleged  defect  of  service  of 
summonses  in  the  former  suit  the  decree 
recited  that  service  on  the  defendants  ia 
the  suit  (including  the  present  plaintififs) 
was  proved,  and  the  peon  who  served 
the  notices  had  deposed  that  the  sum- 
monses had  been  delivered  *,o  the  elder 
half-brother  of  the  defendants,  who  was  at 
that  time  living  with  them,  was  the  kurta  of 
the  faimly  and  was  also  a  defendant  in  the 
suit.  It  was  not  shown  that  any  prejudice 
had  accrued  to  the  present  plaintiffs  and  no 
fraud  was  proved. 

Held,  that  in  the  absence  of  proof  and  of 
fraud  any  prejudice  to  the  plaintiffs  the  decree 
was  not  void  on  the  ground  that  the  plaintiffs 
were  not  properly  represented  or  the  sum- 
monses were  not  served  on  them.  The 
alleged  defects  were  at  most  irregularities 
which  under  section  578  of  the  Civil  Proce- 
dure Code  would  not  have  furnished  ground 
for  reversing  the  proceedings  in  the  former 
suit,  if  they  had  been  raised  upon  appeal  ia 
that  suit — 14  Gal.,  204  appvoved.  L-  B.,  15  J. 
A.  195  at  p.  200 ;  S.  C.,  16  Gal.  40  folloio>'d, 
MUSSAMMAT  BIBI  WALIAN  v.  BAISKE 
BEHARI  PERSHAD  SINGH.  5  R-  L-  R-  822 

7  W.  Nm  C  774=30  I  A  182=30  C  1021 

P       G  M 

2891  O  XXXII  R3{1)4  (2)— 8.  443—3  C  L 

J",  i^  See  S  9  No  288  supra. 

2892  O  XXXII  R3{4)  4  {2)—S  443  24  A  383 
See  O  iX  U  13  No  2ia0  supra. 

2893  O.  XXXII.  B.  3  (J)  4  {2)—S  .456 
Guardian  and  Ward — Nazir  appointed  guar- 
dian by  Court — Power  to  remove  guardian. 

There  is  nothing  that  compels  the  Court 
to  retain  as  guardian  one  of  its  officers,  where 
the  circumstances  of  the  case  make  it  clear 
that  the  interests  of  the  minor  will  be  thereby 
imperilled  and  the  Court  has  power  to  re- 
lieve the  officer  appointed  as  guardian  when 
he  represents  that  he  has  no  money  to  con- 
duct the  defence  of  the  suit  on  behalf  of  tba 
minor. 

The  Court  may  and  indeed  ought  to  re- 
fuse to  go  on  with  the  suit  if  it  should  be  of 
opinion  that  the  Nazir  has  been  unavoidably 
prevented  from  making  himself  acquainted 
with  the  case  against  the  minor.  The  Court 
might  well  under  the  special  circumstances 
of  the  case  in  the  event  of  the  plaintiff  re- 
fusing to  provide  the  means  for  enabling  the 
Nazir  to  obtain  the  necessary  information 
from  the     minor's  relations   cancel  the    ap« 
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pointmont  of  tbo  Nazir.  Cancelmont  of  the 
appointment  suspcLds  the  plaintiff's  power 
to  proceed  with  the  suit  against  the  minor. 
GOPILAL  MANILAL  v.  AGARSTNGH  RAI- 
SING II.  6B   L.  R  544    28  B  628. 

2894  O  XXXII  R3  (2)  {:J)  4  {4)  7—S  456, 
46  a— Guardian  ad  lit  mi —  Adverse  interest — • 
Frond — Setting  aside  of  conijjromise  deciee  by 
minor :  — 

A  suit  to  set  aside  a  decree  cannot  he 
brought  on  behalf  of  a  minor  on  tbo  ground 
that  his  guardian  ad  litem  had  some"  interest 
adverse  to  the  minor's.  A  minor  is  properly 
represented  in  a  suit  by  a  guardian  who  is 
appointed  by  a  court  after  satisfying  itself 
that  the  latter  has  no  interest  in  the  matter 
in  question  in  the  suit  adverse  to  that  of  the 
minor,  and  that  he  is  a  fit  person  to  be  so 
appointed.  Where  a  guardian  so  appointed 
by  a  coujt  compromises  a  suit  with  the  leave 
of  the  ccurt,  and  a  decree  is  passed  in  accord- 
ance with  the  compromise,  the  decree  can 
be  set  aside  only  upon  the  minor  proving 
that  there  was  fraud  or  collusion  on  the 
party  of  the  guardian,  and  that  the  com- 
promise entered  into  by  him  was  prejudicial 
to  the  minor.— RAJA  RAM  v.  ZAMAN  KHAN. 

1  A.  L.  J.  180. 

2895.  O.  XXXII.  R.  3  (2),  (3),  4  (A)  E  4 
(I) — S.  4i56y  457 — Minor's  suit  to  set  aside  a 
decree  jjiissed  against  him — Guardian  ad-liteni, 
ap2)0innnent  of,  conditions  necessary  for — 
Pioper  representation  of  minor  in  a  suit  to 
be  done  with  great  care — Affidavit  that  the 
guardian  has  no  interest  adverse  to  the 
miJiors — Certificated  Guirdian  — Mortgage, 
executed  by,  without  the  sanction  of  the  Court, 
not  void  ab  initio — Negligence  on  the  part  of 
a  guardian  ad-litem  in  conducting  the  suit 
necessary  to  be  shown  bfore  the  decree  can 
he  set  aside. 

Held,  that  a  mortgage  executed  by  a 
certificated  guardian  without  the  sarction 
of  -the  Court  is  not  vo'd  ob  initio,  but  that 
the  absence  of  such  sanction  relegates  the 
guardian  to  the  position  which  he  would 
have  occupied  if  he  had  not  been  granted 
a  certificate   at   all. 

Held,  also  that  where  a  minor  challen- 
ges the  validity  of  a  decree  passed  in  a 
suit  brought  against  him,  ho  must  estab- 
lish either  that  he  was  not  properly  repre- 
sented in  the  suit  in  which  the  decree  was 
passed  against  him  or  that  the  guardian 
ad-titeni  appointed  by  the  Court  was  guil- 
ty of  gross  ncgligcice  in  the  conduct  of 
that  suit. 

Held,  further  that,  where  a  person  is 
appointed  by  a  Court  as  the  guardian  ad- 
litein  of  a  minor,  it  is  the  duty  of  the 
Court  to  see  that  the  provisions  of  the  Code 
relating  to  the  appointment  of  the  guar- 
dian are  duly  complied  with.  There  must 
in  such  cases  be  an  affidavit  verifying  the 
fact  that  the  proposed  guardian  has  no  in- 
terest adverse  to  the  minor  and  is  a  fit 
person  to  be  appointed.  Where,  therefore, 
there   has   been  no   such   enquiry    at   all    as 
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to  the  fitncb'i  of  the  guardian  his  appoint- 
ment i.s  not  good  in  law  and  the  minor 
cannot  be  said  to  be  properly  represented 
in  the  case  and  the  decree,  if  any,  passed 
against  the  minor  in  such  a  suit  is  not  bind- 
ing  on   him. 

Girraj  Bakhsh  v.  Kazi  Hantid  AH  (1), 
Niznm-ud-dlJi  Sliah  v.  Anandi  Prasad  (2), 
Tejpal  V.  Gaiiga  (3),  Dattaravi  v.  Gangaram 
(4),  Amba  Shankar  v.  Ganga  Singh  (5),  Vish- 
nu Keshar  v.  liamchandra  Bhasker  (G),  Ddji 
Simat  V.  Dlurajram  Sadaram  (7),  Bhnia 
Mai  V.  Sar  Kishan  Dass  (8),  Dnbee  ^J)utt 
Shahoo  V.  Suhodra  Bibee  (9),  Lalla  Slwo- 
cliuran  Lai  v.  Ramnandan  Dobey  flO^,  Dnu- 
lat  Siyigh  v.  Racjhubir  SingJt  (11),  Ham  Snrup 
Lai  V.  Shah  Lata  fat  Hossein  (12).  Mangni 
Ram  Marwari  v.  Mahant  Gjirshnhanand  (13), 
Walian  v.  Banke  Behari  Pershad  Singh  (14), 
llanuman  Parasad  \.  Muhammad  Ish(tq  {\b), 
Matadin  v.  Ali  Mirza  (16),  Sham  Lai  v. 
Ghasita  (11),  Manchar  Lai  v.  Jadu  Nath 
Singh  ^18;,  referred  to.  GHULAM  AP^RAS 
V.    MUNNA    LaL.     10    0-    C-    321. 

2898.  O.  XXXII.  B.  3  (2)  {3),  4  (4)—S, 
456—14   M.   L.   J.  342    See  O.   XXL  11.    2i. 

2897-  O.  XXXII.  R.  4  {1)—S.  457-Guar- 
dian  ad  litem— Go-defendant — Married  wo- 
man. 

The  mother  of  several  minor  defendants 
who  was  lierself  a  defendant  as  also  was 
her  husband,  was  appointed  guardian  ad 
litem  for    her    minor    sons. 

Held,  this  was  illegal  being  contrary 
to  the  provisions  of  S.  457,  C.  P.  C,  and 
the  suit  must  be  decided  afresh  after  the 
appointment  of  a  new  guardian. — KXLI 
RHANKAR  SVHAI  v.  MAHARAJA  PR  \TaB 
UDAI    NATH     SAHAI     DEO.     6    C-    t*-    J- 

88- 

2898.  0.  XXX Zr.  R.  4  {1)—S.  457— Guar- 
dian of  minor  plaiu  tiff  respondent — Married 
looman — Custom — Ali^'-naion  by  fattier — Necs- 
sity  for  sale  established — Consideration  for  sale 
higher    than   the  amount   necessary  to  raise. 

A  minor  plaintiff  filed  a  suit,  through 
his  mother  as  his  next  friend  against  his 
father,  and  the  case  was  decreed.  The  de- 
fendant appealed  making  the  mother  as 
guardian  of  the  minor  plaintifl-respondent. 
A  question  v;as  raised  whether  the  mother 
could  continue  to  act  as  guardian,  not- 
withstanding the  provisions  of  S.  457  of 
the  Civ.  Pro.  Code.  The  Chief  Coart  did 
not  consider  it  necessary  to  take  the  mat- 
ter up  of  its  own  motion,  when  the  ap- 
pellant elected  to  proceed  with  the  appeal 
as    brought. 

2899  O  XXXII  R  4  (1),  7-S.  457,  462— 
Guardian  and  Ward  -Married  ivoman  not  in- 
competent to  act  as  next  friend  of  minor — Com- 
promise by  guardian  of  minor,  wJien  maybe 
avoided — Married  ivoman  actiyig  as  guardian 
ad  litem — Irregularity. 

A  married  woman  is  not  incompetent  to 
act  as  next  friend  of  a  minor  plaintiff,  though 
under  section  457  of  the  Civil  Procedure  Coda 
she  cannot  be  permitted  to  act  as  guardian  ad 
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litem  of  a  minor  dofoadant. 

A  compromiso  sanctionod  by  Court  on 
tho  part  of  an  infant  cannot  bo  sot  asido  by 
the  infant  on  any  ground  which  would  bo  in- 
Bufliciont  to  set  aside  a  compromiso  between 
persons  sue  juris. 

Held,  that  the  appointment  in  this  case  of 
a  married  woman  as  tho  guardian  ad  litem  of 
minor  defendants  was  a  mere  irrogularity  and 
did  not  affect  the  merits  of  the  case.  L  Zi,  30 
1^,182,  followed.  KACHAYI  PUTHIAPU- 
BAYIL  KUNHI  KUTTIALI  HAJI  v.  UDUM- 
rUMTHALA  NALUBAPATTIL  KaNHI 
PATHA  29  M  68  =  16  M  L  J  14. 

2900  0  XXXII  R  4  {l)-S.  457—10  0  C 
S^i— See  0  XXXII  R  3  (2),  (3),  4  (4)  No.  2895 
supra. 

2901  O  XXXII  R  6—S.  461—MUakshara 
joint  family — Suit  by  managing  member  for 
family  debt — Representing  minor  co-parcener  as 
next  friend — Withdrawal  of  decretal  money 
from  Court — Next  friend  if  must  furnish  secu- 
rity. 

A  suit  to  recover  a  joint  family  debt  was 
instituted  by  the  managing  member  of  a  j  lint 
Mitakshara  family  appearing  for  himself  and 
as  next  friend  of  the  other  member  of  the  joint 
family  who  was  a  minor.  A  decree  having 
been  obtained  and  the  decretal  amount  de- 
posited in  Court  by  the  defendant,  the  plain- 
tiffs applied  for  the  withdrawal  of  tha 
amount. 

Htjid— That  section  461  of  the  Civil  Pro- 
cedure Code  did  not  apply  to  the  c  1:36,  and 
the  managing  member  could  not  be  required 
to  take  the  Court's  leave  and  to  give  security 
under  that  section  before  being  allowed  to 
withdraw  the  money.  H  aBIHaR  PERSHAD 
SINGH  V.  MATHURA  LAL,  12  C  W  K  598  = 

36C561=8CliJ-  256. 

2902  0  XXXII  R  7—S.  462— Minor— Com- 
promise— Leave  of  Court. 

In  order  to  maintain  the  validity  of  a 
compromise  entered  into  on  behalf  of  a  min- 
or when  such  compromise  is  subsequently 
challenged,  it  must  be  proved  that  the  atten- 
tion of  the  Court  was  directly  called  to  tho 
fact  that  a  minor  was  partly  to  the  compro- 
mise and  it  ought  to  be  shown  by  an  order  on 
petition,  or  in  some  way  not  open  to  doubt, 
that  the  leave  of  the  Court  was  obtained. 
MANOHAR   LAL    v.    JADUNATH     SINGH, 

4  C.  L  .1-  8  =  8  B  I.  K  489  =  10  C  W  F 
898  =  9  O  C  219  =  1  M  I^  T  210  =  16  M  L  J 
292  =  8  AL  J  710. 

i?903  0  XXXII  R  7—S.  462— Minor— Com- 
promise—  When    can   be  set  aside  :  — 

A  compromise  was  made  in  a  suit  to 
which  a  miner  was  a  party.  When  tho  com- 
promise was  effected,  the  case  having  been 
opened  on  behalf  of  the  plaintiff,  v/itnesbcs 
had  been  examined;  and  the  Cjurt  knew 
very  much  more  about  the  question  in  dispute 
than  it  generally  doe.s  know  when  it  is  asked 
to  confirm  a  compromise  of  pending  litiga- 
tion. The  minor  had  no  separate  interest; 
the  adult  members  of  tire  family  who  were 
presumably  competent  to  judge  of  their   own 
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interests  had  taken  part  in  tho  compromige 
and  assented  to  it,  and  the  Court  pronounced 
that  it  was  for  the  benefit  of  the  infant  who 
was  made  a  party  for  the  purpose  of  binding 
the  interests  of  tho  infant  such  as  it  was 

IIeld,[tha,t  in  the  circumstances  it  was  hope- 
less to  attempt  to  sot  the  compromise  aside. 
RAMESSWAR  PERSHAD  SINGH  v.  RAM 
BAHADUR'SINGH,  (LORD  M  ^CNAGHTEN) 
lie.  W.N.  178  =  17  M.  L.J.  59,  6  C-  L. 
J  175  =  2  M.  L.  T.  165  (P.  G)=34  C-  70 
(P  C). 

2904  O  XXXII  R  7—S  462— Compromise 
by  guardian  ad  litem  without  leave  of  Courts 
validity  of — Suit  to  recover  possession  of  pro- 
perty from  defendant  who  obtained  it  under 
compromise-decree — Lirnitation  Act  Arts.  91^ 
144  applicability  of. 

A  suit  for  the  recovery  of  land  aginst  the 
present  plaintiffs  was  compromised  by  the 
plaintiff's  mother,  who  was  the  guardian  ad 
litem  in  that  suit  without  jbtaining  the  leave 
of  the  Court.  The  present  suit  was  for  the 
recovery  of  the  share  obtained  by  the  defend- 
ants in  pursuance  of  the  compromise-decree, 
on  the  ground  that  the  defendants  had  no 
share  in  the  Zemindari,  inasmuch  as  it  waa 
self-acquired  property  of  the  plaintiff's  father. 
Whether  Art. 91  of  the  Limitation  Act  applied 
to  the  suit,  was  the  point  that  had  to  be  de- 
cided. Held,  Art.  91  applies  where  there  is 
a  question  Ox  cancelling  an  instrument.  la 
the  present  case,  there  was  no  instrument. 
A  decree  cannot  be  considered  an  instrument. 
If  the  compromise  was  an  instrument  under 
S.  462  of  the  Code,  it  was  void  as  against 
the  minors,  (i.  e.)  the  present  plaintiffs.  The 
substantial  relief  sought  by  the  pfaintiffs 
was  possession  of  their  property,  of  which 
they  had  been  deprived  by  a  proceeding  that 
was  totally  illegal.  Hence  the  suit  was  gov- 
erned  by   Art.  144.  DWARKA  v.   SALIK,  8 

0.  C  191. 

2905  O  XXXII  R  7—S  462— Compromise 
on  behalf  of  minor  of  execution  proceedings — 
Sanction  of  Court — Power  to  revoke. 

Section  462  of  the  Civil  Procedure  Code 
applies  to  a  compromise  of  execution  proceed- 
ings. A  compromise  of  such  a  proceeding  is 
a  compromise  with  reference  to  the  suit. 

Having  regard  to  the  purpose  of  the  sec- 
tion its  terms  should  be  strictly  applied,  for 
the  prescribed  conditions  are  essential  ^to 
that  purpose.  To  determine  whether  leave 
has  in  fact  been"  given,  it  is  of  the  greatest 
importance  to  see  whether  the  court  had 
before  it  the  materials  necessary  for  arriving 
at  judicial  conclusion. 

And  to  decide  whether  a  compromise  ia 
for  tho  benefit  of  the  minor  or  not,  a  mere 
order  by  the  Court  that  the  application  is 
granted,  or  agreed  to  is  not  a  sufficient 
compliance  with  the  requirements  of  Section 
462. 

When  there  has  been  no  compliance  with 
the  provisions  of  Section  462,  the  compro- 
mise is  voidable  as  against  all  parties  other 
than  the  minor. 


I 


(    1C21    ) 


CIVIL  DIGEST  OP  CASES 


(    1622    ) 


Acts  Sup:  Govt  (V  of  1908)  fContd.) 

A  corapramise  can  bo  avoided  by  the 
minor  before  attaining  bis  majority — G  Cal., 
689,  and  can  bo  set  aside  wbolly  in  a  suit  for 
partition— 24  Mad.,  32G.    VIRUPAX  v.  SIII- 

DAPPA.    3  B  L.  R ,  665-  See  also  21  A- 
685-31  T  A  128 

2906  0.  XXXII,  B.  7.—S.  462—Comj)ro- 
mise — Certificated  guardian  not  bound  to  take 
permission  of  J^idgc — Guardian  and  Wards 
Act  (VIII  of  1690),  S.  29—nevieio—Suit  to 
set  aside  decree  maintainable — Fraud — Valu- 
ation— Jurisdiction. 

S.  29  of  tbe  Guardian  and  Wards  Act 
does  not  contemplate  a  compromise  of  a 
suit  Wards  Act.  Hence  a  certificated  guar- 
dian can  compromise  a  suit  without  ob- 
taining the  sanction  of  the  District  Judge. 
The  statutory  provision  for  safe-guarding  the 
interests  of  minors  in  suits,  is  contained 
in    S.   462   of    the  Code  of    Civil  Procedure. 

In  sanctioning  a  compromise  on  behalf 
of  an  infant  under  S.  462  of  the  Code 
the  Court  should  record  the  fact  that 
the  application  was  made  to  it  by  the  next 
friend  or  guardian,  that  the  terms  of  the 
compromise  were  considered  by  it  and 
should  in  terms  state  that  the  question 
whether  the  compromise  was  for  the  bene- 
fit of  the  infant  was  considered.  From  the 
mere  fact  that  the  Court  passed  the  dec- 
ree in  accordance  with  the  compromise, 
it  cannot  be  inferred  that  any  of  those 
steps  preliminary  and  necessary  to  the 
making  of  the  decree  had  been  taken  by 
the  Court.  (17  A.  531,  26  B.  109,  7  C.  W. 
N.   90,    29   M,    104,  16   W.  R.   232  followed,) 

If  a  decree  is  passed  on  adjudication, 
no  separate  suit  lies  to  set  asido  the  dec- 
ree except  on  the  ground  of  fraud,  but 
where  it  is  passed  simply  upon  a  compro- 
mise, a  suit  lies  upon  grounds  other 
than   that   of     fraud.     (34  C.     83   followed). 

Where  the  minors  were  defendants  re- 
presented by  their  mother  and  guar- 
dian, in  the  original  suit  as  also  in  the 
review  petition,  and  the  application  for 
review  was  discharged  with  the  express 
direction  that  the  applicant's  proper  re- 
medy was  by  way  of  suit  and  not  by 
way  of  review,  a  suit  by  the  minors  through 
a  new  next-friend,  their  mother  and  former 
guardian  ad  litem  being  impleaded  as  a 
defendant,  lies  to  set  aside  the  decree  on 
grounds  other  than  that  of  fraud,  (2  C.  L. 
T.   508  Dist.) 

Where  the  plaintiffs  valued  their  claim 
in  the  Munsif!'s-  Court  at  Rs.  500,  and 
issue  was  taken  on  the  point,  (which  if 
decided  in  favour  of  the  defondaut  would 
have  ousted  the  Munsiff's  jurisdiction),  but 
no  evidence  was  adduced,  there  was  no 
waiver  of  jurisdiction  and  the  High  Court 
can  interfere  on  second  appeal.  (24  IM.  43 
Dist.)  BIKU  HALWAI  v.  M0HE3H 
HALWAI,  8-  C  L.  J.  266- 

2907  O.  XXXII.  B.  7—S.  462— Restric- 
tion 0)1  alienation — Leave  of  Court  must 
be  express — Presumption— Compromise  decree 
when,  to  be  set  aside.. 
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If  there  is  a  custom  of  primogeniture, 
there  is  no  restriction  on  alienation  by  the 
incumbent  for  the  time  being,  unless  a 
special  custom  ia  proved  to  the  contrary 
(•22  M.  383    followed.) 

For  a  compromise  to  be  binding  upoa 
a  minor,  the  leave  of  the  Court  must  be 
express,  and  further  it  must  bo  arrived  at 
upon  the  exercise  of  j  idicial  discretion  as 
to  the  propriety  of  ihc  compromise  in 
the  interests  of  the  minor,  (l7  A.  531,  26 
B.  109.  9  C.  810,  8  C.  L.  T.  266,  7  C.  W  . 
N.    90,   16   W    R  232    foil,   29    M    104    Refd.) 

A  decree  being  passed  without  any  ju- 
dicial inquiry,  or  finding  as  to  whether  the 
compromise  was  for  the  benefit  of  the 
minor,  although  a  formal  order  of  sanction 
to  file  the  compromise  petition  was  given 
to  an  Ofificial  of  the  Court  who  acted  ag 
the  minor's    guardian    ad  litem. 

Held,    that   the    decree    was  inoperative. 

When  the  Court  permits  a  compromise 
it  must  bo  presumed  in  the  absence  of  evi- 
dence to  the  contrary  that  it  gave  due 
consideration  to  the  matter.  (8  C  L  T  31, 
Refd.) 

Although  in  appeal,  a  decree  made 
upon  a  compromise  in  a  suit  in  which 
a  minor  was  a  party,  would  be  held  to 
be  invalid  as  against  a  minor,  it  could 
not,  after  it  had  become  final  and  been 
acted  upon,  be  set  aside,  unless  it  were 
shown  to  be  prejudicial  to  the  minor  (20 
A  98  foil.)  KRISHNA  PERSHAD  ROY  v. 
ROMESH  CHUNDER  MANDOL,  8  C-  L- 
J.  274. 

2908-     0.  XXXII.  R.  7—S.  462— Guardian 

and  Ward — Compromise  on  behalf  of  minor  — 
Sanction  of  Court—Decree  not  passed  in  terms 
of  compromise — Supercession  of  compromise. 

In  sanctioning  a  compromise  on  behalf 
of  a  minor,  the  order  granting  the  sanction 
should,  in  terms,  state  that  the  question— 
whether  the  compromise  was  for  the  benefit 
of  the  minor? — was  considered.  The  Court 
should,  also,  ascertain  and  record  that  in  the 
opinion  of  the  pleaders,  if  any,  representing 
the  minor,  the  compromise  was  one  entered 
into  in  the  interests  of  the  minor  and  fit  and 
proper  to  be  sanctioned. — 17  AIL,  531;  26 
Bom..  109  at  p.  115;  L.  B.,  16  Ch.  D.,  41, 
referred  to. 

When  a  decree  is  not  passed  in  the  terms 
of  a  compromise,  and  the  case  is  ordered  to 
be  tried  on  the  merits,  the  Court  is  not  com- 
patent,  at  a  subsequent  stage  of  the  proceed- 
ings, to  pass  a  decree  in  accordance  with  the 
terms  of  the  compromise.  GOVINDASAMI 
NAIDU  V.  AIAGIRISAMI  NAIDU.     29   M- 

104 

2909,     0.  XXXII.  R.  7—S,  462. 

Section  462  of  the  Civil  Procedure  Code 
contemplates  the  existence  of  a  guardian  and 
a  pording:  litigation.  VITHALDAS  GAN- 
PAT  V.  DATTAR  \M  RAMCHAMDRA.     3  B- 

L-  R.  887  -  26  B.  298- 

2910-     O.    XXX^IL  R.    7—S.   462— Compro- 
mise on  behalf  of  minor  made  luithout  leave  of 
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Court,  voidable  at  the  instance  of  minor-  ■ 
When  such  compromise  can  be  set  aside  in 
ivhole  or  in  part  at  tlie  instance  of  minor. — 

A  compromise  outorod  into  on  boVialf  of 
a  minor  without  tho  leave  of  the  Court  is 
voidable  at  bib  instance  on  the  ground  mere- 
ly tLiat  it  was  entered  into  witliout  tho  leave 
of  the  Court  and  it  is  not  necessary  for  him 
to  prove  that  the  mortgages  and  conipio- 
mises  were  not  beroficial  to  him.  Tho  ques- 
tion whether  the  compromises  should  he 
wholly  set  aside  depends  on  whether  tho 
plaintiff  will  h:  restore  1  t  j  ih  3  position  ha  was 
in  at  thi^  time  the  compromises  were  effected 
if  thoy  are  set  aside  in  part  only,  that  is,  as 
regards  his  share  only  of  the  mortgage  pro- 
perty, because  the  plaintiff  is  entitled  to  ho 
restored  to  that  position,  and  if  ho  cannot  bo 
restored  to  it  without  the  compromises  boing 
wholly  set  aside,  he  is  entitled  to  have  them 
wholly  set  aside— JADU  NATH  SINGH  v. 
MaNOHAR  LAL,     6  O.  Cm  175. 

2911  O  XXXZi  B7,0  XXIII  R  1,  S.  114— S. 
i62,  373,  Qi23 — Minor — Suit  withdrawn  by  next 
friend — lieviciv  of  order  of  withdrawal  on 
groujid  of  gross  negHgence  of  next  friend. 

Wiien  a  suit  filed  on  behalf  of  a  minor  is 
permitted  by  his  next  friend  to  be  withdrawn 
with  gross  negligi^nce  of  the  minor's  interests, 
the  minor  may  obtain  review  of  the  order  al- 
lowing withdrawal  of  the  suit  through  an- 
other next  friend,  though  his  former  next 
friend  liad  in  no  wav  acted  fraudulently. 
RAM  SAIIUP  LAL  v.  SHAH  LATAFAT  HOS 
SEIN,  29  c  7S5. 

2912  0.  XXXIL  R.  7,  0.  XXL  R.  2-S. 
462,  258— Suit  for  foreclosure— Compromise  en- 
tered into  by  next  friend  or  guardian  of  a  min- 
or without  leave  of  Court — Agreement  entered 
into  in  proctcdlnys  in  a  suit  subsequent  to  the 
decree 

The  appellant  was  a  minor  at  the  time 
a  foreclosure  suit  was  brought  and  the  res- 
pondent No,  3  was  his  guardian  for  the  suit. 
In  September,  1883,  a  foreclosure  decree  was 
passed  in  favor  of  the  plain tiif.  Before  tho 
date  fixed  by  the  Court  for  pavment  of  money 
found  due  on  the  mortgage,  the  respondents 
Kos.  3,  4  and  5  and  B  aud  the  plaintiff  pre- 
sented a  petition  to  the  Court  which  passed 
the  decree,  in  which  they  stated,  amongst 
other  things,  that  the  mortgagees  had  agreed 
that  the  mortgagors  should  hold  certain  land, 
part  of  the  mortgaged  property,  rent  free  and 
that  the  mortgagors  had  agreed  not  to  redeem 
the  mortgage  and  they  prayed  that  an  order 
absolute  for  foreclosure  might  be  made  at 
once.  This  petition  purported  to  be  present- 
ed under  section  258,  Civil  Procedure  Code. 
The  Court  made  an  order  embodying  the 
terms  of  the  agreement,  and  declaring  that 
the  order  had  the  force  of  a  decree  under  sec. 
87,  Transfer  of  Property  Act,  1882,  and  section 
375,  Civil  Procedure  Code.  The  mortgagee 
Bubsequently  obtained  possession  of  the  mort- 
gaged property.  The  appellant  in  1897 
brought  the  salt  out  of  which  this  appeal 
arose   against    the   ro-spoudL-uts,    elaimiug    to 


have  tho  agreement  above  mentioned  set  aside, 
and  to  recover  possession  of  tho  mortgaged 
property  on  tho  contontion  that  the  agree- 
ment was  fraudulent,  having  bocii  entered  in- 
to by  his  guardian  for  tho  suit  without  the 
leave  of  the  Court. 

lltld,  that  an  agreement  entered  into  by 
the  guardian  for  the  suit  of  a  minor  with  re- 
ference to  the  suit,  is  V(ndable  at  his  instance 
on  that  ground  alone,  if  entered  into  without 
tho  leave  of  the  Court,  notwithstanding  the 
decree  made  upon  such  compromise  may 
liavo  bjcome  final,  and  that  no  attempt  has 
been  made  to  show  that  it  was  disadvantag- 
ous  to  him. 

Held,  further,  that  the  provisions  of  sec. 
462,  Civil  Procedure  Code,  are  applicable  bo 
agreemonts  entered  into  in  proceedings  in  a 
suit  subsequent  to  the  decree,  even  if  the  ag- 
reement adjusted  the  decree  for  foreclosure 
within  the  meaning  of  section  253,  Civil  Pro- 
cedure Code.  MAKUND  SINGH  v.  RECTI, 
2  o  G.  45- 

2913  0  XXXII  R  7,  Schedule  II~S.  432, 
525 — Mahomsdan  mother — Power  to  nuke  con- 
tract or  refer  to  arbitration  on  minor's  behalf^ 
Guardian  ad  Wtenx— Bight  to  give  relief  to  illi- 
ierati^  wonizn  imposed  upon — Pleader  and 
client. 

The  mother  of  a  Mahomedan  minor,  not 
being  the  legal  guardian  of  Jais  estate,  has  no 
power  so  makj  a  binding  contract  on  behalf 
of  the  minor;  nor  can  she  pxss  a  valid  refer- 
ence to  arbitration  on  behalf  of  the  minor. 

But,  if  she  be  duly  appointed  as  the 
Guardian  ad  litem  of  the  minor,  and  makes 
an  application  under  section  525  to  have  an 
award  filed  in  Court,  and  a  decree  is  passed 
in  terms  of  .the  award,  the  minor  is  bound  by 
it,  unless  good  cause  be  shown  to  set  aside  the 
decree. 

Such  a  decree  is  not  a  nullity  on  the 
ground  that  previous  sanction  of  tho  Court 
was  not  obcained  under  s.  462  C   P.  Code, 

Section  462,  Civil  Procedure  Code,  applies 
only  to  an  agreement  or  compromise  entered 
into  by  a  next  friend  or  guardian  for  a  suit, 
It  can  have  no  application  to  an  agreement 
to  refer  to  arbitration  where  no  suit  is  pend- 
ing. If  an  award  is  filed  under  section  525, 
and  a  guardian  ad  litem  is  duly  appointed, 
but  shows  no  cause  why  the  award  should 
not  be  filed,  and  allows  judgment  to  be  given 
in  terms  of  the  award,  then  also  section  462 
has  no  application,  for  there  is  no  agreemaut 
or  compromise.  Bat  where  a  guardian  ad  lit- 
em is  actaally  a  party  to  an  application  to 
have  the  award  filed,  thit  is  a  party  to  an  ag- 
reement that  no  objections  shall  be  filed  oa 
either  side,  then  sanction  of  tho  Court  under  s. 
462  becomes  necessary.  And  if  such  sanction 
is  not  obtained,  the  Court  has  power  to  set 
asiee  the  decree  so  far  as  the  minor  is  con- 
cerned. 

Though  the  Court  will  always  be  ready  to 
give  relief  to  illiterate  women  who  have  been 
imposed  upon,  yet  it  must  observe  the  ordi- 
nary recognised  rules  of  law  and  procedure  ia 
granting  such  relief. 
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In  dealing  with  quostions  arising  between 
pleader  and  client  tho  cliosit  must  bo  idonlifi 
ed  with  his  pU'adcr,  fi:,d    suffer  from  tho  con- 
BequoDCos  of  his  dishonpsty  or  want    of    Bklll. 
Mill    Main     GHULaM    lIYDELiKblAN     v. 

mussaMat  hayat  khatun   isle. 

160 

2914  O  XXXII  R7-S.  462— See  8.  89-4 
r  R  1907  No.  1051,    28  A  35  No    1144  supra. 

2916  O  XaXII  R  7-S.  402 -3  0  L  J  119  - 
See  a.  114  No  15]6  supra, 

2916  0  XXXU  II  7-S.  462-27  M  377- 
See  8.  115  No.  1033  suira. 

2917  O  XXXU  R  7-S.  462-8  0  L  J  294— 
See  O  V  R  17  No,  1900   supra. 

2918  O  XXXII  R  7-S.  462--3  P  R  1905-- 
See  O  XX  K  1  No.  2200  supra. 

2919  O  XXXU  117-8.402-29  M  309— 
See    O  XXI  R  2  No.  2299  supra. 

9920  O  XXXII  R7— S.  462—24  M  326- 
See    O    XXI  ll  R  3,  No.  2829  S7ipm. 

2921  O  XXXU  R  7-S.  462-30  C  6L3  —See 
O  XXXU  R  3,    4  (2)— No.  2883  supra. 

29i2  O  XXXU  K  7-  S.  462—1  A  L  J  l-SO— 
See  0  XXXU  R  3  (2).  (3),  4  (4)  No. 2894  supra. 

292.^  O  XXXU  \i  7-S.  462—29  M  28 -See 
O  XXXU  K  4  (I)  No.    2899   Supra. 


2924  OXXXII.  118-S  447— Suit  to  set 
aside-  N J  fraud — Right  to  sue — Nixt  friend 
ceasing  to  b6  a  gurdian  under  the  Guardian 
and  Wards  Act. 

H  iasliiuted  a  suit  for  redemptioa  whioh 
was  decreed.  The  decrae  was  atfirmod  oa 
appeal  by  the  High  (Jourt.  Oa  appeal  to 
the  Privy  Council,  tho  decree  of  tbe  High 
Court  was  reversed,  the  Privy  Council 
directing  tljat  an  account  should  bo  taken 
of  the  deuiudan'j's  receipts  and  payments 
under  the  mortgage  deed  aiid  the  ultimate 
bahvnce  due  should  be  certified.  H  hid 
died  before  the  High  'ourt  gave  its  deci- 
sion, and  his  three  mi'ior  sous  were  sub 
slituted  on  the  record,  and  ilieir  m  fther 
appointed  as  ilieir  uexd  friend.  She  had 
also  been  appjint^d  by  the  District  Jujgo 
as  their  guardiaa  under  the  Guirdian  and 
Wards  Act.  After  the  decision  of  their 
Lordships  of  the  Privy  Council,  the  High 
Court  trausnaitted  their  order  to  the  Court 
below,  under  S.  010  uf  the  Civ.  Pro.  (-od, 
with  directions  to  carry  it  into  execution. 
A  pleader  appeared  for  the  miaora  in  these 
proceedings,  but  oa  the  9bh  of  May  1905, 
after  the  accouuts  had  been  rendered  by 
both  tho  parties,  ar-d  it  only  remiined  to 
examine  and  consider  thesj  accounts,  tho 
ploadtr  informed  the  Gourd  that  ho  had  no 
instructions  and  could  net  proceed  further. 
The  Court,  however,  after  considering  the 
accounts  passed  a  decree  on  the  lOih  of 
May  1905.  Meanwhile  the  moth  r  uf  the 
minors  had  made  an  application  to  the  Dis 
trict  Judge  stating  that  one  of  the  minors  had 
attained  majority  and  prayi.-tg  that  he  might 
be  appointed  in  her  place  guardian  of  the 
other  two  minof^.  This  application  was 
granted  on  the  3rd  of  February  1904.  The 
Subordiuate  Judge  was  not  informed  of  this, 


nor  was  any  appi  cation  mide  on  behalf 
of  the  two  minor.-<  for  bubstitution  of  their 
major  brother  as  their  next  friend  in  place 
of  their  mother  who  accordingly  cootiuuod 
to  bo  their  next  friend  in  tho  case  pending 
before  tho  subordinate  Judge.  Then  the 
majjrsonof  H  applied  on  his  o.vn  behalf 
and  on  b?li!\lf  of  his  minor  brothers  for  a 
reinstatoment  of  the  case  and  a  rehearing 
after  investigation  of  the  accounts,  alleging 
that  tlioy  ware  not  represented  when  the 
accounts  w^jre  oxvm"icd  by  the  Subrodi- 
nata  Judge.  This  application  was  r.fu^ed 
and  no  appeal  was  made  against  the  order 
refaslog  it.  Tne-i  tho  prosoot  suit  was  com- 
menced, the  solo  prayer  for  f-pe3ifi3  relief 
being  that  the  decree  of  the  loth  of  May 
1905    may    b)  s  't    aside, 

Iltld,  thit  the  suit  did  not  lie  inasmuch 
as  tho  only  relijf  daimid  was  that  the 
decree  piss.ii  by  the  u'ou-t  may  be  set 
aside.  Evec  if  fraud  on  th-3  part  of  tho 
defendant  had  been  alleged,  the  Court 
would  not  have  any  jurisdiction  to  sf^t  aside 
the  decree.  If  other  relief  had  beei  prayed 
for,  and  there  were  proof  of  fraud  in  obbaia- 
ing  the  decree,  it  might  be  open  to  the 
Court  to  treat  tho  decree  as  a  nullity  and 
to  give  suitable  relief.  But  fraud  not  having 
been  alleged  or  prov.d  and  no  specific  relief 
having  been  asl^ed  for,  except  ihe  setting 
aside  of  the  decree  the  suit  could  not  b3  de- 
creed. (22  A  413  Refd)  BxNaR^I  PER- 
SHAD  u  RAM  N  A  RAIN.  6  ALJ  85=  A  W- 
N    1908  ?  23-3  M  L  T  123  =  80  A  105 

2925  OXXXIT     R   9-S.     446  -Omrdiau 

ad  litem -Applicitioa  for  i'ave  to  appeU  by 
next  friend  of  mlnur,  in  presence  of — Minor 
next  friend  of . 

H.  B.  Wt<3  th2  gaarlian  of  the  mitiors  on 
whose  behalf  one  P>.  A.  made  an  application 
for  leave  to  oppea!  to  H<ir  M-?jasty  in  Coun- 
cil. Held,  that  the  provisions  of  section  440, 
Civil  Procedure  Cod^,  are  only  applicable, 
when  a  suit  is  ponding  and  th  it  as  tho  suit 
was  not  pending  when  the  apprca.tion  for 
leave  to  appaal  was  made,  any  person  might 
have  made  such  an  appMoation  as  tho  next 
friend  of  tho  minors,  and  therefore  the  ap- 
plication should  ho  granted  AMINULLAH 
V.    v^EGRWTaRY    of   STATE,   4  0   C  98- 

2926  0  XXXU  Rll  (2/—S.  459— Guardian 
'ad  litem'' — Appointment  of  married  luovian 
whose  h^i^bcmct  is  alive. 

In  no  case  can  a  married  woman  whose 
husband  is  livii  g  be  appointed  as  a 
guardidian  ad  litem  and  if  such  an  appoint- 
ment is  mxde  da  facto  such  apparent  appoint- 
ment is  not  a  mere  irre^'ularity,  23  A  459 
foil.;  29  M  58  diss  from.  KUNOAN  LAL  v. 
GAJA  DHAR  LAL.  1907  AWN  248=4 
A  L  J  693-29  A  728. 

2927  O  XXXU  R  12  (l)--S  450,  49  P  R 
190  -See  S.  11  No.  4i)2    supra. 

2928  0   XXXIl  R  15 -S  463.. 

If  a  person  bo  adin.tted  ur  foutid  to  be 
of  unsound  mind,  although  ho  has  not  bce.i 
adjudged  lu  be  so  under  Act   XXXy   of    l«0t3 
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ActB  Sup:  Govt.  (V  of   1008;   (Could). 

or  any  otbor  law  for  llio  limo  being  in  lorce 
ho  Hli(>u!d,  if  ft  plaintiff,  be  allowed  to  Bue 
tbrongh  his  next  friond,  and  the  Court 
Bliould  appoint  a  guardian  ad  liltm  wluro 
ho  is  thfc  (tofei.dant  20  A  2,  13  B  G^.G,  2y,  B 
653,  37  Ch  Dn  4 '20  ufnrod  to.  NGA  KU  u. 
NGA    TMA    HLAING.     UB    R  4905  P  SO 

(C  P; 

2929  0  XXXIIRIS—S.  46^  -  Plaintiff  of 
zins>'vnd  mind  sunuj  by  next  friend. 

Held  also,  foilowii'g  Ihe  rulings  of  the 
Bombuy  and  Allahabaa  High  Courts,  that 
the  provit-'ions  of  •  haptcr  XXXI  of  thj  Code 
arc  I  ot  exhaustive,  and  that  where  a  plain- 
tilT  is  admitted  or  found  to  be  of  uusound 
mind,  althongh  he  has  not  beau  adjudged  to 
be  so  under  Act  XXXV  of  185b  or  any 
other  law  for  the  time  being  in  force,  he 
Ehculd  be  allowed  to  sue  by  bis  next  friend 
provided  that  the  tuit  is  for  his  benefit. 

Tukaram  Anant  Joshi  v  Viihal  Joshi, 
(1889)  1  L  R  13  Bom  656;  Nabbu  Khan  v. 
Siia,  (1897)  ILK  20  All.  2  ;  Ptausulihiam 
Dinanalh  v.  BjI  Ladkor,  (1899)  I  L  R  23 
Bom.  653;  followed.  SUWE  THE  v.  THA 
KADO.    8LB  R  1906  P  169. 

2980  0  XXXII  R  ]5-S.  463  -  Lunatic. 
Suit  by  or  against — Practice. 

The  provisions  of  section  463  of  the  Civ, 
Procedure  Code  are  not  exhaustive.  When 
a  parly  to  a  suit  is  said  to  be  a  lunatic 
and  no  proceedings  have  been  taken  under 
the  Act  XXXV  of  1858,  the  Court  shall  try 
the  question  of  lunacy,  and  in  case  the 
lunacy  is  established,  shall  order  a  next 
friend  or  guardian  ad  litem  to  be  appointed, 
as  the  case  may  be,  as  in  the  case  of  minor 
parties.  13  P  H  1896,  91  P  R  1887,  overruled 
20  All    2,  23    Bom.  653,  '24  Mad  ,  604  followed. 

jaNBa  v.  JOGA.  3J  PR  1805  =  54  PL 
R  1905 

29310  XXXII  R  15-S.  463  -  Suit  against 
a  lunatic  not  so  adjudged- -Appointment  of 
g^iardian   ad  litem. 

When  it  appears  to  the  Court  that  the 
defendant  is  a  lunatic  who  has  not  been 
adjudged  to  be  so  under  Act  XXXV  of  1858 
a  fit  and  proper  person  must  be  appointed 
to  act  as  his  guardian  ad  litem  for  the  pro- 
tection of  his  interests  — 16  Bom  ,  132,23  Bum. 
653,  20  All.  2 followed  8,  Mad.  214  at  p.  217  not 
followed,  6  Mad  ,  380  referred  to.  KADLA 
BEDDI    V.   NARl^I.     24  M.  604. 

2932  0  XXXIII R  l-S  401— Decree  after 
death  of  plaintiff —Decree  set  aside  on  appeal 
and  suit  remanded  by  consent  of  parties  for 
trial  on  merits— Trial  without  enquiry  as  to 
pauperism  of  the  plaititiff's  representative. 

When  in  a  suit  in  fotma  pauperis  a  de- 
cree was  passed  after  the  death  of  the  plaintifi 
in  ignorance  of  her  death,  and  upon  appeal 
to  set  aside  the  decree  the  appellant  ana  re- 
presentative of  deceased  plaintifi  agreed  that 
the  decree  should  be  set  aside,  and  the  suit 
remanded  to  be  tried  on    the   merits. 

Held,  that  after  the  trial  of  the  case  by 
Court  an  objection  to  the  efiect  that  the  suit 
oould  not  proceed  aftev  remand  without  an 


Acts  Sup.  Govt  (V  of  1908)  (Contd) 

enquiry  as  to  the  pauperism  of  the  plainLifi'fl 
repr  soritativa  should  not  be  enlfcttained. 
AKhAH  HUSAlN  V.  ALI A  BlBl  A-  W-  N- 
1902.  p.  206  =  25  A  187 

2938  0  XXXIII  R  1 ;  6,  OXLIV  B  1  Ss.  401, 
407  (d)  and  09^ —  Leave  to  appeal  in  fuima 
paupeiis--  Rrferencp.  to  Subuidinate  Court — 
Final  disposal  of  the  application  —  Appellate 
Court's  auty. 

Upon  an  application  made  ofor  leave  to 
appeal  in  forma  pauperis,  the  Hgh  Court 
dirooied  the  Subordinate  Judge  to  inquire  in- 
to the  pauperism  or  otherwiso  of  thy  appel- 
lant and  report.  Tbe  Jatter  made  the  in- 
quiry and  reported  that  the  petiticlber  was  a 
pauper,  and  also  that  she  had  rendered  her- 
self incapable  of  appealing  as  a  pauper  by 
entering  into  an  agreement,  with  some  per- 
sons falling  within  the  terms  of  6.  407  id). 
Held  that,  ihv  order  of  the  Court  calling  upon 
ttio  Subordinalo  Judge  to  report  did  not 
operate  as  a  final  disposal  of  the  application, 
and  tliai  it  was  open  to  the  High  Court  upon 
the  rtceipt  of  the  report  to  coubider  whether 
the  cuse  vvas  one  iu  which  leave  to  apptai  in 
fotma  panpeiis  ought  to  be  grantea.  But 
the  High  Court  dismissed  the  application  on 
the  ground  that  the  petitioner  had  entered 
into  an  agreement  falling  within  S.  407  (d)  26 
M.  369   Refd. 

lu  dfccidirg  whether  leave  is  to  be  givea 
to  a  person  to  appeal  iu  forma  pauperis,  it  la 
the  duty  of  the  Court  to  have  regard  to;  the 
rules  contained  in  Chap.  XXVI,  the  right  of 
appeal  according  to  the  construction  of  a.  693 
ot  the  Code,  being  subject  to  the  rules  con- 
tained in  that  chapter  HAMFa  BAI  v, 
MEanjee  SAIT.  17  M.  L-  J.  447  =  8  M.  L. 
T.  11.  OXXU  E  15-88  C  iOy^  S  a  a.  i, 

0.  F.  C.    t.  11. 

2934  0  XXXIII  RI~S  401-SetS.  115,  8 
B.  L.  R.  642  No  1643,  30  B.  593  No,  1644 
supra. 

2985  0  XXXIII  R  2,  OXLIV  R  IS.  403, 
^g2 — Application  for  leave  to  appeal  as  pau- 
per, verification  of. 

An  application  for  leave  to  appeal  as  a 
pauper  under  section  592  of  the  Code  of  Civil 
Procedure  contained  no  schedule  of  any 
moveable  and  immoveable  property  belong- 
ing to  the  applicant  with  the  estimated  value 
thereof,  and  was  not  verified  in  the  manner 
prescribed  by  law  for  the  verification  of 
plaints.  Held  that  the  Court  had  no  alterna- 
tive but  to  reject  the  application.  MUHAM- 
MAD SALAMaT  UL-LaH   V.  RAM   JIWAN, 

HOC  19. 

2936  0  XXXIII S  2,  7,  S  104,  105—403,  409, 
388,  591. 

An  order  granting  a  petition  to  sue  ia 
forma  pauperis  is  not  appealable  under  Sec- 
tion 588  Civil  Procedure  Code,  and  it  can- 
not be  made  a  ground  of  appeal  under  seo- 
tion  591  as  it  is  an  order  afieoting  the  institu- 
tion of  a  suit,  rater  than  an  order  affecting 
its    decision.     MUMTAZAN     v.   RaSULAN. 

W.  NA,  1901'  P*  104=23  A' 864. 
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356  See   S  24  N'>    515  supra 

2938  0   xxxrir.  r   2   s  403-33  a  igs 

Sec  0   XXII.  R  3  Nj.  2715  supra. 

2939  0.  XXXIII.  R.  3~S.  404-AppPMl 
in  forma  pauparis— Pcrsowai  presentation  not 
necessary. 

The  provision  in  Bection  401  of  tiao  Civil 
Procedure  Code,  requiring  an  applic»tion 
for  leave  to  sue  in  furma  pauperis  to  be  pre- 
aented  in  perBon,  does  not  apply  to  &u  appii- 
oation  under  section  592  of  the  Code  for 
leave  to  appeal  as  a  pauper. 

Section  592  piovidea  that  any  person 
entitled  to  prefer  an  appeal,  who  is  unable 
to  pay  the  fee  required  for  the  paiitiou  of 
appeal  may,  on  presenting  an  applic  >  tion, 
be  allowed  to  appeal  as  a  paup-r,  subje;jt 
to  the  rules  in  Chapter  XXVI  &o.  Thu  pro 
per  grammatical  constructioa  to  be  pluoed 
on  this  section  is,  that  a  person  entitled  to 
pppeal  having  presented  an  application  to 
be  allowed  to  appeal  as  a  pauper,  all  action 
taken  aubsequent  to  the  presentation  of 
that  application  is  to  be  subject  to  the  rules 
contained  in  Chapter  XXVI,  but  not  that 
the  presentation  of  the  application  itself 
is  subject  to  such  rules.— 2  Mad.,  504  not 
followed.    MAILTHI   v.  SOMAPPA    BANTA. 

26  M  869. 

2910  O.  XXXIII  R.  3--S.  404,  24  A  172 
See  S.  132  No.  1679  supra. 

2011  0.  XXXIIt  R  4— S.  406-4  P  R  1907 
See  a.  89  No.  1051  supra  and  27  M  120  No. 
2955   infra 

2942  0.  XXXIII  R.  5-S.  407-Suit  in 
forma  pauperis— 24  M.  419— See  Religious 
Endowment  Act  XX  of  1863  Col  72. 

2948  O.  XXXIII  E.  5-S.  407-Courtfee 
—  Sufficient  cause  —  Applicalion  for  leave  to 
appeal  in  forma  pauperis  dismissed  as  birnd 
by  limitation — Appeal  on  full  court  fee  filed 
after  expiry  of  limitation  period. 

Where  an  application  for  leave  to  appeal 
in  foima  pauperis  was  dismissed  as  h  .ving 
been  made  after  the  expiry  of  limi'.atiou 
period  proscribed  for  such  applications  and 
about  a  fortnight  after  the  dismissal  of  the 
application  appeal  on  a  full  court  fee  stamp 
was  filed  by  the  applicant,  after  the  limi 
tation  period  allowed  for  appeals  had  ex- 
pired— 

Held,  that  the  appeal  must  be  dismissed 
as  barred  by  limitation,  for  the  application 
lot  leave  to  appeal  was  not  filed  in  time,  and 
there  was  no  ground  for  delay  in  filing  the 
appeal  lifter  tho  dismissal  of  the  application. 
GANESHA  S1N(}H  v.  sardar  AHUR  SINGH. 

160  P  L  R  1906  =  78  P  R  1906- 

2914  0  XXXII  R  5,7—8.407,  409— Ap- 
plication for  leave  to  sue  as  pauper,  when 
good  prima  facie  title  to  property  in  suit  not 
established 

In  the  matter  of  an  application  for  leave 
to  sue  as  a  pauper,  it  was  pleaded  that  tho 
applicant  had  grossly  over  stated  his  claim, 
and  documents  weiQ  filed  which  bore  out 


Acts  Sup.  Govt  (V  of  1908)    (Contd) 

this  contention.  Sf;Voral  adj  .urr)moiit3  wcro 
allowed  in  order  that  the  niJfJiount  migbt  hh- 
iHbli.sh  a  prima  facie  clium  to  tho  sharu  if 
the  villages    in  dispute  but   he  was    unaLi"  Ij 

do   60. 

Held,  that  a  person,  who  applies  for  leave 
to  sue  as  a  pauper,  ma.it  make  out  that  he 
has  a  good  subsiaticg  prima  Jacie  cause  of  ac- 
tion, c^pible  of  en{(jrcemeut  in  Couit  and 
calling  for  an  answere.  SHKOPAL  bU^GH  v. 
SUKtl  KAR^N  SINGH  11  0  0  67- 

2945  O.  XXXIII  n  5,  0,  ?,  ^07,  408,  409- 
Suit  in  forma  pauoeris. 

Sub  secLion  (c)  of  section  407  of  the  Codj 
of  Civil  Procedure  does  not  refer  solely  to  a 
question  of  jurisdiction.  Uidfr  it,  an  appli- 
cant must  m.ike  out  that  \\'i  naj  a  g  -ud  8ub- 
sidtiog  prim  I  facie  cause  of  auction  CH.pabl9 
of  enforcf  metil  20  All.,   2d'J,  fclloLOtd. 

Section  409,  which  provided  that  "  the 
Court  shall  also  hear  any  argumjut  which 
the  parties  may  desire  to  offer  on  the  qudsLioa 
whether  on  the  face  of  the  application  aud 
of  the  evidence,  the  applicant  id  or  is  not 
bul  jict  to  any  of  the  prohibitions  specified  in 
S.  407 "  enables  the  parties  to  argue  tho 
question  if  they  so  desire,  but  does  not  pre- 
clude the  Court,  if  no  argument  is  offered 
from  considering  that  question.  AMIRTHAM 
V.  ALWAR  MANIKAM.   27  M  37. 

2946  0  XXXIIL  R  5,  7,-Ss.  407,  <&  409— 
Suit  in  forma  pauperis— iJyicZence  ia/«e?t /or 
deciding  limitation— Jurisdiction. 

A  Court  has  jurisdiction  to  decide  the 
question  of  limitation  under  Ss.  407  &  409  of 
the  Code  (20  A  299,  19  M.  197  foil  )  The 
Court  befora  which  an  application  is  mada 
to  sue  in /ornta  pauperis  has  power  not  only 
to  enquire  into  the  question  of  pauperism 
but  also  as  to  whether  the  applicant  has  a 
pnwa/acie  good  and  aubsistiug  cause  of  ac- 
tion; and  for  the  purpose  it  may  take  evi- 
dence under  S.  409.  Civil  Procedure  Code,  fa 
case  of  doubt  the  Court  whose  permission  is 
asked  to  sue  in  forma,  pauperis  should  grant 
the  application  if  the  applicant  has  made  out 
thH.1.  Uo  is  a  pauper;  but  even  in  such  a  cjiso 
if  the  Court  proceeds  to  sift  the  matter,  it 
cannot  be  said  to  exceed  its  jurisdiction,  bat 
at  the  most  would  be  acting  irregularly  lo  N 
VENKOBA  RaO  r.  THUNIA  NATaRAJ.A. 
C HETTY,  4  M  L  T  302. 

2947  0.  XXXIII.  R.  5,  7.-S,  407,  409-^ 
Pauper  suits— ''Eight  to  sue." 

The  petitioner  had  applied  in  the  Dis- 
trict Court  for  permission  to  bring  a  suit  at 
forma  pauperis  for  damages  foe  malicious 
prosecution.  Respondent  had  obtained  a 
conviction  against  him,  which  had  been  set 
aside  on  appeal,  ou  the  ground  that  tho 
Magistrate  was  not  competent  to  try  the 
case.  The  Judge  of  the  District  Court  held 
that  the  suit  was  not  maintainable  because 
the  petitioner  was  not  acquitted  on  appeal 
by  reason  of  the  original  conviction  having 
proceeded  on  evidence  which  was  known  by 
tho  complainant  to  bo  false  or  on  tho  wilful 
auppcesslon  by  him  of   material  iaformaliou; 
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and  tt'o  Judgo  diemiasod  tht  tvpplicatiou  lor 
leftvu  lo  buo  ab  a  pauper. 

Held,  Ihat  the  quostioa  whether  tho 
Buil.  wai  not  mointaiiiabla  on  suoli  a  ground 
was  one  which  related  to  tho  mority  of  the 
oaso  and  ahould  not  have  buen  gono  into  iii 
an  et.quiry  under  sectiou  409  of  the  Code  of 
Civil  Procedure;  and  ordered,  thai  Iha  Dis- 
trict Court  piococd  with  the  enquiry  into 
Rpp''cu,t'a  pauperism  and  make  a  froah 
order  under  section  d09. 

B<j.i  Rcddi  V.  Pcrumal  Reddi,  (1902)  I  L. 
B.  26  Mad.  50(3;  Qopnl  Ghandia  iV  ■  gyi  v. 
Bigoiy  Mistry,  (1903)  8  0  W.  N.,  70:  lUanng 
Kija  Bu  V  Ma  Sa  Yl,  (1902)  9  i^ur  U.  U.  130; 
referred  to.  PEEiOBSllAW  SEKOBSIIWV 
V.   GAWIUDUTT    130GL\,   3  L  B  II  "248 

2948  0  XXXIII  R  5,  6,  7,  S.  iL5--iV7,  408 
409,  6^:i — Pavpar — Applic  dion  to  sue  in  forma 
pauperis — Fruccdurc — Revision, 

1(1  an  enquiry  under  Section  d07  of  the 
Civil  Procedure  Code  into  p.iuperism  of  tho 
applicant  tho  Court  has  no  Jurisdiction  to 
dismiss  the  suit  on  merits  whan  it  finds  lh<t 
the  applicant  is  a  pauper.  Whew  the  plai.it 
disclosed  a  right  to  sue  and  the  Court  found 
that  the  applicant  was  a  pauper  but  dis 
missed  tho  suit  on  the  merits. 

Held,  that  the  Court  had  acted  without 
jurisdiction  and  the  order  must  be  set  aside 
on  reviMoa.  2  C.  W.  N.  474  foHo-wed.  GOPAL 
CH^NDtA  NEOGY  v.  BIGOO  MiSII^Y. 
8  C  W  N70 

2949  0  XXXIII  R.5-S  407-33  C.  1163 
—See  0.  XXII  R   3  No.  2715  siLpra. 

2950  0.  0,  XXXTII  U.  o-S.  407  —17  M. 
L  J.  447— Soe  0.  XXXIII.  R.  1  No.  2933 
supra. 

2951  O  XXXIIT.  R  6-S.  408.  13  M  L.J. 
192— See  S.  115  No.  1645  supra. 

2852  O  XXXlil.  R.  6-S.  403— 27  M.  37 
See  N J.  2915  sup, a. 

2953  O.  XXXIfl.  R.  7-S.  409  Exi)Za7ia- 
tioii—  Application  for  leave  to  sue  in  forma 
2iaupciisfiled  loiUtin  liviitatioti  period — Full 
C^un-fee  paid  on  expiry  of  limitation  period 
69  P.  R.  1903— See  Limitation   Act  IX  of  1908 

2354  0.  XXXIII.  R  7  -S.  409— Power  of 
High  Court  to  revise  order— 2  L.  B.  R.  1904 
P.  333— See  S.  115  No.  1658    (a)    supra. 

2955  O.  XXXIII   R.  7,  4--S.  409,  406,  4.07. 
Tlie  Court  is  not  bouud    to   give   leava  to 

sue  iu  form  i  pauperis  if  the  illegations  made 
by  the  petiiiont  r  are  such  that,  if  true,  they 
would  show  a  good  cause  of  action,  S\N- 
KARARAMA  AYY  vR  v.  SUBRAMANIA 
AY  YAH.     27  M  120. 

2956  O.  XXXIII  R.  7— S.  409—13  M.  L.  J. 
292  No.  1615,  13  M  L  J  425  No.  164o,  23  A  364 
No.  2936,  11  0  0  63  No.  2944,  27  M  37  No.  2945, 
4  ]S[  L  T  302  No.  2946.  3  L  B  R  218,  No,  2947, 
8  C  W  N  70,  No    2§48  supra. 

2957  O.  XXXIII  R.  8—S.  410— Date  of  in 
Stitution  of  suit — Limitation. 

After  the  application  for  leave  to  suo  as 
0,  pauper  was  made  and  the  defendants  had 
put  in  their  petition  of  objectiDu  opposing 
$he  »<pplic£)itiou,   th«  ^pplig^dat  fgc  leavd  to 
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suo  as  a  pauper  offered  to  put  iu  the  proper 
Court  fee  and  asked  tho  Court  to  treat  his 
application    as  a  pluint. 

Held,  following  2  All,  241,  S.  C  L.  R  ,  6, 
1.  A.  126,  thfit  the  suit  should  bo  regarded  as 
instituted  on  tho  day  on  which  the  appli- 
cation for  leave  to  sue  in  forma  pauperis  was 
liled  and  not  on  th*i  day  on  which  the  Court- 
fee  was  paid.  18  All  ,  20G,  dissented.  JAN.AK- 
DHARI  SUKUL  V.  JANKI  KOEU.  28  0- 
427 

2958  O  XXXIII  R  8-  S.  410-13  M  LJ 
425,  No.  1646,  33  C  1163,  No.  2715,  12  C  W  N 
163.  No.  2843  supra. 

2959  O  XXXIII  R  10— S  411— Court  fee. 
Sale  to  recover  —  S2ibs(  quent  saleiu  ex.  cation  of 
another  dicree — Claims  of  Hval  purchasers. 

The  pioperty  iu  tuit  was  sold  to  the 
prescDt  plaintiff  at  a  sale  held  iu  order  to 
recover  the  amouiit  due  to  Government  in  a 
pauper  suit  iu  which  the  plaintiffs  therein 
had  succeeded.  The  second  defendant  ia 
tha  present  suit  had  subsequently  purchii.'^ed 
the  same  property  in  execution  of  a  decree 
which  he  had  obtained  for  debts  due  by 
him. 

Held,  that  the  Crown  having  a  first 
charge  on  the  property  under  Sectiou  411  of 
tha  Civil  Procedure  Code,  the  plaintiff's  pur- 
chase prevailed  as  agait.st  that  relied  on  by 
the  second  defendant.  PUTHIA  VALAPPIL 
BARGA  V.  KELOTH  ASSENAR  Sub  non 
LUNHUNHA  UMNA  v.  VaLOTE  ASSE- 
NAR.    12  M-  I.  J  1902  p.  102-26  M  783. 

2960  O  XXXIII  R.  10 -S.  411-Sale  for 
Court  fee  due  to  Government— Rights  of  mort- 
gagor—Effects on  prior  mortgage— Prerogative 
of  Croiow 

A  property  which  was  subject  to  a  mort» 
gaga  was  sold  for  Court  fee  due  to  Govern- 
ment. Before  the  sale,  tha  mortgagee  had 
obtained  a  decree  for  sale  on  hia  mortgage 
and  the  sale  took  place  subject  to  the  mort- 
gage. 

Held,  thab  S.  411  of  the  Civil  Procedure 
Code  did  not  preclude  the  mortgagee  from 
selling  the  property  iu  execution  of  his  dec- 
ree. It  was  only  the  right  of  the  judgment- 
debtor  which  could  be  sold  to  satisfy  the 
claim  of  the  Government,  I,  L,  R.  2,  A  196 
overruled,  DOST  MOHAMMAD  KHAN  v, 
MANJ  RAM  AND  ANOTHER.  4  A-  L-  J. 
720  ;   F.   B, 

^961     O  XXXIII  B.  10  S  411- Shall    be  a 

charge  — Suit  "  in  forma  pauperis  " — Court  fee 

—  Property  <yf   defendant  sold    to  realise    Court 

fee — Property  sold  subject   to  a  mortgage  — Right 

of  mortgagee. 

A  sale  of  tli^  defendaut's  properties  un- 
der S.  411  by  the  Government  for  Court-feea 
due  by  the  plaintifi  will  oiily  be  of  the  rights 
which  the  judgment  debtor  had  in  the  pro- 
perties at  the  time  of  sale,  and  where  the 
property  was  already  subject  to  a  prior  mort- 
gage, the  mortgagee's  rights  will  not  be 
extinguished  by  sale.  2  A  196  overruled  ; 
1  B  7  dist,     DOST    MUHAMMAD    KHAN    v. 

MANIRAM.    1807  AW  N157;  F.   B.= 
29  A  637. 


(     1G33     ) 


CIVIL    DIGEST  OF   0A8K8 


(      1011      ) 


Acts  Sup:  Govt.  (V  of  1908)    (Co7itd) 

2962  O.  XXXIII  It.  10  S.  411  ~  Pauper 
suit— Court  fee—  iiight  of  Ouvernvunt— Crown 
debts  have  preference  over  uUur  debts. 

Section  411  of  the  Civil  Procedure  I'ode 
must  bo  road  as  an  enabling  soation,  and 
though  it  indicates  the  m«uner  iu  wbioh  the 
CrowriL  uiay  proceed  to  roaliso  tbe  debt  it 
does  not  procludo  tho  Crown  or  its  repra 
sentatives  from  urging  ila  prerogative  and 
insisting  on'  its  right  to  prtctdouce  overall 
other  creditors. 

Hence,  there  is  no  necessity  or  obligation 
on  the  part  of  tho  Crown  for  recuveriog 
Oourt-fees  in  a  pauper  suit  decreed  in  plain- 
tifl's  favour  to  attach  any  sum  deposited  in 
Court  having  been  realised  at  tba  iuatance 
of  the  plaintifl  by  sale  of  ihe  property  of  tho 
judgment  debtor  befori^  cliiiuiiig  it.  1  Bum. 
7,  1  A11.59G,  2  All.  19G;  18  All  419,  25  Mad.  457, 
referred  to.  (SHIMaTI)  GAYANODA  IJAL\ 
DAS^EK    V.    BUTTO     K  'ISrO    BAlLlAGEE 

10  WN  C857-33C1040. 

2863  O.  XXXiii  It  10  S  411—8  BLR 
689  No  279b  supra. 

S961  0.  XXKIll  R  iO,  \1—S.  411,413- 
*'Fails" — Paupdr  suit-Compromise  of  the  suit— 
WUhdraioal  of  the  suit— Failure  in  the  suit. 
Where  a  pauper  plaintiff  withdraws  from 
a  suit  without  permission  under  S.  373  of  C. 
P  C  as  the  result  of  a  compromise  by  which 
ha  obtains  a  substantial  part  of  the  relief 
claimed,  he  fails  in  the  suit  within  the 
meaning  of  S.  412,  0  P  0.  15  B  77  and  18  B. 
464  overruled.  THE>  SECRETARY  OF 
STATE  FOR  INDIA  v.  BHAGIRATHI  BAI. 
8  B  LR  689  =  81  B  10;  F  B. 

2965  0.  XXXIII  R.  11 -S.  412— With- 
drawat  of  suit  on  com  promise- Payment  of  court 
fees — Financial  Gommiskioner's  authority  over 
litigation   concerning  Gnvtrnmeut. 

If  a  person  is  permitted  to  sue  as  a 
pauper,  but  the  suit  Is  withdrawn  under  a 
compromise,  and  he  gives  up  his  claim  to 
tho  subject  of  the  suit,  the  suit  must  be 
deemed  to  have  failed  within  tho  meaning 
of  S.  412  of  the  Code.  It  did  not  succeed  in 
attaining  its  object,  and  it  is  immaterial 
whether  the  plaintiff  voluntarily  gave  it  up 
or  lost  it  by  the  decision  of  the  Court.  (31 
B  10  foil  )  He  is  liable  to  pay  the  Court-  j 
fees  payable  by  him  if  he  was  not  allowed 
to  sue  as  a  pauper. 

The  Financial  Commissioner,  Puojab, 
has,  under  Government  rules,  full  authority  ] 
over  litigation  iu  which  the  Government  is  j 
concerned.  And  the  right  of  the  Govern-  ! 
meat  Advocate  to  represent  the  Secretary  of  [ 
State  cannot  be  questioned.  SECRETARY 
OF   STATE    FOR    INDIA    v.    bURJU    DAS.  I 

160  P  W  R  1908  =  10^  P  R  1908. 

2966  O.  XXXIII  R.  11— S.  4i2-6  Bl! 
R  1122,  No.  2758,  8  BL  R  089,  No.  2793,  j 
31  B  10,  No.    2964  surra. 

2967  0.   XXXIII    li.   15,   C.  F.  S.    146— 
413,  OSa  A, — Pauper  appeal — Limitations.  | 

Section    413   of    tho   Code    of    Civil    Pro- 
cedure    applies    to     petitions     for     leave    to  j 
appeal  A^  a  pauper,      When     such   a   poti-  ' 
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tion  is  dismissttd,  the  appeal  does  not  con- 
tinue to  subsi-st,  and  the  appcbiut's  only 
course  is  to  present  an  appeal  in  tha  or- 
dinary way,  du'y  stamped.  B^i  Ful  v. 
Desai  IMaworbhai  Bhavauidas.  (1397)  I  L 
R  22  Bom.,  849,  followed.  Skinntjc  v.  Orde, 
(1879)  I  L  R  2  All  2il  ;Girwar  Lai  v.  Lakdh- 
mi  Narain,  (1904'  I  L  R  26  \ll  329  r^^ferred 
to.  SHMK  I'.UFFATI  v.  KALLOO  KHAN. 
L  B  R  1906  P  194 

29o8  O,  XXXIII.  R  15 -S.  413-33  G 
1163.     No.  2715  supra. 

298S     O  XXXIV.     R 
Col  :    651    t-j  662. 

2970  0  XXXIV 
Col  :    662    t.>    6t37. 

2971  O  XXXIV. 
Col  :    667  to  670 

2972  0  XXXIV. 
Co!  :  670   to    67y 

2973  0  XXXIV  R5-T  P  A 
(Jul  :679    to    6S7. 

2974  O  XXXIV  R6-T  P   A 
Col  :   688  to    696. 

297,0     O  XXXIV. 
Col  :    69S  to  701 

2976  0  XXXIV.   R6-T 
Col  :  701  to  702. 

2977  0  XXXIV.  R  10 -T 
Col  :  702. 

2978  0  XXXIV,  R  12-T  P  A 
Col  :  705. 

2979  O  XXXIV.  R13—T  P  A 
Col  :  706. 

2980  0  XXXIV.  R  15— T  P  A 
Col  ;  716  to  718. 

2981  O   XXXVI.   R  3'-a  476- Sqq   35 
909— No.    1627  supra. 

2981  (a)  0.  XXXIV.  R  3—S  529— A  W 
N  1903— P  139   No.  3260  Infra. 

2982  0.  XXXVII.  R  2—S,  532— Suit  oil 
negotiable  instrument  not  specifying  interest 
— Interest.     Claim  for. 

j  When    the    plaiutifi    sued    on    a   promis- 

sory note  under  Chapter  XXXXI  of  the  Civil 
Procedure     Code    and    claimed   interest   not 

I  specified    in  the    note. 

I  Held,    that  tha  plaintiS  was  not  entitled 

to  recover    interest.     The    High    Court,  how- 

[  ever,    allowed    the    plaintifl    to    proceed    un- 

I  dor  Chapter  V  f  the  Code.  BHUPUTRAM 
V.  RAJAH  SIR  SOURENDRA    MOHAN  TA- 

GORE  7  C  W  N  412  =  80  C.  447- 

2983  0  XXXVII  U   2-S   532  - Ex'.ensio)% 
of   time    to   apply  for   leave   to   defend. 

In  a  suit  tiled  under  chapter  XXXIX 
of  the  Civil  Procedure  Code,  a  Cuuri  baa 
no  power,  after  tho  time  fixed  by  vho 
summons  for  obtaining  leave  to  appear  and 
defend  has  expired,  to  extend  lUo  time, 
gU.AZIE  MAHMUDAR  ROLIMAN  y.  SARAT 
iHANDHA    DUTT.    6-  C-  W    N    259. 

^84  O  XXXVIII  R  6-  S  183  Sto  3  L  B 
R  iuu6  P.  255  No  1486,  5  B.  L.  li.  570  No. 
1681.  U.  B.  R.  1907  P.  13  No  lo82.  \i  B  L.  R. 
510  No    2204  ;  26    M.  673    No    2386  .upia. 

2985     O  XXXVIII  R  G--S  48i   Stc  5  B.  L, 
R.  570  i^o  1631   supra, 
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293G  O  XXXVIII  R  7,  10,  11-S.  48G,  489, 
490.     Sc^  33  0.  G39  No  920  snyra. 

2987  0  XXXVIll  il  12  8.  490  See  4  M. 
L  T  34H  N  >  227  i  supra. 

2988  O  A'X.V/X  li  l-S  i02—Jurisdiclioii 
of  Small  Ciiuse  G  art. 

Glauso  35  (k)  of  tho  socouJ  sohodula  to 
the  Proviucial  Small  Oauso  (Courts  Act  being 
limited,  so  far  ad  Glnp^or  XXX iV  of  tiio 
Oivil  Prooaduro  Coda  is  oaiioerauJ,  lo  com 
peuaatiou  foi*  iaiproper  arrest  a  Court  of 
Small  Causes  is  competent  to  award  oom- 
pensatioa  to  the  defendant  for  the  plain- 
tif!  obtaining  attachmjut  oa  iasufficieot 
grounds. 

Scotion  491  of  the  Civil  Procedure  Coda 
is  applicable  to  Small  Oauso  Courts.  IBll\EI[ 
ROWTHEN  V.  SANGAR\M  SIIli^rrY.  26 
M    501 

2983  0  XKKIK  li  1  ~S  40 i -I < junction 
to  ynrty  and  not  to  com t^Con'emplates  pro 
yerty  b  l^q  in  danger  of  wast  :  — 

Au  iujuuction  uador  s.  4'J2,  C.  P.  C,  can 
not  be  issued  to  a  court,  but  ooly  a  party,  and 
an  iDJuucliou  tj  a  patty  contemplates  that 
some  property,  the  subject  mitter  of  the  suit, 
is  in  dander  of  being  wasted.  RAJA  BAM  v. 
DHARAMDaS.    2  a  L  J  601- 

2990  0  XXXIX.  R  1—S.  492 -Easement- 
Light  and  air — Injunction — Substantial  loss — 
Sic  utere  suo  ut  alieni   nan  Icedas. 

Before  granting  a  mandatory  injunctioa 
the  Oourt  should  be  satisfied  that  a  sub- 
Btai^tial  loss  of  comfort  has  been  caused  and 
not  a  mere  fanciful  or  visionary  loss. 

The  lower  Appellate  Oourt  granted  the 
plaintiff  a  mandatory  iDJunction  obliging  the 
defendant  to  demolish  his  building  erected 
on  his  own  ground  so  as  to  restore  an  in- 
definite amount  of  light  and  a  batter  currant 
of  air  to  ventilate  three  jharokxs  opening  to 
a  ground  floor  room  or  cellar  of  tbe  plain 
tiff's  house.  The  plaintiff  had  not  taken  any 
action  to  stop  the  bu  Iding;  and  the  defend- 
ant in  building  his  house  up  to  his  boundary, 
which  was  at  a  short  distance  from  the 
plaintiff's  house,  had  left  air  for  plaintiff's 
jhatokas  near  the  ground  but  not  so  much 
light. 

Held,  on  revision,  that  the  plaint. ff  had  a 
just  cause  of  complaint  if  the  defeadaut  hid 
built  a  wall  on  his  own  land  close  up  to  the 
boundary  and  closing  the  air-apcrLures  eo- 
tirely,  but  einca  he  had  left  plenty  of  space 
and  caurftd  hardly  any  inconvenience  to  the 
plaintiff,  while  improving  his  own  property, 
at.d  bad  fully  carried  out  the  precept  of 
equity,  sic  utere  suo  ut  alieni  uon  Isadas  the 
plaintiff's  suit  must  be  dismissed.  DHANNU 
MAL  V.  BHAGWAN  D.\Q.  128  P.  L-  R 
1902 

2991  0.  XXXIX  R.  1—S.  i92— Injunction 
restraining  R&uenue  Court  from  continuing 
^ariitioi.   proceedii  gs  peuding  appeal. 

Held  following  67  P  R  1899,  S  C.  P.  L  R. 
1900,  p.  GO  that  the  Chi.  f  Court  is  not  compe- 
tent to  issue  au  irjuijclijf)  reatmin'rg  a 
Reveuue   Court    irom   coniiuuing    partition 
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prooeedinga  pending  the  decision  of  appeal 
against  the  decree  of  a  Civil  Court  filed  iu 
the  Chief  Oourt  in  which  tho  question  of  title 
aa  i  )  the  property  undor  partition  is  in  dis- 
puto  1  Cai.  380  (F  B.)  '2G  Mad.  1C8,  12  Cal.  515 
referred  t.o.  KHUSHALa  v.  UlT  MAM.  183 
P  1,  R  1903 

2992  O  XXXIX.  R.  1—S.  492-Appiica' 
tion  for  temporary  injunction — Receiver — 4p- 
pointvunt  of. 

The  appellant  brought    a  suit  against  the 
respondent   for    possession    of  moveable    and 
immoveable  property  and    for  mesne    profits,    j 
After  the    institution    of  her  suit  she    applied    ■ 
for  the  appointment  of   a  receiver.     She  sub-     ■ 
sequently  applied    to  the   Court  under  S.  492, 
Civil    Procedure   Code,   for   a    temporary   in* 
junction;    such  iujuuction    to  have   effect  un- 
til   ber    application    for  the    appointment    of 
a    recoivor  was  decided.     The  Court  made  aa 
order  directing    that   the   application    should 
be  placed  on  the  record  of  tba  suit. 

lUld^  that,  the  Court  should  have  enter- 
tained and  deuideid  the  applioatioa  instead 
of  treating  it  in  the   way  it  did. 

Held,  further,  that  an  injunotion  could 
not  properly  te  issued  in  respect  of  the  pro- 
perty iu  suit  unless  the  applicant  show  that 
she  had  a  case,  founded  on  apparent  title  for 
the  appointment  of  a  receiver  for  she  would 
not  be  entitled  to  have  a  receiver  appointed 
unless  she  made  out  a  good  prima  facie  title 
to  such  property,  and  unless  there  were  facts 
in  evidence  going  to  show  that  there  was 
danger  of  the  respondent  wasting^  managing, 
or  alienating  the  property. 

Held,  also,  that  a  claim  for  mesne  profits 
is  not  a  claim  for  specific  moveable  property, 
KADIR  JAHAN  BEGAM  v.  NATHU  alia& 
UDIT   NARAIN.     6  0  C  65. 

2933  0  XXXIX  R.  1,3,0  XL  R.  1,8,  3- 
ss.  492,494,  503— Application  for  ad  interim 
injunction  of  the  appointment  of  a  receiver. 

An  application  for  an  ad  interim  injuno- 
tion or  the  appiontment  of  a  receiver  should 
ordinarily  be  made  by  a  separate  petitioa 
supported  by  affidavit  and  should  not  bo 
embodied  in  a  plaint.  Save  for  exceptional 
reasons  such  applications  should  not  be 
granted  without  notice  to  the  opposite  party. 
Srimuta  P rosonmog  Devi  v.  Beni  Madhab  Raf, 
I.  L.  R.,  5  All.,  556,  at  p.  561  ;  Sidesevari  Dahi 
V.  Abhcgesevari  Dabi,  I.  L.  R  ,  15  Cal.,  818,  at 
p.  822;  Chandidal  Jha  v.  Padmanand  Singh 
Bahadur  I.  L,  R.,  22  Cal.,  459;  referred  lo. 
GORID  DAT  BOGLA  v.  PERUSHAW  SO- 
RABSHAW  2  L  B  R  1904  P  222. 

2994  0.  XXXIX  R.  1—0.  XXI  R  63— 
S.  492,  283— Execution  of  decree— Injunction 
— "  Wrongfully  sold." 

Section  492  of  the  Oivil  Procedure  Code 
requires  that  it  must  be  proved  that  the 
property  in  dispute  is  in  danger  of  being 
"  wrongfully  sold." 

A  suit  filed  under  section  283  of  the 
Oivil  Procedure  Code  by  the  decree  holder 
against  the  judgment  debtor  and  the  clai- 
maat  was  decreed.    Pending  his  appeal  the 
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clftiinant  applied,  under  section  492  of  the 
('ivil  I'rocedure  Code,  that  an  injunction  be 
issued  staying  the  8»Ie  of  tbo  propt.-rty  in 
6uit. 

Held^  that  the  itjutiction  prayed  for 
could  not  bo  granted,  for  it  could  not  be 
said  that  the  prop  rty  was  in  dai  for  of 
b»irig  wrovgjally  suJd.  10  AIL,  80  ov<  rruled. 
In  Ilia  niatier  of  llie  petition  of  CHAlsDO 
BIBI.    A- WN.  1904  P  87-26  A  3li. 

2995  O.  XXXIX.  R.  1,  2-S  492,  493  - 
Injimciion  —  Hiyh  Couil's  pvwtr  to  restrain 
trial  of  suit  in  Presidency  bmall  Cause  Court 
by  iiijnnction. 

Tne  High    Court   has   power    to  stay    the 
trial     of    a   suit    in    the     Presidency     JSmall 
Cause    Court   (the   subject  matter   bting    iLe 
flame   in  the  both  Count-)  ai.d    this   power    is 
not   affected     by    the    fact    that   Ss.    492    atd 
493,    C.  P    C,    do    not    mention    the    purlieu 
lar    injujciioa    prayed    tor. —  HASH    I3EH.A 
KY    DEY    u.      BHAVANi    CHURN      BOSE 
S4    C-  97 

2996  O.  XXXIX.  B.  1,  a—S.  i92,  393 
^Ttmyoiaiy  ii  >  June  ion  — SSuit,  between  rival 
lessees. 

In  a  suit  between  rival  lessees  of  a 
village,  each  of  whom  impeached  the  vali- 
dity of  the  others  leases  no  temporary 
injunction  should  be  issued  restraining 
the  defendant  lessee  from  receiving  the 
rents  of  or  interfering  'with  the  manage- 
ment of  the  village  in  dispute.  The  pro- 
per remedy,  if  at  all,  is  tiie  appointment 
of  a  receiver.  Where  a  temporary  injunc- 
tion is  granted  pending  the  determination 
of  a  suit,  it  is  usual  to  pub  the  applicant 
under  terms  to  abide  by  such  order  as 
the  cuurt  shall  think  fit  lo  make  by  way 
ot  daiuagt:8  resulting  from  the  passing  of 
such  oidtr.  bHADl  ilAM  v.  ABDUL  ALL 
1  A.  L.  J  527. 

2997  0.  XXXIX  R,I,2-  8.  492,  493- 
Coutt'^  V^'^^'''  ^^  *5swe  injunction  uherc  li^'^te 
is  no  allegation  that  the  property  the  s'^^^j'^^ct 
of  the  s^*^^  ^^  likely  to  be  ivasted  or  rem<J<^(^d 
by  def^^^^^^^^- 

^bere  there  jg  no  allegation  that  the 
property  which  jg  t^e  subject  of  the  suit 
is  likeiy  '°  ^^  wasted  or  removed  by  the 
defenda'^^'^'  ^^Q  Court  has  no  jurisdiction 
to  issue  ^"  injunction  under  S.  492  of  the 
Code.  S.  SUBiiMAFiA  NAYINaR  v.  S. 
YENGU  IYER.  4  M  L  T  91  =  18  M  L  J  802. 

2998  O.  XXIX.  R  I  —S.  492— See  53 
P.  L.  B.  1907,  No.  543,  25  A.  431,  No.  1032, 
4  B.  L,  B.  138,  No.  1292,  5  B.  L.  R.  570 
No,    168  L  supra. 

2999  0.  XXXIX,  B.  2—S.  i93-Goniempt 
of  Court — Power  of  Subordinate   Courts. 

The  plaintiff  obtained  a  temporary  in- 
junction restraining  the  defendants  from 
cutting  certain  crops.  The  defendants  in 
breach  of  the  terms  of  the  injunction  and 
after  service  upon  them  of  the  order  cut 
the  crops.    Ihe    District    Judge    suo    moto 
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and  witlinut  a»  y  application  by  the  plain- 
tiff made  an  order,  committing  the  dden- 
dai.tsto  prison  for  three  months  for  cjU- 
tempt. 

Held,  that  the  order  was  passed  withc.ufc 
jurisdicuon.  A  District  Couit  is  not  a  Cuurt 
of  record  and  a  Ccuri  which  is  not  a  Court 
of  record  has  no  inherent  pow^r  to  commit 
for  contempt.  The  ju'isdicion  of  a  District 
Court  to  commit  in  8u>  h  rn  liters  is  conferred 
by  Section  493  of  thi;  Civ.l  Procedure  Code 
under  which  the  Court  mny,  in  case  of  dia- 
obedience,  enforce  an  injaucLion  by  attach- 
ment of  properly  or  by  imprisoi  ment  of  the 
parly  dibobL^yii  g  but  the  puwers  conferred  by 
the  Section  are  only  exercisable  when  the 
Court  id  set  in  motion  by  a  party  who  deems 
himself  agrioved.  The  object  of  pnrag  aph 
3  of  tfie  btction  is  lo  provide  a  mode  of 
enforcing  an  injunction.  It  is  not  to  be 
assumed  that  the  ute  of  the  word  '  disc)be 
dience  "  in  tne  paragraph  entities  the  Courb 
to  treat  a  breach  ot  the  terms  of  an  ii  j  luo- 
tiou  as  an  oi'!e:,ce  at  d  to  punish  sucii  ciuuce 
o!  us  own  mutioi  ,  KOUCHAPPa  v.  SaGHI 
DEVI.     26   M.   494. 

bOOO  O.  XXX iX.  2-S  493-53.  P.  D. 
U.  iyu7  No.  543,  VA  M.  447  No.  1358,  34  C  97, 
1  A.  L.  J.  527  18  M.  L.  J.  302  No.  2995  to 
2997  supra. 

8001  0,  XXXIX.  It.  3—S  494—InjunO' 
Hon  without  notice  to  opposite  party  illegal. 

Held,  that  an  ordet  granting  an  lujunc* 
tion  without  notice  to  the  opposite  party 
and  without  giving  any  reason  for  adopting 
such  a  course  is  contrary  ito  the  express  pro- 
visions of  S.  494,  Civ.  Pro.  Code.  SaNVVAL 
SINGH    V,    NAHPAT   SINGH.     H  Q    C-    16L 

8002  O.  XXXIX  U.  3-b.  494  See  14  M. 
L.  J.  471  No.  14UG,  2  L.  B.  K.  1904,  P.  222  No. 
2993    supra. 

•3008  O.  XXZiX.  R.  4.— S.  496  See  13  M. 
L   J.  70  No.  1193  supra, 

8004     O.  XXXIX.   K.  6- S  498— See  4   L. 
B  R.  lONo.    iddO  supra, 

8005  0.  XXXIK.  B.  7—S.  499—Applica' 
tion  for  grant  of  letters  of  adviDiistratitji — 
Nazir  order  to  take  possession  of  ptoperly 
— Claim  to  property  in  the  hands  of  adminis' 
trator,diimissed— Appeal.  A.  W.  N.  1905  P, 
127  Se2  Probate  and  Administration  Act.  V.  of 
1881    S.  30,  34,  35,— Col:  tl7. 

8006-  0.  XXXIX.  H.  9.— S.  501-See  6  0. 
W   N    710   No.  1721   supra. 

8007     O.    XXXIX   R.  10-S.   502— 

lu  1895  the  Medur  Ranee  instituted  a 
suit  against  one  P.  and  the  e:ourt  of  Wards, 
in  the  Court  of  Subordinate  Judge,  Masulipa- 
tam,  to  recover  possession  of  the  Medur  Es- 
tate. P.  had  adopted  N  ,  son  of  the  plaintiff, 
as  her  adopted  son,  and  the  dispute  arcs  on 
the  death  of  N.,  the  plainlif!  claimiig  the  es- 
tate as  the  natural  mother  of  N,  and  P.  as  his 
adoptive  mother.  The  estate  was  in  the  pos- 
session of  the  Court  of  \\  ards  on  behalf  of  the 
boy.  During  the  course  of  the  suit  P.  waa 
appointud  Receiver,  and  was  ordered  to  depo- 
sit  in  the  Bank   of  Madras   all  the  jewels  and 
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Bocurjties  in  his  possession  aod  to  pay  into 
Bank  any  balanon  of  cash  that  migi»b  remain 
after  payment  of  all  legal  charges,  thn  monoy 
to  bo  invostod  and  to  stand  to  tlie  credit  of 
the  suit.  In  1899  the  Madur  Fianeo  diod,  and 
after  two  persons  woro  substitatod  us  plain- 
tiffd  the  suit  was  disinispod  on  the  2nd  Decern 
ber  1809.  They  appealed  to  tlio  High  L'ourt 
Two  days  after  the  dismissal  of  the  suit  P. 
diod,  and  a  person  was  substituted  as  re- 
Bpondent  in  liie  appeal.  Tlio  respondant  con- 
tended that  he  stoods  in  the  same  degree  of 
relationship  with  the  common  ancestor  as 
the  substituted  plaintiffs,  and  that  he  was 
BDtiUed  to  the    estate  jointly    with  them. 

On  the  14th  December  1899  a  suit  was  in- 
etituted  in  the  District  Court  cf  Godavari 
against  the  two  plniutiffs  substituted  in  the 
previous  suit  and  claimed  partition  of  the 
Medur  Estate  and  also  of  another  estate 
known  as  the  ISidadavole  Estate,  The  plaiu- 
tiff's  case  with  regard  to  the  Nidadovole 
Estate  was  that  he  stood  in  the  same  degree 
of  relationship  with  the  common  ancestor  as 
t"he  two  defendarta  in  the  case  who  were  sub- 
stituted as  plaintiffs  in  the  previous  suit,  aod 
that  be  was  entitled  to  this  estate  jointly 
with  them. 

On  the  26th  January  1900  a  Receiver  was 
appointed  in  the  second  suit  for  the  Nidada- 
vole  ard  Medur  Estates  and  for  the  move- 
ables appertaining  to  the  ISidadavole  Estate 
peading  the  disposal  cf  the  suit.  The  order 
appointing  the  Receiver  did  not  purport  in 
any  way  to  deal  with  the  money  deposited  in 
the  bank  of  Madras  to  the  credit  of  the  pre 
vious  suit.  On  the  8th  August  1902  defend- 
ant No.  1  in  the  second  suit  applied  to  the 
Ccuvt  of  District  Judge,  Godavari,  to  order 
payment  to  him  of  one  third  of  the  cash  ba- 
lance to  tke  crt  dit  of  the  Medur  Es^aie  and  to 
direct  the  Receiver  to  pay  him  one  third  of 
the  balance  to  the  cash  credit  of  the  Merlur 
and  Nidadavole  Estates,  The  District  Judge 
declined  to  make  any  order  on  the  2iid  prayer 
of  the  petition  on  the  ground  that  there  were 
practically  no  funds  in  the  Receiver's  hands 
out  of  which  payment  could  b«  made.  But 
be  ordered  the  payment  out  of  one-third 
of  the  money  which  had  been  paid  into 
the  Masulipatam  Court  to  the  credit  of  the 
previous  suits. 

Held,  by  the  Full  Bench  {Stibrahmania, 
J,,  dissenting),  that  the  District  Judge,  Go- 
davari, had  CO  jurisdiction  to  deal  with 
money  which  bad  been  paid  into  another 
Court  of  co-ordinate  jurisdiction  in  ano- 
ther suit,  and  that  Section  502  of  the  Civil 
Procedure  Code  was  not  applicable  to  the 
case. 

Per  Arnold  White^  Chief  Justice  (Bod- 
darn,  J.,  concurring),  Section  502  of  the  Civil 
Procedure  Code  only  applies  when  the  party 
making  the  admission  holds  the  property  or 
the  other  thing  which  the  party  in  whose 
favour  the  order  is  made  seeks  to  have  it 
delivered  to  him. 

A  Hight  Court  in  this  country  had  juris- 
diction  to   make  an   order  ^cndenLe  Ule   for 
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the  p^ymont   of    moneys   in    the    hands    of  a 
Uecuivor  to  one  of  the  parties  to  a  suit. 

When  prop'^rty  is  the  subj;ct  of  legal 
proceedings  there  is  jurisdiction  in  certain 
oircumstancos  to  allow  the  payment  of  the 
income    of    the    property    to    parties  interest- 


ed. 


PARTFlASARxTHY      APPA      ROW    v. 


APPA    ROW.    18  M  li  J  601=27  M  168. 

3008     O   XL   R   1,  2,   4-S.  503  Receiver's 
accounts. 

The  only  question  which  properly  arises 
on  an  application  by  a  Receiver  to  pass  his 
accounts  is  as  to  the  items  of  that  parti- 
cular account  aod  involvaa  the  inquiry 
whether  all  his  collections,  made  on  behalf 
of  the  property  of  which  he  is  the  Receiver, 
\  are  duly  entered  in  the  accounts,  and  next, 
whether  all  his  disbursements  are  payments 
properly  made  in  re,spect  of  the  estate  of 
which  he  is  the  Ueceivor. 

But  a  Recaiver's  liability  is  not  restricted 
to  matters  shown  upon  his  accounts.  If 
there  is  any  liability  attaching  to  tho  Re- 
ceiver other  than  that  which  appears  on  the 
faco  of  the  accounts  the  proper  course  is  to 
sue  the  Receiver  for  tho  purpose  of  establish- 
ing that  liability. 

It  is  impossible  on  an  application  to  pass 
a  Receiver's  accouiits  to  go  into  serious  ques- 
tions with  regard  to  his  liability  and  re- 
sponsibility which  are  really  not  dependent 
upon  the  accounts  filed  by  him,  but  arias 
independently  of  his  accounts.  Questions  of 
this  sort  can  only  be  satisfactorily  dealt  with 
by  suit.  The  Receiver  ia  responsible  for  all 
properties  which  came  into  his  custody  oc 
management  aod  he  is  responsible  not  only 
for  actual  sums  received  by  him,  but  for 
those  which  might  have  been  recoivod  by 
him  but  for  his  wilful  neglect  and  default. 
It  is  unusual  and  improper  to  raise  questions 
with  regard  to  the  soundness  or  prudence 
of  the  system  of  management  adopted  by  a 
Receiver  or  to  seek  to  charge  him  for  wilful 
default  or  negligence  o;i  an  application  by 
him  to  pass  his  accounts.  These  are  not 
matters  which  can  be  disposed  of  in  the 
shape  of  exceptions  to  accounts. 

Et?quiry  as  to  tho  responsibility  of  a  Re- 
ceiver for  tho  malpractices  of  his  servants 
cannot  be  made  upon  an  applioatiun  to 
pass  Receiver's  accounts. 

The  objection  that  a  Receiver  has  omit- 
ted to  include  collections  made  in  tha  Mof- 
fusil  cannot  bo  determined  upon  an  applica- 
tion to  pass  accounts.  The  passing  of  the 
accounts  may  be  postponed  until  the  quea* 
tion  of  the  Receiver's  liability  is  establish- 
ed by  suit,  or  the  acoouots  may  be  passed 
reserving  the  right  of  the  parties  to  estah- 
lish  any  claim  they  may  make  against  the 
Receiver  on  a  suit  properly  framed  for  the 
purpose.  19  Bom.,  660,  referred  to.  COOMaR 
SATTYA  SANKAR  GH03HAL  v.  RANEE 
GOLAPMONEE  DEBEB.  5  W  N  C  223. 
8009  0  XL  R.  7,  2,  3—S  503— Receiver- 
Mortgage- suit. 

A  receiver  oaa   be  appointed,  under  see- 
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tion  503  of  tho  Civil  Procedure  Codo,  in  a 
suit  to  cnforco  a  mortgage.  There  is  no- 
thing in  section  503  to  prevent  a  receiver  be- 
ing appointed  in  a  mortgage-s"uit. — 3  Cal., 
335,  referred  to.  GHANASHYAM  MISSER 
V.  GOBINDA  MONI  DASI.   7  C-  W-  X-  452- 

8010  OXL  R  i,  2,  3  S  503— Receiver— 
Vesting  of  interest  in  : — 

Though  S.  503  says  nothing  about  the 
vesting  of  any  interest  in  receivers  appointed 
thereunder,  it  does  not  follow  that  the  law 
necessarily  implies  absence  of  all  interest  in 
the  subject  of  the  litigation,  as,  apart  from 
any  express  power  to  sue  conferred  by  the 
court.  Receivers  have  a  right  of  action  by 
virtue  of  mere  possession  c  by  virtue  of 
their  being  contracting  parties  themselves. 
— AKULA  PARADESI  v.  DELHI  JAGAN- 
NADHA  ROW.    28  M- 157  at  158- 

8011  O  XL  R  1,  2,  3—S.  503— Receiver- 
Appointment  of — Defendant  realising  sums  af- 
ter  Receiver's  appointrnent — Powers  of  Court. 

When  in  a  suit  for  partition  the  Dis- 
trict -Judge  appointed  a  Receiver  for  the  pro- 
perty in  dispute  and  the  defendants  while 
their  case  was  under  appeal  realized  cer- 
tain sums  which  the  Receiver  might  have 
realized  and  the  District  Judge  directed 
them  to  pay  in  at  once  the  sums  realized 
by   them    to    the  Receiver  or  into  the  Court. 

Held,  that  the  property  vested  in  the 
Beceiver  directly  the  order  appointing  him 
had  been  passed,  and  no  one  had  the  right 
to  assume  his  funnctions  without  reference 
to  the  Court,  and  the  order  passed  by  the 
District  Judge  was  proper  and  within  his 
powers.  PALA  MAL  v.  TEK  CHAND.  61 
P    L  R    1902 

8012  0.  XL.  R.  1,  2,  3,—S,  503— Ap- 
pointment of  receiver  to  realize  decrees  un- 
der attachment. 

Where  a  decree-holder  had  in  execution 
of  his  decree  attached  two  decrees  held  by 
the  judgment-debtor  against  third  parties, 
it  was  held  that  section  503  of  the  Code 
of  Civil  Procedure  gave  power  to  the  Court 
to  appoint  a  receiver  to  realize  the  amounts 
of  the  attached  decrees  where  it  appeared 
that  by  so  doing  the  interests  of  boLh  dec- 
ree-holder and  jadgment-debtor  would  be 
better  protected.  PARTAB  SINGH  u.  THE 
DELHI  AND  LONDON  BANK,  LD,  5.  A- 
L-  J  583  A.  W.  N  (1908),  1 64  -  80  A  893- 

8013'  O.XIj  R.  1,  2,  3—S.  503.  receiver, 
not  to  be  appointed  luithout  specud  Reasons — 
Bona   lide  possessor   with  legal  title. 

The  power  of  appointment  of  a  receiver 
is  not  to  be  exercised  as  a  matter  of  course, 
but  should  be  used  with  the  greatest  care  and 
caution.  A  goed  prima  facie  title  has  to  be 
made  out  before  an  order  for  the  appoint- 
ment of  a  receiver  can  be  granted  (.5  A. 
656,  22  G.  459  foil.) 

The  step  of  appointing  a  receiver  should 
not  be  taken  without  special  reasons,  parti- 
cularly in  the  case  of  a  bona  fide  possessor 
with  legal  tide.  Parties  wlio  have  acquiesced 
IB  property  being  enjoyed  against  their   own 
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alleged  rights  cannot  come  to  Court  for  thia 
:  .rm  of  relief  (G.  C.  L.  R  4G7  followed)  NGA 
KYI  MAUNG  V.  MI  SIN,  XJ.  B-R.  (1908), 
p.  17 

80 14.  O.  XL  R.  1,  2,  3—S.  50'Z— Appoint- 
m,t  at  of  receiver  by  High  Court  pending  appeal 
— Poiver  of  S2ibordlnate  Court  to  give  directions 
as  supplementary  to  those  given  by  the  High 
Court. 

Where  a  person  was  appointed  receiver 
by  the  High  Court,  pending  an  appeal,  no 
other  Court  has  power  to  make  an  order  or 
give  any  directions  as  supplementary  to  those 
given  by  the  High  Court,  or  withoutauthority 
given  by  that  Court  (27  M  G02  Rof).  JANKI 
AMMAL  V.  NaRAYANASWAMI  IYER.  4 
M.  L.  T.  268. 

8015.  0.  XL,  R.  1,  2,  3—S.  503— Conditions 
necessary  for  the  appointment  of  a  receiver — 
'•  Preservation,  realisation,  better  custody,  or 
management  of  the  property*'  meaniyig  of — 
Decree-holder,  application  by,  for  appointmeyit 
of  a  receiver  of  the  properly  itnder  attachmeni 
in  execution  of  his  own  decree — Sale  of  heavily 
encumbered  property . 

Held,  that  the  power  of  a  Court  to  appoint 
a  receiver  of  the  property,  attached  by  the 
decree-holder,  depends  upon  S.  503  of  the  Code 
of  Civil  Procedure.  It  must,  therefore,  be 
made  to  appear  to  the  Court  that  Lhe  appoint- 
ment of  a  receiver  is  necessary  for  the  realiza- 
tion, preservation  or  better  custody  or 
management  of  the  property.  Where, 
therefore,  a  decree-bolder  had  attached 
certain  property  in«execution  of  his  decree, 
and  the  Court  refused  to  pass  an  order  for 
sale  of  the  property  on  the  ground  that 
it  was  heavily  encumbered,  the  decree-hol- 
der could  not  apply  for  the  appointment 
of  a  receiver  under  S.  503,  of  the  Code 
(26  C.  77-2,  777  and  778  Refd)  RAJA  MU- 
NESHAR  BAKHSH  SINGH  v.  BABU  JA- 
GAN    NATH    PRASAD    10  0    C-   263. 

3016  0.  XL.  R.  1.2,  3—S.  503 -Exercise 
of  power — Proof  of  mismanag'iment  necessary. 
S.  503.  C.  P.  C. — Suit  against  a  tenant  for  life. 
Thouh  S.  503  gives  a  wide  power  to  the 
Court,  for  appointing  a  receiver  yet  that 
power  must  be  exercised  with  a  sound 
discretion  on  a  view  of  the  whole  of  the 
circumstances  of  the  case,  not  merely  tho 
circumstances  which  might  make  the  ap- 
pointmont  expedient  for  the  protection  of 
the  property,  but  all  the  circumstances  con- 
nected with  the  right  which  is  asserted 
and  has  to  be  established.  Unless  there  is 
proof  of  violent  and  wholesale  charges  of 
waste  and  malversation  against  a  defendant 
in  possession  of  property  as  the  tenant  for 
life,  a  Receiver  will  not  be  appointed.  (5 
A.  5G1,  15  C.  818,  73  P.  R.  1902  foil).  JI- 
WANI    V.    LABHU    RAM,    107  P-    R-  1908- 

3017.  0.  XL.  R.  1,  2,  3,  Second  Schedule— 
Ss.  503,  505,  508 — Receiver,  appointmeyit  of 
— ReconimcndaLlon  by  subordinate  Judge  to 
District  Judge— Refusal  by  the  latter  to  appoint 
— Appeal. 

A  SuboL'dinato   Judge    recommended   to 
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tho  District  Judge  the  appointment  of  a 
receiver  under  S.  505  of  tho  Code.  The 
latter  refused  to  make  any  appointment. 
On  appeal    to   the   High   Court 

Held,  that  no  appeal  lay  against  the 
order,  which  was  passed  under  S.  505  and 
not  under  S.  503  of  tho  Code,  and  respect- 
ing which  no  appeal  was  provided  for  by 
S.  608  of  the  Code  (7  C.  719  foil).  BAI  MANI 
V.   KHIMCHAND    GOKALDAS,     10   B-    L- 

R  1037. 

8018  O  XL  R.  1,  2,  3  Second  Schedule— 
8.  503,  '505 — Receiver  appointed  by  S>ub- Judge 
— Ratification  by  District  Judge — Validity — 
Receiver,  suit  by  in  his  own  name  : — 

The  order  of  appointment  of  a  Receiver 
can  be  made  by  a  Subordinate  Judge  only 
after  he  been  authorised  to  do  so  by  the 
District  Judge.  The  question  whether  the 
appointment  is  invalidated,  if  it  is  made  by 
the  Subordinate  Judge  without  the  previous 
sanction  of  the  District  Judge  but  is  sub- 
sequently approved  by  him,  is  a  question 
rather  of  power^than  of  jurisdiction  of  the 
Court,  Where  the  order  for  the  appoiuiiient 
of  a  Receiver  was  made  by  a  Subordinate 
Judge,  and  the  nomination  was  subsequently 
approved  by  the  District  Judge,  the  require- 
ments of  the  law  were  substantially  com- 
plied with,  and  whatever  defect  there  was 
in  the  form  jf  the  proceeding,  it  was  remedied 
by  the  subsequent  order  of  the  SuborcJieate 
Judge,  although  it  was  made  after  the  insti- 
tution of  the  suit  in  which  the  question  of 
the  validity  of  the  appointment  was  raised. 
30  C.  699  disfe.  2  C.  L.  J.  70  and  4  C.  L.  J.  421 
ref.  to.  S.  603.  C.  P.  C,  authorizes  the  Court 
to  grant  to  the  Receiver  all  such  power  as  to 
bringing  and  defending  suits  as  the  owner 
himself  has.  When  an  appointment  has 
been  made  under  that  section,  and  full  powers 
are  granted  to  the  Receiver,  powers  are  con- 
ferred upon  the  Receiver  to  bring  and  main- 
tain suits  in  his  own  name,  always  supposing 
that  the  ownership  of  the  property  is  com- 
pletely represented  in  the  suit  lu  which  the 
Receiver  is  appointed  25  C.  642  ref.  to.  It  is 
competent  to  a  Court  to  authorise  a  receiver 
to  sue  in  his  own  name,  and  a  Receiver  v/bo 
is  authorized  to  sue  though  not  expressly  in 
his  own  name,  may  do  so  by  virtue  of  his 
appointment  with  fuJl  powers  and  S.  503 
C.  P.  C.  10  C.  713  ref.  to.  10  W.  K.  430:  12 
W.R;  117;6B.  L.  R.  486  and  22  Q  B.  D. 
179  dist,  8  M.  229  ;,  8  M.  4'S  ;  9  M.  334  ;  U  C. 
823;  18,  477  and  26  C  715  ref  to.-jAGAT 
TARIKI  D'SI  V.  ]S  KAGOi^AL  OHAKI. 
6CL.  J.  270  =  84  0.  305 

8019  O.  XL.  R.  1,  a,  J,  second  Shedule,  S. 
104,— S»  503,  605,  56b,  Order  refusing  to  sanc- 
tion appoi.,i.  Kent  of  receiver— ExecuLion  of 
decree— Appeal. 

The  bub-Judge  nominated  a  receiver  in 
proceedings  in  execiuion  cf  a  decree.  The 
District  Judge  refused  to  sanction  the  ap- 
pointment. 

Held,  that  the  District  Judge's  order  was 
passed  under  sec.  505,  C.  P.  C,  and  not   under 
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s.  503,  and  as  such  was  not  appealable  under 
s.  588,  C.  P.  C,  {Birajan  Kuar  v.  Ramcharan^ 
7  Cal.,  719,  followed).-SANKATA  DIN  v. 
SHANKER  BAKHSH,   J.  Q-  Cm  Sup..  21- 

8020  O.  XL.  R.  2,  2,  3,  S.  104—33.  503 
and  588,  cL{^i}— Receiver's  accounts,  orders  in 
pass'itg — Appeal. 

Tlie  di 'ectioQa  which  a  Court  givea  in 
passing  a  Receiver's  accounts  are  not  appeal- 
able under  cl.  (24)  of  S.  688  of  the  Civil  Pr6- 
cedure  Code.  RANI  KESHABATI  KUMARI 
V.  W.  0.  MACGREGOR,   12  C-    W-    M-   64$. 

8021  O.  XL.  R.  1,  2,  3-S.  503— See  31  G. 
495  No.  1377,  4  M.  L.  T.  88  No.  1790  supra. 

8021  («)  O.  XLL  R.  1  S.  541— In  computing 
the  period  of  limitation  for  an  appeal  the 
t',me  ypent  in  prosecuting!  a  review  should  be 
deduced  6  P.  W.  R.  1908. 

8022  O.XLL  R.2-S.  5^2  Hindu  Law— 
hiietest,  of  a  Hindu  revet sionier.  — Transfer  of 
— Mortgage — Proof — Altestaiho^i — Indian  Evi- 
dence Act  (I  of  1872),  Section  68.  Appellant 
confined  to  grounds  set  ouo. 

The  interest  of  a  Hindu  reversioner  ex- 
pectant upon  the  deain  of  a  Hindu  female 
cauBot  be  validW  mon,gaged  by  the  reversion- 
er.—2  C.  W.  N.,  729:  S.  C  L.  R.,  XXV.  I.  A., 
183.  followed;  I.  L.  R.,  XX  V.  Cal.y.  778^  dissen- 
ted fiOUl. 

Where  a  mortgage-bond,  which  was,  on 
the  face  of  it,  attested  by  m^ore  than  two  wit- 
nesses, but  was  proved  by  only  ane  of  them 
and  its  execution  was  not  denied,  held,  that 
having  regard  to  Section  68  of  the  Evidence 
Act,  the  document  may  be  taken  as  properly 
proved.  NAND  KISHORE  LAL  v.  RANER 
RAM  TEWARY.  6  C-  W-  N-  395  =  29  0- 
855- 

8023-  0.  XLL  R.  2—S.  542— Appeals-- 
Question  of  limitation  7iot  raised  on  fir^  ap' 
peal — Limitation   Act,  S.  4. 

If  a  question  of  limitation  is  not  in- 
cluded in  the  grounds  of  appeal,  the  ap- 
pellant is  not  entitled  to  be  heard  on  ii 
without  the  leave  of  the  Court  granted 
under  section  642  of  the  Code  of  Civil  Pro- 
cedure. The  statement^  as  a  ground  of  ap- 
peal, that  "  the  judgment  of  the  lower  Court 
is  contrary  to  law,'^  does  not  indicate  that 
a  question  of  limitation  was  raised  in  the 
lower  Court,  or  is  intended  to  be  raised  in 
the  appellate  Court. 

A  Court  of  Appeal  is  not  bound  by  section 
4  of  the  Limitation  Act  to  inquire  into  a 
question  of  limitation  which  has  not  been 
raised  in  ibe  lower  Court,  but  is  raised  for 
the  first   time   orally  before   it. 

Dutta  V.  Kasai,  I.  L.  R.,  8  Bom.,  635; 
Ahmed  AH  v.  Warri  Hussein,  I.  L.  R.,  IS 
All.,  312  ;  Maung  Shwe  Sa  v.  Maung  Shwe 
Gon,  P.  J.  L.  B.,  p.  539;  cited,  MAUNG 
KYIN  BAW  V.  MAUNG  LON.  2  tj.  B-  R. 
1904  P    237. 

8024-  O.  XLL  R.  2—S.  542— Applicability 
to  second   appeals. 

S.  642,  G.  P.  C,  applies  to  appeals  from 
appellate   decrees,     15    A.    321  at    127  ref.  to. 

— balaram  v.  m^ngta    das.    6  C-    I- 
J.  287=11  C.  W.  N  at  969=84  C- 941. 
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3025  O  XLI  R  2,  25— S.  542,  566—  I 
Buddhist  husband  and  wife — Joint  property 
•^Alienation  of  half,  Power  of  husband  as  to  , 
—  Consent,  Want  of,  of  wife — New  defence  rais-  , 
ed  in  appeal — Civil  Procedure  Code,  Ss.  642, ; 
666. 

There  is  no   authority   for   holding   that  i 
ft   Buddhist   husband  can,   without   the  con-  | 
Bent  of   his   wife,  alienate   half   of  any   laud  j 
which  they   may   jointly  possess.     Ma  Thu  v. 
Ma   Bu,  S.  J.  L.  B.,  578,  cited.  I 

Although  an  Appellate  Court  was  not 
bound  to  entertain  questions-as  to  the  wife's  ' 
interest  in  the  laud  and  as  to  her  consent 
to  the  sale  thereof  questions  which  had  not  ; 
been  raised  in  the  Court  of  First  Instance  or 
entered  originally  as  ground  of  appeal — it 
nevei?theless  did  not  err  in  so  doing  in  tiis 
interests  of  justice  and  in  order  to  avoid 
further  litigation,  provided,  as  was  the  case, 
that  full  opportunity  of  adducing  evidence 
was  afforded   to  both   parties. 

Poran  Sookh  v.  Parbatty  Dossee,  I  L  R  3 
Cal.,  612;  Lachman  Prasad  v.  Bahadur  Singh 
I  L  R  2  All.,  884;  Damodar  Madhowji  and 
others  v.  Paramanandas  Jeewandas,  I  L  R  7 
Bom.,  155;  Ra'tn  Narain  Roy  v.  Nil  Monee 
Adhikaree  23  W  R  169;  Mussamat  TJstoorun 
V.  Babu  Mohan  Lall,  21  W  R  338  and  17  W 
R  407,  distinguished.  MAUNG  WEIK  v. 
MAUNG  SHWE  LU.  1  L-  B.  E.,  1900  = 
1902  P184. 

3026  O  XLI  R  3—S.  .143— Order  rejecting 
memorandum    of  appeal. 

An  order  under  section  543,  Civil  Pro- 
cedure Code,  rejecting  a  memorandum  of 
appeal  amounts  to  a  formal  expression  of  an 
adjudication  upon  a  right  claimed  or  de- 
fence set  up  in  a  Civil  Court  when  such  ad- 
judication, so  far  as  regards  the  Court  ex- 
pressing it,  decides  the  suit  or  appeal  and 
an  appeal  lies  from  such  ord^'-  SWAMI 
DAYAL    V.    MUSAMMAT    ASGiiARI   KHA- 

NAM.    3  0  0  284. 

3027  O  XLI  R  3—S.  643— See  30  M  54 
No.    1353  supra. 

8028  p.  XLL  R.  4— S.  544 -Decree  for 
contribution  against  several  defendants — Ap- 
peal by  one  alone— Plaintiff  found  not  entitled 
to  any  contribution — CourVs  poiver  to  dismiss 
the  whole  suit. 

Where  in  a  suit  for  contribution  against 
several  defendants  a  decree  was  passed  against 
three  of  them  and  one  of  them  alone  appeal- 
ed, and  the  appellate  court  found  that  the 
plaintiff  was  not  entitled  to  any  contribution, 
the  appellate  court  has  jurisdiction  to  dis- 
miss the  whole  of  the  plain  biff's  suit.— PEARY 
MOHAN  MUKOPADHYA  v.  SREERAM 
CHANDRA  BOSE.     6C   W- N    794- 

8029  0.  XLL  R.  4—S.  54 i— Limitation 
Act  (XV  of  1877),  Schedule  II,  Art.  142— Adverse 
possession — Suit  under  Section  9>  Specific  Relief 
Act — Decree — Dispossession  in  execution  of  doc- 
ree — Appeal — Death  of  one  of  the  plaintiff 
appflla7its — His  heirs  not  substit2Ued — Effect  an 
decree. 

The  land  in  dispute  was  included  within 
the  estate  of    the  plaintiffs.     It  was   unfit  for 


the  ordinary  purposes  of  cultivation  until  the 
year  1880.  In  or  about  that  year  the  defend- 
ants took  possession  adversely  to  the  plaintiffs 
and  remained  in  possession  for  seven  years. 
Then  they  were  dispossessed  by  the  plaintiffs 
and  the  plaintiffs  Jwere  in  possession  for 
nearly  a  year.  In  the  meantime  a  suit 
under  section  9  of  the  Specific  Relief 
Act  was  instituted  again&t  the  plaintiffs 
and  the  defendants  recovered  possession. 
The  present  suit  was  instituted  within  twelve 
years  from  the  date  when  the  plaintiffs 
were  dispossessed  io  execution  of  the  decree 
obtained  by  the  defendants  under  section  9 
of  the  Specific  Relief  Act. 

Held,  that  the  suit  was  not  barred  by 
limitation  under  Art  142  of  the  second  Sche- 
dule of  the  limitation  Act.  L.  R.  13  App, 
Cas.  793,  29  Cal.  518  S.  C.  6  G.  W.  N.,  617  re- 
ferred to,  12  W.  R.,  9,  22  W.  R.  259,  12  C.  L.  R. 
486,  distinguished,  5  Bom.y  387,  15  Bom.,  238 
approved. 

That  when  the  plaintiffs'  title  was  once 
established  theirjpossession,  however  obtain- 
ed,"was  possession  within  Art  142  of  the  Limi- 
tation Act. 

One  of  the  plaintiff  appellants  died  dur- 
ing the  pendency  of  the  appeal  and  no  legal 
representative  was  brouglit  on  the  record  ia 
his  place.  It  was  contended  that  the  surviv- 
ing plaintiffs  were  entitled  to  a  decree  for 
the  sihare  of  the  deceased  plaintiff  also  on  the 
ground  that  section  544  of  the  Civil  Proce- 
dure Code  was  applicable  to  the  case. 

Held,  that  the  contention  was  not  valid. 
PROTAP  CHANDRA  CHAITERJEE  y. 
DURGA  OHARAN  jGHOSE,  9  C  W*N  1061. 

8080  0  XLI  R  4-S.  544 -Contribution 
suit — Appeal  by  one  of  several  defendants — No 
appeal  by  plaintiff — Poioer  to  pass  decree 
agianst  another  defendant. 

In  a  suit  for  contribution  the  plaintiff 
asked  for  relief  againstjall  the  defendants  se- 
parately. The  Court  gave  •him  a  decree  for 
particular  sums  against  defendant  No.  1  and 
defendant  No.  3  and  dismissed  the  suit 
againsli  defendant  No,  2. 

The  plaintiff  did  not  appeal,  but  the  de- 
fendant No.  1  did,  making  the  defendant  No. 
2  a  party  respondent.  The  lower  appellate 
Court  accepted  the  defendant  No.  I's  appeal 
and  gave  the  plaintiff  a  decree  against  defen- 
dant No.  2, 

Il'ld,  by  the  Pull  Bench,  that  in  a  suit 
for  contribution  such  as  the  present  wliera 
the  plaintiff  did  not  appeal  the  appellate 
Court  could,  upon  appeal  by  one  of  the  defen- 
dants, alter  the  decree  so  as  to  render  liable 
another  defendant  against  whom  the  plaint- 
iff had  preferred  no  appeal.  BUP  JAU  M  BI- 
BEE  U.ABDUL    KADIR   BHUYAN   8  W  If 

C  496-31  C  643  (F  B>. 

3031  O.  XLI  U.  4— S.I  644— Appeal-^ 
Common  ground — Setting  aside  of  decree  in 
favour  of  7ion-appealing  parties — Pleading  — 
Assignee  for  value  without  notice — Question 
raised  for  the  first  time  in  second  appeal. 
The    plaintiffs   sued   as  the   assignees  of 
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m  mortgago.  It  was  ploadod  for  the  do- 
fendant    that  the  mortgage    was   a   sham. 

The  plea  was  found  established  and 
the  suit  was  dismissed.  On  second  appeal 
it  was,  contended  (1)  that  the  plaintiffs  wore 
bona  fide  assignees  without  notice  and  {2) 
that  the  lower  appellate  Court  was  not 
justified  in  setting  ;  aside  the  decree  of  the 
first  Court  for  the  benefit  of  the  defen- 
dants  who   did   not   appeal. 

Held,  that  the  contentions  had  no 
force;  (])  that  the  question  of  bona  fides 
not  having  been  raised  before  could  not 
be  set  up  on  second  appeal ;  and.  (2)  that 
as  the  ground  of  defence,  that  the  mort- 
gage in  question  was  a  sham,  was  com- 
mon to  all  the  defendants  and  the  decree 
proceeded  on  that  ground,  it  enured  also  for 
the  benefit  of  the  defendants  who  did  not 
appeal.     ANNAMALAY  CHETTIAR  v.  PIT- 

CHU  ayyaR.  M,  li..  Jm  1905.  p.  28= 
28  M  122. 

3032     O.   X.   L.   I.   R.   4— S  •Sid— Appeal 

—  Review — Application  for  review  filled  by  some 
of  the  parties — Reconsideration  of  the  ivhole 
case. 

Held,  that  section  544  of  the  Civil  Pro- 
cedure Code  does  not  apply  to  applications 
for  review,  and  a  Court  is  not  empowered 
to  modify  or  set  aside  a  decree  or  order 
on  the  application  for  review  filed  by  some 
of  the  parties  to  the  case  as  regards  those 
parties  who  did  not  file  such  application. 
GUBLA  V.  MOTA.  86  P.  L.  E-  190*-^ 
47  p.  R.  1904. 

8083     O.  XL  IR.     4—S.     544— Grounds 
common  to  all  the  appellants. 

The  plaintiff  sued  the  defendants  for 
a  declaration  of  title  and  possession  of 
certain  property,  upon  the  allegation  that 
he  had  been  dispossessed  from  that  proper- 
ty by  all  the  defendants  together.  The  sait 
was  defended  by  three  of  the  defendants 
only— the  4th,  the  6th  and  the  7th.  One 
written  statement  was  filed  by  the  4th 
defendant,  and  another  by  the  6th  and  7th 
defendants.  Both  sets  of  defendants  objec- 
ted that  tht)  suit  was  bad  for  misjoinder 
of  parties;  but  that  obj3ctiou  was  overruled. 
The  original  Court  decreed  the  suit,  but 
on  appeal  of  the  defendants  No.  6  and  7 
the  decision  was  set  aside,  the  Court  find- 
ing that  the  plaintiff  had  not  proved  the 
right  which  he  set  up  to  the  property  in 
dispute  or  possession  by  himself  or  on  the 
part  of   his  predecessor   in   title. 

On  second  appeal  it  was  contended 
for  the  plaintiff  that  as  the  6th  and  7th 
defendants  alone  appealed,  being  interest- 
ed under  different  title  from  the  4th  de- 
fendant in  separate  portion  of  the  proper- 
ty, the  appeal  could  not  have  been  allowed 
in  favour  of  the  4th  defendant.  On  behalf 
of  the  respondents  it  was  urged  that  the 
case  was  covered»by  section  544  of  the  Civil 
PLOcedure    Code. 

Held,  that  ihe  contention  of  the  respond- 
ent was  right,  as  the  decree  appealed  against 
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in  the  Lower  Appellate  Court,  proceeded  on  a 
ground  common  to  all  tlie  defendants;  there 
were  at  least  two  grounds  common  to  all  the 
defendants,  the  first  being  the  title  of  the 
plaintiff,  and  the  second  that  they  had  com- 
bined to  oust  the  plaintifi  from  the  property 
in  dispute.  17  Mad,  265  dissented  from.  11 
W  R,  449;  11  W  R,  238,  refcrted  to.  RAM 
KAMAL  SHAHA  v.  AHMAD  ALL  80  C-  429- 
8034  0  XLIR  4—S.  644— 1st  lessee  gave 
up  land  on  receipt  of  compensation  money  in 
favour  of  2nd  lessee — High  Court  declaring  1st 
lessee  valid- -2nd  lessee  entitled  to  restitution — 
Set  off  in  restitution — Equitable  relief — Adjust- 
ment  of  accounts — "Who  seeks  equity  must  do 
equity," 

Z  leased  certain  property  to  the  defendant 
in  1880.  Some  12  years  after  this  the  succes- 
sor of  Z  granted  a  lease  of  the  Jsame  property 
to  the  plaintiff,  i  The  plaintiff_sued  the  defend- 
ant and  the  th^n  representative  of  his  lessor 
for  a  declaration  that  the  lease  to  the  defeud- 
ant  by  Z  was  invalid  and  for  possession.  The 
Court  gave  him  a  decree  for  possession,  sub- 
ject to  the  payment  of  a  certain  sum  to  the 
defendant  as  compensation  for  improvements. 
The  defendant  gave  up  possession  of  the  pro. 
perty  on  receipt  of  the  compensation  money 
in  1895.  The  representative  of  the  lessor  pre . 
f erred  an  appeal  against  the  decree  making 
dotendaot  a  party.  The  High  Court  in  Au- 
gust 1897,  held  that  the  leaue  to  the  defendant 
by  Z  was  valid  and  dismissed  the  plaintiS'a 
suit.  « 

Held,  that  under  section  544,  Oivil«Pro- 
cedure  Code,  ttie  decree  of  the  High  Court, 
of  August,  1897,  enured  for  the  benefit  of 
the  defendant  also;  that  the  defendant  was 
entitled  to  possession  under  his  lease  of  1830, 
which  was  never  determined;  that  the  re- 
funding of  the  compensation  money  by  the 
defendant  was  not  a  condition  precedent  to 
his  obtaining  relief  by  way  of  restitution  ; 
and  that  he  was  eatitled  to  ask  that  the  ac- 
count might  be  adjusted  by  setting  off  mesne 
profits  against  the  compensation  money,  re- 
ceived by  the  plaintiff  from  the  time  ha 
had  been  wrongfully  in  possession  up  to 
the  date  of  the  High  Court  decree  of 
August,  1897. 

Held,  further,  that,  the  relief  claimed 
by  the  defendant  being  in  the  nature  of 
equitable  relief — he  being  bound  to  do  equi- 
ty in  seeking  equity,  it  was  not  equitable 
that  he  should  be  permitted  for  his  owa 
convenience,  because,  at  the  time  his  right 
to  relief  arose,  i.  e.,  in  August,  1897,  he  was 
unable  or  unwilling  to  refund  the  purchase 
money,  to  postpone  applying  for  the  relief 
until  the  mesne  profits  had  amounted  to  a 
sufficient  sum  to  wipe  off  the  amount  of 
the  compensation  money,  and  that  the  ac- 
counts should  be  adjusted  on  the  footing 
that  the  defendant  had  done  what  he  ought 
to  have  done,  viz.,  applied  for  restitution 
on  the  dismissal  of  the  plaintiff's  suit  by 
the  High  Court  in  August,  1897.  ERAT  MAD- 
HAVAN  MANNADI  v.  VENGANAT  SWA- 
RAPa  HIL  RAVI  YARMA.     18  M-  L-  J.  39- 
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3036  O  XLI  R  4—S.  544- Summary  dis- 
missal of  an  apjjcal — Appeal — Special  poiucr 
of  attorney — Stamped  paper  for  special  poiver 
of    attorney. 

A  Court  is  not  justified  in  summarily 
dismij>sing  an  appeal  on  Uie  ground  that 
the  special  power  of  attorney  referred  to  in 
Civil  Circular  I.  1  is  unstamped.  THE 
AGENT  BENGAL  NAGPUIl  RAILWAY 
V.    JAGANNATH      KAMCHANDllA,— 15     C- 

p.  L.  R.  1902  P  65. 

8086  O  XLI  R  4 -S.  544— Landlord— Re- 
denipliun  of  a  mortgage — Absolute  occupancy 
tenant— Foreclosure— 15  C  P  L  R  190^  F  175— 
See   T  P  A    IV  of    1882   S.  91  (a)  Col  G97. 

3087  O  XLI  R  4—S.  544— Appeal  by  one 
of  the  defendants  against  the  luhote  decree — 
Ground   oommon  to  all   the   defenfanis. 

In  order  to  make  section  644  applicable, 
all  that  is  necessary  is  that  the  decision 
appealed  against  should  have  proceeded  on 
Any  ground  common  to  all  the  defeiidants. 
There  is  nothing  in  the  section  to  warrant 
the  importation  into  it  of  the  qualifications 
suggested  in  17  M  265  4  M  H  C  R  26,  8  M 
192,  Appr.;  16  M  293,  28  M  122,  21  W  R 
112,  30  C  429,  R.;  17  M  265  overruled;  2  W 
R   227;  11    W  R   238,   not  followed. 

"Where  a  person  sued  for  a  declaration 
of  his  reversionary  right  to  certain  poperlies 
forming  part  of  the  estate  of  a  deceased 
Hindu,  and  got  a  decree  in  his  favour,  and 
one  of  the  defeuants  alone  appealed  against 
the  whole  decree  in  the  first  Court,  and  the 
lower  appellate  Court  reversed  the  whole 
decree  of  the  first  Court  and  dismissed  the 
plaintifi's  suit  on  the  ground  that  he  failed 
to  prove  his  reversionary  right,  held  that  the 
decree  of  the  first  Court  did  proceed  upon 
one  ground  which  was  common  to  all  the 
defendants,  viz.^  that  the  plaintiff  was  the 
reversionary  heir  of  the  deceased  and  that 
it  was,  therefore,  competent  to  the  appellate 
Court,  on  the  appeal  of  one  of  the  defendants 
alone  against  the  whole  decree,  to  reverse  the 
decree  in  so  far  as  it  affected  the  other  defen- 
dants also,  though  they  had  not  joined  ii 
the  appeal.  DHUTTALOOU  SUBBAYYA  v. 
P  SUBBAYYA,  17  M-  L.  J.  119  =  2  M-  L.  T. 
104-80  M  470  FE. 

8088.  O.  XLI.  R.  4,  22— S.  544,  561  - 
Appi^al — Decree  by  appellate  Court  in  favour 
of  person  not  appealing  when  may  be  pass- 
ed. 

The  plaintiff  claimed  to  recover  certain 
property  from  Vuq  defendants  on  the  ground 
of  an  alleged  sale  to  him  by  the  third  defend- 
ant, or  in  the  event  of  the  sale  being  found 
invalid  for  the  return  by  tlic  third  defen- 
dant of  the  purchase onouey  paid  to  him 
by  the  plaintiff.  The  Munsiff  found  the 
claim  as  to  possession  barred  by  limitation 
and  decreed  th©  claim  for  refund  of  pur- 
chase money  against  the  third  defendant. 
The  third  defendant  appealed  against  the 
decree  but  the  plaintiff  neither  filed  an 
appeal  nor  any  objections  under  section  561 
of   the   Civil     Procedure    Code.    On    appeal 
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decree  for  possossioa  was  passed  in  favour 
of  the  plaintiff  against  the  defendants  Noa. 
1    and    2  who    were    in    occupation    of  it. 

Held,  that  in  the  absence  of  an  anpeal 
or  objections  under  .section  561  of  the'Civil 
Procedure  Code  by  the  plaintiff  the  lower 
apjjollat-;  Cyourt  was  not  authorised  to  pass 
decree  in  his  favour;  that  section  544  of 
the  Civil  Procedure  Code  did  not  apply 
to  the  case.  7  Mud.,  215,  18  Bom.,  520, 
26  Gal.,  109  and  114,  31  Cal.,  643  referred 
to. 

Section  561  of  the  Civil  Procedure  Coda 
only  applies  where  a  party  has  a  right  to 
appeal  but  who  until  forced  or  -'iuvited" 
into  Court  does  not  think  fit  to  exercise 
it.  Where  a  respondent  to  an  appeal  fails 
to  give  the  notice  required  by  section  561, 
It  IS  not  open  to  the  appellate  Court  to 
grant  any  relief  to  that  respondent  in  a 
case  where  tbe  granting  of  such  relief  id 
not  necessarily  incidental  to  the  relief 
gi-antcd    to   a   party    who   has   appealed. 

The  powers  of  an  appellate  C^art  are 
the  creature  of  statute  and  unless  power 
to  give  a  decree  is  to  be  found  in  tiie  pro- 
visions of  the  Code,  the  decree  cannoo  be 
supported 

Per  Subrahma7iya  Aiyar,  J.  There  can 
be  uo  doubt  that  when  in  an  appeal 
Jho  conclusion  of  the  appellatle  Court  with 
reference  to  matters  prope  ly  iir.-ing  before  it 
is  such  as  to  render  any  portion  of  tbe  decree 
of  the  lower  Court  not  made  the  subject  of 
the  appj:i,l  inconsistent  with  such  conclusiou, 
it  would  be  not  only  anomalous  to  leave 
such  portion  of  the  decree  in  force  while 
setting  aside  only  so  much  of  it  as  was  com- 
prised in  the  appeal,  but  it  might  also  iu- 
volve  a  breach  of  the  rule  as  to  res-judicata. 
According  to  the  decisions  of  the  Madras 
High  Court  a  memorandum  of  objections 
under  section  561  of  the  Civil  Procedure 
Code  may  legally  be  filed  even  when  the 
question  arises  as  between  co-respoudeuta 
only:  It  would  be  a  legitimate  ground  to  " 
excuse  the  delay  that  the  admission  of  the 
memorandum  is  required  to  do  complete 
justice  as  between  all  the  parties  to  the 
litigation, 

When  section  544  of  the  Civil  Procedure 
Code  has  no  application  the  Appellate  Court 
has  no  power  to  modify  the  decree  passed 
by  the  lower  Court  iu  favour  of  a  party  who 
has  filed  neither  an  appeal  nor  a  memoran- 
dum of  objections,  except  as  pi^rt  and 
pa,rcel  of  relief  necessary  to  be  granted  to  an 
appellant.  KULAIKADA  PILLAI  v.  VIS- 
WANATHA    PILLAL    15  M-  L-  J.   212  =  28, 

M  229. 

3039  O  XLI  R.  4,  22— S.  544,  561— Appeal 
— 0)ie  of  the  defendants  appealing  against 
other  defendants  and  plaintiff — Objections  by 
plaintiff  against  co- respondents. 

As  a  general  rule,  the  right  of  a  respon- 
dent to  urge  crobs  ol  j  actions  should  be  limi- 
ted to  his  urging  tiicm  against  the  appel- 
lants  and  it  is  only  by  way  of  exception    to 
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the  general  rule,  that  one  respondent  may 
urge  cross-objoctionb  as  against  tlio  otlior  res- 
pondents, the  exemption  holding  good  among 
other  cases,  in  those  in  which  the  appeal 
of  some  of  the  parties  opens  out  questions 
which  cannot  bo  disposorl  of  completely  with 
out  matters  being  allowed  to  be  opened  up 
as  between  corespondents.  26  Cal.,  114,  fol- 
loived  21  W.  E.,  8^8  referred  to.  23  AIL,  93 
distinguished.  ABDUL  GHANl  v.  MOHAM- 
MED PAsm  A.  W.  N.1905  p.  200-2 
A    li.  J.  667-28  A   95 

8040  0  XL/.  R.   4—S.    544— See  25.  A,  27 

No.    1403,    27    B   284    No.    1404  Supra. 

8041  O  XLI  R5~S.  545,  Letters  Patent, 
I860  S.  15.  Appeal  against  Order  refusing  Stay 
of  execution  of  order  granting  probate  and 
discharging  Receiver. 

An  order  passed  by  a  Judge  of  the 
High  Court  rejecting  a  petition  asking  that 
the  order  directing  the  issue  of  the  probate, 
the  discharge  of  the  Receiver  and  execution 
of  costs  might  be  stayed  pending  an  appeal, 
IS  a  judgment,  and  appealable  as  such 
under  Section  15  of  the  Letters  Patent  of 
1865-8  BLR  433,  852,  (1872)  folloiued;  6  Cal. 
594  on  appeal  L.  R.,  10  I.  A.  4-  S  C  9 
Cal,  ^82  (1882);  21  Cal,  473,  referred  to:' 24. 
Mad.,    358,    dissented  from. 

When  there  still  remains  sometihng 
substantial  to  be  done  under  a  decree, 
before  it  can  become  thoroughly  effectual 
that  decree  has  to  be  executed,  within  the 
meaning  of  Section  545  of  the  Civil  Proce- 
dure Code. 

There  is  an  inherent  power  in  the  Court 
to  stay  under  proper  circumstances,  the  draw- 
ing up  of  Its  own  orders,  or  to  suspend 
their  operation  if  the  necessities  of  justice 
so  require. 

Execution  of  an  order  directing  tbe 
issue  of  a  probate  may  be  stayed  under 
Section   545,    Civil    Procedure     Code. 

An  Appellate  Court  ought  to  be  extreme- 
ly chary  of  interfering  in  matters  depen- 
dent upon  the  exercise  of  the  judicial 
discretion  of  the  Court  below  but,-^of  course 
It  can  interfere,  and  sometimes  has  to  in- 
terfere. 

In  determining  applications  for  stay  or 
execution  of  decrees  and  orders,  the  Court 
ought  to     see    that    the     property   is    preser- 

whih^'^'^Ji^^-'^'n^^^'S^'^^^';  t^^  principle 
which  underlies  all  orders  for  the  preserva- 
t  on  of  property  pending  litigation,  is  that 
the  ultimately  successful  party  in  the  lit 
gation  is  to  reap  the  fruits  of  that  litigation 
and  not  obtain  merely  a  barren  fuccess 
L.    R.     12    Ch.    Dvo.,    438,    and     454,     L      R 

B.  26   L    A.  281,  followed. 

Held,  that  under  the  circumstances  of 
the  case  probate  ought  not  to  be  handed 
over  to  tre  respondent  nor  ought  the 
Receiver  to  be  disharged,  and  it  was  so 
urdered  on  terms.  IN  'I' HE  GOODS  m^ 
LUCHMINARAIN  BOGLA  MUS6TT  BRFT 
COOMAREE    ..    RAMRIK    DAS.     6  W    N-^ 
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8042  0  XLI.  R.  5  =  S.  545  Transfer  of 
P;*operfy  Act  (IV  of   1882)  Sections    67  and  99. 

Held,  that  an  application  by  tho  decree- 
holder  to  realise  the  decree  from  the 
surety  by  enforcing  the  deed  executed  by 
him  under  section  545  of  the  Civil  Pro- 
cedure Code  by  which  certain  properties 
were  mortgaged  as  security  was  not  barred 
by  sections»9y  of  the  Transfer  of  Property 
Act  for  a  decree-holder  is  not"  a  mortgagee" 
within  the  meaning  of  the  section.  SY\M 
SUNDAR    LAL    v.    BAJPAT  JAI    NARYAN. 

7C.  WN  914-80  C  1060. 

8043  0.  X  L  I  R  5—548— Security  bond 
given  under  this  section  accepted  by  a  G  mrt 
does  not  dispense  with  necessity  for  registra- 
tion, 3  M  L  T  317— See  Registration  Act 
III    of    1877    S.   17  Col:  467. 

^3044  O.  X  L  I  R  5—S  545— Stay  of 
Execution — Jurisdiction  of  Court  to  stay  exe- 
cution after    appeal — Obiter. 

S.  645  does  not  authorize  the  court 
of  first  instance  to  stay  execution  pend- 
ing an  appeal,  after  the  appeal  has  been 
preferred,  the  power  of  ordering  stay  of 
proceedings  in  such  a  case  being  exercis- 
able only  by  the  appellate  court.  SHYAM 
KISHEN  V.  SUNDER  KOER.  81  C-  373 
at  876 

8045  O.  X  L  I  R  5—S.  546— Execution 
of  decree — Stay  of  execution — Temporary  stay 
— Surety — Discharge  of  surety. 

Where    the   appellant   made   an  applica- 
tion, under  section  545  of  the  Civil  Procedure 
Code  for    stay    of   execution  of    the  decree  of 
the   Court    below    and    the    appellate    Court 
passed    an    order    directing     temporary   stay 
on  the   appellant    furnishing  security  tundet 
the  said  section  and    the   lower  court   stayed 
execution  after  the  appellant  had  furnished 
security,     the    security     bond    executed   in 
consideration    of   a   temporary   stay,   was  ia 
itself   binding   on  the   surety  for   the  period 
during    which    it     was     allowed    to    operate 
for    the   benefit    of    the     principal.     It    was 
not  a    mere     " ofTer "     by   the     surety,     but 
I  the    aooeptance    of     an     offer,    having    been 
executed    by   the   surety   in  consideration  of 
ad   interim   stay ;    it    was     binding    pending 
the   discharge   of    the  rule,   and     its    opera- 
tion   during  that   period  could    not   be  can^ 
celled    by  the     Court.     The     surety   thereby 
made    himself    liable    for    such  sum  as  on  a 
consideration    of   all   the    equities  the  Court 
might   adjudge    to    be    fair  compensation  for 
losses   sustained  by  the   decree-holder  owing 
to    the   temporary   stay.     PANDU  LAXMAN 
MORE   V.   BALU    MAHADU   PATIL.     8  B- 
L    R.  557. 

3046  0  X  L  I  R.  5—  S.  545.  Execu- 
tion of  decree — Order  refusing  to  stay  exe- 
cution— Appeal. 

Held,  that  no  appeal  lies  from  an  order 
under  this  section  refusing  to  stayexecution 
29  B.  71  followed.  CAMERON  v.  BULA- 
KI   MAL.  146  P-   R-  1307- 

See  29  B  71  under  8.   2   No.  63  Col   905. 
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8047  O  XLI R  5,  6,0  IX  R  13— S.  545,  108 
— Execution  of  decree — Stay  of  execution  by  ap- 
pellate Court. 

It  is  not  competent  to  an  appellant  Court 
to  stay  proceedings  in  execution  of  a  decree  of 
a  subordinate  Court,  merely  by  reason  of  an 
appeal  having  been  preferred  against  an  order 
of  refusal  of  the  Court  below  to  set  aside  the 
decree  under  aection  108  of  the  Civil  Proce- 
dure Code. 

Section  545  of  the  Civil  Procedure  Code 
has  no  application  where  no  appeal  has  been 
preferred  against  the  decree  in  the  original 
suit.  28  Cal,  734,  6C  W  N,18l,  and  8C  W  N 
572  -ieferred  to.  BIBUI  BHOGWAT  RAJKO- 
ER  V.  SHEO  GOLAM  SAHU,  9  C  W  N  123  = 
81  C  1081. 

8048  0  XLI  R  5,  6-S.  545,  546. 

Where  no  order  for  execution  is  made  s. 
546,  Civil  Procedure  Code,  does  not  allow  any 
order  to  be  passed  to  stay  execution  of  decree. 

The  Appellate  Court  should  not  pass  any 
order  staying  execution  under  section  545  un- 
less it  be  satisfied  that  substantial  loss  may 
result  to  the  applicant  if  the  execution  be  not 
stayed.     H.  H.  THE   GAIKWAR    SIRKaRv. 

GHANDI  8  B  L  R  367  =  25  B  243. 

3049  O.  XLI.  R.  5,  6—S.  545,  546  Appeal 
— Stay  of  Execution — Decree. 

On  an  application  made  to  him  under 
sec.  545,  Civil  Procedure  Code,  the  District 
Judge  allowed  the  decree-holder  to  go  on 
with  the  execution,  provided  that  security 
was  given  by   him. 

Held,  that,  as  the  District  Judge's  order 
determined  a  question  referred  to  in  section 
244,  Civil  Procedure  Code,  it  was  a  "decree" 
and  therefore  appealable.  Musaji  Abdulla  v. 
Damodar  Das,  12  Bom.  279  followed,  G  \NGA 
DIN  SINGH  V.  LAL  BAHADUR  SINGH,    1 

0.  C  102 

8050  O.  XLI.  R.  5—S.  545— See  28  C.  734 
No.  803,  33  C.  927,  No.  1348,  3  C.  L,  J.  29,  No. 
1398,  34  C.  1072  No.  1412,  125.  P.  R.  1906,  No. 
1414,  109  P.  R.  1900.  No  1415,  3  L.  B.  R.  241 
No.  1672,  4  L.  B.  R.  197,  No.  1724,  3  B.  L.  R. 
35  No.  1719,  7  O.  C.  210  No.  1736,  94  P.  L.  R. 
1905  No.  1737,  31  C.  722  No.  2281  supra. 

8051  O.  XLL  R.  6-S.  546. 

No  order  can  be  passed  under  section 
546,  Civil  Procedure  Code,  when  no  order  is 
made  for  the  execution  of  the  decree  appeal- 
ed against.  JANARDHAN  GOVIND  v.  NIL- 
KANT  ANNAJI.    8  B.  L.  R.  142=25  B-  583- 

8052  O.  XLL  R.  6'— S.  5^6"  -Execution  Ap- 
plication for  stay  of — Jurisdiction  of  Appel- 
late Court. 

Where  an  application  under  section  546 
of  the  Civil  Procedure  Code  was  made  to  the 
High  Court  for  staying  of  sales  in  execution 
of  a  decree  of  the  original  Court,  until  the 
disposal  of  appeal  filed  in  the  High  Court 
agaiiibt  the  decree,  and  it  was  contended  by 
the  opposite  party  that  such  application  could 
not  le  made  to  the  appellate  CJourt  but  t(-  the 
Court  which   passed  the    decree. 

Held,  that  the  contention  was  valid;  that 
Buch    an   application   must    be    made  to  the 
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Court  which  passed  the  decree,  and  an  ap- 
pellate Court  has  no  jurisdiction  in  such 
matters.  11  Cal.,  140  and  15  All.,  VM'j,  follow- 
ed KUNJLAL  ^lARWAllI  v.  BAHITRAM 
MARWARI.     8  C    W-  N   881. 

8053  0.  XLL  U.  G  S.  5iO--See  33  C.  927 
No.  1348,  .84  C.  1037  No.  1412,  94  P.  L.  R. 
1907  No.  1737,  25  B.  243  No.  3048,  10  C.  102 
No.  3049  supra. 

8054  O.  XLL  R.  9—S.  545.— See  8  C,  W. 
N.  04  No.  1293  S7ipra. 

8055  0.  XLL.  R.  10— S.  549— Order  reject- 
ing application  for  rehearing  of  Appeal  diS' 
misted  under  S.  549  not  appealable. 

No  appeal  lies  against  an  order  refusing 
to  re-admit  an  appeal  rejected  on  the  ground 
of  the  failure  of  the  appellant  to  furnish  se- 
curity for  the  costs  of  the  respondent  under 
S.  549  of  the  Code  of  Civil  Procedure.  (18  A 
315  Refd).  FIROZ  BEGA:\I  v.  ABDUL  LA- 
TIP  5  A    L  J  109 

3056  0.  XLL  Li,  10— S.  549— Rejection  of 
appeal — Application  to  have  it  restored  on  fur' 
nishing  the  required  security — Limitation. 

After  an  appeal  ha-^  been  rejected  under 
S.  549,  C.  P.  C,  the  applicants  may  apply  to 
have  it  restored  on  furnishing  the  required 
security.  No  special  period  of  limitation 
being  provided  for  such  an  application,  the 
Art  of  the  Limitatian  Act  which  applies  is 
Art  178  U.  B.  R.  1892-1896  P.  272,  8  A.  315, 
18  A.  101  referred  to.  NGA  LU  DOK  v.  MI. 
SAN  BAING  XJ-  B-  R-  1908  P  5  (Limitation). 
8057  O  XLI  R  10,  O  XXV  R  2—S.  549 
and  381 — Rejection  of  appeal  binder  section 
549 — Application  for  restoration  not  maintain- 
able. 

There  is  no  provision  in  section  549  of 
the  Code,  similar  to  that  contained  in  S. 
381  permitting  an  appellaot  whose  appeal 
has  been  rejected  under  section  549  to  apply 
for  an  order  setting  the  dismissal  aside.  The 
application  for  restoration  of  the  appeal 
does  not  lie;  30  A  143  foil  8  A  315  dist.— 
SANKARALINGA  CH?:  i^TI  v.  ANNAMALAI 
CHETTI.     4    M   L  T  416- 

80-58  0.  X.  L.  L  R.  10,  0.  XXV.  R,  1 
(1)  (3)—S.  549.  380  Costs,  security  for. 

Mere  poverty  is  no  ground  for  requir- 
ing an  appellant  to  give  security  for  the 
costs  of  the  appeal.  3  Bom.,  k41  referred 
to. 

In  exercising  discretion  under  S.  549  of 
the  Civil  Procedure  Code  the  appellate  court 
may  well  be  guided  by  the  provisions  of  sec- 
tion 380.  RAMSINGH  BHAGWAN  v.  B\- 
LUBAI.     5  B   L    R   661. 

8059  O.  X.  L  L.  R.  10— S.  549— See  109  P. 
R.  1906—1  P.  L.  R.  1907  No.  1415,  27' 
M.    121    No.    167G    supra. 

8060  ox  L  L  R  11— S.  551— Dismis- 
sal of   appeal   before  notice — Judgment. 

In  dismissing  an  appeal  under  S.  551, 
C.  P.  0.,  a  District  Judge,  is  not  relieved 
from  the  necessity  of  writing  a  judgment, 
however  short,  which  would  show  the  points 
raised  the  decision  thereon  and  the  reason, 
there    for.     PUTTAPPA    v.    YELLAPPA.     5 

B  L.  R  233 
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8061  0.  X.  L.  I.  R.  11— S.  :>'}l  and  306— 
Effect  of  dismissal  of  appeal — Aviejiduicut  of 
decree. 

Held,  'that  tho  dismissal  of  an  appnal 
under  soctioa  551  of  the  Code  of  Civil  Proce- 
dure is  a  decree  (a)  and  superaodos  tho  dec- 
ree of  the  Court  below.  The  Court,  tlicrofoio, 
\vhich  has  taken  action  under  section  551 
is  the  only  Court  vvliich  has  jurisdiction 
to  amend  the  decree  under  S.  200  of  the  Code 
of»Givil  Procedure.  24  C.  759,  4  C.  L  J.  5GC 
&  22  M.  'J93,  F.  21  B.  548  Dissented  from;  15 
A.  3G7,  2  A.  819,  26  M.  91,  10  B.  L.  R. 
101,  16  C.  250,  W.  N.  1894,  p.  58  and 
Bombay  P.  J.  1891,  p.  239,  Befd.  to.  A  SIM  A 
BIBI  V.  AHMAD  HUSSAIN.  A.  W-  N- 
3908  P-  109-5  A  li-  J  584-30  A 
240 

3062  O.  X.  L.  I.  B.  11— S.  551— Judg- 
ment . 

Held,  that  the  dismissal  of  an  appeal, 
under  S.  551,  by  a  Court,  whose  decirfion 
may  be  the  subject  of  au  appeal  does  not 
relieve  tho  Court  from  the  necessity  of 
writing  a  judgment  according  to  S.  574  o[ 
the  Code.  (:.6  C.  97  follow.)  PANDIT  MMICU 
LAL  V.  MUSAMMAT  GULKANDI,  9  0-  C- 
82* 

8063     OXLIB.11—S.551. 

In  section  12  of  the  Limitation  Act,  the 
••  time  requisite  for  obtaining  a  copy  "  does 
notc:mmence  until  the  Appellant  does  some- 
thing to  obtain  the  copy.  Delay  iu  signing 
a  decree  cannot  be  brought  in  to  beneli'^.  a 
person  who  has  not  made  any  application  to 
obtain  a  copy.  12  A  79,  12  A  4G1.  23  B  442 
foil,  13  G  104    Dis~.   MAUNG  SAN  KG  v.  MA 

MYO  MA.  XJ.  B.  E.  1905,  p.  24  Civil  Pro- 
cedure. 

3064  0  XLI  B  11— S.  ^51,  623— Appeal, 
dismissal  of — Review — Jurisdiction. 

Wlien  an  appeal  is  dismissed  under  sec- 
tion 551  of  the  Code  of  Civil  Procedure,  the 
effect  of  the  dismissal  is  to  affirm  the  decree 
appealed  against,  which  become  merged  in 
the  decree  of  dismissal  of  the  Appellate 
Court.  When,  therefore,  an  appeal  has  been 
dismissed  under  section  551,  Civil  Procedure 
Code,  the  Court  which  made  the  decree  ap- 
pealed against  has  no  jurisdiction  to  review 
its  judgment  or  decree.  24  Cal.  759  applied; 
21  Bom.,  548  dissented' from.  PEARY  MGHAN 
MUKHERJEEu.  MOHENDRA  NATH  MaN- 
3SIA.    4  C.  L.  J,  566 

3035  O  XLI  R  11,  31  Ss.  551,  57i-Appeal, 
summary  dismissal  of — Judgment,  require- 
ments of: — 

Wlaen  an  appellate  Court,  other  than  a 
High  Court,  dismisses  an  appeal  under  S. 
651,  0.  P.  C,  it  must  write  a  proper  judg- 
ment. Where,  after  stating  the  nature  of 
the  appeal  the  District  Judge  says  :  "  The 
lower  Court  has  dealt  with  all  the  necessary 
points  and  there  is  no  reason  shown  for  differ- 
ing from  the  view  expressed :  "  Held,  the 
judgment  substantially  complied  with  the 
requirements  of  S,  575,  G»P  C,  95  C  27  I'ef.  to, 
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RAKllUj  ClCaNDER  TEWAUI   u.    SATIN- 
Diu  OKiJ  Rvi.  5  C-  L-  J-  348- 

3063  O  XLI  R.  11,  S.  100—551,  584  Agra 
Tenancy  Act  II  of  I'JOl,  (Local),  Section  180  — 
Second  appaal — Summary  rejection  after  notice 
to  respondent — Landlord  and  Tenant  — Appeal 
In  rent  case — Question  of  ti,tle — Duty  of  l)iS' 
Lrict  Judge. 

Tho  procedure  of  section  551  of  tlio  Civil 
Procedure  Code  is  inapplicable  to  an  appeal 
when  notice  has  already  been  issued  to  any 
of  the  rcsponderi'ts. 

An  appeal  under  section  180  of  the  Agra 
Tenancy  Act  is  not  a  second  appeal  of 
the  description  referred  to  in  section  584 
of  the  Civil  Procedure  Code,  and  the  District 
Judge  on  such  appeal  should  give  his  deci- 
sion on  the  merits  of  the  case  and  deter- 
mine the  question  of  title.  He  cannnt  dis- 
miss the  appeal  on  the  ground  that  the  two 
lower  Courts  have  complied  with  the  provi- 
sions of  spctiou  199.  HAMID  IIUSAIN  v. 
BHOLA  NATH,  A-  W-  N-  1906  p.  186. 

3067  O  XLI  Li  11— S.  551,  33  P.  L.  R.  1904 
—  8  P.  R.  1903  Reve.--QeQ  O.  IX  R.  9. 

3068  0  XLI  R.  11— S.  551 -See  'SO  M.  54 
No.  1353,  30  B.  625  No.  15  10  74  P.  R.  1905  No. 
2239.  48  P.  R.  1906  No.  2274  supra.  &  5  A.  L. 
J.  300.  No  3174  infra. 

8069    O.XLL   R.  17— S.  556.     The  appeal 

loit'liuut    hearing   arguments. 

It  was  no  doubt  held  in  Shibendra 
Narain  Chowdhuri  v.  Kinoo  Ram  Dasa 
[I.  L*  R.  Xtl  G.  605]  that  where  an  appllants 
pleader  though  present  is  not  prepared 
to  go  on  with  the  case,  the  Court  is 
justified  in  dismissing  the  appeal  for  default 
But  this  extreme  view  has  not,  so  far  as  I  am 
aware,  been  adopted  in  any  subsequent  case. 
27.  G.  529,  16  B.  23,  26  M.  261,  18.  A. 
119,  20.  A.  294,  20.  A.  195.  23.  A.  220,  30 
G.  660,  10.  G.  P.  L.  R.  32  referred  to, 
Jkalkan  Singh  v.  XJttam  Ghand.  17.  G.  P.  L. 
R.    1904.    P.  L 

8070  0.  XLI.  R.  17  =  3.  556.  Pleader 
unaUti  to  argue  appeal  for  records  being  with 
his  leader  who  toas  absent — Dismissal  of  appeal, 
for  default — Procedure. 

When  the  appeal  was  called  for  hearing, 
the  appellant's  Pleader  duly  appeared  and 
asked ^for  an  adjournnient.  He  did  not  with- 
draw from  tho  case  but  merely  urged  that 
as  the  records  were  in  possessiooi  of  his 
leader  (counsel),  who  was  absent,  he  could 
not  argue  thf^  appeal.  The  lower  Appellate 
Court    dismissed    tho    appeal  for  default. 

Held,  that  the  order  of  dismissal  for 
default  was  wrong.  It  was  no  doubt  open 
to  the  Judge  to  refuse  the  adjournmet,  but 
when  he  did  so  he  was  bound  to  write  a 
judgment  and  dispose  of  the  appeal.  PATIN 
AHARE  TARKATT  RAMA  MaNNADI  v. 
VELLUB  KRISHNAN  MBNOR.  26  M-  267- 
3071  O.  XLI.  R.  17— S.  556.  Order  tinder 
section  556.  Givil  Procedure  Gode,  dismissing  an 
appeal  for  default  not  a  decree  under  section  2. 

The  appeal  was  from  an  order  under 
section  556,  Givil  Procedure  Gode,   dismissing 
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an  appeal  for  default.  Tho  appellant  couton- 
dod  that  tbo  ordor  was  a  docroo  within 
tho  moaning  of  section  2,  and  was  thoro- 
foro  appcalablo  and  that  he  was  not  bound 
to  proceod  fu'st  uudor  soctioa  553,  Civil 
Procoduro   Code. 

//t'^i— that  where  a  special  procoduro 
is  provided  the  proper  course  is  to  follow 
that  special  procedure  and  the  law  does 
not  conteraplato   an    appeal. 

Held,  also,  that  au  order  under  s.  556  is 
not  a  decree  within  tbo  meaning  of  section  2, 
Civil  Procedure  Code,  It  does  not  adjudicate 
upon  a  right  claimed  or  defence  set  up,  and  is 
not  ?pcciaily  declared  in  section  2  to  be  a  doc- 
roe.  (14  A  3G1,  15  A  359,  IG  B  23,  23  0  115  re- 
ferred to.)  PATBH  V.  S1I\H  AKBAft  311  AH, 
V  BR  1901  P  115. 

3072  O^LI  R17,  S.  134 -S.  55G,  533,  (21) 
— Order  dismissmg  on  appeal  for  default,  RigJit 
of  appeal  against, — Special  remedy — Order  re- 
fusing to  re-admit  an  appeal  —Bight  of  appeal 
against. 

Au  ordor  dismissing  an  appeal  for  default 
is  notone  falling  within  tho  dofinition  of  a 
"  decree "  as  contained  in  section  2,  Civil 
Procedure  Code.  It  cannot  be  regarded  as 
'•  the  formal  expro.-?.iion  of  an  adjudication 
upon  a  right  claimed,"  there  having  boon  no 
adjudication  in  the  Appellate  Court  on  the 
right  claimed,  and  the  wider  being  no  formal 
expression  of  such  a  matter. 

There  is  no  right  of  appeal  from  an  order 
dismissing  an  appeal  for  default  under  sec- 
tion 55G,  Civil  Procedure  Code. 

A  special  remedy,  however,  is  granted  by 
Bection  558,  Civil  Procedure  Code,  and  from 
an  order  under  that  section  refusing  to  re- 
admit an  appeal  there  is  an  appeal  under 
section  588  (27). 

liamdiaiidra  Pandurang  Naik  v.  Madhaio 
PurnsJiottain  Naik,  I  L.  R.,  IG  Bom.,  23,  Bad- 
alatha,  I.  L.  R,  2  Mad.,  75,  and  Ablahh  v. 
Bhagirahi,  I.  L.  R.  9  All,.,  427,  dissented  from. 
Jagannath  Singh  v.  Badhaii  and  others,  I.  L, 
R.  23  Cal.,  115,  followed.  MA  THA  DAN  v. 
MAUNG  SHWE  DOK  1.  L-  B.  R.  1900— 
1902  P,  183. 

3073    0XLIR17,0XLVIIB  7,9—8.556 

629 — Revieio  of  order  of  dismissal  for  default — 
Civil  Procedure  Code  s.  556,  629. 

Au  Advocate,  who  was  engaged  in  several 
cases  on  the  same  day  before  diflierent  Judges, 
expected  that  one  of  his  cases  would  not  bo 
callud  before  a  certain  hour.  It  was  however 
called  earlier,  when  ho  was  engaged  elsewhere 
and  was  dismissed  for  default  under  s.  55G  of 
the  Code  of  Civil  Procedure. 

Held,  on  an  application  for  review  of  the 
order  of  dismissal,  that  tho  Advocate  had  not 
been  "proveuted  by  sufHcient  cause  from  ap- 
pearing," in  the  seuso  of  section  629  of  the 
Code. 

Oriontal  Finance  Corporation,  Limited  v. 
Tho  Mercantile  Credit  and  Finance  Corpora- 
tion, Limited,  (18G6)  Bom  H.  C.  R.  11;  2G7, 
liar  Jilt  iMi  Sluikisanda.s  ;?  13ulliou  .\s30oiatioii, 
(iSoG)  Bom  H  G  R  III  .60;    Raj  Naraia  Bur- 


dhuu  and  another  v.  Alcroor  Cliunder  Roy 
Oohwdhry,  (1876)  21  W  R  lU,  cited.  :\I  V  NGS 
V.  MA  MA  AND  ONK,  2  L  B  R  IdOt  P  279. 

3074  0  XfjT  R17  S.  5.j7-See  3  )  C  G  30  No. 
81,  3t  G  403  No.  1351,  3  0  0  2G1  No.  1352,  24 
A  4G1  No.  1351  supra. 

3075-  O.  Xni.  R.  19-8.  653— Where  an 
appeal  loas  dismissed  for  df  luU  and  th'.  Ap- 
peLlanb  applied  to  hioc  the  appeal  re-opened 
on  the  grouud  that  he  was  misled  hy  Iiis  Ad- 
vocate 'loho  h'ld  onisuiiderstood  th<i  da: e  fixed 
for   the   h-Miring. 

Held — that  a  fair  opportunity  must  ha 
given  to  the  Appollanfc  to  prove  tliat  ho 
had  sufficient  cau^e  for  his  nonfi.ppeiranc3, 
and  tho  o.Kplanalion,  if  m\do  out,  wjuid 
be  a  reasonable  one  and  tho  Appellant  would 
bo  entitled  under  soctioa  5")S,  Civil  Pr.jrjo- 
dare  Code,  to  have  the  app.ial  reopon-jd. 
NCA  PO  AN  V.  NCA  NYQKT  BU,  NOA 
SHWE    OH  BEER  SINGH.     XJ.  3.  R.  1907 

p.  15  c  p. 

8078     0  XLI R  19—8.  558. 

Where  an  appeal  was  dismissed  in  default 
under  section  55G  of  tho  Code  of  Civil  Pr oco- 
dare,  and  ono  of  the  appellants  had  died  be- 
fore the  order  dismissing  the  appeal  was 
passed,  an  application  for  restoration  of  tho 
appeal  to  the  pending  file  might  be  midc  by 
any  ono  of  the  appellincs,  iu  caso  the  decree 
of  the  Court  of  first  instance  proceeded  on  a 
ground  common  to  all  tho  appellauts.  MU- 
HAMMAD JAN  V.  I3MDAR  KHAN,  W-  ST. 
A-  1901  p  192- 

3077     O   XLI  R   19— S.   558— Appeal— Re- 
mand —Dismissal  for  default. 

On  an  appeal  tho  case  was  remanded  to 
the  original  Court  under  section  5GS  o:  the 
Civil  Procoluro  Code.  Enquiry  i'jLo  the  case 
was  not  completed  by  the  origiiial  Court  with- 
in tho  time  allowed  by  the  Appellate  Court 
which  extended  the  time  originally  aUowod 
and  fixed  a  certain  date  for  the  he.iring  oi  ihe 
appeal  but  tho  dato  was  not  commuaici'jed 
to  tho  parties.  The  caso  was  not  retur^ied 
to  the  .\ppollate  Court  by  that  dato.  The 
Court  dismissed  the  appeal  on  none  of  the 
parties  appearing  on  the  date.  An  applica- 
tion to  re-admit  tho  appeal  was  rojected; 
On  revision — 

Hdd,  that  tho  action  of  the  Appellate 
Court  wii.s  wholly  irregular  and  u'tra  vires. 
MUHAMMAD  CHIRaGH  v.  MUSSAMMAT 
JAWAl.    90  p.  L.  R.  1903. 

8:373  O  XLI  U  19— S.  ojS— Appeal  disviiss- 
ed  in  d'  f:i  ult  —S ujjlcient  cause  for  re-admission 
of  an  a})2)<'al. 

Where  a  Distinct  Judge  dismissed  an  ap- 
peal in  default  at  11-30  A  :j:.,  and  himsali  left 
the  Court  ao  12-30  p.  M.,  while  the  appellant 
was  pri!p\,ring  an  application  for  restoration. 
H'ld,  that  this  was  a  gufaeient  cause  for 
roadraittiiTg  tho  appval  with  n  thu  moaning  of 
section  553,  Civil  Pro.^edur)  Code.  NABI 
BMvHSH  U.ABU  SOMAD  KilAN,  G3  P  WR 
1007. 

3)79  0  XLI  R  19-8.  553— Sea  26  M  O'JO- 
No  20yu  su}jra. 
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8080  O  XLI  R  30-S  559— Mortgage  decree 
for  lis.  100  or  iipivards — Sale  htj  unregistered 
dced-ValidUy~12  C  W.  N.  625  Roe  llogistra- 
tion  Act  III  of  1877  No  3G  Gol.  4GG. 

8081  O  XLI  R  20— S.  559— Addition  of 
new  parties — Limitation  how  effected  26  A.  528 
See  Limitation  Act  IX  of  1908.  S.  22. 

8081  0  XLI  R  20— S.  559— Person  intersted 
in   the  result  of  the  appeal. 

Held,  that  Section  559,  Civil  Procedure 
Code,  applies  to  parties  who  qtia  the  suit  may 
be  interested  in  the  result  of  the  appeal.  A 
plaintiff  whose  suit  has  been  dismissed  and 
who  has  not  appealed  could  not  be  impleaded 
as  a  respondent  and  given  a  decree  on  an 
appeal  against  a  decree  passed  in  favour  of  a 
co-plaintifT,  nor  could  a  change  be  made  in 
the  order  of  dismissal  passed  against  him. 
L  L.  R.,  XXV  Calcutta,  565;  XXVI  Calcutta 
109  and  P.  R.,  46  of  1892,  referred  to.  RAI 
BHOLA  RAM  v.  RAI  SETH  CHAND  MAL 
17  P.  L.  R.,  1901=23  p.  R.  1901. 

3082  OXLIR  20— S.  559— Decree  passed 
against  lorong  party — Appeal  by  that  party — 
Decree-holder  alone  inade  respondent — Appellate 
Court  cannot  implead  person  against  whom 
decree  ought  to  have  been  passed. 

Looking  at  the  language  of  S.    559,    G.   P. 
C,    apart   from    authority,    it  would    appear 
to  have  been   inserted   to    protect   parties  to 
the  suit  who  had  not  been  made    respondents 
in    the  appeal,   from     being     prejudiced     by 
modifications  made  behind  their  backs  in  the 
decree  under  appeal.     The  party  whom    it   is 
sought  to  bring  on  is  required  to  bo    interest- 
ed  in     the     result   of     the    appeal,     that    is 
to  say,  ho  must  be  shown  to  be    interested    in 
the  result  of  the  appeal  before  he  is   brought 
on,  for  once  he   is    brought   he   may    be   said 
to  acquire  an   interest    as   a    result  of    being 
brought   on.     When    a   defendant  has    been 
exonerated   and    there  is    no    appeal   against 
80  much  of  the  decree  as  exonerates    him,  no 
decree    can    be    passed   against    him    in     an 
appeal  by  any  other  party  to    a    suit  as  he    is 
no  party  to    such   appeal,    and  he  cannot  be 
said  to  be    interested    in   the    result    of    such 
appeal  by    another   party    unless    the    decree 
sought  to  be  obtained  against  the  respondents 
in  the  appeal  would    have    the  effect  of   pre- 
judicing liim  in  some    way   or  other.     A    de- 
cree having  been  made  against  a  wrong  party, 
it  is  not  competent  for    the    appellate    Court, 
in    an    appeal    by    that    party    in   which    the 
decree-holder  alone    is    made   respondent,    to 
bring    on    the    record    those  persons   against 
whom   the   Court   of    first    instance      should 
have  made  the  decree.  5  A  2G7  foil  25    C.    569 
not  foil,  31  C  109,  &  31  C  643  Refd.     SUBR  \- 
MANIAN    CHETTY    v.    VEERABLIADRAM 
CHETTY,  4  M-  L.  T.  104-18  M-  L-  J-  -452. 
3083     0   XLIR  20— S.  559— Poiuer  of  ap- 
pellate  court   to   add  persons  not   respondents 
when  appeal  was  presented    as  parties  respond- 
ents to  tlie  appeal.     33  G  329.     See  Limitation 
Act  IX  of  1908  S.  22. 


3084    0  XLI  B  20,    22—3.  559,  661— Be- .  ed. 


spondent  getting  a  decree  against  a  co-respond- 
ent. 

A  respondent  cannot  get  a  decree  againafc 
a  co-respondent  when  ho  has  submitted  to 
the  decree  of  the  Court  of  First  Instance  and 
has  not  filed  an  appeal  separately.  27  A.  23 
foil.     LOHIRE  v.  SITA.     4  A   Ij.  J.  772- 

3085  p  XLIR  20— S.  559— Security  for 
costs  against  an  appellant  in  forma  pauperis 
— Jurisdiction  of  Court — Dday, 

Although  the  Court  has  jurisdiction  to 
make  an  order  for  security  for  costs  against 
an  appellant  in  forma  pauperis,  such  an 
order  should  be  made  under  very  special 
circumstances     3  M.  66  foil. 

It  is  very  important  that  applications  of 
this  nature  should  be  made  with  due  promp- 
titute  and  should  not  be  put  in,  af ter  .  the 
bulk  of  the  costs  has  been  incurred  on  both 
sides.  5  C.W.N.  119  and  33  Ch  D  76  f  Ml. 
SRINIVASA  SASTRIAL  v.  SUBRAMANIA 
AIYAR.    17  M.  L.  J.  583- 

3086  0  XLI  R  20,  32  -  S.  559,  577— Decree 
against  respondent  joined  nnde.n  section  559. 

Held,  that  the  District  Judge  was  com- 
petent under  section  559,  Civil  Procedure 
Code,  to  make  the  defendant  against  whom 
the  claim  was  dismissed  a  respondent  to  the 
appeal  of  the  defendants  agiinst  whom  the 
decree  was  passed  as  the  successful  defend- 
ant was  '  interested  in  the  result  of  the  ap- 
peal.' 

Held,  also,  that  it  was  open  to  the  Dis- 
trict Judge  to  vary  the  decree  under  section 
577  by  transferring  the  liability  to  the  de- 
fendant impleaded  under  section  559.  KAR- 
VIRAYA  GIDACHAYA  v.  LAXMIBAI.  8 
B  L  R.  172 

3087  0  XLI  R  20-S.  559.  See  L.  B.  R. 
1904  P.  277,  No.  1831  siipra. 

3088  0  XLI  B  21— S.  5(i0. 
For  lim'tation   purposes  an    application 

for  re-hearing  of  an  appeal  heard  ex-parte 
must  be  taken  to  have  been  presented  on  the 
date  of  its  first  presentation  and  not  on  the 
date  when  it  is  re-presented  after  amend- 
ment. 

A  landlord  is  bound  to  put  the  tenant 
into  possession  of  the  land  let  to  him,  and, 
unless  and  until  he  does  this  he  is  not  en- 
titled to  the  rent— 9  W.  B.,  582  followed. 

It  is  not  necessary  that  the  acceptance 
of  a  Vakalatnamah  by  a  pleader  should  be 
in  writing.  SHAMA  PROSAD  GHOSH  v. 
TAKI  MULLIK.     6  W-  N   C-  816- 

3089-  O.  XLI.  B.  21— S.  560— Ex-parte 
decree — Application  to  set  aside — Notice  of 
date  fixed  for  hearing  served  on,  pleader — 
Befusal  of  pleader  lo  sign  receipt  of  no- 
tice. 

Notice  was  given  to  the  pleader  of  the 
appellant  of  the  day  on  wi  ijih  ihe  case  was 
to  be  heard.  The  pleader  'refused  to  sign 
receipt  of  the  notice  and  did  not  inform 
his  client  about  it.  Neitheir  of  them  ap- 
peared on  the  day  fixed  for  hearing.  The 
Court  then  heard  the  case  ex-parte.  Appli- 
cation  made  to   re-hear  the   case  was   reject- 
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Held,  that  the  paction  of  the  Court  wag 
not  open  to  any  objection.  HAU  TRASAD 
V.    ABDUL    UAHMAN.     A-    W-  N-  1905  P- 

44- 

8090-  O.  XLI.  R.  21 -S.  560— Applicabi- 
lity of,  to  app'ials  under  Rent  Recovery  Act 
X  of  1859 — llare  Krishna  Mahanti  v.  Bishun 
Chandra  Mahanti,  7  C.  L.  J.  426 — See  Ben- 
gal   Rznt   Recovery   Act   X  of   1859    S.    161. 

8091-  0.  XLI.  R.  22— S.  561— Cross-objec- 
tions. 

As  a  general  rule,  the  right  of  the  res- 
pondent to  urge  cross-objccLiODS  under  sec- 
tion 5G1  of  the  Civil  Procedure  Code  is 
limited  to  his  ur<;ing  them  against  the  ap- 
pellant only— iJ  \V.  R.,  26,  Cal.  114;  25  Cal. 
665,  referred  to.  SHABE-UD  DIN  v.  DEO- 
MOOUAT   KOEll.     80    C-    655- 

8092-  O.  XLI.  R.  22— S.  561. 
Objections  can  be  preferred  under  sec- 
tion 5(51  of  the  Civil  Procedure  Code  only 
in  those  cases  in  which  the  party  propos- 
ing to  file  them  might  have  appealed  and 
did  not.  An  unsuccessful  appellant  can  not 
raise  the  points  in  dispute  in  his  appeal 
by  preferring  objections  after  dismissal  of 
his  appeal.  KAMJl  DAS  v.  AJUDHIA  PRA- 
SAD.   A-   W.  N-  1905  p.  160. 

8093-  0.    XLI.    R.  22— S.   561. 

The  objections  allowed  to  be  urged  by 
the  respouaeuts  under  Section  561,  Civil 
procedure  Code,  are  limited  to  the  person 
who  has  appealed  against  him,  and  his  res- 
pondeui's  rights  are  not  enlarged  by  the 
mere  addition  to  the  list  of  persons  of  other 
persons  who  should  not  have  been  put  on 
the   list   at   all. 

S.  D.  A.,  N.  W.  P.,  1863,  Vol.  IL  360; 
7  Mad.,  215  referred  to.  KALLU  v.  MANNL 
28  A-  98. 

8094.  O.  XLL  B.  22— S.  561 -Extension 
of  time  for  fill HQ  objections — Discretion  of  Ap- 
pellate  Court. 

Where  objections  under  Section  561  of 
the  Civil  Procedure  Codo^  filed  after  the 
expiry  of  the  prescribed  period,  were  know 
ingly  permitted  to  be  taken  by  the  Lower 
JjOjJD  O  XLI  R  22— S.  561— Madras  Rent 
Recovery  Act  {Vlll  of  1865y  Mad.\,  section  11 — 
Landlord  and  Tenant — [lent.  EnJiancemeni 
of — Sanction  of  Collector  for  eucliancement  not 
bindihg  on  Courts — Judicial  Proceedings— 
Sanction  in  general  terms — App^^al — Poujer  of 
Appellate  Court — Cro'is  objectio)is. 

The  saucLion  of  the  Collector,  under  sec- 
tion 11  of  the  Madras  llont  Recovery  Act, 
authorising  an  enhancement  of  rent  by  the 
laudloiQ,  has  not  the  binding^  force  of  a  deci- 
sion biitvveen  the  parties,  and  Courts  dealing 
with  ttie  matter,  are  not  precluded  from  ques- 
tioning the  existauce  of  the  conditions  re- 
quired by  the  proviso  to  section  11,  or  tlie 
amount  ot  the  enhancement,  altlioug.h  they 
cannot,  be  sauctioued.  Such  sanctions,  as  con- 
tainiuing  the  opinian  of  unbiased  expert?:,. 
ought  to  be  respected  by  (Courts,  ar.d  ought 
not,  to  be  disregarded  except  on  the  strongest 
grouuda. 


Acts  Sup:  Govt.  (V  of  1908)    (Contd.) 

Sanctions  under  section  11  of  the  T^Iadraa 
Rent  Recovery  Act  are  judicbil  proceedings, 
Omission  to  hear  the  tenant  before  granting 
sanction  will  not  necessarily  invalidate  it, 
although  it  may  detract  from  the  weight  to 
be  attached  to  it  by  the  Courts. 

It  is  incumbent  on  the  landlord  to  shov7 
that  the  lands,  in  respect  of  which  enhance- 
ment is  claimed  on  the  ground  that  addition- 
al water  rate  is  imposed  by  Government,  are 
actually  liable  to  pay  water  rate  to  Govern- 
ment. 

The  sanction  of  the  Collector  under  sec- 
tion 11  of  the  Madras  Rent  Recovery  Act  may 
be  general. 

Under  section  561  of  the  Code  of  Civil 
Procedure,  an  appellate  Court  on  any  grounds 
warranted  by  law,  though  such  grounds  may 
not  have  been  referred  to  or  even  disallowed, 
by  the  lower  Court.  THE  RECEIVEll  OP 
NIDADAVOLE  ESTATE  V.  VEGASENA 
SUBBARAJU,  28  M427. 

8096  O  XLI  H  22— S.  561— Competition  be- 
tween registered  document— Objection  by  respon- 
dent—itypothecatioji  of  moveable  properties— 9 
C  W  Nl4—See  Registration  Act  III  of  1877 
No  132  Col.  491. 

3097  0  XLI  R  22- S.  56t—Applicahility 
of,  to  cases  under  Bombay  City  Improvement 
Act  Raghunabh  Dass  Gopal  Das  v.  Secretary  of 
State  for  India  in  Council  7  B  L  R  569-29  B 
514— See  Bombay  City  Improvement  Act  sec. 
48, 

3098  0  XLI  R  22— S.  561— Enforcement 
of  contract  by  one  not  party  to  it — Privity  of 
contract— Gross  objections  filed  within  one  month 
from  service  of  swnmtons— Appeal. 

In  1886  D.  executed  three  simple  money 
bonds,  aggregating  Rs  200  in  favor  of  M., 
the  brother  of  H  plaintiff  No.  1  D-also  mort- 
gaged some  land  to  H  for  Rs.  lOa  In  Janu- 
ary^ 1890,  D  sold  a  share  in  a  village  to  plaint- 
iffs No.  2,  3  and  4,  the  sons  of  plaintiff,  No. 
1.  In  the  deed,  it  was  stated  that  sums  of 
Rs.  290  and  100  were  left  with  the  purcha- 
sers for  the  discharge  af  the  above  debts. 
The  present  defendant  then  sued  D  and 
plaintiffs  No.  2,  3  and  4  for  pre-emption  and 
obtained,  a  dooree  for  posses&ion  of  the  pro- 
perty on  payment  of  va.rious  sum^s  including 
the  above  debts  to  the  plaintiff  No.  1  and 
th<3  heirs  of  M  whosoever  they  miy  be  do- 
teriuinod  to  be.  As  neither  the  heirs  of  M 
nor  II  were  parties  to  the  d-ecreo,  the  decree- 
holder  man oiged.  to.  obtain  posscision  af  the 
property  v/ithout  paying  the.<o  two  sums.  H 
and  his  sons,  plaintiffs  No.  2,  a  and  4,  then 
sued  for  the  recovery  of  those  suuis.  The 
Munsiff  decreed  lis.  100  and  interest  to  the 
plaintiff  No.  1  and  rejected  tbe  claim  far 
Rs.  290-.  The  plaintills  appealed  to.  the  Dis,- 
triet  Judge  and  tlu)  samjuaus-  to  the^  re- 
spondent issued  an  21st.  Aprilv  1900,  was 
served  an  him  on  April  26lh.  .0^  May  1st  the 
respondent  as.ked  for  an  adjoarumfiut  La 
ord'cr  ta  file  objections  under  section  561, 
Civil  Procedure  Code.  The  Jud^e  refused 
the   request    sayia«   "TlioEe  liaa,  been    thia 
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docrco  against  him  for  3^  months  and  ho 
ha3  not  p.ppcalocl  against  it,  &o.,  &c.,"  and 
alluwod    Ihu  appoal, 

ITrld,  that  the  ohjcct  of  section  561, 
Civil  Pi-ocoduro  Codo,  is  to  allow  a  respon- 
dent to  an  nppotil  to  act  procisoly  aa  the 
dGicndant  wished  to  act  in  this  case,  and 
tliat  one  month  should  in  such  cases  be 
allowed  to  elapse  between  the  service  of 
summons  on  the  respondent  and  the  date 
of  hearing  the  appeal  and  the  defendant 
by  his  nppoal  having  brought  the  whole 
catjo  before  the  appoallato  Court,  the  appeal 
can  bo  dialt  with  between  the  parties  as  if 
th3  defeudtint  had  put  forward  objections 
under  section  561,  0.  P.  0.,  and  they  had 
boon  dismissed  by  the  Lower  Appeallato 
Court. 

Iliid,  also,  that  plaintiffs  No.  2,  3  and  4 
li.vviug  net  been  parties  to  the  contract 
with  D  in  the  capacity  of  the  representa- 
tives of  ]*>I,  they  are  strangers  and  cannot 
enforce  that  contract.  Further,  held,  that 
neither  the  plaintiffs  nor  any  other  persons 
as  r;  preseiitatives  of  M  could  have  sued  the 
purcliasers    of    ^lie  property    on  the  contract. 

Held,  fitrHicj',  that  the  present  suit 
could  not  be  maintained  against  the  pre- 
eniptr,:!-,  thi;  pres-:;rt  defendant.  H.  did  not 
sue  upon  Li;--  mortgage  but  upon  the  decree 
for  pre-emption  to  which  he  was  not  a  party 
nor  was  ho  one  of  the  purchasers  of  the  pro- 
pc-rty.  Neither  in  name  nor  in  reality  v/as 
he  a  party  to  the  contract;  therefore  he 
could  not  have  enforced  it  against  the  pur- 
ch-vsers  and  he  cannot  enforce  it  against 
the  defendant,  the  pre-emntcr.  KEDAR 
NATil   V.   illRA    LAL.     5  O".  C-    235- 

8039  0.  XLI.  R.  22  S.  561.-Gross  ohjec- 
tions  r,iaiiit''ii)iabl3  07ily  regarding  the  princi- 
pal appeal  —Separate  appeal  loith  respect  to 
separate  orders  passed  on  separate  appeals — 
Dcorlia,  paynien-t  of  interest  not  penal  provi- 
sion. 

The  plaintiffs-respondents  filed  a  suit 
against  the-appcilant  to  redeem  certain  mort- 
gages, one  OL  which  c^itained  a  stipulation 
that  trio  mortgagors  should  pay  on  redemp- 
tion he  principil  sum  and  half  as  much 
again  commonly  called  dcorha.  They  con- 
tendo  !  that  th:-y  were  not  bound  b)'  the  con- 
dition for  uho  payment  of  dcorlia.  The  de- 
fence of  the  lippollant  was  that  the  deorha 
was  payable  and  that  he  was  entitled  to  cer- 
tain sams  oi;  account  of  improvements  effect- 
ed by  him  and  rent  of  certain  land  demised 
by  him  to  the  respondents.  The  Court  of 
first  instance  disailovved  the  deorlia,  but  al- 
lowed other  items  on  aocoiint  of  improve- 
ments and  rent.  Both  parties  appealed  to 
the  District  Judge,  the  defendant-appellant 
claiming  the  Deorha  and  objecting  to  the 
lov/er  Court's  order  as  to  costs.  His  appeal 
wo.s  dismissed.  The  plaintiffs  in  their  ap- 
peal objected  to  the  items  awarded  on  ac- 
coui:t  of  improvements  and  rent  and  also 
as  to  costs  awarded  by  the  lower  Court. 
The  District  Judge   allowed  the  appeal  as   to 


costs  only  and  dismissed  the  rest  of  the  ap- 
peal. The  Defendant  appc^alod  to  the  Court 
of  the  Judicial  Commissioner  against  the  dis- 
missal of  his  appeal  by  the  District  Judge. 
The  plaintiff's  instead  of  filing  a  separate  ap- 
peal filed  objections  under  S.  561  Civil  Pro- 
cedure Code. 

Held  that  the  objections  under  section 
561,  Civil  Procedure  Code,  filed  by  the  plaint- 
iffs', wore  admissible.  They  could  under  S. 
561,  Civil  Procedure  Codo,  bo  allowed  to  ob- 
ject only  to  the  decree  against  which  the 
appjllant  was  appealing;  if  they  wanted  to 
appeal  against  the  order  of  the  District 
Judge  passed  on  their  appeal,  they  ought  to 
have  filed  a  separate  appeal. 

Held,  further,  that  the  stipulation  for 
the  payment  of  deorha  was  not  in  the  nature 
of  a  penalty  and  could  therefore  bo  legally 
enforced.  MIIIAN  B\KHSFI  v.  BaJRANG 
BAHADUR  SINGH    IQ  0-  C-  214- 

8100  O.  XLI.  R.  22.  Sec.  561— Support- 
ing decree  of  loioer  court  on  a  point  decided 
against  a  'party. 

A  party  not  objecting  to  the  decree  of 
the  lower  court  can  under  s.  561  of  the  0.  P. 
Code,  support  thati  decree  on  any  ground 
even  on  that  decided  against  him  by  the 
lower  Court.  MA  MAYOG  o.  MA  SU.  J 3  B- 
L.  R.  374. 

8101  0.  XLI,  B.  22— Sec.  561— Pauper 
— Plaintiff  partly  siiccessfid — Memorandum 
of  objection  in  forma  pauperis. 

A  as  a  pauper  sued  B  for  the  recovery  of 
certain  propert)',  and  obtained  a  decree  for 
part  of  the  property  claimed.  B  appealed 
against  this  decree,  and  A  filed  ebjections 
under  S.  561  of  the  Code. 

HcUl,  that  the  plaintiff  may  be  allowed 
to  take  in /on;ia  pauperis  any  objection  to 
the  decree  which  he  could  have  taken  by 
way  of  appeal. 

Held,  further  that'the  provisions  of  Ch. 
XLIV,  0.  P.  C,  so  far  as  they^  can  be  mada^ 
applicable,  now  apply  to  an  objection  filed 
in  accordance  with  S.  581,  0.  P.  G.  (1  B  75, 
11,  C.  735,  8  M.  214  dist).  PC  HLAING  v. 
MA  O  4  L.  B  E.  282. 

3102  O.  X.  L.  I.  B.  22— S.  561— Omis- 
sion to  file  cross- objection  in  appeal.  Incoynpe- 
tency  'to  take,  sncJi  objection  in  further  ap- 
peal.    52   P    W  B  1907. 

See    Successions    Act   X    of    1865  Col:  77. 

SIOS  0.  X.  L..I.  R.  22— S.  561.  Stamp 
duty  on  objections  filed  under  this  section ^ 
not    payable   before   hearing.     25    M   24. 

See  Court  Fees   Act.    VII  of  1870  Col.  98. 

3104     O.   X.L.  LR.22—S.  561. 

Where  tthe  first  Court  has  decreed 
plaintiff's  claim  only  agninst  one  or  more 
of  several  defendants,  the  appellate  Court 
simply  on  appeal  by  the  successful  de- 
fendants, and  without  a  cress  appeal  on  be- 
half of  plaintiff  has  no  jurisdiction  to 
disturb  that  portion  of  the  first  Courts 
decree  which  is  in  Javor  of  the  successful 
defendants.  46  P  R  1892  followed.  57  ^ 
W  R.  1905. 
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3105  0.  X.  L.  L  R.  22S.  5G1.  kpneal— 
Cross- objections  by  respondent — Appeal  cannot 
be  luiDulrawn  ajter  co)nni<inccm<\nt  of  hearing 
of  appeal. 

On  tho  dato  fixed  for  the  hoaring  of 
an  appeal  and  cro3S-objoc'ioas  filed  by  tho 
respondent  against  a  docreo  for  rodomp- 
tion  of  mortgaged  property  tho  Divisional 
Court  ordered  tho  respondent  to  file  by 
tho  next  hearing  stamp  safficiont  to  cover 
the  amount  claimed  by  him  in  his  cross- 
objections  and  to  put  in  an  account  of 
rent  of  the  mortgaged  property.  On  the 
subsequent  hearing  of  the  cases  the  ap- 
pellant sought  to  vyithdraw  his  appeal  and 
urged  that  the  cross-objt'ctions  sliould  not 
be  heard.  Divisional  Judge  refused  to  grant 
the  application  on  the  ground  that  the 
hearing   of    the    appeal     had    cominoncod. 

Held^  that  the  order  of  tho  Divisional 
Judge  was  right.  10  AIL,  587,  P.  R  ,  53  of  1896, 
3  Mad.,  H  C.  R.,  702,  23  W.  R.,  229,  9 
Bom.,  28,  followed.  GOKAL  OH  AND  v.  PA- 
LA  MAL.    24  p.  L.   R.  1908 

8106  0.  X.  L.  I.  R.  22— S.  561— May  not 
only  support  the  decree  on  any  of  the  grounds 
decided  against  him — Ground  not  referred 
to  by   the  lower  court. 

S.  561,  0.  P.  C,  in  no  way  prevents 
an  appellate  court  from  upholding,  tho 
decree  of  the  lower  court  on  any  ground 
which  in  law  warrants  such  upholding, 
even  though  that  ground  may  not  have 
been  referred  to,  or  disallowed  in  the  lower 
Court.  RECEIVER  OP  NIDADAVOLE  ES- 
TATE   V.     VEGASENA     SUBBARAJU.     28 

M.    427  at  455. 

8107  0.  XLI.  R.  22— S.  561- Valuation 
of  suit  for  redemption  for  purposes  of  further 
appeal — Revision — Piinjab  Courts  Act,  1884,  S. 
40  (1)  (a)  {ii)  S  70  {!)  (b)  -  Foreclosure— Defec- 
tive notice — Reg.  X  VII  of  180Q — Waiver  to  take 
advantage   of  legal  defects. 

In  a  suit  for  redemption,  ou  half  of  a 
building  which  half  was  worth  more  than 
Bs.  2,  50v),  but  the  mortgage  burden  on 
which  was  only  Rs.  1,  500,  the  claim  was  for 
redmption  on  payment  of  Rs.  1,  000,  and 
the  decree,  appealed  against,  was  for  re- 
demption on  payment  of  Rs.  1,  500,  the 
value  of  tho  suit  was  held  to  bo  Rs.  1,  500, 
i.  c,  the  sum  made  payable  by  tho  decree 
appealed  against,  and  not  the  value  of  the 
property  bearing  the  mortgag;igo  burden, 
and  the  case  was  held  to  be  one  to  be 
argued  on  the  basis  of  cl  (6)  of  S.  70  (1) 
of  the  ruujab  Courts  Act  and  not  under 
S.    40    (i;     (a)     (ii). 

Where  a  mortgagor  appeared,  ou  receipt 
of  a  defective  notice  of  foriolosure  issued 
under  the  provisiois  of  Reg.  XVII  of 
180G,  to  contest  tho  notices  and  offered  to  pay 
the  proper  persons,  li'ld  that  tho  mere 
oITer  to  pay  to  the  persons  entitled  did 
not  amount  to  a  waiver  of  hs  right  to 
take  abvantago  of  the  lcf',al  dcfcots  in  the 
forelosure  proocdaro  in  a  subsequ'jnt  suit 
fur  tho  rodempiion  of  the  m^rlgago  (2i  P. 
B    lyoa   Bled,    to) 
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Quaere. — Whether  oroas  objections,  under 
S,  5GI,  0.  P.  0.,  can  bo  entertained  by  an 
ii.pndl ate  Court  in  a  case  where  no  appeal 
lios.  B\LWANT  SINGH  v.  RAM  DAS. 
28  p.  R    1908. 

8108  O  XLI  R  2iS.  561— Pauper  ruspon- 
dent— Right  topraen'  objections  with  outpaying 
stamp  duty-(^ourt-F.'es  Act  (Vlfof  1870),  S.  14. 
A  pauper  respondent  cannot  present 
objections,  under  the  section,  without  paying 
stamp  duty,  because  the  Court-Foes  Act,  S.  16, 
lays  down  absolutely  tliat  tho  Court  shall  nob 
hear  such  oI)jections  unless  and  until  tho 
respondent  shall  have  paid  tho  additional  feo 
due  under  the  .'  ct  and  no  exception  is  made 
in  favour  of  pauper  respondent.  (1  B  75.  11 
C  735  and  8  M  214  foil)  RAJA  RATAN  SINGH 
V.  RANI  BENI    BAI,     1  Jjf.  L    R-  33- 

3109  O  XLI  R.  22— S.  561  — Decree  for  salj 
of  mortgaged  property— Rights  of  prior  mort- 
gagees— Mortgagors — Cross  object  ions  Lien — 
Costs — Appeal. 

The  plaintiff  obtained  a  decree  for  sale  of 
certain  mortgaged  property  subject  to  the 
rights  of  prior  mortgagees  who  were  made  co- 
defendants.  On  an  appeal  by  the  mortgagors 
regarding  costs  the  plaintiff  filed  cross  objec- 
tions against  tho  prior  mortgagees  urging  tiiat 
the  property  should  be  sold  free  of  any  lien. 
Held,  that  such  cro.'ss  objections  ought 
not  to  have  been  entertained.  RAM  RATAN 
HARLAL  V.  HIRA  LAL  14-  C-  P.  L-  R-  1901 

P-  46 

8110  O  XLI  R.  22,  25,  S.  561,  566— Appel- 
late Court  can  not  after  remand  decree  more 
than  vlaintilf  was  content  -with— First  decree 
—No  appeal 'by  plaintiff— Decree  in  favour  of 
defendant  on  his  appeal— Second  appeal  by 
plaintiff — Remind. 

Tlie  plaintiff  sued  in  ejectment.     The  first 

Court  gave  him  a  decree.    Defendant  appoaled. 

Plaintiff  did  not  oven  file  a    memo    of    objeo- 

tinns.        Dofondant's     r.ppo.il     was     allowed. 

Plaintiff    preferred     a     second     appeal.     Tho 

case  v>ras  remand.rJ  to  the  first    appoal    Court 

I   for  disposal  on  fresh  investigation. 

I  Held,  tb  it  the  first  appeal    Court    cannot 

'  give  plaintiff  moro  than    what   was    given    to 

him  by  th>;  original  decree  of   the    Munsiff. — 

AGILUL  IIOSSAXN  v.  DINO    t^ATH  DUTT. 

04  p  9'3Q 

3lTl  0  XLI  R,  2d,  S  108  0.  XLIII  R.  2  Ss. 
561  'X-  .y.)0— Appeals  from  orders. 

S  590  of  tlie  Civil  Pro.  Code  makes 
anplicablo  the  procedure  of  S.  561  to  app'jala 
from  orders  and  a  m-mora-idum  of  objec- 
tions will  lie  21  A  207  Rofd.  i^ELL^MMAL  v. 
VEGAPPA  NATOKEll.  3M   L-  T-    248- 

8112.  OXLI  B,22,  3i  Ss  561  and  577— 
Plaintiff's  suit  for  possession  or  return  of 
purchase-money- De^re-d for  po.^scs'non— Appeal 
—Appellate  Court  decreeing  return  of  pur- 
chase-money, legality  of— Necessity  for  vu  mo. 
of  objections.  .  , 

A  bouanii  purchaser  in  a  court  sale  sued 
to  recover  poss.-ision  from  the  .lerendant  or, 
in  t!ie  alt.;vnafivt\  for  the.  purcbase-moii.^y 
paid   by   him    for    the    house.     Tho     ManaiS 
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gavo  tho  plain  Lift"  a  docjruo  for  possession. 
Ou  appeal  Llij  DisLricfc  Judge  liolU  thab  the 
plain  lilt's  suiL  for  possession  was  barred  by 
S.  317,  C.  P.  0.  He  fimliiig  tliaL  tlie  pur- 
oliase  niouoy  had  bjen  paid  l)y  Ihe  plaintiff 
gave  hini  a  deereo  for  the  recovery  of  such 
sums.  In  second  uppoal  by  tlio  defendant 
it  was  contended  thai  he  should  not  have 
granted  the  alternative  relief  inasmuch  as 
the  plaintiff  did  not  put  in  any  memorandum 
of  objeeLions  under  a.  5G.1.  G.  P.  0.  Held  that 
no  memo,  of  o  joctious  was  necessary  in  the 
case.  28  U  22U  Dist.  KUPPUS  WAMI  (JilKrrY 
V.  SAMlJDiiA  YIJIA    NAINAK,  4M.    JL.    T 

266- 

3113     0  XLIii.  2:i-~S.   561   See   3  N.  L.  K. 

85  rso.  IGGi,  TOG  49  No.  12G5,  17  M.  L.  J,  02 
No.  IbSy,  U  B  it  VJOS  P.  15  No.  24G2,  A.  W. 
N.  I'JOl  P.  2G  No  2790,  28  M.  229  No  30:J8,  A. 
W.N.  1905  P.  200  No  3039,  4  A.  L.  J.  72  No. 
308i  6a])ra. 

8114     0  XLIR  23  -S.  562. 

In  the  Gourt  of  first  instance  the  case 
had  proceeded  to  a  hearing  after  issuess 
fixed,  when  the  Pleader  for  tUt  plaintiff  and 
the  Mukhtar  for  the  defendanij  put  in  an 
application  praying  that  the  case  might  be 
decided  on  question  of  law,  and  they  declined 
to  go  into  the  facts.  The  application  was 
allowed.  On  the  next  day  lue  defendant 
represented  to  Gourt  that  liis  Mukhtar  was 
not  authorised  to  waive  his  right  to  a  deci- 
sion upon  the  facts  in  issue,  and  asked  the 
Court  to  come  to  a  decision  upon  the  facts 
in  issue.  The  Gourt  disallowed  the  prayer 
and  dismissed  the  plainlifi's  claim  on  the 
question  of  law  only.  On  appeal  against  the 
decree  the  defendant  urged  under  .Section  5G1 
that  his  prayer  tor  inquiry  into  the  facis 
should  have  been  granted  by  the  Gourt  of 
first  instance.  The  Appellate  Uourt  allow- 
ing the  objection  under  Section  5G1  rem.aud- 
ed  the  cabe  under  Section  5G2. 

On  appeal  the  High  Gourt  decreed  the 
plaintifi's  claim  and  held  that  the  act  of  the 
Mukhtar  fell  within  the  scope  of  his  authority, 
and  the  Lower  Appellate  Gourt  should  have 
BO  held  instead  of  remanding  the  case. 
PIRBHU    DIAL    V.    YAKUB   ALI     KHAN. 

W-  N-  A^  1901,  P  141. 

31 15  O.  XLL.  R.  ^J— /S.  562— Agra  Tenan- 
cy Act  ( II  oj  VMi,  Local)  Section  Wi— Land- 
lord and  Tenant — Tenant  right.  Question  o/, 
in  Civil  Court — Remand — Procedure  to  be 
adopted  by  Appellate  Court — Jurisdiction  o/ 
Civil  and  Revenue  Courts. 

When  a  Givil  Appellate  Court  finds  that 
the  Court  of  Original  jurisdiction  has  not 
passed  certain  orders  wiiich  it  should  have 
passed  under  section  20::  of  A  ^ra  Tenancy 
Act,  the  procedure  to  be  followed  by  the 
Appellat-e  Gourt  is  not  to  rem^and  the  case, 
but  to  send  the  case  back  to  the  Original 
Court  with  instructions  to  pass  an  order 
which  it  ought  to  have  passed  when  the  case 
was  before  it.  \V.  N.  All.^  1904,  p-  114 
followed.     MARK  v.  GaURI  SAHaL    A.  W- 

N.1905P  46=2.  A.  L.J  im- 
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8116-  O.  XLI.  n.  2d—S.  5G2— Remand— 
Arbtiratiun — Ajypeal  from  decree  passed  «  in 
accordance  with  award — Matter  referred  to 
second  arbitration  during  pendency  of  appeal 
— Second  arbitration  proved  infructuous — Pro- 
cedure.. 

The  plaintiff  brought  a  suit  against  the 
defendant  to  recover  a  certain  sum  of 
money.  The  matter  was  referred  to  arbitra- 
tion by  consent  of  parties,  and  a  decree  waa 
made  in  accordance  with  the  award.  The 
defendant  appealed.  During  the  pendency 
of  the  appeal,  the  parties  agreed  to  refer  the 
matter  again  to  fresh  arbitration,  but  the 
arbitration  proved  infructuous.  The  appel- 
late Gourt  holding  that  tho  award  could  not 
be  sustained  remanded  the  case  under  sec- 
tion jj5G2  of  the  Civil  Procedure  Code  to 
the  Gourt  of  first  instance  for  trial  on  the 
merits. 

Held,  that  under  these  circumstancea 
the  case  was  rightly  remanded  by  the  lower 
appellate  Court.  RAHIM  BAKHSH  v.  RAM 
i^ATH.  A.  W.  N.  1905.  P^  164  =  2.  A.  L-  J. 
477. 

3117     0.   XLL   R.   23— S.    56^-Remand-^ 
Preliminary  point. 

A  remand  order  under  section  5G2  of  the 
Civil  Procedure  Code  can  be  made  only  when 
the  suit  is  decided  by  the  original  Gourt  on  a 
preliminary  point  and  the  appellate  Gourt 
set  aside  the  original  Court's  decision  on  that 
point. 

A  preliminary  point  is  a  point  which  ia 
collateral  to  the  merits  of  the  case  the  deci- 
sion upon  which  in  one  way  may  put  an  end 
to  the  case  on  the  merits  and  in  another  way 
leaves  a  subsisting  case  on  the  merits.  P.  R^ 
109  of  1887  and  G  of  1892  referred  to.  TELU 
RAM  V.  LACUHl  RAM.  49.  2-  L-  K-  1^05. 
3ii8.  0.  XLL  R.  23— S.  56'A— Remand— 
Priliminary  point. 

A  suit  buould  not  be  renvanded  under 
Section  5G2  ol  the  Givii  Procedure  Code  when 
It  is  determined  on  a  point  which  was  the. 
main  issue  of  fact  in  the  whole  case  and  at 
crucial  question  on  the  merits. 

A  priliminary  point  is  a  point  which  is 
collateral  to  the  merits  of  the  case,  the  deci- 
sion upon  which  in  one  way  puts  an  end  ta 
the  case  and  in  another  way  leaves  a  subsist- 
ing case  on  the  merits.  F.  R.,  109  of  1887, 
P.  P.  43  0/  1902,  S.  C.y  35  P.  L.  P.,  1902,  20 
Cal.y  425  rej erred  to..  A  LI  MUHaMMaD  v, 
RALARAM.     157  p.  L-  K-  1903 

8119    C  A'Pi  R  23— S.  562- Remand—Pre-^ 
limmary  poiid.     Suit  not  decided  on — 

The  original  Court  dismissed  the  plain- 
tiff's suit  for  ejectment  of  the  defeadants  and 
damages  for  trespass  on  the  ground  that  he. 
failed  to  show  his  right  to  possession..  On 
appeal  the  right  was  found  as  established  and 
the  suit  was  remanded  under  sec.  562  of  the. 
Civil  Procedure  Code. 

Held,  that  the  suit  not  having  been  de. 
cided  on  a  preliminary  point  the  order  of  re- 
mand under  section  002  of  the  Civil  Proce- 
dure Code  was  illegal.  The  lower  appellate; 
Court  ahould  havo  remanded  the  isjiie  as  ta 
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damages,  if  neoossary,    under   section    5GG  of 
the  Code.     DEBI  v.  JBUNYAD    ALI,   AWN 

1905  P 157 

8120  O  XLI  R  23— S.  562— Remand— Pre- 
liyninary  point — Decision  of  case  on  one  of  the 
issues. 

A  suit  is  disposed  of  on  a  preliminary  point 
within  the  meaning  of  section  5G2  of  the  Civil 
Procedure  Code  when  hy  reason  of  the  deci 
Biou  on  one  or  more  of  the  issues  recorded  in 
the  case  there  lias  beon  no  necessity  for  the 
consideration  of  the  other  issues. 

If  in  such  a  case  the  appellate  Court  finds 
that  the  issues  considered  nave  been  wrongly 
decided  and  the  suit  is  in  consequence  wrong- 
ly dismissed,  and  a  consideration  of  the  other 
issues  is  necessary  for  a  proper  disposal  of  the 
suit,  a  remand  is  allowable. 

Where  the  Court  of  first  instance  framed 
issues  and  recorded  evidence,  but  tried  only 
one  issue  and  decided  the  suit  with  reference 
to  its  finding  on  it,  and  left  the  other  issues 
which  related  to  the  other  questions  arising 
in  the  suit  undetermined — 

Held,  that  the  appellate  Court  was  com- 
petent to  remand  the  case  under  section  562 
of  the  Civil  Procedure  Code.  Q  All,  2,0  foot- 
note and  IG  Mad,  207  followed.    MATA  DIN  v. 

JAMNA  DAS,  AWN  1905  P  159-2  A  L  J 
685  =  27  A  691. 

3121  O  XLI  R  23— S.  562-Remand— Pre- 
liminary point. 

Where  the  District  Judge  disposed  of  all 
the  issues  framed  in  the  suit  and  rejected  the 
claim  and  the  Divisional  Judge  set  aside  the 
order  of  the  District  Judge  and  remanded  the 
suit  under  section  562  of  the  Civil  Procedure 
Code— 

Held,  that  the  suit  not  having  been  dis- 
posed of  on  a  preliminary  point  remand  un- 
der section  562  of  the  Civil  Procedure  Code 
was    illegi^l.     LOKU    RAM   v.  SETH    NIRSI 

DAS.  57  PLR  1904. 

3122  O,  X  L  I  R.  23— S.  562,  A  suit 
dismissed  on  a  priliminary  point — Remand — 
Reversioner  suing  to  set  aside  alienatiov  hy 
proprietor  in  the  presence  of  a  minor  adop- 
ted son. 

A  reversioner's  suit  for  sotting  aside 
a  sale  by  a  proprietor  was  dismissed  on 
the  ground  that  the  proprietor  had  validly 
adopted  a  boy  and  that  the  plaintif!  was, 
therefore,  not  competent  to  sue  in  the 
presence  of  the  adopted  boy,  held,  that  the 
suit  was  dismissed  on  a  preliminary  point 
\\ithin  the  meaning  of  S.,*5G2,  and  that 
the  Appellate  Court  was  competent  to  re- 
mand the  case  for  decision  oti  the  merits. 
n09  P.  R.  1887,  93  P.  R.  1887,  16  M.  207 
20  M.    25    Refd.) 

Reversioners  have  a  locus  standi  to  sue 
for  a  declaration  of  the  invalidity  of  a 
Bale  by  a  proprietor  with  limited  powers, 
in  the  presence  of  the  adopted  son,  if  he 
is  a  minor.  {2\  P  R  1877,  84  P  R  1898. 
and  80  P  R  1902  Refd.)  JIWA  SINGH  v. 
KHAZANA,  56  p.  R.  1908  =  107  p.  W  R 
1808=161  p.  L.  R.  1908.1 
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3123     O.    X.    L,    I.    R.   23— S.    or,2-Preli' 
miliary  point  -Rniarid. 

The  only  nucosjary  connotation  of  a 
priliminary  point  in  section  5G2,  C.  P.  C, 
is  that  it  should  sufhco  for  the  disposal 
of  the  suit.  Any  point  the  decision  of 
which  does  not  enable  the  Court  to  decide 
the  suit  is  excluded  from  the  category  of 
a    preliminary  point. 

43  P.  R.  1902,  16  M.  207,  20  M.  25  : 
21  I\I.  172,  27  A.  691,9  A.  30  fFooLnote),  1 
C.  W.  N.  340,  Rof.  109  P.  R.  1887,  89  P. 
R.  1891  (F.  B),  auc7/?(/^;^Z.  ABDUL  G\FAR 
KHAN    V.    MQIIAMMED    ZIA-UD-DIN      2 

P  R    1908  =12  P  W.  R.  1903-96  P  L  R 
1908  F   B. 

3X24  O.  X.  L.  L  R.  23— S.  562^ Remand. 
Preliminary  point — Amount  of  damages. 

Where  by  reason  of  the  decision  oa 
one  or  more  of  the  issues  recorded  in  the 
case  there  has  been  do  necessity  for  the 
consideration  of  the  other  issues,  the  suit 
was  dismissed  on  a  preliminary  point.  Tlie  ap- 
pellate court  finding  that  the  issues  consider- 
ed were  wrongly  decided  and  the  suit  wronly 
dismissed  remanded  the  case  for  the  disposal 
of  the  suit  after  consideration  of  the  remain- 
ing issues. 

Hid,  the  suit  was  properly  remanded 
under  section    562. 

Tliere  were  two  questions  in  the  case 
viz,  the  liability  of  the  defendant  to  com- 
pe'isate  the  plaintiffs,  and  the  amount 
of  damages.  The  court  of  first  instance 
hell  that  the  plaintiffs  were  not  eutit-led 
to  damages  and  dismissed  tlio  suit  on  Lhig 
preliminary  point,  on  appeal  the  court  of 
appoal  hold  that  the  plaintiff  was  entitled 
to  damages  and  remanded  the  suit  for 
aGce  •tainment    of    damages. 

Held    the   remand   was  proper.     SALTM 

SHEIKH  V.  NAGIR  KHAN.     8  C   L-  J-  159. 

3125     0.   X.    L.   I.   R.  2S-S    562— Appeal 

from  order  of  remand     after   decision  of  the 

suit   in    accordance   therewith. 

Held,  that  no  appeal  shall  lie  from  an 
order  of  remand  passed  under  section  562 
of  the  Code  of  Civil  Procedure,  if  such 
appeal  is  filed  after  the  suit  has  beon  de- 
cided in  compliance  with  the  order  of  re- 
mand and  no  appeal  is  preferred  from  the 
decree  in  the  suit.  Salig  Ram  v.  Brij  Bilas 
29  All  659  and  MadJiusudan  Sen  v.  Kami' 
ni  Kanta  Sen,  32  CaL,  102S,  followed.  GUL- 
ZARI  MAL  V.  KABIR  UN-NISSA,  A-  W- 
N.  1908  76,  =  30   A-  191- 

3126-  O.  XLI.  R.  23.  S.  652  -High  Court 
Rules,  17,  18  and  25  -Limitation  Act,  sec.  12 
— Presentation  of  momoranda  of  appeals, 
application  ajid  appeals  in  execution  proceed- 
ings—  Accompaniments  extraneous. 

T!io  accompaniments  directed  uiuior  Rule 
25  of  the  Bombay  High  Court  Rules  are 
extraneous  to  the  memoranda  of  appeals, 
applications  and  appeals  in  execution  aua  the 
rule  expressly  does  not  fix  any  time  at  which 
the  documents  mentioned  in  clauses  (2)  and 
(3)  are  to   accompany     the   memoranda,   etc. 
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All  appeal,  oLc,  if  prcsoatod  in  time, i3  validly 
prosentud  (or  tlie  puiposos  of  iho  Limitation 
Act,  if  it  is  acoDiiipaniod  by  tlio  copios 
required  by  the  Civil  Procedure  Code. 

r&r  Chandauarkiio  J  -No  rule  of  the  High 
Court  can  add  to  or  modify  the  conditions  and 
limitations  laid  down  in  tlie  Limitation  Act. 
It  is  true  that  the  Court  has  the  power  of 
making  certain  tulo3  given  by  section  052  of 
the  Civil  Procedure  Code  and  those  rules 
must  bo  "consistent  with"  the  Code.  But 
there  is  no  power  to  frame  a  rule  modifying 
any  rule  or  mode  as  to  computation  of  limi- 
tation prescribed,  expressly  or  by  necessary 
implication,  in  the  Limitation  Act  CHCNI- 
LAL  y.  DAHYA  BHAl  AMULAKH.  32  B. 
14  (F-  B). 

3127  O.  XLI.  B,  23.  S.  562— Remand— 
Preliminarij  ]joiiit — U  P.  L.  R.  525— 5G  P.  ti, 
1906  (See  No.  3122  mtpia.) 

3128-  0.  XLI.  R.  23— S.  562— Remand— 
Preliminary  'point — Suit  decided  with  reference, 
to  some  only  of  several  issues-  framed,  after 
recording  all  the    evidence. 

G  and  M  (deceased),  whose  representatives 
were  dcicudauts  8  to  12,  mortgaged  a  shop  to 
G  ]i  (deceased),  whoso'  representatives  were 
defendants  4  to  7.  Defendants  4  to  7  sub- 
morlgaged  to-  defendant  3,  who  sold  his  mort- 
gage rights  to  defendant  2,  who  sold  the  shop 
to  defendant  1. 

In  1902,  II  purchased  the  equity  of  redemp- 
tion from  defendants  8  to  12  and  sued  defen- 
dants 1  to  12  for,possession  as  mortgagors  of 
the  said  shop.  « 

The  first.  Court  framed  six  issues,  but  the 
main  contention  was  whether  defendants  8 
to  12  had  already  sold  their  rights  to  G,  R  in 
18G9.  The  Munsif  found  the  ^-ale  of  1869  and 
the  successive  proprietary  titles  of  defendants 
1  and  2  proved  and  so  dismissed  the  suit.  On 
appeal,  the  Divisional  Judge,  ilndiug  the  sale 
of  1809  not  established,  remanded  the  case 
under  S.     562,  Civ.  Pro.    Code. 

In  appeal  to  the  Chief  Court,  it  was 
contendea  chat  (1)  the  case  was  not  decided 
by  the  first  Court  on  a  preliminar}'  point  and 
(2)  the  sale  of  ^1869    to  G  R    was    nob   proved. 

When  the  case  came  on  before  the  Single 
Bench,  the  appellant's  pleader  gave  up  the 
first  ground  of  appeal  and  stated  the  form  of 
remand  v^as  correct.  But  the  counsel  of  the 
respondent  insisted  that  this  was  not  so.  The 
Single  Bench,  consequently,  referred  the  case 
to  the  Division  Bench  for  giving  a  definite 
Ruling. 

Held,  that  the  first  Court  disposed  of  the 
case  on  a  prcLminary  point,  within  the  mean- 
ing of  section  662,  Civil  Procedure  Code,  as 
amended  by  section  49  ot  Act  VII  of  1888,  al- 
though evidence  was  recorded  on  the  whole 
caoe. 

Also,  the  difference  between  the  provi- 
Bions  of  section  562,  Civil  Procedure  Code, 
as  they  stood  before  and  after  their 
amendment  by  section  49  of  Act  VII  of 
13S8  v\as  poiutud  out  and  explained.  99  P  R 
1902,  9  A  30,  i^7  A  091,  10  M  207  and  22  M  172, 
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F;  109  P  R  1888,  89  P  R  1891  (F  B),  43  P  R 
1902,  Civ.  App.  No.  535  of  1902  (unpublished), 
49  PL  it  I9u5,  referred  to  and  distiiujaished, 
and  89  P  R  1891  (F  B),  doubted.  NAVVBHU 
RAM  V.  Rli^LUMAL,  27  P  W  R  1907- 

3129  O  XLI  R  23—S.  5G2—Remand— De- 
claratory suit  rcyarding  two  pieces  of  land  dis- 
missed upon  preliminary  point — AppellatQ 
Court  dismissed  sjiit  as  to  one  piece,  and  re- 
manded case  as  to  the  other  piece — Inapplicabi- 
lity of  C.  P.  C,  s.  562— Illegality  of  order. 

A  sued  B  for  a  declaratory  decree  regard- 
ing two  plots  of  land,  one  in  Lahore,  and  the 
other  in  Ichra.  The  first  Court  dismissed  the 
whole  suit  on  the  ground  of  want  of  Jurisdic- 
tion, but  on  appeal  the  DivisionalJuage  con- 
firmed the  decree  of  dismissal  as  to  the  La- 
hore land,  but  reversed  the  decree  as  to  the 
Ichra  land,  and  remanded  the  suit  as  regards 
that  portion  ot  the  claim  under  s.  502,  for  a 
decision  on  the  merits. 

A  preferred  an  appeal  under  section  688, 
against  the  whole  order  of  the  Divisional 
Judge.  B  contended  that  as  the  appeal  was 
only  from  an  order  of  remand  under  sectioa 
502,  Civil  Procedure  Code,  the  rest  of  the  or- 
der could  not  be  attached  upon  such  appeal. 

Held,  (i)  that  the  appellant  cannot  be  de-* 
prived  of  the  right  of  appeal  as  to  the  Lahore 
laud  simply  because  of  the  form  of  the  Divi- 
sional Judge's  order,  wbich,  while  finally  ad- 
judicating upon  the  plaintiff's  claim  to  the 
Lahore  land,  was  not  incorporated  in  any  de- 
cree from  which  an  appeal  might  be  preferr- 
ed. 

(ii)  That  section  562,  C.  P.  C,  was  inap- 
plicable to  the  case,  as  the  Divisional  Judge, 
on  appeal,  did  not  reverse  the  decree  of  the  first 
Cour;;  upon  a  preliminary  point,  but  upheld 
it  to  the  extent  of  the  claim  to  the  Lahore 
land,  and  reversed  it  only  in  part. 

(iii)  The  order  was  illegal  also,  because 
if  acted-upon,  it  would  result  in  two  decrees 
being  passed  in  one  and  the  same  suit,  which 
IS  illegal.  Unless  the  decree  as  a  whole  is  re- 
versed upon  the  preliminary  point,  a  remand 
under  sectioa  502,  C.  P.  C,  is  not  permissible. 
(3  P  R  1892  followed).  AMOLaK  SHaH  v, 
CHARAN  DAS,  ii9  W  U  (1903). 

3130  0  XLI  R  23— Section  562— Remand 
order,  validity  of — Appellant  not  allowed  to 
challenge  the  validity  of  the  decision  on  which 
remand  m%de — 

Held,  that  in  an  appeal  from  a  decree 
passed  after  a  remand  under  section  562  of 
Code  of  Civil  Procedure,  an  appellant  cannofc 
be  allowed  to  re-open  the  decision  on  which 
the  remand  is  made.  Ram  Kuvairbai  v.  Damo- 
dhar  Narbheram  6  B.  H.  C.  40  followed. 
KOrPAL  SINGH  V.  SHEO  PRASAD  SINGH, 
10  0  0  350 

3131  <-*  ^dul  R  23— S.  562— Remand  — Pre- 
liminary point — Decision  on  some  of  the  issues 
involved  m  the  case.  2  P  R  1908-— See  No.  3123 
supra. 

3133  O.  XLI.  R  23-S.  562— Court  Fee.— 
J  ait  j.yr  ptiiULiin — Remand    appeal. 

A  District   Judge  in    appeal   in  a   suit  for 
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a  partition  of  a  house  remanded  the  suit, 
after  deciding  to  wiiat  fractional  share  the 
parties  were  entitled,  in  order  that  the  parti- 
tion migVit  be  carried  out  by  the  Court  of 
first  instance.  The  District  Judge,  however, 
erroneously  described  his  order  as  an  oider 
of  remand  under  S.  5G2  of  the  Code  of  Civil 
Procedure. 

Held,  on  appeal  from  such  order  that 
the  memorandum  of  appeal  must  bo  stamped 
fis  an  appeal  from  a  decree.  Kcdar  Nath  v. 
Lalji  Sahai.  Weekly  Notes,  1889,  P.  198 
followed.  UMUO  A  LI  KHAN  v.  SUBHAN 
KHAN.    A-  W.  N-,  1908.  40. 

8133  O  XL  I  Li  23--S.  562— Remand— Ap- 
peal  front  order  of  remand  after  decision  of  the 
suit  iii  accordance  therewith. 

Held  that  no  appeal  will  lie  from  an  or- 
der of  remand  passed  under  section  568,  C.  P. 
0.  if  such  appeal  is  filed  after  the  suit  has,  in 
compliance  with  the  order  of  remand,  been 
decided  and  no  appeal  is  preferred  from  the 
decree  in  the  suit,  ii  C  W  N,  895  foil.  12  A 
SlOdist.     SAlGRAMv.    BRIJ    BILAS,  1907 

A  W-  N.  234-29  A  659-4  A-  L  J.  669 

8184  0.  XLI.  B  -23—25  Sec.  562,  566— 
Contract  made  on  behalf  of  a  minor — Joint 
Hindu  family — Remand. 

The  ruling  in  Mohori  v.  Dharmo  30  Cal., 
539  (P.  Q.)  only  declares  that  a  contract 
made  by  a  minor  is  void  and  not  voidable 
and  does  not  apply  to  the  case  in  which  a 
contract  is  entered  into  by  persons  of  full 
age  on  behalf  of  a  minor  belonging  to  a  joint 
family. 

Where  no  new  issues  have  to  be  framed, 
but  only  such  of  the  issues  as  the  first  Court 
left  entirely  undecided  are  to  be  determined, 
the  Court  of  appeal  is  jastified  in  sending 
thb  case  back  under  sec.  562  of  the  Code  of 
Civil  Procedure.  Mata  Din  v.  Jamna  Das, 
27  All.,  691,  referred  to.  MEGHAN  v.  PRAN 
SINGH  5  A-  "L-  J-  14. 

3135  0.  XLI,  R.  23— S.  562— Preliminary 
point  — Poiver  of  ChJef  Court  to  consider  vie- 
rits  of  preliminary  point — 

The  expression  "preliminary  point"  in 
Section  562,  Civil  Procedure  Code,  means  a 
a  point  which  is  collateral  to  the  merits  of 
the  casj,  the  decision  upon  which  in  one 
way  puts  an  end  to  the  case,  and  in  another 
leaves  a  subsisting  case  on  the  merits. 

Hdd,  that  it  is  open  to  the  Chief  Court 
when  hearing  an  appoal,  under  Section  588 
(28),  Civil  Procedure  Code,  from  an  order  un- 
der Section  562  of  the  Code  remanding  a  case 
when  tlie  order  is  that  of  a  District  Judge 
exercising  appellate  jurisdiction,  and  the 
case  is  a  small  cause  under  R»-  500  in  value, 
in  which  the  District  Judge's  decree  would 
be  final,  to  decide  upon  the  merits  of  the 
preliminary  point  upon  which  the  first 
Court  disposed  of  the  suit,  and  that  its 
attention  is  not  confined  to  the  question 
whether  the  right  procedure  has  been  follow- 
ed in  ordering  the  remand  under  Section 
562,  Civil  Procedure  Code. 

Held,    also,  that  in   the   present  case  a 
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point,  which  was  a  preliminary  one  as  regards 
some  of  the  defendants,  oaght  to  be  trc.'jd 
as  such  for  the  whole  case.  NAND  LALu. 
GURDITTA  MAL.  141  P- L.  R-  1902-^99 
p.  R.  1902. 

See  for  other  facts  Col.  462. 

3138  O.  XLL  R.  23  =  S.  562  Madras  Rent 
Recovery  Act  (  VIII  of  1805),  Section  11-  Land- 
lord and  Tenant— Occiipancy  rights — Improve- 
ments by  tenant — Enhancinnent  of  rent— Cus- 
tom— Payment  at  enhanced  rates  for  a  num- 
ber of  years — Implied  agreement  — No  consi- 
deration— Right  of  tenant  to  sink  loells  loithoiit 
permission  of  landlord — Civil  Procedure  Code 
(Act  XIV  of  1882),  Section  111  — Remand- 
Preliminary  point — Appeal — Jurisdiction  of 
High  Court. 

In  suit  by  a  tenant  to  compel  hia 
landlord  to  grant  him  proper  patta  the 
tanant  alleged  that  though  he  himself  had 
sunk  wells  at  his  own  cost  in  certain  dry  lands 
forming  part  of  his  holdings  and  with  the  aid 
thereof  he  had  been  raising  garden  crops, 
the  landlord  insisted  upon  cliarging enhanced 
rents  which  he  was  not  entitled  to  do.  Upon 
the  pleadings  the  following  issues  were 
framed— (I)  Is  there  a  general  custom  to 
charge  enhanced  rates  for  garden  crops  when 
raised  by  plaintiff  irrespective  of  any  improve- 
ment or  alteration  in  the  land  made  at 
plaintiff's  expense,  and  is  such  custom, 
if  proved,  valid  in  law;  ("Z)  If  plaintiff  has 
paid  at  such  enhanced  rates  for  previous 
several  years,  is  ho  estoppod  from  objecting 
now  to  the  enhanced  rates  and  is  there 
an  implied  contract  binding  him  to  continue 
to  pay  such  rates?  The  Sub-Collector  deci- 
ded that  the  custom,  even  if  established, 
was  not  valid  and  that  the  implied  contract 
set  up  by  the  dafendant  was  illegal.  The 
District  Judge  on  appeal  reversed  the  decree 
and  remanded    the   case    for    re-trial. 

Hdd,  per  Snbrahmania  Aiyar.,  J.  that  the 
custom  sot  up  by  the  landlord  that  a  landlord 
may  enhance  rents  for  improvements  effected 
after  Act  VIII  of  1R65  by  a  tenant  as  his 
expense  was  not  valid.  15  M,  L.  J.  R.  14 
followed. 

That  payments  at  an  enhanced  rate  tor 
a  considerable  period  may  imply  an  agree- 
ment, but  such  agreement  in  the  ab^onco 
of  consideraton  is  not  ei>f.'i'ceai^le.  That  a 
tenant  having  occupancv  rights  of  the  charao- 
tcr  described  in  20  Mad.,  299  is  entitled 
to  sink  wells  without  .the  permission  of  the 
landlord  and  a  custom  which  makes  obtaining 
of    landlord's   previous    consent   obligatory  is 

b%d. 

Per  Moore,  J".  — When  a  case  is  reman- 
ded on  appeal  for  disposal  on  ;ho  merits 
under  section  562  of  the  Civil  Procedure 
Code,  the  proper  time  for  the  High  Court 
to  consider  the  correctness  of  the  decision 
on  the  preliminary  point  is  in  second  appeal, 
in  case  such  an  app:ml  is  eventually  preferred. 
ARUMUGAM  CHETTI  v.  RAJA  JAGAVEE- 
R\    RAMA     VENKATK^WARA     ETTAPPA. 

M-  I-.  J..  1905.  B  292-28.  M.  444. 
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3137  O  XLIR  223—S.rjr)2,  5ry4—nemand 
erroneous — Subseqiient  i^roceedlngs — Merits  of 
case. 

If  a  Court  of  first  appeal,  purporting 
to  act  uiidor  S.  562  of  tho  Oiv.  Pro.  Code, 
remands  a  caso  to  the  Court  of  first  instance 
which  had  not  docidod  the  suit  meroiy  on 
a  preliminary  point,  tlio  order  ia  erroneous, 
but  it  cannot  be  said  that  the  sub.-iequcnt 
proceedings,  before  the  lower  Courts,  are 
void,  merely  because  of  sucVi  error.  If  in 
con^ioquence  of  such  "erroneciis  remand, 
there  has  been  a  wrong  decision  affecting 
the  merits  of  the  case,  then  and  then 
only  will  the  subsequent  proceedings  be  set 
aside. 

Whore  the  Court  of  first  instance  original- 
ly decreed  the  plaintiff's  suit,  but  after  an 
erroneous  remand,  dismissed    it, 

Held,  that  the  reversal  of  the  former 
judgment  was  not  a  wrong  decision  affecting 
the    merits    of     the     case. 

Before  a  party  can  be  said  to  have 
acquired  a  title  by  adverse  possession 
against  another,  whom  he  had  dispossessed 
itis  necessary  to  find  not  only  that  that  other 
has  been  dispossessed,  but  that  that  the  party 
claiming  title  has  been  in  possession  and 
has  exercised  rights  of  possession  over  the 
disputed  tract.  f28  C  824  Foil)  DURGA 
KINK-\R     NORHA   v.   KONCHAI    RONZA, 

6  n    L-  J.    71. 

8138  0.  XLI.  R.  23,  99  S.  562,  578 
Ordinary  appeal  and  appeal,  uudar  S.  588 
— Order  of  remand  on  appeal — Second,  appeal. 

Where  an  order  of  remand  under  S. 
562  is  passed  on  an  appeal  under  S.  588 
of  the  Code,  but  not  on  an  ordinary  appeal 
from  a  decree,  a  second  appeal  is  barred 
under  the  concluding  paragraph  of  S.  688 
(18  A  88,  24  M  447  23  M  518  Refd,  6  C.  W.  N, 
585  Diss)  .  RAJ  BHAI  v.  YAKUB  ALT, 
120  P    R    1907. 

8139-  0.  XLI.  R.  23,  S.  104,  105—562,  588, 
591 — Retnand- -Appeal  from,  after  decree  in 
suit  —  Prp-eviption  —  Wajib-vl-arz —  Arzidari 
land  "  Elaqiat" — "Hissedar" — Deh. 

An  order  of  remand  under  S.  662  is  ap- 
pealable even  though  before  the  filing  of  the 
appeal,  the  suit  has  been  decided  in  compli- 
ance with  the  order  of  remand, 

Arazidars  in  District  Basti  are  not  mem- 
bers' of  the  CO  parcenary  body  in  a  village.  A 
custom  of  pre-emption,  recorded  in  a  Wajib- 
ul-arz,  in  respech  of  the  transfer  of  a  haqiat 
by  a  hssedar  applies  only  to  co-parceners, 
and  no  claim  can  be  maintained  in  respect  of 
the  sale  of  arazidari  land.  (12  A  610  P  B  3 
A.  L.  J.  40,  12  C.  45  Refd,  29  A  659  over- 
ruled.) UMAL  KUARI  V.  J\RB\NDHAN 
PATHAK,    6  A.  L.  J  447.  (F-  B  ) 

8140-  O  XLI.  R.  25— S.  562— Jurisdiction 
— Suit  for  possession — Rent  Act  (XXII  of 
1886),  s.  108  cl.  10— Objection  under  s.  124  D, 
Act  XXII  of  1886.  (Rent  Act)— Second  appeal 
— Remand. 

A  suit  for  possession  was  laid  in  a  Civil 
Court  which  returned  the  plaint  to  be  pre- 
sented to  the  proper  Court.     On  appeal  from 
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this  order  the  Court  of  first  appeal  held  ihnfe 
the  Civil  Court  was  competent  to  try  tho 
caso  and  remanded  it  under  s.  502,  Civil  Pro- 
cedure Code.  This  order  directing  a  remand 
Was  appealed  against  by  tho  defendanfc  who 
urged  that  Mie  suit  was  coguizii.blo  by  the 
Rent  Court,  Tho  respondent  ohjicted  that 
an  objection  that  tho  order  of  a  Subordinate 
Appellate  Court  has  boon  directed  to  a  Court 
which  was  not  competent  to  entertain  tha  suit 
shall  not  be  taken  on  second  appeal. 

Held,  that,  the  question  of  jurisdiction 
may  be  raised  at  any  stage  of  a  case  and  that 
sees.  124a.,  121b,  124d.,  did  not  apply.  {See  Case 
254,  dissented  from). 

Held,  further,  that  the  suit  being  one 
for  inheritance  was  cognizable  by  the  Civil 
Courts,  and  did  not  f  .11  within  cl.  (10),  S.  108, 
Oudh  Rent  Act  of  1886.— Trf  A  KIJR  KISHEN 
KUAR  V.  MAHANT  BAJHANG  DAS.  1.  0-  C- 
172- 

3141  O.  XLI.  R.  23— S.  562 -Execution  of 
Decree — Decree  of  Appellate  Court — Order  of 
remand — Order  setting  aside  is  a  decrees- 
Limitation  Act  {XV  of  1H71),  sell.  II,  art.  179. 
On  the  lOfch  August,  1896,  the  plaintiff  in  a 
suit  for  arrears  of  rent  obtained  a  decree  in 
the  Assistant  Collector's  Court  for  a  certain 
amount.  The  plaintif!  appealed  from  this 
decree  to  tho  District  Judge  who,  on  the  4th 
October,  1897,  made  an  order  of  remand 
under  s.  562,  C.  P.  C.  The  defendants  nppeal- 
«d  from  the  ordor  of  remand  to  tha  Judicial 
Commissioner's  Court.  Before  the  appeal  was 
decreed,  the  Assistant  Collector,  acting 
under  the  order  of  remand,  passed  a  decree 
in  favour  of  the  plaintiff  on  the  20fch  January, 
1898,  for  a  larger  amount  than  be  had  pre- 
vioulpy  decroed.  On  the  13hh  April,  1898,  the 
Judicial  Commissioner  set  aside  the  order  of 
remand  and  restored  the  ^rst  decree  passed 
by  the  Assistant  Oojloctor.  On  the  6/lOtia  April, 
1901,  the  plaintiff  applied  for  execution  of 
tbe  first  decree  passed  by  the  Assistant  Col- 
lector who  allowed  the  application  but  the 
District  Judge  on  appeal  dismissed  it.  The 
plaintiff  appealed  to  the  Court  of  the  Judi- 
cial Commissioner.  It  was  contended  by  the 
defendant  that  the  order  of  tho  District  Judge 
should  be  affirmed,  on  the  ground  that  the 
application  for  tho  execution  of  the  first 
decree  was  barred  by  the  Law  of  Limitation. 
Held,  that  the  ordor  of  the  Judicial 
Commissioner,  dated  the  13th  April,  1898, 
was  a  "decree"  within  the  meaning  of  tho 
definition  of  that  expression  in  s,  2  of  the 
Code  of  Civil  Procedure,  that  it  was  the 
final    decree    of    the    Appellate    Court. 

Held,  therefore,  that  the  applica  ion  for 
the  execution  of  the  decree  was  wiLhia 
time,  as  under  art.  179,  sch  11,  Limita- 
tion Act,  the  period  of  limitation  b  gan 
to  run  from  the  date  of  the  appellate 
decree   (13th   April    1898). 

Held,  also,  that,  where  there  has  been 
an  appeal,  the  decree  which  should  be 
executed  is  the  decree  of  the  Appellate 
Court.  LAL  RAGHURAJ  SINGH  v.  H  AR 
PARSHAD,    5    0-    C,  80i. 
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3142     O  XL  I.   R.  li3,  25— S,  562,  566— Pre- 

limifUdi y  puinc  —  Heiiiiiitd.'>rdiir.  — 

The  ijltiintili,  a  claughLer  of  tlie  deceased, 
broughL  a  suit  lor  her  isharo  in  tbe  estate  of 
hoc  docoased  father,  under  the  Mahomadan 
Law  of  iuheritaiice,  one  of  I  ha  points  for  de- 
termination being  wiietbcr  by  custom  daugh- 
ters and  widows  wure  excluded  from  ia- 
boritauce  iu  the  presence  of  a  son.  The  Sub- 
ordiuato  Judge  decided  this  question  in  the 
affirmative  acd  dismissed  the  suit.  On  appeal 
the  District  Judge  came  to  the  opinion  that 
tbe  alk^ged  custoui  wi\,s  not  proved  and  sotting 
aside  tliQ  decroe  ol  ttii  Subordinate  Judge,  re- 
manded the  case  under  sec.  5G2  for  trial  of 
the  oiihev  issues.  Against  this  order  of  re- 
mand an  appeal  beiiio  preferred  it  was  held, 
that  the  order  of  remand  was  wrong  as  the 
Subordinate  Judge  did  not  dispose  of  the 
case  on  a  preliuimary  point  but  on  ohe  merits 
and  where  a  suit  is  decided  on  the  merits 
ou  a  particular  point,  tbat  point  cannot  be 
regarded  as  a  preliminary  point  within  the 
meaning  of  sec.  562,  Civil  Procedure  Cjde. 
and  under  tbe  circumstances  the  remand 
sbould  have  been  under  sec.  5G6  of  the  Code 
in  order  that  the  Subordinate  Judge  might 
try  the  issues  which  he  omitted  to  try. 
MUBARAK  ALI  V.  iMUSAMMAT  RUKAYA 
BIBI,  4  0  C  23 

3143  O  XLI  R  23,  S.  109— S.  562,  595,  562, 
595— Filial  Decree. 

The  Court  of  first  instance  dismissed  the 
case  for  possession  of  an  estate  as  barred,  by 
limitation.  The  Judicial  Commissioner's 
Court  found  on  appeal  that  the  suit  was  not 
barred  by  limitation  as  regards  the  immove- 
able property  and  pxssod  an  ord  jr  of  remand 
under  sac.  562  of  tlie  Civil  Procedure  Code. 
The  defendants  applied  for  leave  to  appeal  to 
Her  Majesty  in  Council  from  this  order.  As 
regards  aniount  or  value,,  the  case  fulfilled 
the    requireu\ents    of   sec.  595    of    the    Code. 

Held,  that  the  order  of  remand  was  not  a 
final  decree  within  tlie  meaning  of  b.  505  of 
the  Cod  !  and  leave  to  appeal  was  refused. 
BAJA  TASSADUQ  R  XSUL  v.  SHAIKH 
FARZAND  HUSAIN.  IOC,  205- 

3144  O.  XLI.  B.  23,  25— S.  562,  566— Suit 
decided  on  merits  cannul  be  remanded  for  a 
fresJt  d.ecision  under  S  562 — Section  566  applic- 
able. 

PlaintiflE-appellant  sued  for  recovery  of 
'-lis-  50  and  50  viss  of  betelnuts  worth  Rs.  50 
interest.  The  first  and  second  defendants 
respondents,  minors,  were  sued  by  their 
guardian,  the  tbird  defendant-respondent,  as 
the  legal  representative  of.  the  deceased  deb- 
tor, i\Ji  Sh  we  U,  their  mother.  A  third  child 
of  Mi  Shwe  U,  Mi  Ton,  at  first  made  a  de- 
fendant, was  struck  out  at  the  instance  of 
the  plaintiff-appullant.  The  first  Court  found 
in  favour  of  pUi  in  tiff- appellant  and  appa- 
rently intended  to  pass  an  order  against 
first  and  second  deiundan ts- vcspondonts  by 
their  guardian,  third  defendant  i:e->pundeut, 
in  their  repicsentative  capacity,  but  tbe 
•wording  of  the  iudgment  and  decree  was 
deiecUYe... 


Acts  Sup.  Govt.  (V  of  1908)      (Contd,) 

On  appeal  the  Additional  District  Judge 
framed  fresh  issues  and  "remanded  the  oase 
under  section  562"  (sic)  with  directions  tliat 
J\[i  Ton  was  to  be  rejoined  as  a  defendant  and 
that  tbe  first  Court  was  to  '  re-admit  the 
case  under  its  original  number  and  proceed 
to  determine  the  suit  on  its  merits." 

Held— that  the  first  Court  liad  not  decid- 
ed the  suit  on  a  preliminary  point,  but  oq 
the  merits,  and  section  562  was  therefore 
wholly  inapplicable  and  the  case  could  not 
be  remanded  for  a  fresh  decision. 

The  order  sliould  have  been  made  under 
section  5G6  and  should  have  directed  the  pro- 
ceedings to  be  re-submitted  with  the  addi- 
tional evidence  on  the  issues  framed  and  the 
first  Court's  findings  thereon  before  a  date 
fixed.  2  U.  B.  Pt.,  18'J2-UG,  page  53  referred 
to.  MA  MA  V.  MAUNG  SHAN  U.  B.  R. 
lUOl  P.  125  (C.  P). 

8144  [o)  O.  XLL  R.  23,  J?5— S.  562,  566. 
Held,  that  section  564,  Civil  Procedure 
Code,  must  be  read  subject  to  ihe  other  pro- 
visions of  the  Code,  for  example  those  con- 
tained in  section  27,  section  '62,  or  section  53, 
An  Appellate  Court  has  the  power  to  maka 
an  order  uuder  any  of  those  sections,  and  ia 
order  to  give  effect  to  the  provisions  of  the 
section  which  is  applicable,  it  is  necessary 
that  it  should,  in  certain  cases,,  for  the  ends 
of  justice  send  back  the  case  to  the  Court  of 
first  instance.  Section  564  does  not  seem  to 
preclude  an  Appellate  Court  from  remitting 
a  case  to  a  Court  of  first  instance. — 12  AlL.y 
510;  17  AIL,  29;  18  AIL,  332  and  3U6;  10  Bom, 
399;  39  MacZ.,  157.  W.  2^.  AIL,  1891,  pp.  lOS 
and  187,  referred  to.  HABIB  BAKHSH  v. 
BALDEO  PRASAD,  W-  N-  A-,  190L  P-  39  = 

23  A- 167- 

3145  O  XLI  R  23,  i^o—S.  566— Bengal  Ten- 
ancij  Act\vinof  1885),  Schedule  111,  Art  3  — 
Landlord  and  Tenant — Occupancy  raiyat. 
Suit  for  possession  by-  Dispossession  by  tenant 
set  up  by  landlord — Remand — Appellate  Court's 
order  of  renzand  lohen  the  snb-ordinate  Court 
decides  suit  on  merits — Remand  of  partlcnlar 
issues  only  allownble. 

Certain  raiyats  brougHt  a  suit  against 
their  landlords,  and  certain  othor  persons  to 
whom  the  landlords  had  granted  a  settlement 
of  certain  lands,  on  the  ground  of  unlawful 
dispossession.  It  was  alleged  in  the  plaint 
that  the  landlord  defendants  hral  S3t  up  the 
other  defendants  and  caused  the  dispossessioa 
of  the   plaiutifi.>>   through    them 

HrZrf,  that  the  rule  of  limilAtion  applic- 
able to  th&  c  !.5u  was  that  contained  in  .Art.  3^ 
Schedule  III  of  the  Bengal  To>iancy  Act. 

The  court  of  the  first  Instance  decided 
the  suit  on  the  merits  of  the-  case  and  dis^ 
missed  tbo  £.uit  as  barred  by  limitation,  and 
the  lower  appellate  Co'ort  being  of  opinioa 
that  tbe  suit  was  not  barred  rem.anded  the 
case  under  section  562  of  the  C.vil  Procedure 
Code. 

Held,  that  the  order  of  r.  mand  under  s.. 
552  of  Civil  Procedure  Codci^vas  b  -l.  for  tba 
suit  waa  dQGided  on  tha  maEita  aad.  nat  on  Sk. 
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a  proliminary  point.  Tlio  lower  appellate 
Court  could  liavi)  pfoceoded  under  seotiou  6G6 
but  not  uudoi-  soution  5(')'i  of  tlve  Givil  Proce- 
dure Oode.    UA  Kl  11  r  MAllANTA  v.  PUDDO- 

BAUUT,9C-  W.  N.64. 

8146  0  XLI  li  23,  :i5-S.  562,  566-nemand 
• — rrlliuilnanj  point. 

Held  that  as  the  Munsiff  had  not  deter- 
mined the  oa^io  on  a  priliminary  point  hut 
decided  all  the  issues  raised  ia  the  case, 
the  remand  under  this  section  was  illegal. 
AMIUCA  CliUliN  DASv,  KALiA  CHANDRA 

DAS  10  C-  W.  N.  422 

Sec  for  otloer  fads  Col.  180^ 

8147  0  XLI R.  23-S.  5.62-^ee  26  M.  518 
No.  83,  9  0  W.  N  GO  No.  265,  27  A  163  No.  493, 
11  C  VV  N  380  No.  497,  5  0  L  J  611  No. 
546,  4  P  U  1907  No.  1148.  28  0  324  No.  1243. 
91  P  R.  1904  No.  1214,  2  G  L.  J.  496  No.  1246, 
6  0.  W.  N.  614  No..  1291,  52.  P  R  1907  No. 
1336,  3  C  L  J  181  No.  1343,  3  A  L  J  20,  No. 
1344,  30  M  64  No.  1353,  28  A  88  No.  1354,  6 
0  L  J  214  No.  1355.  AWN  1907  P  234  No. 
1356,  24  M  447  No..  1358,  177  P  L  R  1908,  No. 
1381  (a),  32.  0  1023  No.  1382,  9  O  G  80  No. 
1383,  32,  P  L  R  1906,  No.  1384,  1  P  R  1905 
Keve.  No.  1385,  AWN  1903  P  89  No.  1438, 
23  A  220  No.  K39,  25  A  629  No.  1446  {a),  A 
W  N  1907  P  291  No.  1469,  27  A  700,  No.  1637, 
6  C  W  N  585  No.  1771,  2  L,  B  R  1904  P  277 
No.  1831,6  G  W  N  326  No.  1999,  AWN  1901 
P  240  No.  2000,  AWN  1905  P  170  No.  2027,  7 
C  L  J  379^  No.  2135  supra. 

8148.  O.  XLI.  B.  25r-S.  566r—Bemand  of 
case  for  re- trial. 

Where  a  plaintiff  has  had  full  opportuni- 
ty of  presenting  his  case  in  complete  form 
before  the  original  Court,  it  is  manifestly 
dangerous  for  an  Appellate  Court  to  remand 
the  case  what  may  be  practically  a  re-trial. 
In  this  case  the  issue  fram=ed  at  the  trial 
covered  the  ground  and,  in  remanding  the 
case  for  further  evidence,  the  Court  acted 
with  material  irregularity,  and  the  High 
Court  is  bound  to  consider  the  case  on  revi- 
sion and  mav  interfere  even  in  a  naatter  of 
fact.  MAUNG  PU  GYI  v.  MAUNG  SHWE 
HMYIN.    I  L.  B.R.  1800  =  902  p.  143. 

3149..  O.  XLI.  R.  25—S.666—A'>'Utration 
— 'Remand — Power  of  loiver  Court  to  refer  case 
to  arbitration. 

The  Court  to  which  a  case  is  rennanded 
for  trial  of  issues  remitted  by  the  Appellate 
Court  not  being  seized  of  the  case  is  not 
competent  to  entertain  an  application  to 
refer  the  case  to  arbitration.  RISAL 
SINGH  V.  BHOLA  RAM.  A-  W^  N-  1906 
p.  221. 

8150-  0.  XLI.  R.  25— S.  56G— Limitation 
Act  (XV  of  1S77),.  sch  n,art.  178^-Letters  of 
administration  to  }msband''s  estate,  ajjplication 
by  widow  for—Hindii  Law — J')int-family— 
Probate  and  Administration  Act  (V  of  It  81),  ss. 

4,  64  and  71 Issue,,    omission  to  fiance. 

A's  widow  B..  after  11  years  after  his 
death  appli(:'d  for  ietters  of  adn>ini-tration. 
A  caveat  was  lodged.  The  District  Judge 
dismissed  the  application    of  B»  as   barred 
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under  art.  178,  sch  II,  Limitation  Act,  and 
also  because  tho  caveators  were  associated 
with  the  deceased  in  business  and  tho  letters 
were  wanted  solely  for  that  business. 

Held,  that  art.  178,  sob.  11,  Limitation 
Act,  lias  no  reference  to  an  application  by 
which  a  miscellaneous  proceeding  (as  uppos- 
sed  to  a  regular  suit)  is  instituted  and  which 
is  not  made  under  tho  Code  of  Civil  Proce- 
dure. 

Held,  also,  that  letters  of  administration 
may  be  granted  in  respect  of  the  estate  of  an 
intestate,  under  s.  23,  Act  V  of  1881,  only  to 
a  person  who  would  be  entitled  to  the  whole 
or  any  part  of  the  estate.  Suit  remanded. — 
BICHANa  v.  HIRA  LAL,    4.  O.  C-  224. 

8151.     O.    XLL     B.      25— S.     566— Issues 

Framing  of — Duty  of  i^arties — Remand — Costs 
— Ccnitract  of  sale — Damages. 

The  omission  of  a  party  to  press  aa 
essential  issue  in  the  Court  of  first  i::stance. 
is  not  a  ground  for  refusal  by  the  Appellate 
Caurt  to  refer  that  issue  for  trial,  if  the- 
lower  Court  has  omitted  to  frame  or  try  it. 
The  omission  should  be  considered  in  dealing 
with  the  costs  necessitated  by  a  remand  of 
the  case  by  the  Appellate  to  the  Original 
Court. 

In  a  suit  for  damages  for  breach  of  a 
contract  for  sale,  the  issue  as  to  damages 
should  be, — What  was  the  actual  injury  sus- 
tained by  plaintiff  by  reason  of  the  defen- 
dant not  having  performed  his  contract? 
The  amount  of  the  injury  can  only  be  ascfer- 
tained  by  determining  what  the  property 
would  have  fetched  if  put  up  for  sale  in  tho 
open  market. 

The  Appellate  Court  is  justified  in  re- 
manding an  issue  under  section  666  of  the 
Civil  Procedure  Code,  for  retrial  when  it 
appears  that  an  essential  point,  though  in- 
cluded in  the  form  of  the  issue  framed  by 
the  original  Court,  was  not  present  to  its 
mind  prior  to  the  remand.  JOSHI  MATHU- 
RESH  PITAMBER  v.  BAI  DAHI.  4.  B-  L,. 
p    gig. 

8152     0-   ^-    ^'   ^-    R-  35— S.  566  Appeal- 
Remand — Dismissal  for  default.. 

On  an  appeal  the  case  was  remanded 
to  the  original  Court  under  section  566  of 
the  Civil  Procedure  Code.  Enquiry  into, 
the  case  was  not  completed  by  the  Origi- 
nal Court  within  the  time  allowed  by  the 
Appellate  Court  which  extended  the  time, 
originally  allowed  and  fixed  a  certain  date 
for  the  hearing  of  the  appeal  but  the  date 
was  not  communicated  to  the  parties.  The 
case  was  not  returned  to  the  Appellate 
Court  by  that  date.  The  Court  dismissed 
the  appeal  on  none  of  the  parties  appear- 
ing on  the  date.  An  application  to  re- 
admit the  appeal  was  rejected.  0.n  revi- 
sion 

Held,  that  the  action  of  the  Appellate 
Court  was  whally  iweguliiv  Sbud  tiltra  vireSi 
MUHA^IMED  CHIRAC  v.  MUSSAMMAX 
JAWA.i.    90  p.  L.  R.  1906. 

8158    0.  X,  li.    I,    JB.    25— S.    666—1 
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mand — Reluon  is  demand  to  he  made  by  the 
Court  originally  seized  uf  the  case— Jurisdic- 
tion. 

lleldy  that  whon  issues  aro  romittod 
for  trial  under  s.  5GG  of  the  Code  of  Civil 
Procedure  such  issues  are  triable  only  by 
the  Court  which  originally  seized  of  tlio 
case.  The  pcincipal  of  ISabri  v.  Ganeahi  14 
All  28  followed.  Dillon  <&  Grljfun  J.  J. 
ALI  SHEH  V.  AHMED-ULLaH  KUAN 
A-  W-  N.  1907,  209    4  A    L    J    603 

3154  O.  X.  L.  I.  I.i.  ^5—S.  566  See  29 
A.  GOO  No.  1249,  20  P.  H.  1907  No.  1829, 
1  L.  B.  R.  1900,  1902  P.  184  No.  3025,  34 
C.  994  No.  3110,  7  0.  C.  17  See  O.  XXII. 
R.  3  (1)  5  A.  L.  J.  14  No.  3134,  4  O.  C. 
23  No.  314;i,  U.  B.  R.  1901  I*.  125  No. 
3144,  A.  W.  N.  1901  P,  39  No.  3144  (a), 
9   0.    W.  N.    54    No.   3145    supra. 

8155  0.  X.  L.  I.  B.  27— S.  568  Appeal- 
Evidence — Admission  of  fresh  evidence — Dis- 
cretion. 

The  ordinary  rule  is  that  no  party  is 
entitled  to  produce  evidence  in  the  Court 
of    appeal. 

Where  the  plaintiS  elected  not  to  pro- 
duce any  evidence  in  the  Original  Court 
and  deliberately  chose  to  sta.^e  his  case 
on    the   record    as   it    then   stood. 

Held,  that  there  was  no  equity,  justi- 
fying the  appellat3  Court  in  acting  con- 
trary to  the  ordinary  rule.  SUNDEAR 
SINOH  V.  JALLAND-Ui.     51  P-    R-  1905- 

119  P-  L.   R.   1905 

3156  0  X.  L  I  Li  27— -S.  568  admissibility 
of  adddional  evidence  on  appeal — Suit  for 
right  of  way — FeLilion  to  Criminal  Court  com- 
plaining  of    obstruction. 

Upon  an  appeal  from  a  decree  dis- 
missing the  plaintiffs'  suit  for  a  declara- 
tion of  the  plaintiffs'  right  of  way,  the 
Appellate  Court  relied  upon  a  petition 
"which  bad  been  filed  by  the  appellant  in 
the  Criminal  Court  complaining  of  the 
obstruction  and  which  was  produced  by 
the  appellant  for  the  first  time  in  the 
Appellate  Court.  The  Appellate  Court  did 
not  comply  with  the  provisions  of  Section 
668  of  the  Civil  Procedure  Code,  nor  was 
the   application   marked   as   exhibit. 

Held,  that  the  petition  was  not  ad- 
missible in  evidence.  JUGGERNaTH  BARJ 
V.   KANAI    DAS    BYRAGI.     6    W-   N-.    C-, 

8157  0  XLI  R.  27— S  568— Additional 
evidence  on  appeal — Jurisdition. 

Held,  that  the  legitimate  occasion  for 
Bee.  50S,  Civil  Procedure  Code,  is  when  on 
examining  the  evidence  as  it  stands  some 
inherent  lacuna  or  defect  becomes  apparent 
not  when  a  discovery  is  made  outside  the 
Court  of  fresh  evidence  and  the  application 
is  made  to  import  it  Kessowji  v.  Great  Indian 
P.  liy.  Co.  31  Bom.  3S1,  followed. 

Held,  therefore,  that  an  order  made  by 
the  Judge  adniiltiug  a  sale-deed  in  evidence 
was  made    without   juriscJicli._.n.  Y.  KUISH- 

KAMA  V.  l:^AiiAi31MHA  3  M-  L-  T-  308. 
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8158  O  XLI  n  27— S.  568— Fresh  evidence 
adiuLsHible  when  inherent  defect  apparent  on 
cxaniiiiing  the  evidence — Document  pnri)orting 
to  be  executed  by  two  persons  but  signed  by  only 
07ie  is  not  invalid. 

The  legitimate  occasion  for  the  admission 
of  additional  evidence  by  the  Appellate  Court 
under  section  5G8  of  the  Code  of  Civil  Proce- 
dure arises  only  when  on  examiniijg  the 
evidence  as  it  stands,  some  defect  becomes 
apparent.  Where  fresh  evidence  is  discover- 
ed ou^.side  the  Court,  such  evidence  can  be 
imported  into  the  case  on  an  application 
under  section  G2J  of  the  Code.  Kcssoivji 
Issur  V.  Great  Indian  Peninsula  Railway 
Company,  (31  Bom.,  381),  followed,  KRLSU 
NAMA  CHARIAR  v.  NARASIMH.-v  CHA- 
RlAft.    31  M-,  114- 

3159  O  XLI  R.  27— S  568— Additional 
Evidence — Second  Appeal. — 

The  District  Judge  accepted  in  a  first 
appeal  a  deed  of  simple  mortgage  as  addi- 
tional evidence  under  sec.  5G8,  for  the  follow- 
ing reason  :  "  I  think  it  would  be  reasonable 
to   allow    the    appellants  an    opportunity    of 

producing   the    deed referred    to   in   their 

plea  and  in   the    mortgage    deed it    had   a 

distinct  bearing  on  the  3rd  issue,  and  if  it 
be  a  genuine  document,  it  will  go  far  towards 
proving  that  issue  in  favour  of  appellants." 

Held,  that  whether  reasons  are  or  are  not 
given  for  the  admission  of  additional  evid- 
ence, such  evidence  must  be  held  to  have 
been  improperly  admitted  and  to  be  liable 
to  rejection  in  second  appeal,  if  the  latter 
Court  is  satisfied  that  m  admitting  it  the 
Lower  Appellate  Court  has  clearly  acted  on 
insufficient  grounds  or  has  improperly  ex- 
ercised its  discretion. 

Held,  further  (by  G.  T.  Spankic.  A.  J.  C.) 
that  the  discretion  of  the  Appellate  Court 
must  be  guided  by  the  provisions  of  the 
section.  If  the  evidence  is  not  admitted  on 
any  of  those  grounds  it  must  be  regarded  as 
improperly  admitted.— MUSAMMAT  SITTI 
V.  NAKPAT,  IOC,  199- 

3160  OXLIR.27—S.  56S~Appeal  from 
exercise  of  discretion — Grounds  of  inter fer- 
ence. — 

Held  that  a  Court  of  appeal  ought  not 
to  interfere  with  the  exercise  of  the  discre- 
tion of  an  orignal  Court  unless  there  is  some 
substantial  grievance.  R  \'Sl  MAL  v.  SHAHA- 
MAD   KHAN,    No.   129  p    R    1907- 

8161  0  XLI  R  27— S.  100—568  584— Error 
or  defect  in  procedure. 

When  the  Court  has  execrised  its  discre- 
tion and  in  the  exercise  of  it  has  refused  to 
admit  additional  evidence,  it  cannot  be  said 
that  a  substantial  error  or  defect  in  proce- 
dure has  taken  place,  which  would  afford  a 
ground  of  second  appeal  under  section  584, 
Civil  Procedure  Code.  A  refusal  to  exercise 
discretion  would  be  a  substantial  defect  in 
procedure.     RAM  PIARI  v.  KALLU,  W-    N- 

A  ,  1901,  P-  11- 

3162    OXLIR27,23,25—S.  563,   564,566 

— Remand — Decision   07i  a  preliminary  pointi 

Whea  the  MunsiH  decreed  the  clftim  ^oc 
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rent  without  di'c'ulirig  tho  question  of  title 
and  tho  Disinct  ,ludg(j  i-oina-idod  the  case  to 
tho  IMuiisin  undiT  t^ection  5G2  of  tho  Civil 
Procedure  Code!  v\i'hi»ut  ri'vcrsiiig  the  J  udg- 
moiit  of  tho  Kiwd  (lourt  on  tho  ibsucs  decided 
by  it  11.3  to  the  defiMidiintH*  taking  tho  hou.so 
on  rent  Iroux  the  plain  till  and  tho  amount  of 
rent  due- •- 

llclil,  that  the  order  of  loniand  was  ille- 
gal the  IMunsiff  had  not  decided  tho  suit  upon 
a  prelimiiniry  point  hut  on  tho  main  issues 
and  the  deOl^il>ni  of  tho  ]\Tunsilf  upon  those 
issues  had  not  heen  reversed. 

If  in  such  cases  the  Appellate  Court  con- 
siders it  necessary  to  try  the  question  of  title 
in  order  tO  decide  tho  claijn  in  dispute  it  can 
take  action  under  section  5{)6  or  scotior!  5G8 
of  the  Civil  Procedure  Code.  MIRAJ-UD- 
DIN  KAKIM  V.  BAKHSH,  35  P  L  R  1902- 
43  P  R  1902. 

8163  0  XLIR  27— S.  5(56'— See  1  C  L  J  550 
No.  lUGO,  23  A  121  No.  1310,  11  C  W  N  721  No. 
1515,  2  M  L  T  84  No.  1655,  IGO  P  L  R  1901  No 
1789,  7  C  W  N  529  No.  1814  supra. 

8164  0  XLI  B  30— S.  570- See  26  B  317 
Ko.  1576  supra. 

8165  OXLI.  R  31— S  574  Judgment  of 
Appi'llate  Court  Appeal — Issue.  Necessity  to 
raise — Pleadings. 

The  object  of  the  Legislature  in  making 
it  incunibeut  by  section  574,  Civil  Proce- 
dure Code,  on  an  appellate  Court  to  raise 
points  for  determinatior,  is  to  clear  up  the 
pleadings  and  focuss  the  attention  of  the 
Court  and  of  the  parties  on  the  specific 
and  rival  contentions  of  the  latter.  MHASU 
BHAUJI    V.     DAVALAT   NARAYAN.     7.    B 

L.  R    m 

818o  OXLI.  R;U-S  574— Revision— Civil 
cases — Jadyiaeiit  of  appellate  Court  not  compl'j' 
ing  ivith  the   requirements  of  law. 

Where  tlie  judgm  nt  of  the  lower  appel- 
late Court  did  not  state  what  the  points 
in  dispute  were  or  what  was  the  decision 
on  those  points,  the  Chief  Court  on  revision 
set  aside  the  decree  in  the  case  and 
remanded  the  apeal  for  re-trial.  MIRBAZ 
V.     MA  KHAN  A.     P.     W-   R.,     1903  P.    69- 

=153    p.  L.  R    1903- 

8167  O.  XLI.  R.  31— S.  57—4Judgmentlof 
Appella'e  Court,  Contents  of, 

A  lower  Appellate  Court  passed  the  fol- 
lowing judgement:  "I  see  no  reason  to  inter- 
fere witii  the  judgement  of  the  lower  Court 
based  on  facts.  The  legal  quibbles  raised  in 
the  appeal  are  not  worth  considering.  Ap- 
peal dismissed  with  costs  against  appellants." 

Held,— tha,t  the  judgment  is  not  one  ful- 
filling the  requirements  of  section  574  Civil 
Procedure  Code.  Sokawan  v.  Bnbu  Nand,  I. 
L.  R.  9  All.  26  referred  to.  KANUSAWMY 
PILLAY  V.  MAUNG  CHIT  PU.  1  L.  B-  R. 
1900  1802  P  2G4. 

8168  O.  XLI  R.  3 IS.  57i. 

The  judgment  of  the  Appellate  Court 
should  shuw  on  the  face  of  it  that  the  points 
indispute  were  clearly  before  the  mind  of 
the  judge,  and  chat  he  exercised  his  ov^n  dis- 
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crimination  in  deciding  them. 

I.  L.  R.  22,  Mad.  12. 

344. 

15,  W.  R.,  Civ.  54. 

25,  W.  R.,  Civ.  12  referred  to.  NGA 
TUN  MIN  V.  NGA  LU  GYI,  Til  A  ZAN^ 
SlIWE  Till,  MI  LI,  NGA  PE,  NG  ^  KYA 
BIN  and  PO  SI.     XJ-  B   R   1005-  P-  34- 

8169.  O.  XLI.  ii.  31— S.  571— Judgment  if 
proper — No  reasons. 

The  lower  appellate  Court  ia  its  judge- 
ment recited  the  ^pleadings  as  well  as  the 
Undings  of  the  1st  Court,  and  added — '-De- 
fendants appeal  against  tliis  decree  on  many 
grounds  including  a  plea  that  if  they  are 
turned  out  from, here  they  will  have  uov/here 
to  go  and  live.  The  only  questioDal)id  part 
of  the  township  Judge's  decision  seems  to  ma 
to  bo  the  finding  that  appellants'  possession 
was  adverse.  With  the  rest  I  am  in  com- 
plete agreement  and  I  dismiss  this  Appeal 
v/ith  costs." 

Held  that  this  was  not  a  sufficient  com- 
pliance with  the  express  provisioijs  ox  section 
574  of  the  Civil  Procedure  Code  wiiich  lays 
down  that  the  judgment  of  the  Appellate 
Court  shall  state  (a),  the  points  for  duLormina- 
tiou  {h)  the  decision  thereupon  (c)  the  rea- 
sons for  the  decision.  MAUNG  KYAVV  GAN 
HLA    MA   FAN  v.  MAUNG   SAN,     I4  B-  I4. 

R- 156- 

3170  0  XLIR.  31~-S,  574— Issues— Court 
should  raise  proper  issues — Practice.  Per 
Uhandavarkar  J. — 

"We  wish  to  impress  upon  the  lower 
Courts  of  appeal  the  necessity  of  always  rais- 
ing point  for  determination,  as  required  by 
the  provisions  of  the  Civil  Procedure  Code,  in 
cVvMy  appeal  before  it  is  argued  because  they 
narrow  the  points  in  controversy  ajud  leave 
little  or  no  room  for  complaint  in  second  ap- 
peal. Chand.ava,rkar  and  Knight  J.  J.  GOV- 
IND  DATTA  v.  ViilSUJl,  iO  B-  I.-  ii-  492- 

8I7I  O  XLI.  R.  31— S.  574— Judgment  of 
appellate  Court — Judgment  not  %n  accordance 
with  laio. 

Where  on  appeal  from  the  decree  of  a 
lower  Court  the  first  Appellate  Court  delivered 
the  following  judgment: — "The  Lower  Court's 
jadgment  is  in  accordance  with  the  evidenca 
on  the  record.  Appellant  relies  on  a  decree 
of  the  High  Court  v/hich  has  never  been  exe- 
cuted. This  appeal  is  dismissed  with  costs."' 
Held,  that  this  judgment  could  not  be  ac- 
cepted as  one  oomplyiug  with  the  provisions 
of  section  574  of  the  Code  of  Civil  Procedure. 
BABBAN  SINGH  v.  JAIMANGAL  SINGH. 
A.  W-  XJ.  1906  p.  86- 

3172  0.  XLL  R.  31— S.  574— Judgment  of 
the  Loioer  Court  not  complying  witii — Proce- 
dure. 

When  the  judgment  of  the  Lower  Appel- 
late Court  does  not  substantially  comply  with 
the  requirements  of  section  574,  C.  P.  C,  the 
proper  procedure  for  the  Court  of  second  ap- 
peal is  to  set  aside  the  decree,  and  remand  the- 
case  to  the  lower  Appellate  Court  to  be  dis- 
posed of  according  to  law* 
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If  the  Judge  who  beard  the  appeal  in  the 
fir&b  instance  considers  that  he  cnu  properly 
dispose  of  the  remanded  case  \vithoul\i  re- 
hearing of  the  appeal,  the  writing  of  a  judg- 
lUeat  which  satisfies  tlie  requirements  of  sec- 
tion 574,  without  re-hearing  the  appeal,  would 
he  a  compliance  with  the  order  that  the  case 
ho  disposed  of  according  to  law.  But  in  all 
cases,  where  the  efudgo  of  the  Court  to  which 
the  case  is  remanded,  is  not  the  Judge  who 
beard  the  appeal  in  the  first  instance,  and  in 
all  cases  where  the  Judge  of  the  Court  is  the 
Judge  whoj  heard  the  appeal  in  the  first  in- 
Btance,  hut  he  does  not  consider*  that  he  can 
pn-perly  dispose  of  the  remanded  case  with- 
out a  re-hearing  of  the  appeal,  a  re-hearing 
is  necessary  in  order  that  there  may  be  a 
compliance  with  tho»ordcr  of  the  High  Court 
that  the  case  be  disposed  of  according  to  law. 
(20  M  496;  22  M  12;  l5  0  97,  17  B  428;  19  B  551, 
referred  &nd  folloiued  4  M.  H.  C.  R.  174,  dissen- 
ted from.)     SARVANA  PILLAI  v.  T.  SESHA 

BEDDI,  3  M.  L.  T.  71  (F-  B ) 


3173  0  XLI  R  31— S.  574— Appellate 
Court's  Judgment  lohat  contain— 

bection  574  of  the  Code  of  Civil  Proce- 
dure must  be  strictly  followed  in  disposing 
of  the  appeal.  A  substantial  compliance  with 
the  provisions  of  the  section  is  imperative. 
There  should  be,  in  the  judgment  of  the  lower 
appellate  Court  a  statement  of  the  case  which 
should  satisfy  the  Higher  Court  that  the 
Court  below  has  understoodt  the  real  issues 
between  the  parties  and  that  it  has  tried 
those  issues  and  considered  the  evidence;  it 
is  not  enough  for  the  lower  appellate  Court, 
merely,  to  .say  that  it  concurs  or  disao^rees 
with  tbe  lower  Court. 

The  judgment  should  be  self-contain- 
ed and  give  all  the  particulars  indicat- 
ed in  S.  574  of  the  Civ,  Pro.  Code,  viz: 
(1)  the  pjuits  for  determination:  (-2)  the 
decision  thereupon;  and  (3)  tbe  reasons  for 
such  decisions.  12  C.  199,  Diss.  9  A.  2G-  25  C 
97;  20  xM.  496;  17  B.  428  and  8  O.  C.  44  referred 
to.  SURAJ  SINGH  v.  KUNWAR  DURGA 
PERSHaD  8  0.  C   290- 

3174  0.  XLI.  11.31,  11— S.  574,  551  Pro- 
cedure— Appeal  summarily  dismissed — Court 
not  hound  to  record  a  full  judgment. 

Held  that  the  provision  of  S.  574  of  the 
Code  of  Civil  Procedure  are  not  applicable  in 
their  entirety  to  the  case  of  an  appeal  dis- 
missed under  S.  551  of  the  Code.  Ram  Deka 
V  Brojo  NatJi,  Saikai  25  Cal.  97  dissented  from. 
SAM  IN  HASAN  V.  PIUAN.     5  A-  L.   J.    300 

=  A.  W.  N  1908  =  P  115-30  A  319 

8175  O  XLI  11  Sl—a.  574— See  9  C.  W.  N. 
60  No.  265,  J.  C.  S.  S.  C    No.    262    15th    Janu 
ai  y  1904  No.  1508.    5   C.  L.    J.    348   No.    3065 
supra. 

8176  0.  XLIIL  R.  1—S.  555— See  S.  104 
Col.  1262-1275. 

3177  O.  XLIIL  R.  2—S.  590— Sco  S.  108 
Col.  1286. 

.  8178   0  XLIV  Rl—S.  592  Proviso— Appeal 
in  forma  pauperis. 

The  proviso  ,to  section   592  of  the   Civil 


Procedure  Code  is  a  very  ncoecsary  safeguard 
introduced  by  tliu  L  gislaturo  for  the  benefit 
of  litigants  wlio  find  themselves  opp"s»-.l  by 
paupers.  Tlie  C  >urt  should  be  careful  to  sco 
that  the  proviso  is  svtisfie  J,  an.'  it  muib  come 
to  its  conclusion  upon  a  peru.-.ai  only  of  the 
application,  the  judgment  and  the  decree. 
A  j  idge  or  a  Bench  admitting  a  pruper 
appeal  sliould  express  and  record  very  ljiie;ly 
the  reasons  for  granting  leave  so  thai  the 
Bench  before  whom  tiio  appeal  ultimately 
comes  may  have  an  assurance  that  the  leave 
was  properly  given.  SAKMIJBAI  v.  GaN- 
PAT  RAM  KRISHNA.  6  B-  L.  R-  442-28 
B   451. 

317  J  OXLIV  R.  1—S.  592— See  II  O.  .0. 
169  No.  1445,  A.  W.  N.  1901  P.  2i;}— 24  A.  172 
No.  1679,  27  A.  415  No.  1437  17  M.  L.  J  447 
No.  2933  supra  and  26  M.  369  See  O.  XXXIII, 
R.  3,  11  0.«C.  19  No   2935  supra. 

3180  O.  XLV.  R.  1—S.  694~See  27  B.  415 
No.  1437  szcpra. 

3181  OXLV  R  2—S.  5.95— Sec  10  0  C  808 
No.  1476.  2  O  G  235  No.  22 L4  suj^ra. 

3IS2  O  XLV  R.  3—S.  GOO-Seo  23  A  227 
No.  1442,  31  C  305,  No.  1444,  24,  A.  174  No 
1475,  sujjva. 

S13S:^0  XLV  R.  6—S.  601.  Privy  Council. 
Appeal  to — AppUcatioa  for  .leave — Grounds 
for  refusd  to  b  ■  siatf.d. 

The  High  Court  in  refusing  a  certificate 
for  leave  to  app-al  to  Privy  Council  should 
state  the  grounds  on  which  it  is  refusd.  In 
re  VENGANAT  SWAROOP  n  THl  L  VaLIA 
N\MBli)i.  =  io  W.  N-  C-,  540--M.  L.  J., 
1903.  p.  160-8  B  L.  R.  374  =  4-  C  L- J. 
35  -29  M::i94  (P.  C,)- 

3184  0  XLV  R.  7—S.  602.  Court  can  ex- 
tend time  for  giving  sccu>itij — Appeal  to  Privy 
Cou,ncil. 

S.  602,  C.  P.  C,  though  at  first  sight  may 
appear  to  l>e  mandatory  yet  is  merely  direc- 
tory, 10  C  537  P  C  Refd.'  The  Court  admitting 
the  appeal  therefore,  can,  for  sufficient  cause, 
extend  the  period  prescribed  by  that  section 
for  the  filing  of  security  and  for  making  the 
spcciiijd  deposit.  KIL)AH  NATH  v.  MxTHU 
MAL,87  P.  R.  1908  =  158  P-  W.  R  1908- 

3186  O  XL  V  R.  7—S.  602  Privy  Council 
appeal — Security  for  costs,  Form  of — Immove' 
able  property.  Mortgage-bonds  of — Time  taken 
in  testing  value — Limitation-—  Civil  Procedure 
Code  s.  602  {a). 

Security  for  costs  in  appeal  to  tbe  Privy 
Coun<-il  may  be  given  in  the  form  of  mort- 
gage-bonds of  immoveable  property ;  but 
parties  must  take  the  ri.->k  of  nob  being  with- 
in time  if  in  consequence  of  the  time  taken 
in  testing  the  value  of  the  securitj'  it  is  not 
accepted  within  the  time  allowed  for  giving 
security. 

No  security  of  immoveable  property 
sliould  be  acci'ptcd  except  a  first  mortgage 
by  registered  deed  of  freehold  or  absolutely 
held  property.  In  every  case  the  \aluo  of 
the  property  should  exceed  by  at  least  one- 
third,  or  if  consisting  of  buildings,  by  at  least 
oue-half    tbe  amount    of   security   required. 
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MA  mrgale  v.  m.\  s,\yi.  I.  L.  B.  R,  1900 
—190a.  p.  177- 

3183  O  XL^  R.7S-    603   Soe  1.  L  B  R 

1900  1002  P.  329  No.  1477  supra. 

8187     O  XL  V  11.  «,  I'd—S.  603,  608. 

The  lli"h  Court  is  not  empowered  to  order 
stay  of  execation  of  its  d'joree  when  the 
appeal  to  the  Privy  Council  has  not  been 
admitted,  but  only  a  petition  has  been  pro- 
Bentod  for  tlie  puipose.  19  Bom.,  10  dissented 
from.  SM.  lUBI  JARAO  y.  GOPI  CHAND 
BOTirUA.  5  W-  N-,  C->  1901,  P-  562- 

3188  0  XLiV.  R.  15— S.  610— Execution 
of  decree— U'-siituUon  of  property  sold  pending 
appeal  to  Privy  Council. 

Pending  an  appeal  to  the  Privy  Council 
certain  malihana  allowance  which  was  a 
part  of  the  porporty  in  suit,  was  sold  by  auc- 
tion in  execution  of  a  money-  decree  against 
the  plaintiff,  in  whose  favour  the  High  Court 
had  passed  a  decree  on  appeal.  The  de- 
fendant's appeal  to  the  Privy  Council  was 
decreed,  and  he  sought  for  restoration  of  the 
property. 

Beld,  that  the  defendant  was  entitled  to 
recover  the  property  from  the  auction  pur- 
chaser by  an  application  under  sections  244 
and  610  of  the  Civil  Procedure  Code,  the 
auction-  purchaser  being  representative  of 
the  judgment  debtor  within  the  meaning 
of  section  244  of  the  Code.— 26  All.,  M7  fol- 
lowed; 19  All.,  136  and  20  All,  139  distin- 
guished. GARURDHUJ  PRASADSINGH  v. 
BAIJU  MAL.  A-  W-  N- 1908  P  46-8  Ail- 
L.  J.,  110-28  A  337. 

8189  0  XLV  B.  15— S.  610  Execution  of 
decree— Secruitij  for  costs— Sale  of  properties 
given  as  security —  Mortgage — Interest  on  costs 
when  not  awarded  by  order  of  Privy  Council 
cannot  he  allowed  9  C.  W,*N.  372.  See  T.  P.  A. 
IV  of  18S2  No.  188  Coi.  603. 

8190  O  XLVI  R.  1—S.  617.  See  S.  113 
Col.  1302. 

3191  O  XLVI  B.  7—S.  646  B— Reference 
to  High  Court  when  plea  of  jurisdiction  not 
raised  in  Court. 

Section  646  B  of  the  Civil  Procedure 
Code  does  not  apply  to  any  or  every  case  in 
•which  a  Court  of  Small  Causes  has  exercised 
a  jurisdiction  not  vested  in  it  by  law,  but 
only  to  a  restricted  number  of  cases,  namely, 
those  cases  in  which  the  Court  of  Small 
Causes  has,  by  reason  of  erroneously  hold- 
ing a  suit  to  be  cognizable  by  it,  exercised  a 
jurisdiction  not  vested  in  it  by  law. 

The  High  Court  declined  to  entertain  a 
reference  made  by  the  District  Judge  under 
section  G4G  B  of  the  Civii  Procedure  Code, 
stating  that  the  Small  Cause  Court  had,  by 
trying  the  suit,  exercised  a  jurisdiction  not 
vested  in  it  by  law,  on  the  ground  that  the 
reference  was  not  warranted  by  the  provi- 
sions of  the  said  -ection,  as  no  plea  to  the 
•iarisdiction  of  the  Small  Cause  Court  was 
raised  before  that  Court.  RAM  LAL  v. 
KABUL  SINGH  A-  W-  N-    1902-   P-    219  = 

25  A-  135. 

8192     0.   X.   L.    V.   I.  R.    7-S.  64,6  (b)- 
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Small  Cause  suit  tried  as  original  suit — Ap- 
peal— Decree  dismissinj  suit  on  merits — Or- 
der   for  costs — Validity  of. 

S.  646  B.  0.  P.  0.,  is  an  enabling 
section  and  does  not  cut  down  the  juris- 
diction of  the  appellate  tribunal.  An  ordef 
for  costs  by  the  District  Court  while  dis- 
missing the  suit  on  the  merit.s  is  an  ap- 
peal from  the  decree  of  the  District  Mun* 
sif  in  an  original  suit  which  was  wrong- 
ly tried  as  such,  oven  though  cognizable 
by  a  Small  Cause  Court,  is  not  an  order 
which  the  appellate  Court  had  jurisdic- 
tion to  make.  SRI  RAJA  SIMHADRI  AP- 
PA     RAO     V.     CtlBLASAN    BHADRAYYA. 

1  M    L.  T   414  =30  M.  4L 

3193  O.  X.  L.  V.L  R.  7-S.  646— Small 
cause  suit  wrongly  tried  on  regular  side, 
Civil  Prevision  petition  raising  question  of 
jurisdiction  Discretion  of  High  Court  to  intir- 
fere  or  not  according  to  the  merits^  27  Mt 
478.  See  S.  C.  C.  Ace  IX  of  1887  No.  10 
Col:  765. 

3194  0.  X.  L,  V.  L  R.  7-~S.  646— Rs- 
ference  to  High  Court  on  question  of  juris* 
diction— 28  A.  293.  See  S.  0.  C.  Act  IX 
of    1887   No.    65   Col:  780. 

8195  O.  X  L.  VIL  R.  1—S.  623  See 
S.  104  Ool:  1303—1316. 

3196  0.  XL VII.  R.  2—S.  624— Review  by 
successor  of  judge — Judgement — Order — Decree 
— Order  dismissing  appeal  in  default 

Section  624  of  the  Civil  Procedure  Code 
deals  with  all  applications  for  review  of  judg* 
ment,  whether  a  decree  or  an  order  is  com- 
plained of — lu  the  absence  of  grounds  men- 
tioned in  the  section  a  review  of  an  order 
dismissing  an  appeal  in  default  cannot  be 
heard  by  the  successor  of  the  judge  who 
dismissed  the  appeal.  23  Cat.,  1x5  dissented 
from.     BAHADU  v.  FATTAH    KHAN.     107. 

P.  li.  R.  1907- =  82  P.  R  1906- 

3197  0  XLVIIB.2—S.  624— Dismissal  of 
a  suit  onlche*application  of  a  plaintiff — 'Review 
of  judgment  ground  for  a  review  of  judgment 
— Appeal  against  an  order  granting  a  review  of 
judgment — Jurisdiction  of  an  Appellate  Court 
to  interfere  with  an  order  granting  a  review. 

On  an  application  presented  by  a  plaintiff  a 
suit  was  dismissed.  The  plaintifi  subsequent- 
ly applied  for  review  of  judgment  on  grounds 
other  than  those  mentioned  in  section  624  of 
the  Code  of  Civil  Procedure.  The  review  was 
granted. 

The  defendant  appealed  and  on  his  ap- 
paal  the  order  granting  the  review  was  set 
aside. 

Held  that  the  Civil  Judge  had  no  juris- 
diction to  interfere  in  appaal.  Mr.  Judice 
Parson  in  Ganyat  v.  Jlvon  16  B.  603;  Rarw 
Chandra  v.  Mahaw  16  B  23,  Radha  Nath 
Singh  v.  Chandi  Charan  30  0  660  referred  to. 
NAHSENGHDAS3  v.  PaNDAT  SHEORATAN 
LALL,  IG  C-  P.  ^  E  1903  P  151. 

3198  OXLVII  R  2,7,9— S  62^,  629  Review 
by  successor  of  small  Cause  Court — Judge  of 
order  passed  by  his  predecessor. 

Section  624   and   629   of     the   Civil  Pro 
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ceduro  Codo  are  not  applicable  to  Court  of 
Small  Causes  and  the  successor  o(  a  Judge 
of  such  Court  is  not  prohibited  from  re- 
viewing the  order  paasod  by  his  predecessor 
dismisaiug  au  applicatiou  fcr  review  of  the 
decree  disinit'sing  the  suit  passed  by  him. 
NATIIA  V.  ALLAH  DIN.  104  P-  L-  R.  1905 
=  63P.  R.  1905 

8199  U  XLVII,n2—S  624  See  3.  0.  L. 
J.  IIJ  No.  1516,  5.  O.  C.  27  No  1518,  33.  C. 
1323  No  1519,  28.  G.  177  No  1614,  8.  0.  L.  J, 
294  No.  1900    Supra. 

3200  0  XLVII  U  4^-S  626-a*ih  30  B  56  No. 
1509,  A.  \V.  N.  1907  P  132  No  1513,  6.  C.  L. 
J.  225  No  1514,,  7.  O.  0.  345  No  1517,  33 
0.   1323   No    1519  Supra. 

8201  O  XL  VII.  R.  7,  9—S  629— Practice— 
Power  of  C )urt  to  varn  its  order. 

The  Court  has  juribdiction  over  its  own 
orders  and  it  is  its  duty  to  see  that  they 
are  properly  drawn  up  and  if  any  manifest 
error  is  brought  to  its  notice  before  the 
order  is  formally  dravrn  up,  then  it  not  only 
can  but  must  correct  it,  instead  of  putting 
the  parties  to  the  fresh  expense  and  trouble 
of  applying   for  a  review. 

It  ia  only  after  an  order  has  been  form- 
ally drawn  up  and  signed  that  the  jurisdiction 
of  the  Court  to  correct  the  error  sua  motu 
without  a  formal  application  by  viray  of 
petition  for  review  ceases. — IRAPPA  v. 
BHTMAPPA.    4  B  L.  R.  909 

3202  0  XLVII  R  7,  9—S  629— Appeal— Ap- 
peal against  order  under  Section  629  in  a 
small  cause. 

Held,  that  an  appeal  lies  from  an  order 
passed  by  a  District  Judge  under  Section 
629  of  the  Civil  Procedure  Code  in  a  small 
cause,  though  an  appeal  from  the  final 
decree  would  be  barred,  and  thitsuch  appeal 
lies  to  the  Chief  Court.— 22  Cnl..  734.  and 
B  Bom.,  260  foilowed.— ASA  V.  GOPAL  DAS. 
24  p.  L.  R.  1902  =  33  7  R.  1902 

3203  O  XLVII  R.  7,  9-S.  629—Pu-j-h 
Tenancy  Act  {XVI  of  1887),  Sections  11  '('^) 
(k),  Q2— Limitation  Act  {XV  of  1877).  Sec- 
tion. 5 — Sufftickut  cause — Review.  Second  ap- 
plication fi.r. — 

The  mortgagee  sued  in  the  Civil  Court 
for  possession  of  lands  as  mortgagee  avid 
for  mesne  profits.  On  the  2iid  Februn.rv 
1893  the  Chief  Court  held  that  the  claim 
for  mesne  profits  was  cogniz:\ble  only  by  a 
Revenue  Court  under  clause  (k)  of  soct'on 
77  of  the  Punjab  Tenancy  Act.  The  mort- 
gagee then  brought  a  suit  in  the  Revenue 
Court  against  the  proprietor-mortgagor  and 
other  mortgagees  for  value  of  produce  and 
It  was  dismissed  on  grounds  which  amount- 
ed to  a  finding  of  no  i  irisdiction.  On  appeal 
the  Collector  reman d^'d  the  case  for  trial  on 
merits.  On  further  appeal  the  Commissioner 
held  that  the  suit  was  not  triable  by  a  Reve- 
nue Court.  The  mortgagee's  application  fcr 
revision  was  rejecte  t  on  the  9th  March  1895, 
by  the  Financial  Commissioner  who  also  rr- 
i)ctedon28th  May  1895  au  application  for 
rariew    of   his  order.     On  the   27th  January 
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1903  the  present  application  was  made  as  a 
s'icond  application  for  review.  In  the  mean- 
while the  plaintiff  mortgagee  had  instituted  a 
suit  in  the  Civil  Court  on  23rd  November 
1901  for  possession  of  th«  lands  and  for  pro- 
duce, and  it  waj  finally  hold  by  the  Chief 
Court  onth^  6th  November  1902  that  the  suit 
as  regards  produce  was  not  cognizable  by 
Civil  Court.  I*^i  wa.s  contended  for  the  defen- 
dants that  the  present  second  application  for 
review  v^as  filed  with  great  delay  and  there 
being  no  p.ufficieut  cause  for  the  delay  the  ap- 
plication was  barred  by  limitation  and  that 
the  suit  was  cognizable  by  the  Rcve.iue  Court 
and  the  previous  decision  was  right. 

Held,  overruling  the  contentions,  (1)  that 
the  application  was  competent  and  there  was 
sufficient  cause  for  the  delay  which  was  due 
miinly  to  the  conflicting  decisions  of  the 
Courts  and  (2)  that  the  claim  was  cognizable 
by  the  Revenue  Court  whether  the  mortga- 
gee was  a  co-sharer  or  not  mast  be  decided  by 
the  Revenue  Court.    M.^YA  DAS  v.  .JAW  \LA 

SAHAI.    65  P  li  R    1906=9  P  R  ,  lsf05, 

(Rev.) 

3204     G  XL  VII  n  7,  9,  S.  47— S.  629,   244-- 

Jurisdietion  vf  Execution  Court  to  emertaiti 
application  for  r<'fund  after  the  termination 
of  execution  proceedings — Revieio — Appeal. 

Section  244  of  the  Code  of  Civil  Proce- 
dure applies  only  to  a  Court  executing  a  dec- 
ree, at  tiae  time  when  an  applic  i.tion  cjnnect- 
ed  with  ex3Cution  is  mide  and  does  not  ap- 
ply to  a  Court  which  h  it  fully  executed  a  de- 
cree and  has  thereby  b  icomi  fu  ictus  officio; 
and  where  an  application  for  exocution  has 
been  struck  of  the  propjr  remedy  to  obtain 
a  refund  of  mDuey  pvld  is  by  application  for 
review  of  thi  order  which  declared  the  decree 
satisiSed  and  struck  off  the  execution  proceed- 
ings. 

Where  no  objection  to  the  proceduru  ad- 
opted is  taken,  in  the  original  Court  held  that 
in  such  a  case  it  is  not  necessary  on  appeal 
to  set  a>ide  proceedings  of  the  Court  below 
as  th.Qfjritm,  both  for  the  application  for  re- 
view of  julgment  and  for  an  appeal,  if  any, 
from  tiieordn-  passed  in  review,  would  have 
ba^n  the  same  as  the  foruui  selected  for  the 
aJ^plication  for  refund  and  for  the  appeal 
from  the  order  dismissing  thit  application. 
GHOUDARY  GUliMUKH  SINGH  v.  MJS- 
S  \MM  VT  MIRZ  V  NUR.    p.  R  63  of  1901  = 

101  ?  L  R  1301 

3235  O  XLVII  R  7,  9—S.  629--See  17  M 
L  J  603  No.  1  '.12,  A  W  N  1915  P  151  No.  1493, 
9  O  C  35  No.  1504,  30  B  5G  No.  1509,  26  B  485 
No.  1512  A  W  N  1907  P.  132  No  1513.  14  M  L 
J  821  No.  1569,  1  A  L  J  293  No.  1632.  8  C  L  J 
294  No.  1960,  5  C    W  N  435  No.  2823,  2  L  B  R 

1904  P  279  No.  3073,  63  P  R  1905  No.  3198 
supra. 

3203  Schedule  II  R  I— S.  505— See  S.  89 
Col.  1203-1208 

3207  Schedule  IT  R  3— S.  508— Order  not 
fixing  period  loithin  which  the  award  is  to  be 
made  is  defective  and  appealable. 

Where   a  reference   order  omits   to  fix  & 
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date  for  tho  delivery  of  tlio  award,  such  omia- 
Rion  is  not  a  more  irrogularity,  but  is  a  defect 
fatal  to  tho  ordor  and  to  all  subsnquont  pro- 
ceedings founded  thereon.  (8  A  518  folloiocd 
13  A  300  referred  to).  LAGHMAN  D  \S  v.  AB- 
PARKASH,  A.  W.  N  1908,  69-30  A  169 
3208  Schedule  II  U  3—S.  5U8  cC'c— Award 
set  aside — Court  can  not  make  a  second  refer- 
ence on  the  same  sitbnilssioii. 

Au  award  waa,  on  a  reference  by  the 
parties  to  a  suit,  made  and  delivered  ;  but 
it  was  afterwards  discovered  that  ono  of  the 
plaintiffs  had  died  before  the  terminatiou 
of  the  arbitration  proceedings,  and  the  Mua- 
sif  accordingly   set  aside    the  award, 

Hdd,  that  the  Munsif  had  no  power  to 
make  a  second  order  on  the  same  agree- 
ment of  the  parties  again  referring  to  ar- 
bitration the  matters  in  dispute  between 
them.  (21  A  314  Dist  2  A  181  27  M.  112  re- 
ferred) PACHICAURI  RAMv.NANl)  RAI 
A.  W.  N-  (1908),  228  =  5  A.  L.  J.  658- 

8209-  Schedule  II.  B.  3,  15— Ss.  508,  521— 
Award  made  hut  not  filed  valid  within  the 
period  fixed. 

An  award  written  and  signed  before  the 
date  fixed  by  the  Court  under  S.  508  of  the 
Code  for  delivery  ,but  not  filed  in  the  Court 
before  the  expiry  of  that  period,  is  valid 
within  the  meaning  of  S.  521  of  the  Code. 

The  expression  "delivery"  in  S.  508  of 
the  Code  means  "making"  and  does  not  mean 
"filing  in  Court."  (13  B,  119,  22  M.  22  and 
26  A.  105,  F.  8  A.  548  and  13  A.  300  (P.  C) 
Dist.)  BHAGAT  RAM  v.  GaNDA  SINGH 
89  P.  R.  1907. 

8210  Sclt^dule  II  R.  5,  8,  15— S.  508,  514 
and  521 — Aivard — Delivery  on  the  date  fixed 
after  Court  hours. 

An  award  was  delivered  to  the  peon  of 
the  Court  by  the  arbitrator  duly  signed  on 
the  date  fixed  for  its  delivery,  but  after  the 
Court  was  closed  and  it  was  consequently 
not  filed    till  the    next  day. 

Held,  that  the  award  was  not  void.  The 
date  to  be  looked  at  in  a  matter  like  the 
present  being  the  date  on  which  the  arbi- 
trators make  the  award,  and  not  the  date 
on  which  the  award  may  reach  tbe  Court 
BAIL  5^d  and  548;  Id  AU.  300;  13  Bo;»  ,  11»; 
22  Mad  ,  22  referred  to.  SITA  R\M  v.  BPIA- 
WANI  DIN  R*.M.  W.  N-  A-,  1903,  p.  205 
=26  A  105. 

3211  SchedhU  II.  R  3,  8,  15— S.  508,  514, 
and  521 — Limitation  Act,  Art.  158 — Award 
made  and  filed  after  time  fixed  void — Ap- 
yeal  lies. 

In  a  reference  to  arbitration  by  the  par- 
ties to  the  suit  tho  court  fixed  a  time  for 
the  making  of  the  award.  The  award,  how- 
ever, was  made  and  filed  in  the  Court  after 
the  titne  fixed  by  ib.  Neither  party  had  ap- 
plied for  an  extension  of  time  nor  had  any 
order  been  made,  by  the  Court  itself,  for  ex- 
tension, before  the  expiry  of  the  time  fixed. 
Held,  that  an  award  made  after  the  ex- 
piry   of  the    time    fixed    by    the  Court,  is  ab 


acceptance  thereof  by  the  Court,  after  the  03^- 
piry  of  tho  time,  nor  by  an  order  made  by  the 
Court  for  extension  of  time,  after  the  making 
of  tho  award,  because,  when  an  awaf^l  ^^^  once 
been  completed  and  delivered  into  Court,  it 
has  no  power  to  grant  an  extension  ol  time 
under  sec.  514,  Civil  Procedure  Code,  (13  A. 
300,  14    A    343,  11  M   85,  15  M  384  refd). 

A  decree  passed  on  such  an  invalid 
award  is  appealable.  (18  A  422,  17  B  357,  29 
B  285,  16  C  482,    24  C  409  rofd.) 

Whore  an  award  is  made  after  the  expiry 
of  the  time  prescribed  by  the  Court  for 
tho  making  thereof,  the  Court  ought  to  take 
judicial  notice  of  its  invalidity  (13  A  300 
Poll)  notwithstanding  the  fact  that  neither 
party  has  taken  any  objection  thereto.  Art. 
158  of  the  Limitation  Act  is  inapplicable  to 
such  a  case.  KEWAL  LODHI  v.  BAIJ 
NATH,    2  N.  L.   R.  81. 

3212  Schedule  II.  R.  3,  8,  10,  15- S.  508, 
514,  516,  521,  Arbitration — Award  made  within 
time  but  filed  in  Coiirt  after  the   time  fixed. 

Where  the  arbitrators  signed  the  award 
within  the  time  fixed  by  the  Court  under 
section  508  of  the  Civil  Procedure  Code 
but  the  award  reach'^d  the  jpourt  after  the 
expiry  of  the  time  fixed. 

Held,  that  the  award  was  valid  and 
binding  on  the  parties,  for  the  validity  of 
the  award  depends  upon  the  making  of  it 
within  the  period  allowed,  and  it  is  im- 
material on  what  date  it  is  filed,  22  Mad.^ 
22,  13  Bom.,  119  followed,  13  AIL,  300  referred 
to  ;  8  AIL,  54S  dissented  from.  ASaD-UL-LaH 
V.  MUHAMMAD  NUR.  A-  W-  N.  1905. 
p.  47. 

3213  Schedule  IL  R.  3—S.  508  See  10  B.  L. 
R.  1037.  No  3017  Supra. 

3214  Schedule  II  R  5  (i),  (i)  b—S.  5  10 
Refusal  of  umpire  to  act-  -Power  of  Court  to 
appoiyit  a  fresh  umpire. 

Held  that  section  510  of  the  Code  of 
Civil  Procedure  does  not  apply  only  to  cases 
where  a  person  has  signihed  his  assent  to 
take  upon  himself  the  duties  of  an  arbitratoi? 
or  umpire  and,  after  so  signifying  his 
assent,  dies,  or  refuses  or  becomes  incapable 
to  act.  (ISC  324  dissented  )  PAYAZ  UD  DIN 
V.  AMINCD-DIN,  A.  W.  N.  (1S08),  159. 

3215  Schedule  II R  5,  (i),  (i)  b,  8-S  5,  10,  S 
14 

Where  the  Subordinate  Judge  supersed- 
ed the  order  of  reference  to  arbitratioa 
on  the  ground  of  partiality  in  the  arbitra- 
tor, the  High  Court  set  aside  the  order  as 
having  been  passed  without  jurisdiction, 
as  it  was  not  based  on  any  of  the  ground 
specified  in  Section  510  or  Section  514  of 
the  Civil  Procedure  Code.  KOTHANDA- 
RAMA  AIYAR  v.  SIVAGNANA  DBSIKAR. 
M    L.  J.  1901,  p.   128. 

3213  Schedule  II.  R.  5,  (1),  (1)  b,  S-510 
and  514 — Arbitration — Delegation  of  duty  by 
arbitrator. 

It  is  not  open  to  the  arbitrators  to 
delegate  their  authority  to  a  third  party 
nor    is    it    within  the    power    of    the  parties 


initio  void.     It   cannot  be   validated   by   an  ^  to  reader^  nugatory    the   order  of  the  Court 
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foppoitititig  arbitrators,  or  withdraw  the 
BUit  from  the  cognizance  of  the  Court 
unless  under  an  (>rder  of  the  Court  itself. 
When  the  arbitrators  neglect  to  file 
their  award,  it  is  the  duty  of  theC)urt,  be- 
fore taking  any  other  steps,  to  supersede 
the  arbitration  under  the  provisions  of 
Section  510  or  514  of  the  Civil  Procedure 
Code  JAMNA  KUNWAR  v.  NASIB  ALI 
A.  W.  N.  1902  p.  72-24  A   312 

8217  Schechde  II.  R.  5  (1),  (1)  6,  17,  19 -S. 
610,52'.),  524-  Written  Agreement,  to  refer  arbitra- 
tion-Objection to  filing  of  atuard- Limitation  Act 
(XV  of  1877),  art.  158— Decree  in  accordance 
wiht  aioard — Appeal  to  Distrcit  Judge — Juris- 
ditcion — Arbitrators,  appointment  of,  by  Court 
"Arbitrators,  tnimber  of. 

The  parties  to  a  suit  agreed  in  writing  ti 
refer  their  disputes  to  the  arbitration    of   five 
perbons  named  in  the  document,  and  plaintiff 
applied  to  file  the  agreement  in^Gourt,    under 
Bee.    523,    C.    P.    C.    This   agreement    did   not 
provide  that  the  disputes  should   be    referred 
to  the    arbitration    of    any    person    to  be    ap- 
pointed by  the  Court.    Three  of  the   five  hav- 
ing resigned    plaintiff  and    defendant's   agent 
applied  to  substitute  others  for  those  resigned, 
which  the   Court  ordered.   On  the   22nd  Sep- 
tember, 1898,  the  day   jQxed  for    the   filing  of 
the  award,   one     arbitrator    named    by    the 
defendant  did  not  appear.    The  Court   passad 
an  order,    in  the    prec^ence    of   the    piaintiS's 
pleader  and  defendant's   agent,    the   effect  of 
which  was  to  strike    out  the   name  of  one   of 
the    arbitrators   named  by  the   plaintiff  thus 
leaving  two    arbitrators,    one  for   each   party 
and  the  umpire.    These  three  were  ordered  to 
file  the  award.  On  7th  October,  1898,  an  agent 
of  the  umpire  filed    an    award    signed    by  the 
umpire    and    the    arbitrator     nominated    bj- 
the  plaintiff.     The    Court  directed   that   the 
parties  could  file^  objections   within    10  days 
and    fixed  18th    October,   1898,    for  hearing 
evidence.  Defendant  filed  objections  on    18th 
October,  1898.    The  Court  held  the  objections 
were  beyond  time  and  passed  a  decree  in  plain- 
tiff's   favour  in  accordtvnce    with    the  award. 
Defendant   appealed    to   the    District    Judge, 
whose    jurisdiciion    was    challenged    by    the 

Elaintiff  on  the  ground  that  the  property  to 
e  divided  was  valued  at  Rs.  9,500.  The  Dis- 
trict Judge  considered  the  value  of  plain- 
tiff's share  to  be  within  his  jurisdiction  and 
accepting  the  appeal  reversed  the  decree  of 
the  first  Court.    On  second  appeal 

Held,  that  the  defendant  was  not  pre- 
cluded from  appealing  ti  the  District  Judge 
by  art.  158,  Sch.  11,  of  the  Limitation  Act 
inasmuch  as  that  article  applies  to  applica- 
tions referred  to  in  s.  522,  C  P.  C.  and  the 
defendant  did  not  contest  the  award  on  any 
grounds   mentioned    in    s.  521  C.  P.  0. 

Held,  also,  that  there  was  no  justification 
for  the  action  of  the  Court  on  22nd  September 
1898.  The  Court  had  no  jurisdiction  under  sec. 
610  to  reduce  the  number  of  the  arbitrators. 
Held,  therefore,  thai  the  award  was  not  a 
valid  award;  also    because   it    was  signed   by 
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only  two  out  of  tbree  arbtratora,  there  being 
no  provision  in  the  original  agreement  for 
any  difference  of  opinoin  among  the  arbi- 
trators or  that  the  opinion  of  the  majority 
should  be  binding  on  the  parties. 

Held,  further,  that  an  appeal  lay  to  the 
Dist.rict  judge  from  the  decree  which  though 
not  in  excess  of  the  award,  was  based  upoa 
an  invaild  award — Ibrahim  Ali  v  Mohsin  AH, 
A.  W,  N.  1896,  P.  137.— SHEOPAL  KU- 
ER  V.    BflAYA    TAR  A     BAKHSH    SINGH, 

2  0  C  855- 

8218-  Schednh  II.  R.  5  (1),  {!)  b—S.  510— 
See  :W  A.  32  No.    1141  supra. 

3219  Schedule  II  R  8—S.  514— See  26  A 
105  No.  3210,  2  M  L  R  81  No.  3211,  AWN 
1905  P  47  No.  3212,  11  M  L  J  1901  P  228  No. 
3215  24  A  312  No.  3216  supra. 

8220  Schedule  II  R  9,  17,  0  XXIII  R  3  — 
S.  515,  523,  375—Kumaon,    Rules  1894,  Rule  17 

— 'fi  nal    decree' — Arbitration  —A  ward Com- 

promise  — 

The  word  'final'  in  Rule  17  of  Kumaoa 
Rules  1894  means  a  decree  final  as  far  as  the 
Court  passing  it  is  concerned. 

And  a  reference  made  under  Rule  17  is 
not  invalid  on  the  ground  that  the  amount 
of  the  estate  in  suit  was  such  as  to  entitle 
the  parties,  if  they  chose,  to  appeal  to  His 
Majesty  in  Council  against  the  decree  of  the 
Commissioner. 

Whereupon  an  applicatiDn  made  under 
section  523  of  the  Civil  Procedure  Code,  mat- 
ters in  dispute  were  referred  to  arbitrators 
and  after  the  retireflient  of  some  of  them  the 
umpire  submitted  a  compromise  agreed  to  by 
the  parties  to  be  made  a  rule  of  the  Court — 
Hei'i,  that  there  was  no  valid  award  upon 
whi<5h  any  decree  could  be  passed  and  there 
*vas  no  proceeding  in  which  the  compromise 
could    be    filed.     NIAZ    AHMAD    v.  ABDUL 

HAMID.    A.  WN  1904  p.  49=1  A.  L  J. 
29. 

8221  Schedule  II  R  10,  16— S.  516,  522— 
Arbitration  —  Award — Omission  to  give  notice  ai 
rcqiiired  by  section  516,  Code  of  Civil  Procedure, 
constitutes  a  material  irregularity — If  aioard 
has  to  be  remited,  notice  should  be  issued  under 
s.  516  lohen  the  award  in  its  filial  shape  is  filed 
in  Court. 

At  the  first  hearing  of  a  suit  brought  by 
respondent  Tok  Tho  against  applicant  Mi 
Shwe  Me,  the  parties  applied  to  the  Court  to 
refer  the  matter  in  dispute  to  the  decision  of 
two  arbitrators  under  section  506,  Civil  Pro- 
cedure Code.  The  order  of  reference  author- 
ized the  arbitrators  to  appoint  any  one  they 
pleased  as  umpire,  if  they  were  unable  to  ag- 
ree, and  fixed  the  11th  August  1900  as  the 
date  on  or  before  which  the  award  was  to  be 
filed  in  Court.  On  the  11th  August  the  arbi- 
trators asked  for  further  time  and  an  exten- 
sion was  granted  till  tho  18th.  On  the  19th 
the  parties  agreed  to  add  two  arbitrators  no- 
minated one  each  by  the  original  arbitrators. 
The  parties  were  to  attend  on  tho  22nd  August 
for  delivery,  of  the  award.  On  the  25th  the 
parties   appeared  before   the   Court  with  the 
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arbitrators  and  tho  arbitrators  stating  that 
they  could  not  select  an  umpire  asked  tlio 
Court  to  appoint  one.  Tlio  courh  there- 
upon appoiutid  an  umpire  and  extended 
tho  time  till  tlio  4lh  Soplcmber.  On  the  5t.h 
SeptemVor  tho  umpire  asked  for  an  extension 
of  time  and  he  was  given  till  the  Gth  Septem- 
ber. On  the  Gth  the  award  was  filed  in  Court 
and  the  ease  was  adjourned  till  the  17tb,  ob- 
viously with  the  intoQtiion  of  allowing  time 
to  the  parties  to  ai)ply  to  have  the  awa^d  ^eb 
aside,  but  the  proceedings  did  not  show 
whether  the  parties  were  present  or  had  no- 
tice of  the  award  being  lUed  in  Court  or 
whether  notice  was  issued  to  them  under  sec- 
tion 516.  On  the  17th  September  the  record 
did  not  show  that  the  case  was  called  or  anj^ 
order  passed,  but  on  the  3rd  October  the  award 
was  remitted  by  the  Court  under  section  520, 
Civil  Procedure  Code,  for  reconsideration  of 
one  part  of  the  award.  The  order  gave  the 
umpire  time  till  the  4th  October.  On  that 
date  the  award  was  reLiubmitted  to  the  Court 
and  jjdgment  was  passed  accordingly.  On 
appeal  the  decree  of  the  Original  Court  was 
confirmed.  The  present  application  was  based 
on  the  ground,  among  otbers,  that  no  notice 
was  given  under  section  516,  Civil  Procedure 
Code, 

Held,  that  the  omission  to  give  notice  as 
required  by  section  516,  Civil  Procedure  Code, 
was  a  material  irregularity. 

Held  also  that  the  spirit  of  section  516- 
5*22  of  the  Civil  Procb6ure  Code  appears  to 
require  that  if  an  award  has  to  be  ramitted 
the  notice  to  be  issued  under  soccion  516 
should  be  issued  whea  the  award  in  its  final 
shape  is  filed  in  Court.  (14  A  343,  20  a.  474  3 
M  59,  11  M  144,  15  M  354,  U  B  R  1892—95  P  9 
referred  to.     MA  SHWE  ME  t;    MAUNG  TOK 

THO,  U  B  R  1901  P  33  Arbitration, 

8222     Schedule  II.   R,    10— S.   516— See  A. 
W.  N.  1905  P.  47  No.  32 :i.  supra. 

3223  Schedule  11  R.  J^—S.  51S  Arbitra- 
tion— Duty  of  arbitration — Ddegation  of  duty. 
It  would  be  prudent  and  discreet  for 
arbitrators,  when  they  desire  to  put  them- 
selves on  the  bes^.  footing  of  information  as 
to  matters  of  law,  to  ask  all  the  par-ies  to 
be  present  when  they  communicate  with 
any  gentleman  whom  they  may  see  upon 
that  subject.  But  if  they  cannot  be  shown 
to  have  acted  with  improper  partiality,  or 
for  any  other  purpose  than  that  of  being 
correctly  informed  about  the  law;  and  avoid- 
ing mistakes  of  law,  and,  if  they  cannot  be 
shown  to  have  been  misled  as  to  the  law,  it 
should  not  be  ground  for  setting  aside  the 
award. 

An  arbitrator  may  delegate  to  a  third 
person  the  performance  of  acts  of  a  ministeri- 
al character. 

Any  direction  in  an  av^ard  given  by  the 
arbitrators  in  excess  of  their  authority  may 
be  treated  as  null.  BUT  \  v.  (THE)  MUNI- 
CIPAL COMMITTEE  OF  LAHORE.  87  P- 
R  1902-7  W.  N  0  87  =  29  C  854  (P.  C), 

8224     Schedule  II.  B.  12,   16,  S.  104,    105  - 


A«t9  Sup:  Govt.  (V  of  1908)    {Co7U(l) 

S.  618,  522,  588  {26),  591— Appeal^ Arbitration 
Award  modified  by  Court. 

The  appeal  under  section  588  (26)  of  the 
Civil  Procedure  Code  is  limited  solely  to  the 
question  of  the  correctness  of  the  order  pass- 
ed under  section  518,  and  section  52i  does 
not  allow  an  appeal  from  a  decree  based  on  so 
much  of  an  award  as  disposes  of  the  matters 
referred  to  a.rbitration.  The  word  "award"  in 
the  last  sentence  of  section  522  moans  the 
modified  award  where  tho  award  has  been 
modified.  KALU  v.  KHMR  DIN.  33  p.  L. 
E.  190S  =  13  PR.  1906- 

8225  Schedule  II.  B.  14— S.  520— Refer- 
ence to  arbitration — Award — Finality  of — 
Powers  of  arbitrators. 

The  chapter  in  the  Code  of  Civil  Proce- 
dure on  Reference  to  Arbitration  (Chapter 
XXXVII)  deals  with  arbitrations  under 
three  heads. 

I, — Where  the  parties  to  a  litigation  de- 
sire to  refer  to  arbitration  any  matter  in 
difference  between  them  in  the  suit.  In  that 
case  all  proceedings  frum  first  to  last  are  un- 
der the  supervision  of  the  Court. 

II— Where  parties  without  having  re- 
course to  litigation  agree  to  refer  their  dif- 
ferences to  arbitration  and  it  is  desired  that 
ihe  agreement  of  reference  should  have  the 
sanction  oi  the  Court. ,  In  that  case  all  fur- 
ther proceedings  are  under  the  supervisioa 
of  the  Court, 

III  — V/here  the  agreement  of  referenc9 
is  made  and  the  arbitration  itself  takes  place 
v\^ithout  the  intervention  of  the  Court  and 
the  assistance  of  the  Court  is  only  sought  ia 
order  to  give  effect  to  the    award. 

In  cases  falling  under  Head  I  the  agree- 
ment to  refer  and  the  applicaiiion  to  the  Court 
i^u'-ded  upon  it  must  have  the  concur- 
rence of  all  parties  concerned  and  tho  actual 
referecee  is  the  order  of  the  Court,  so  that 
no  questioa  can  arise  as  to  the  regularity 
of  the  proceedings  up^  to  that  point.  In 
cases  fc-Jling  under  Heads  II  and  III  pro- 
ceedings discribed  as  a  suit  and  registered 
as  snch  must  be  taken  in  order  to  bring  the 
matter — the  agreement  to  refer  or  the  award 
as  the  case  may  be  — under  the  cognizance  of 
the  Court.  That  is,  or  m^^y  be,  a>  litigious 
proceeding — Cause  may  be  shown  against  the 
application — and  it  would  seem  that  the 
order  m.ade  thereon  is  a  decree  within  the 
meaning  of  that  expression  as  defined  in  the 
Civil  Procedure  Code. 

When  the  arbitrators  have  to  give  their 
award  on  the  whole  case  they  are  not  bound 
to  give  an  award  on  each  point.  They  may 
be  judges  of  law  as  well  as  judges  of  fact, 
and  an  error  in  law  does  not  vitiate  the 
award. 

No  appeal  lies  from  a  decree  based  upon 
an  av.'ard  except  in  so  far  as  the  decree  may 
be  in  excess  of  or  not  in  accordance  with, 
the  award. 

An  applicition  for  revision  to  set  aside, 
an  award  is  incompetent.  Adams  v.  Great 
North  of  Scotland  Ry.  Go.    L.  B.  (1890)  A.  C, 


(    1697    ) 
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Acts    Sap:   Govt.  (V  of  1908)  fCo^^cZ.)         Acts  Sup.  Govt.  (V  of  1908)      (Contd.) 


31,  folloiucd;  P.  It.  81  of  1901  F.  B..  overruled. 
GHQLAM  JlLANl  y.  MUHAMMAD  AH- 
MED.   25  F-  R.  1902- 

3228  SckcdtiLii  If.  R.  II— S.  520—Aioard 
in  exc'^s  of  arbitrator's  aiUkorltij — "  Sudi 
other  and  farther  reiief." 

Tho  plaiiiLilLs  sued  for  a  dGcKaratioa  that 
the  alioualioa  by  a  Hindu  widow  was  in- 
valid and  iaoporativQ  except  for  her  lifetime. 
They  also  added  a  prayer  for  "such  other 
relief  as  the  Court  deemed  fit." 

The  m  itter  "in  dispute  in  the  case" 
was  referred  to  arbitration.  The  arbitration 
passed  the  following  award,  "  we  direct  that 
defendant  No.  1  do  pay  Rs.  1,500  to  the  plain- 
tiffs, and  that  the  sale  for  which  the  suit  is 
brought  bo  declared  valid,  binding  and  ab- 
solute." 

Held,  that  the  arbitrators  had  exceeded 
their  jurisdiction,  and  that  the  words  "such 
other  and  further  relief,''  though  wide,  can- 
not be  held  to  include  a  request  to  the 
Court  to  create  an  obligation  which  is  not 
alleged  to  exist.  (Bl  G  433  (440)  24  A  229,  10 
A  &  E  (1841)  18'J  rof.)  T1KAMDA3  v. 
PHATUMAL.     1  S.  L.  R   (C)  209. 

3227  Schedule  II.  It.  II,  15—Ss.  520  and 
521  —Enforcement  of  award  for  comjpensation 
for  seduction  not  invalid  under  Ss.  520  and 
521. 

The  arbitrators  are  not  bound  to  take 
cognisance  only  of  claims  in  respect  of  which, 
the  Regular  Courts  will  give  relief.  In  de- 
ciding whether  an  award  should  be  enforc- 
ed or  not,  the  Courts  have  only  to  look  to 
the  provisions  of  Ss.  520,  521,  Civ.  Pro.  Code, 
and  determine  whether  any  of  the  grounds 
mentioned  or  referred  to  in  those  sections  is 
shown  against  the  award.  The  fact  that  the 
applicant  could  not  have  sued  the  respond- 
ent for  damages  cannot  be  regarded  as  "an 
obj  action  to  the  legality  of  the  award."  The 
Budhist  Dliaramathats  provide  for  the  pay- 
ment of  compensation  for  seduction,  and 
though  such  cases  are  not  now  decided  ac- 
cording to  Buddhist  Law,  compensation  for 
seiaction  is  still  frequently  paid  by  private 
arringemcnt  between  the  parties  or  their 
families,  and  there  is  nothing  immoral  in 
such  an  arrangement.  According  to  English 
Law,  the  consideration  of  past  co-habitation 
and  previous  seduction  does  not  make  a 
bond  void.  Such  consideration  is  not  held 
good  so  as  to  support  a  promise  not  under 
seal,  but  it  is  not  illegal.  :\I[  HLA  WAING 
v.  ^fGV.KHAN.  U  B  a  (1993),  P-  19  C  p. 
3223  Schedule  II.  R.  II,  15,  .W-Ss.  5i!0—_. 
Ss.  5:^0,  5il  and  525— A p plication  to  file  a 
private  aioard  rejected — Memorandum  of  ap- 
peal—Proper Court  fee—Coitrt  Fees  Act,  Art. 
17,  cl.  (Gj — Dt'fective  private  aioard  -Award 
effecting  partition  of  immoveable  propertij  used 
for  purposes  of  S  525  of  C.  P.  G.—Reqi^t ra- 
tion Act,  S.  17  (b)—87  P.  R.  1907.  See  Court 
Fees  Act  VII  of  ls70  col.  137. 

32'i9.  Schedule  II  R.  II,  15,  30—521  and 
h25— Application  to  file  award— Jurisdiction 
to  set  aside  award— Misconduct, 

The  dispute   between    the    parties     wa3 


referred  to  arbitration  without  the  intorvou- 
tinn  of  Court.  Application  was  made  to  the 
Muusifi  to  file  it  in  Court.  The  Munsiff 
found  that  the  arbitrators  were  guilty  of  mis- 
conduct and  passed  a  decree  sotting  aside  the 
award. 

Held,  that  the  Munsiff  could  refuse  to  file 
the  award  but  had  no  jurisdiction  to  sob  it 
aside.  L.  R.  IS  I.  A  73  and  20  Mad.,  89  referred 
to. 

Wlioro  the  arbitrators    hear  only  one  side 

and  decline  to    hear  t,be  other    side   they    are 

guilty    of    misconduct.     SUNDRA    ]\HJDALI 

V.  PONNUSAMt  MQDALI.    I3.  M-'L-  J.  276. 

See  its  decision  on  appeal  27.  M.  225. 

3230-  Schedule  II.  R.  II,  15,  I6.--S.  520, 
521,  522. — Arbitration — Award.  Finality  of — 
Appeal — Revision. 

The  words  of  section  522  of  the  Civil 
Procedure  Code  are  very  clear  and  stringent 
and  forbid  an  appeal  except  into  so  far  as  the 
decree  docs  not  correspond  with  the  award. 
Where  the  determination  of  a  matter  by  the 
award  is  not  included  in  the  decree  an  appeal 
to  that  extent  lies  against  the  decree  but  the 
appellant  has  no  right  to  open  the  whole  case 
on  appeal. 

A  revision  application  against  a  decree 
based  on  arbitration  award  on  the  ground  of 
material  irregularity  is  competent  but  it  must 
have  reference  to  the  proceedings  of  the  lower 
Court  and  not  to  those  of  the   arbitrator. 

The  language  of  section  520  of  the  Civil 
Procedure  CkJc  does  not  make  the  remitting 
of  the  award  compulsory  on  the  Court  but 
leaves  it  a  discretion.  A  wrong  exercise  of 
discretion  does  not  give  any  party  right  to 
apply  for  revision. 

When  the  parties  to  a  dispute  refer  the 
whole  case  to  the  arbitrators,  and  the 
arbitrators  erroneously  decide  a  matter  which 
does  not  actually  fall  within  tuo  scope  of  the 
case,  their  error  is  not  one  which  can  be 
corrected    by    tlie     Court.      SITA     RAM     v. 

DHANI  RAM.  85-  P-  i^  R-  1904  =  92  p.  R. 
1903 

3230     {cl)   Schedule   II.    R   II,   15,    21— S 

520,  521  and  526— Award — Application  to 
fi,le— Objections— Jurisdiction  to  investigate  re- 
vision. 

Tho  objections  against  the  filing  of  aa 
awivl'UV.may  fall  under  two  heads:  those 
indic4v'd  ia  section  520  and  521  of  the 
Civil  Procedure  Code  and  those  which  do 
net  fall 'within  tho  doscripiions  of  those 
sections.    '  _ 

Section'  526  provides  that  if  no  ground 
such  as  is  mentioned  or  referred  to  in 
section  520  or*  521  be  shown  against  tho 
award  the  Court  shall  order  it  to  bo  filed 
and  such  award  shall  then  take  effect  as 
an  award  made  under  the  provisions  of 
Chapter    XXXVII. 

It  does  not  sufl&ce  merely  to  allege  a 
cause  or  ground  agiiust  tho  award  such 
as  is  indicated  in  the'"'  sections  520  and 
521  but  the  cause  or  ground  must  also 
bo  proved   to   the  satisfation   of   the  Court, 
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When  the  Court  refused  to  investigate 
and  dotormiue  the  merits  of  the  grounds 
urged  against  the  filing  of  the  award 
find  the  grounds  foil  under  sections  520 
and  5il  the  High  Court  on  revision  re- 
manded the  case  for  a  decision  on  the 
merits.  6  Bom.,  663,  folUnoed,  17  Bom., 
674:  20  Bom,  590;  9  Bom  254,  referred  to, 
DHANJIBHAI  GIRDHARBHAI  v.  MATH- 
URBHAI    GHELABHI.     S.    C-   6    B,  L-  R-, 

15  =  28  B.  287 

3231    Schedule  II.  B.  U,  16— Ss.  520  and 

522 — Aioard  remitted — Decree  in  terms  of  re- 
vised aivard — Apiyealability  of  remittal. 

When  an  award,  remitted  by  Court  un- 
der S.  520,  C.  P.  C,  is  revised  by  the  arbitra- 
tors, and  a  decree  has  been  passed  by  the 
Court  in  terms  of  the  revised  award,  the 
terms  of  S.  622,  C.  P.  C,  preclude  an  appeal 
on  the  ground  that  the  order  of  remittal  is 
wrong  and  that  the  award  as  originally  sub- 
mitted should  have  been  accepted  and  acted 
upon  (22  M.  203  dist.) 

When  the  decree  is  in  accordance  v^ith 
the  award,  the  policy^of  the  law  is  to  refuse 
appeal  on  the  ground  that  an  order  under  S. 
620,  C.  P.  G-,  has  been  improperly  made  or 
improperly  refused. 

The  provisions  of  S.  522,  C.  P.  C,  should 
be  strictly  construed.  (29  0  167  Refd).  SUB- 
BIAH  IYER  V.  SUBRAMANIA  AIYER.  4 
Tyr    j^^  rn    328. 

8232  '  Schedule  11.  R.  14,  20,  21— S.  520, 
525,  526 —  Arbitration — -Appeal — Revision — 
Award  determining  matters  not  referred  to 
cannot  he  filed. 

An  order  made  on  an  application  to 
file  an  award  under  section  525  of  the  Civil 
Procedure  Code  is  a  decree  and  appealable 
as  such.  27  Mad.,  255  fF.  B,);  L.  R.,  29  I.  A., 
51  followed. 

When  an  award  has  determined  matters 
not  referred  to  arbitration,  the  Court  is 
bound  to  refuse  to  file  it.  THIRUVENGA- 
DATHIENGAR  v.  VAIDINATHA  AYYAR. 
29  M-  303- 

8233  Schedule  II.  R.  14,  20,  21—520,  525 
and  526 — Arbitration — Private  aiuard. — Ap- 
plication to  file — Arbitrator  determining  mat- 
ter not  referred  to  him — Court  not  authorised 
to  remit  award. 

A  Court  has  no  power  to  amend  a  pri- 
vate award  or  to  remit  it  for  consideration, 
but  only  possesses  the  power  to  file  and  en- 
force it  to  reject  the  application  made  for 
filing  it.  10  B.,  H.  G.  Rep.  391  3  AIL,  541,  3 
Mad.,  68,  6  Bom.,  663  referred  to.  MUSTAFA 
KHAN  V.  PHULJA  BIBI.  2  A-  I*.  J-  416  = 
A.  W.  N- 1905  p.  86  =  27  A-  526- 

3234  Schedule  II.  R.  14,  15,  16,  20,  '2.1— S. 
520,  521,  522,  525,  526— Arbitration  loithout  the 
intervention  of  the  Court — Appeal. 

Held,—  that  in  a  case  where  an  award 
has  been  ordered  to  be  filed  in  Court  under 
section  526,  Civil  Procedure  Code,  the  Court 
having  disallowed  an  objection  as  to  the 
validity  of  .the  submission,  no  appeal  lies  ex- 
cept on  the  grounds  specified  in  section   522| 


U.  B.  R.  1904  05  P.  40,  29  I.  A.  51,  10  C.  W.  N. 
001,  &  009  (foil.;  NGA  H,  MAUNG  &o.  v, 
KGA  KYAI  YA  &c  U-  B  R-  1906  P-    52- 

3235  Schedule  II  R  14— S.  5 :i0— Reference 
to  arbbiratlon  by  jja?^ies.  Award  29  O.  793. 
-  See  Arbitration  Act  9  of  1899  S  13  Col.  894. 

3236  Schedule  II.  R.  14— S.  520.  See  C3,  P 
L  R  1905.     No  1017  supra. 

8237  Schedule  II  R.  15— S  521.  Limita- 
tion Act  {XV  of  1877),  Schedule  II,  Article 
158 — Application  to  set  aside  award. 

An  application  to  sot  aside  an  award  oa 
the  ground  of  misconduct  of  the  arbitrators 
is  governed  by  Article  158  of  the  Second 
Schedule  of  the  Limitation  Act. — 8  All..  64, 
referred  to. 

Where  the  petition  to  set  aside  the  award 
alleged  that  "three  of  the  arbitrators  did 
not  sign  the  award,  although  it  contained 
their  names,  and  that  they  took  no  part  in 
the  decision  of  the  suit"  and  disclosed  other 
charges  of  a  grave  nature,  held,  that  Article 
158  of  the  Second  Schedule  of  the  Limita- 
tion Act  was  applicable  to  the  case.  RAM 
NARAINROY  v.  BAIJ  NATH  MaLL.  29- 
C- 38. 

3238  Schedule  II  R  15,  16 -S.  521,  522— 
Arbitration — Dercee  following  award — Mis- 
conduct of  arbitrator — Appeal. 

No  appeal  lies  from  a  decree  following 
a  judgment  given  according  to  an  award, 
even  where  the  application  by  one  of  the 
parties  to  set  aside  the  award  on  the  ground 
of  alleged  misconduct  of  the  arbitrator  ia 
refused  by  the  Court  passing  the  decree., 
WALJI  MATHURADAS  v.  EBJI  UMERSEY. 

S.  C  ,  6  B.,  L  E.,  1132  =  29.  C   285- 

8289    Schedule  II  R.  15,    16— S.   521,   522 

— Decree  on  jitdgment  in  accordance  with 
award — Appeal. 

Matters  in  dispute  between  the  parties 
were  referred  to  arbitration.  In  due  course, 
a  document  purporing  to  be  the  arbitrator's 
award  was  received  by  the  Court  through 
the  post.  Objections  were  filed  by  one  of 
the  defendants  to  the  suit  :  but  these  objec- 
tions were,  after  hearing,  disallowed  by  the 
Court,  which  proceeded  to  pass  a  decree  in 
accordance  with  the  award. 

Held,  that  an  appeal  would*  lie  from 
such  a  decree,  upon  the  ground  that  the 
so  called  award  'was  never  delivered  by  the 
arbitrator  and  was  in  fact  and  in  law,  no 
award      at      all.     SHAM     LAL     v.    MISRI 

KUNWAR,  A.  W.  N.  (1907),  115=29-  A. 
426. 

3240  Schedule  II R.  15,  16  Ss.  521,  523— 
Dercee  on  judgment  in  accordance  loith  award 
— Appeal. 

In  a  suit  referred*to  arbitation  an  award 
was  delivered  by  the  arbitrator,  to  which 
objections  were  filed,  to  the  effect  that  the 
arbitrator  had  been  guilty  of  misconduct. 
These  objections  were,  however,  overruled 
and  decree  was  passed,  which  was  in  accrod- 
ance  with  and  not  in  excess  of  the  terms  of 
the  award.  (29  G  16  7  foil  AWN  1907  P  115 
Dist). 
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Held,  that  no  appoal  from  such  a  dec- 
ree would  lie,  the  soUj  ground  being  that 
the  arbitrator  had  been  guilty  of  miscon- 
duct. BIIIART  LAL  V.  GlIUNNI  LAL, 
A-  W.  N.  a907),  117=4  A-LJ.  455=29 
A-  479. 

8241*  Schedule  11.  R  15,  16— S.  521,  522— 
Decree  in  terms  of  award — Appeal — Miscon- 
duct of  arbitrator — Qrounds  for  setting  aside 
award. 

Held,   that   an   appeal   does  not  lie  from 
a    decree    passed    in    terras   of    an    award  oq 
any  of  the    grounds    raontionod    in    clauses 
(a),   {b)   and   (c)    of    section   521,    Civil   Pro- 
cedure   Code.     The     terms     of    section    522, 
Civil    Procedure    Code,    seem    to  require  that 
a  distinction     shall    bo     drawn,    between    au 
award  which  has  no  legal  effect  being  void  ab 
initio,    and     an   award  which  has  legal  effect 
unless    and  until    it     is     set     aside    on    any 
of     the  grounds   mentioned   in     clauses  (a), 
(6)  or    (c)   of  section  521.     The    award   refer- 
red    to    in    the  final  words    of    section    522^ 
providing    that    there     shall     be   no  appeal 
from  ;;the  decree    except   in   so   far   as   it   is 
in     excess   of     or    not   in   accordance    with 
"the    award"    clearly      includes    an    award 
which  the   Court    which    passed    the    decree 
has  been  asked    to  set    aside   on   some   one 
or     other     of     the     grounds     montioued   in 
clauses   (a),     (b)   or   (c)   of    section   521,   and 
which   the  Court   has   refused    to   set  aside. 
The    decree   referred     to    clearly   includes  a 
decree   which  has   followed  on    a   judgment 
in    accordance  with    such     award.     Where, 
therefore,     the     Court    has     refused     to   set 
aside  an    award  on    the    grounds  mentioned 
in    clauses   (a\  (6)   or   (c)  of    section    521  and 
has   given    judgment  in    accordance  with  the 
award,   the    decree     which     follows     on    the 
judgment   so   given    is    one    from    which    no 
appeal    lies    except   in     so   far   as     the    dec- 
ree  is   in    excess   of,  or    not     in    accordance 
with,   the  award.     JAGAN   NATH  v.   GAJA- 
DHAR,   5   0.    C  ,   13. 

8242  Schedule  11.  R,  15,  16,  20,  21- S. 
S21,  5^2,  525,  526— One  of  several  arbitrators 
did  not  attend  all  sitting — Misconduct  — Award, 
objecUon  to,  tvhen  tuaived  -Appeal  against 
decree   on  award,    if  lies. 

Unless  otherwise  provided  each  of  joint 
arbitrators  must  act  personally  in  perfor- 
mance of  the  (iutics  of  his  office,  as  if  he 
were  sole  arbitrator,  and  as  the  office  i& 
joint,  if  one  refuse  or  omit  to  act,  the 
others  can    make    no    vj.lid    award. 

Where,  however,  there  were  threo  arbi- 
trators, and  one  of  them  could  not  attend 
Borae  of  the  sittings  of  the  arbitrators,  but 
at  these  sittings,  no  husiness  of  a  disputed 
character  was  gone  into,  and  the  other 
two  arbitrators  did  not  decide  any  matter 
but  simply  looked  into  tlie  accounts,  and 
the  parties  wore  there,  and  all  the  disput- 
ed matters  r  f  rrud  to  them  wore  decided 
by  the  threo  arbitrators  at  sittings  wbcn 
the  the  three  wore  present,  tbe  award  was 
^U  award  of  all  the  throe    arbitrators  "and 
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the  objection   of   misconduct  cannot   be  up- 
hold. 

Where  the  arbitration-procoodingq  lasted 
for   some    18    months  and   one  of  the  partieg 
to    the    reforonco     to     arbitration     attended 
most,   if   nob  all,  tbo  meetings  and  having  a 
clear     knowledge   of     the   circumstances   on 
which  he   might   have   founded  an  objection 
to    the    arbitrators'  proceeding  to  make  their 
award,    did    submit    to  the  arbitration  going 
and    allowed     the    arbitrators    to   deal    with 
the    case    as     it     stood    before    them,    takinf» 
uis  chance   of  the  decision  being  more  or  less 
favourable   to    himself,  it  is  too    late  LjX  him, 
after     the     award    has   been  made,    and   on 
the     application  to    file     the   award,    to   in- 
sist on    that    ohjiction    to   the    filing  of    tha 
award    (3   I.   A,    209   P.   G.    Rofd.) 

Quare. — Whether  an  appeal  lies  against 
the  order  of  the  Court  directing  a  private 
arbitration  award  to  be  filed  and  a  decree  to 
be  passed  in  accordancd  therewith  ?  NA- 
DIAR  CHAND  SHAHA  BONIK  v.  GOBIND 
OHANDER  SHAHA  BONIK,  2  C-  L.  J.  61- 
3243-  Schedule  II.  R.  15,  16,  S.  89—1521, 
522,  506 — Arbitration — Award — Decree  passed 
in  accordance  with  award — Appeal  — Miscon- 
duct of  arbitrator — Award  made  luithin  time 
allowed,  but  filed  in  Court  afterwards — Vali- 
dity. 

There  is  no  appeal  against  a  decree 
passed  in  the  terms  of  an  award  on  the 
ground  of  misconduct  of  the  arbitrator.  G 
G.W.  N.  226;  S.  C,  29  Cal,  1^1 .  followed. 

An  award  made  and  signed  within  the 
period  allowed  to  the  arbitrators  by  law  but 
not  filed  in  the  court  within  such  period  is 
valid  in  law,  13  Bom.  119;  22  Mad,  22  relied 
on.  DEBENDRA  NATH  CHATTERJEE  v, 
SARBAM ANGOLA  DEBI,     8-  C-  W-  N-  916- 

3244,  Schedule  11.  R.  15,  20— S.  521,  525. 
In  a  case  where  a  court  has  ordered  au 
award  to  be  filed  under  section  525,  Civil 
Procedure  Code,  does  not  lie,  29  I.  A.,  51 
(P.  0.  1901)  followed.  U.  B.  R.,  1897—1901, 
11,  14,  to  this  extent  overruled.  2  C.  L.  J., 
153.  Mr.  A.  C.  MUlvEiiJEE  u.  Mr.  THA 
GYWE.    U-  B- R- 1905- p.  40. 

8245-  Sch'sdule  IL  R.  15—S,  521— Sea  12. 
M.  L.  -T.  77  No.  lL3i3,  66  P.  R.  1907,  No.  3  214, 
8.  C.  W.  N.  390  No.  130^,  89.  P.  R.  1901  No. 
1309,  23  A.  4a8  No.  1347,  30.  C.  .397  No.  1590, 
89  P.  R.  1937  No,  3209,  26  A.  105  No.  3210  2. 
N.  L.  R.  8L  No.  3211,  A.  W.  N.  1905,  P.  47  No. 
3212  U.  B,  R.  1903.  P.  19  No.  3227,  34.  P.  R. 
1907  No.  3228,  13.  M.  K  J.  275  No.  3229,  92. 
P.  R.  1903  No.  32;30,  28  B.  287  No.  3230  (a)  U. 
B.  R.  1903.  P.  52  No.  3231  supra. 

3246  Schedule  II.  R.  15,  16— S.  521,  522— 
Court  acting  as  arbitrator  —  Appeal. 

No  appoal  lies  against  a  decree  passed  by  a 
Judge  when  the  parties  have  given  their 
consent  to  his  acting  as  arbitrator.  NID.\- 
MARVRTHI    V.    THAMM.VNA     RAMAYYA. 

28  M  76- 

324S-     i"^}  Schedule  II.  R.  15— S.  521  -Mis- 
conduct— Arbitrator  making  private  inquiries; 
Held,  that  it  amouats  to   legal  miscoa 
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duct  for  au  arbitrator  to  make  private 
iuquirios  and  to  inako  his  award  on  inl'orma 
tiou  wliicih  ho  liad  privately  obtaiiiod  which 
tho  parties  had  uot  got  opportunitifis  of 
oheckiug.  -DAYA  KTRHAN  v.  DHARAM 
DASS.  1907  A.  W-  N  75  -4  A-  L-  J- 159 
8217  SchcdaU  II  Li.  16— S.  !J:iJ— Jurisdic- 
tion of  Court  to  refer  to  arbitration — Qaestioii 
of  removal  of  trustee  of  a  temple. 

Uudor  soctiou  522  of  tho  Civil  Procedure 
Code  no  appeal  l^e^  against  a  decree  on  an 
award  passed  uvidor  that  soctioa,  except  in 
so  far  as  the  doci'co  is  in  excess  of,  or,  not 
in  accordance  with,  Uio  award. 

Whore  in  a  suit  ior  tUo  removal  of  the 
defendants  from  the  trusteeship  of  a  temple 
the  matter  was  reievr^d  to  arbitration  and  a 
decree  was  passed  in  the  terms  of  the  award, 
and  it  was  contet.ded  on  appeal  that  the 
suit  should  uot  have  been  referred  to  abri- 
tration,  and  that  the  arbitrator  was  guilty 
of  misconduct  iu  rejecting  some  evidence, 
and  that  ho  had  no  power  to  award  interest 
on  damages,  held,  that  the  decree  was  not 
appealable,  and  that  the  Court  had  jurisdic- 
tion to  refer  to  the  arbitrator  whciher  the 
trustee  should  be  removed  as  prayed  for  by 
the  plaintiff.  Id  Mad.  i'dS,  folloiued.  NAMBI 
AIYANGAR    v.  NARAYaNA,    H   M-    I*-   J-, 

1901,  p   SS7. 

,  8248     Schedule    II,   R  16— S.  522— Arbitra- 
tion— Refusal  to  act — Decree  on  award: — • 

Where  an  arbitrator  after  completing  his 
enquiries  falls  ill  and  returns  the  file,  but 
subsequently,  within  the  time  fixed  by  the 
Court  for  delivery  of  the  award,  signs  and 
submits  an  award,  it  cannot  be  held  that 
he  has  refused  or  neglected  to  act,  and  the 
award  is  valid.  The  m,ere  fact  that  an  arbi- 
trator declines  to  sign  the  award,  which  has 
been  arrived  at  by  a  majority  of  the  arbitra- 
tors, does  not  show  that  he  refused  to  act  as 
arbitrator.     GHISSA    v.  BHAWANI    DAS,    1 

A-  L.  J.  683- 

8249  Schedule  II  R  16— S.  522— Reference 
through  Court — Decree  in  accordance  with 
award— No  appeal. 

No  appeal  lies  from  a  decree  which  is 
not  in  excess  of,  but  is  in  accordance  with, 
an  award  made  by  an  arbitrator  appointed 
through  the  interveati  )n  of  the  Court.  {29 
C.  167  followed).  HAHANUND  NASKAR^. 
DOYAL  CHAN  NASKAR,  2  Q   L-  J- 142- 

3250     Schrdiile   II  R  16— S.   522— Arbitra- 
tion—-D^'.cree  on  award — Appeal — 

A  brought  a  suit  against  B.  and  also 
joined  as  defendant  C,  his  own  landlord 
agaiosc  whom  no  relief  was  claimed.  By  an 
agreem-iut  between  A,  and  B.  the  matter  in 
dispute  between  them  was  referred  to  arbitra- 
tors who  made  an  award  to  the  effect  that  the 
plaintiff's  claim  was  unfounded.  The  Court 
made  a  decree  in  accordance  with  the  award 
and  dismissed  the  suit,  A  and  Cthen  appealed 
and  contended  that  the  award  was  bad  as 
all  the  parlies  had  not  joined  in  the  refer- 
ence. The  Judge  adopted  this  view,  reversed 
the  decree  of  the  first  Gourfcj  and  remanded 


the  case  for  trial  ♦on«the  merits.     B.  appealed 
to  the  High  Court. 

Held,  tliat  no  appeal  lay  against  tho  de- 
cree made  in  accordance  with  the  award. 
Tho  cases  iu  25  Cat.,  141  and  7.57,  in  so  far  aa 
they  decided  that  a  decree  made  in  accord- 
ance with  an  award  may  be  challonj^ed  by 
way  of  appeal  on  tho  ground,  that  there  is 
no  valid  and  legal  award  have  boon  over- 
ruled, by  tho  decision  of  the  Judicial  Com- 
miLtoe  in  29  Cal,  167.  2  C.  L.  J.,  142  and  153, 
followed.  'dC.W.  N.,  H73,  doubted.  CHAIR- 
MAN OF  THE  PURNEA  MUNICIPALITY 
V.  SIVA  SANKAR  RAM,  83  C-  899- 

8251-  Schedule  II.  R,  16— S.  522— A\  decree 
made  befor  time  for  setting  aside  an  award 
had  expired  is  appealable. 

Where  a  decree  was  passed  in  accordance 
with  an  award  before  time  for  taking  objections 
to  the  validity  of  the  award  had  expired:  — 
Held  that  an  appeal  lay  against  the 
decree.  Before  passing  such  a  decree  it  is 
necessary  for  a  Court  to  stay  its  hands  until 
the  time  for  making  an  application  to  set 
aside  the  award  had  expired.  19  W.  R.  422; 
23  W.  R.  429,  ref.  to— NAJAM-UD-DIN 
AHMAD  V.  ALBERT  PUECH.  4  A-  L-  J. 
450-1907  A-  W.  N-  184  =  29  A-  584. 

3252  Schedule  II.  R,  16— S.  522— Award, 
Finality  of — Powers    of  aibttrators. 

A  suit  for   possession,   by  partition,  was 
referred    to    arbitration,    and    the    arbitrator 
nominated  by  the  parties    was    agreed    to    be 
the  "sole  arbitrator  to  decide  the    matters  in 
dispute  in  this  suit,  including  the  determina- 
tion what  joint    property,    movable   and    im- 
movable, of    every   descripution,    except     the 
immovable  property,  outside  British  India,  is 
to    be    partitioned."     The     arbitrator    finally 
submit,ted  his  award  on  the    29th   June   1900. 
The  Court  disposed  of  objections  made  by  tha 
defendants,  and  passed  a  decree  in  accordance 
with  the  award.     The  defendants  appealed  to 
the  Chief  Court,  and  prayed  that   the   memo- 
randum of  appeal  be  treated  as  an  application 
for    revision,    if    it   should   be    held    that  an 
appeal    did    not   lie.     It   was    contended,  on 
behalf  of  the  appellants,    (1)    that    they    sub- 
mitted to  arbitration  under  pressure,  unwill- 
ingly agreed  to  the  appointment  of    the  arbi- 
trator,   and    the    submission    to    arbitration 
was     therefore     bad;  (2)    that     the     Punjab 
Cu'arts  had  not  jurisdiction    to   entertain  the 
suit,  and    the    reference    to     arbitration    was 
therefore  void  ;  and  (3)  that  costs    should  not 
have  been  decreed  against    them. 

HekZ  (1)  that  the  objectiors  now  taken» 
that  the  appellants  submitted  to  arbitration 
under  pressure,  that  they  unwillingly  agreed 
to  the  appointment  of  the  arbitrator,  and 
that  the  submission  to  the  arbitration  was 
bad,  were  not  taken  in  the  Original  Court 
and  could  not  be  taken  on  appeal.  The 
o'liictof  taking  these  objections  was  to  set 
aside  tho  award  to  allow  them  to  be  taken 
for  the  first  time  on  appeal  would  be  to  defeat 
the  provisions  of  article  158,  Schedule  II  of 
the  Limitation  AcL 
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(2)  That  an  appeal  did  not  lio  on  the 
objections  taken  in  the    Original  Court. 

(3)  That  the  arbitrator  was  seized  of  the 
whole  matter  in  dispute  between  the  parties, 
except  so  much  as  was  specifically  excludc^d, 
and  the  question,  whether  the  suit  was 
competent,  was  one  of  the  issues  in  tlie  suit, 
and  was,  as  such,  referred  to  arbitration. 
The  fact  that  the  issue  as  to  competence  was 
framed  and  decided  by  the  Original  Court, 
before  the  submission  to  arbitration,  did  not 
affect  the  arbitrator's  competunco  to  decide  it 
as  one  of  the  issues  between  the  parties,  and 
the  arbitrator  was  not  bound  to  give  an 
award  on  each  point. 

(4)  That  the  Civil  Procedure  Code 
contains  no  mandatory  provision  as  to  refer- 
ence»similar  to  that  as  to  the  award  being 
made  within  the  period  allowed,  and  the 
appellants  could  have  objected  that  there 
had  been  no  reference  to  arbitration,  and 
their  failure  to  do  so  did  not  entitle  them 
to  appeal  on  that  ground. 

(5)  That  the  order  referring  the  suit  to 
arbitration  provided  that  the  costs  should 
abide  the  result  of  the  finding  of  the  arbita- 
tor.  It  had  not  been  shown  that  the  decree 
for  costs  was  not  in  accordance  with  the 
award. 

(G)  That  the  reasons  for  holding  that  the 
objection,  on  the  ground  that  there  was  no 
reference  to  arbitration,  could  not  be  enter- 
tained on  appeal  applied  equally  to  the  appli- 
cation for  revision,  and  on  the  finding  that 
there  was  a  reference  to  arbitrat  on,  an  award 
and  a  decree  in  accordance  with  that  award, 
which  the  Court  below  had  no  alternative  to 
passing,  the  application  to  set  aside  the  award 
having  been  refused,  no  revision  lay. — ■ 
Ghulam  Jilani  v.  Muhammad  llassain,  23  P. 
R.,  1902,  S.  C,  1    digest    1902  referred  to. 

Per  Anderson,  J. — The  whole  case  was 
referred  to  the  arbitrator  He  was  competent 
to  decided  the  question  of  jurisdiction,  which 
had  not  been  finahy  decided  before  the 
reference  to   arbitration. 

As  regards  revision,  Jield,  that  no  applica- 
tion lay,  the  Original  Court  not  having  failed 
to  exercise  a  jurisdiction  vested  in  it  by  law 
or  having  acted  illegally  or  with  material 
irregularity  in  connection  with  the    case. 

Per  Kensington,  J. — The  Original  Court 
had  found  in  fact  that  there  was  no  mis- 
conduct and  with  the  decree  based  on  this 
finding,  the  Chief  Court  had  no  authority 
to  interfere  either  by  way  o  appeal  or 
revision.      (SETH)    HANS     IJAJ    v.   GANGa 

RAM.    88.  p.E..  1902-119  P  L.  R  ,  1902- 
(F  B ) 

3253-  Schedule  II.  R.  16—S.  522— Arbi- 
tration— Award — Appointmoit  of  new  *  arbi- 
trator. 

A  party  to  a  suit  cmnot  be  permitted 
to  name  another  arbitrator  in  place  of 
one  already  selected  by  him.  It  is  only 
under  section  5i0  of  the  Civil  Procedure 
Code  that  a  Court  can  appoint  a  new 
arbitrator— 10  Bom.,  381,  referred  to.  SHIAM 
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SUNDAR  LAL  v.BHMRON  SINGH,    3  A  L 
J,  185  =  A.  W.  N.  1903  p.  51. 

3254  Schedule   II.   R.    1G~S.*5^3— Award 

—  Fiiiaiity  of—Ajjpeal — Revision. 

In  no  case  will  an  appeal  lie  from  a 
decree  passed  in  accordance  with  the  terms 
of  an  award  of  arbitration  after  objections 
have  been  heard  and  dispo.sed  of,  and  no  ques- 
tion arises  under  section  522.  But  nn  applica- 
tion for  revision  will  lie  if  the  Court  which 
pasdod  the  decree  has  committed  an  error 
in    procedure  or  misused  its  jurisdiction. 

When  the  Court  passing  a  decree  ia 
accordance  with  an  award  has  disposed  of 
all  the  objections  made  witiiin  the  time 
prescribed  under  article  158  of  the  Second 
Schedule  of  the  Limitation  Act,  revisioa 
does  not  lie  on  the  ground  of  error  iu 
procedure  for  the  Court  not  having  consider- 
ed an  application  containing  further  objec- 
tions filed  after  the  prescribed  time.  PAN- 
NA    LAL  V.    MUSSaALMAT    SOMAN    ALI\S 

B.ucouR.    120.   p.  L.  R.,   1902-89.   P. 
R.   190.   (F    B) 

3255  Schedule  II.  R.  16—S.  522— Arbitra- 
tion—Award—-Appeal  against  an  invalid 
aioard. 

An  appeal  under  section  522  of  the 
Civil  Procedure  Code  against  a  decree 
made  in  accordance  with  an  award  depend.^ 
upon  the  validity  or  otherwise  of  the 
award  itself.  That  section  presupposes  a 
valid    and  legal    award. 

After  an  award  has  been  filed  iu  Court 
by  a  majority  of  the  arbitrators  it  is  nob 
opati  to  an  arbitrator  who  had  disagreed 
with  the  m:ij)rity  to  come  in  and  siga 
the  award  filed  by  them.  A  decree  cannot 
be  pissed  ou  an  award  so  signed.  L.  R  ^ 
.  18  I.  A.  .)J,  S.  C,  13  AIL,  800,  23  All. 
3^3:  26  Cat.  Itl  refe; red  to.  RAMESH  CHAN- 
ADRA  DHAR  v.  KARUNAMOYI  DUTT. 
33    C.  498- 

3258  Shedule  II  R.  16—S.  522.  Final- 
itij  of  decree  passed  in  accordance  luith 
award — Disposal  of  objections  to  the  validity 
of  aioard  by  1st  Court, — Appeal  to  the  privy 
Council  against  the  decree  of  Governot  Gene- 
rat's  Agent  in  Bliopal,  Native  State — Special 
leave   to  appeal. 

Held,  that  when  objections  to  tho 
validity  of  an  award  by  arbitration 
have  been  disposed  of  whether  rightly  or 
wrongly  by  tho  Court  of  1st  instance  and 
a  decree  in  accordance  therewith  has  been 
passed,  the  decree  becomes  final  and  is  not 
open  to  appeal  on  tho  streugh  of  those 
objections. 

Quaere  — Whether  a  decree  by  the  .Agent 
to  the  Geveruor  General,  Central  India,  lies 
to  the    Privy    Council.      IIANSRA.J    v.   SUN- 

Darlal.    3  p.  W- R.  337-35  C  618- 

3257  Schedule  II  R.  16—S.  522.—Aivard. 
Finulity  cf — 

A  decree  was  passed  by  the  Original 
Court  in  accordance  with  the  terms  of  au 
award  after  Judicially  determining  tho  ob- 
jectious— which  woro  raisedas.to  the  award, 
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On  appeal  ;;t\io«  docroo  was  affinncd.  On 
second  app'^ml  iL  w;>s  coiitondcd  that  two 
out  of  fivo  iirbitiaturs  did  not  tako  any  part 
in  tVie  arbitration  and  that  in  conscquonco 
tho  proceedings  woro  void.  No  such  ol)jec- 
tion  was  taken  in  tho  grounds  of  appeal  to 
tho  lower  Appellate  Court. 

Held,  that  no  appeal  lay  against  the 
deoroe  which  was  in  accordance  with  tlio 
award. -6*  C.  W.  N.,  226  {l\  C),  folloiued  ;  18 
AIL  42  refer  u'd  to.  BACH  A  PANDE  v. 
GANESH  PANDE  A-  W-  N-  1902  P-  195- 

^9'^f^  Schedule  IL  B.  16,  17,  20-S.  522, 
^03  f,23-Piinjab  Courts  Act  XV III  of  1884, 
Sec' ion  70 —Arabitratlo^i^  Award.  AppUca- 
tion  to  file  ~  Objections  to  filing  of— Award- 
Appeal— Revision. 

An  application  vvas  made  under  sections 
523  and  525  of  the  Civil  Procedure  Code, 
before  the  arbitrator  had  made  his  award. 
At  tho  hearing  objections  were  raised,  inter 
alia  that  tho  award  dealt  with  matters  not 
referred  to  arbitration  and  that  there  had 
been  a  previous  award.  The  Court  without 
deciding  the  objections  passed  a  decree  in 
acccordance  with  the  award. 

On  appeal  the  application  was  dismissed 
on  the  around  that  the  reference  to  arbitra- 
tion did^'not  cover  the  matters  dealt   with  by 

the  award.  j   j     /,\ 

On  further  appeal  it  was  contended,    (J) 

that  the  appeal  against  the  decree  of  the 
Original  Court  was  not  competent  (2)  that 
the  appeal  was  barred  by  time  and  (3)  that 
award  v/as  valid. 

Hdd  (1)  that  the  proceedings  being 
under' sections  523  and  525  of  the  Civil 
Procedure  Code,  an  appeal  lay  as  to  the 
fact  of  reference  and  the  award  being 
covered  by  the  reference.  Si  P  R.,  1901,  s. 
c.  112  P.  L.  B,  1901  followed,  25  P.  R.  1902, 
(P.  C.)  S.  c,  1  Digest  1902  distinguished. 

(2)  that  the  appellant  was  entitled  to 
deduct  the  time  spent  in  making  the  review 
of  judgment  and  allowing  the  time  so  spent 
the  appeal  was  within  limitation. 

(3)  that  it  was  not  necessary  that  the 
award  should  have  been  given  bofor^  applica- 
tion was  made  under  sectio-s  523  and  525, 
C.  P.  C,  that  it  was  not  shown  that  there 
had  been  any  previous  fiDal  award  and  that 
tho  agreement  to  refer  included  all  matters 
in  dispute. 

The  lower  appellate  Court  held  that  the 
objections  filed  by  the  defendant  to  the 
award  were  filed  Within  time  and  should 
have  been  disposed  of  by  tho  Original   Court. 

HeW,  that  this  finding  was  correct,  but 
this  question  could  not  by  dealt  wih  on  ap- 
ppeal.  On  revision,  the  Chief  Court  directed 
the  Original  Court  to  receive  the  objections 
and  dispose  of  them  according  tol  aw.  BHAG- 
WAN  SINGH  u.MUSSAMAlAT  RAM  KAUR. 

88-  P  L  R  1908 

8259  Schedule  IL.  R.  IG,  20  ~S.  522,  525— 
Award— Order  rejecting  an  plica  Hon  to  file 
award  made  out  of  court — Appeal  ;— 

EQld,    that  no  appeal  will  lie  from  aa 


Acts  Sup:  Govt.  (V  of  1908)    {Gontd,) 

ordor  refusing  to  filo  an  award  made  be- 
tween tho  parties  without  the  intervontion 
of  a  court,  as  such  an  ordor  cannot  have  the 
force  of  resjadicata.  6  A.  18G  and  1903  A. 
W.  N.  234  foil.  ;  29  0.  1G7  dist.  ;  18  C.  414 
rof.     to.— BASANT    LAL    v.    KUNJI     LAL, 

1905  AWN  165-2  C  L.  J.  450-28 
A.  21. 

3280     Schedule  II.   R.  IG,  O  XXX VI.   R.  3 

— S.  522,  529 — Awa>d— Appeal — Umpire.  Duty 
of.- 

Tho  parties  agreed  to  refer  the  matter 
in  dispute  to  two  arbitrators,  one  to  be  ap- 
pointed by  the  plaintill  and  the  other  by 
the  defendants,  and  also  to  an  umpire,  the 
submission  providing  that  in  case  of  a  differ- 
ence botvveen  tho  arbitrators  so  appointed 
tho  opinion  of  tho  arbitrator  with  whom 
tho  umpire  agrees  shall  be  considered  con- 
clusive. At  the  last  of  the  sittings  held  by 
tho  arbitrators  and  the  umpire  an  applica- 
tion was  made  for  an  adjournment  of  the 
case  upon  the  ground  of  the  illness  of  the 
defendant.  No  order  was  passed  on  this  ap- 
plication. At  this  meeting  the  umpire  re- 
quested the  arbitrators  to  record  their  re- 
spective opinions  separately  or  jointly  and 
make  the  same  over  to  him  the  same  day. 
Tho  defendants'  arbitrator  loft  the  meeting 
and  did  not  record  any  opinion.  Tho  um- 
pire passed  an  award  in  the  terms  of  the 
findings  of  the  plaintiff's  arbitrator  and 
upon  this  award  decree  was  passed. 

Held,  that  the  award  was  illegal,  and  the 
decree  passed  in  accordance  with  it  was  ap- 
pealable.    HAPIZ     ULLAH     V.    RAHMAT- 

ULLAH.    A.  W.  N.  1903.  p.  159. 

8261-  Schedule  II.  R.  16,  20,  21— Ss.  S22; 
525,  526 — Arbitration  award,  private — Decree 
—  Appeal. 

Where  a  Court  ordered  a  private  arbitra- 
tion award  to  bo  filed  under  S.  526,  C.  P.  C, 
and  passed  a  decree  in  accordance  therewith 
no  appeal  would  lie  against  such  decree  ex- 
cept in  so  far  as  the  decree  may  be  in  excess 
of,  and  not  in  accordance  wuh,  the  award. 

Quaere. — Whether  this  rule  is  not  limi- 
ted to  cases  of  misconduct  and  has  any  ap- 
plication when  tli8  cause  shown  against  the 
tiling  of  tho  award  has  denied  tho  submis- 
sion to  arbitration  or  the  genuineness  of  the 
award  (18  M   423  Refd.  to).) 

S.  52G  should  be  read  with  S.  522,  the 
provisions  of  wliich  are,  by  implicacion, 
made  applicable  to  cases  under  the  former 
section;  i,be  Court  must  proceed  to  give  the 
iudgment  according  to  the  award  and  upon 
ihe  judgment  so  given,  a  decree  shall  follow, 
from  which  decree,  no  appeal  lies,  except  in 
so  far  as  the  decree  ^s  in  excess  of,  or  not  in 
accordance  with,  the  award. 

The  decision  of  the  Pull  Bench  in  25  C. 
757,  in  so  far  as  it  affirmed  the  decision  in  25 
C.  141,  has  been  overruled  by  the  Privy 
Council  in  the  case  of  29  I.  .\:  51. 

Sevible.  An  ordor  of  refusal  by  a  Court 
of  first  instance  to  file  an  award  under  sec. 
526,  C,  P.  C,  is  ai  decree,  agaiost  vvhioh  aa 
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appeal  lies.     (27   M   255,  2  C  L  J  80  followed, 
2G  A  205  dist.) 

The  bar  as  to  appeal  provided  by  section 
522,  C.  P.  C,  is  applicable  only  when  a  decree 
has  been  made  in  accordance  with  the  award 
by  the  Court  of  first  instance  and  not  when  a 
Birailar  decree  has  been  made  by  a  Court  of 
appeal  in  reversal  of  the  order  of  tlie  first  Court 
setting  aside  the  award.  CHINTAMONI 
ADITYA    V.   HALADHAR   MAITI,    2  C-   L- 

J.  153 

3262  Schedule  II  R  16,  20— Sections  522 
and  525 — Order  refusing  to  file  aioard  not  a 
decree   and   not  aiypealable. 

An  order  dismissing  an  application  un- 
der section  525  of  the  Code,  to  have  an  award 
filed  in  Court  is  not  appealable.  In  section 
622  the  words  "upon  the  judgment  so  given 
a  decree  should  follow"  refer  to  a  judgment 
according  to  the  award  and  not  to  a  judg- 
ment or  decision  that  the  award  is  invalid 
and  not  binding  on  the  parties.  27  M  255,  18 
C  414  (P.  C-),  29  C  167,  26  A  205,  28  A  21  and 
25  C  757,  referred  to.  RAM  SEWAK  v. 
DHARM  DAS,  9  0-  C-  205- 

8263  Schedule  II.  R.  16,  20,  21  Ss.  522,  525, 
526 —Order  refusing  to  file  a 'private  aioaid  is 
a  decree  and  appealable — Appeal — Final,  when 
decree  made  upon  private  award  by  first  Court. 

An  order  under  S.  526  refusing  to  file  an 
award  made  by  a  private  arbitration  is  a 
decree  and  appealable. 

When  a  first  Court's  order  made  under 
S.  525  refuses  to  file  the  award,  and  such  or- 
der is  reversed  on  appeal  and  a  decree  made 
in  accordance  with  the  award,  the  decree  is 
appealable. 

S.  522  making  a  decree  which  is  in  ac- 
cordance with  an  award  final  refers  only  to 
cases  in  which  such  decree  is  made  by  the 
Court  of  first  instance,  and  does  not  apply  to 
a  case  in  which  such  decree  is  made  for  the 
first  time  by  the  appellate  Court  in  reversal 
of  the  order  of  the  first  Court.  (8  C.  W.  N. 
390.  fol,  and  29  C.  182,  distd.)  ABDUL  TA- 
HAR  V.  AZMAT  BIBI     C-  L-  T-  80- 

8264  Schedule  IL  R.  16,  21— Ss.  522  and 
526— Private  arbitration — Award  made  a  rule 
of  Court — Appeal. 

When  a  Court  passes  a  decree  on  an 
award  of  a  private  arbitration  no  appeal  lies 
except  in  so  tar  as  the  decree  is  in  excess  of 
or  not  in  accordance  with  the  award.  In 
this  respect  there  is  no  difference  between  a 
decree  based  upon  a  private  award  and  a 
decree  based  upon  an  award  made  through 
the  intervention  of  the  Court.  (27  A  526 
dist).  BAHADUR  SINGH  v.  NEGI  PURAN 
SINGH,  A.  W.  N.  1908  54. 

3265  SchednU  11.  R.  16,  15.  S.  lOi  Ss,  522, 
521,  588 — Award — Appeal — Award  set  aside 
by  Court. 

No  apppal  lies  from  an  order  under  S. 
521  of  the  Code  of  Civil  Procedure  setting 
aside  an  award.  28  A.  403,  foil.— K\LYAN 
DAS  V.  PI  A  HI  LAL.  1907  A.  W-  N-  110-= 
4  A  L-  J-  256- 

8266     Schedule  II.   R.   16— S.  522.     Soo  26 


M.  47  No.  1134,  12  M.  L.  T.  77,  No.  11.36  9 
C.  W.  N.B73,  No.  1145,  28  C.  155.  No.  1146 
29  G.  793,  No.  1147,  27  \.  53,  No.  HIS,  4  0  0* 
17,  No.  1149,  30  O.  21S  No.  1150,  6  C.  \V  N* 
614,  No.  1291,  8  C.  W.  N.  390,  No.  1308,  26  P* 
L.  K,  1905,  No.  13C9.  5  O.  C.  27  No.  1518,  29  o' 
167  No.  161J2,  33  C.  756  No.  1649,  10  P  L  R* 
1901  No.  2093,  17  M  L.  J.  436  No.  2140  U  B* 
R.  1901,  P.  32  No.  3221,    33  P.  L.  R.    1906,   No* 


285    No.    3238,    A.    W.    N.    1907   P.    H5    No 
3vi39,  A.  W.  N.  1907  P.  117,  No.    3240,   5  0     0* 
13  No.  3241.  2  C.  L.  J.  61,  No.  3242,  8  C.  W    N* 
No.  3243,  41  P.    R.   1904  See  O.    XXI.    R.  29 
sujira. 

3266  Sehedule  II.  R.  11— S.  i523.— Arbitra- 
tion— Agreeinent  to  -.refer  future  disputes  to 
arbitrators  to  be  appointed  by  parties  on  dis- 
putes arising. 

The  petitioner  made  an  applicatioa 
under  section  523  of  the  Civil  Procedure 
Code  to  file  an  agreement  providing  for 
reference  of  future  disputes  to  .irbitrators  to 
be  named  on  disputes  arising  between  them. 
The  p;jirties  had  nominated  arbitrators  by 
letters  in  pursuance  of  the  agreement.  The 
application  was  refused  on  the  ground  thab 
section«523  of  the  Civil  Procedure  Code  was 
not  applicablo  to    such    cases. 

He:d,  that  the  order  of  refusal  was  right. 
NAND  LAL  v.  ALhiXANDER  ATKINSON. 
95.  p.  L  R.  1905- 

8267-  Schedule  IL  R.  17,  S.  523. -Order 
refusing  to  file  agreement  to  refer  to  arbitra- 
tion  is  appealable. 

Held,  that  an  appeal  lies  against  an  order 
refusing  to  file  an  agreement  to  refer  to 
arbitration. --5  A.  333,  26  A.  205,  29  A.  167 
and  9  0.  C.  205  refd.  KALKa  BAKHSH 
SINGH  u.  SUAMBAR  SINGH.  HO  C  116. 
3268-  Schedule  IL  R.  17,  21,  S.  523,  526— 
No  suit  to  enforce  an  award,  declared  vaid 
tinder S.  533,  526    miinlainable. 

Where  an  award  was  secured  in  proceed- 
ings taken  under  S.  523  and  was  declared 
to  bo  void  by  the  Court  conducting  such 
proceedings  a  regular  suit  to  enforce  such 
award,   would  not  be  maintainable. 

Obiter:  It  is  doubtful  whether  a  regular 
suit  would  lie  to  enforce  an  award  even  ia 
cases  whore  such  award  has  been  .held  to 
bo  void  on  obi3Ctions  taken  under  S.  526 
of  the  Code.  il3  P.  R  1890,  15  M.  99,  15, 
M.  474,  20  M.  291  dist.  ^IIRVN  BMvHSHu. 
CHIRAGH  DIN,  19  p.  R.  1907-43  P-  Ii. 
R   1907. 

32-3'J  Schedule  IL  R.  17,  21— S.  533,  526— 
Reference  to  private  arbitration  by  parties 
piuding  a  suit — ArbHration — Award— Appli- 
cation to  flit',  the  awaid—Such  application  is 
foreig'i  to  the  suit — Practice. 

The  parties  to  a  suit  during  the  pen- 
dency thereof  reterr'ed  tho  matters,  in  dis- 
pute to  a  private  arbitration.  The  arNitra- 
tor  having  given  his  award,  the  plaintiff 
applied  to  have    tho   award   filed   and   for   a 


(    1711     ) 


CIVIL  DIGEST   OF  OASES 


(    1712    ) 


Acts  Sup:  Govt.  (V  of  1908)    (GoiUd.)  |  Acts  Sup:  Govt.  (V  of  1908)    {Gontd.) 


docroohi  t.onns  of  fcho  aNvard.  The  dofend- 
aub  objootud  lo  lUo  award  on  several  gi'ouuds. 
Tbo  S  ibordmato  Judge  askod  Llie  plaiutiif 
to  pursue  the  givea  remedy  giveu  lum  by 
law  to  outoroe  Lhe  award  aud    dismissed    tUa 

mid,  that  as  there  was  no  order  of 
refoieace,  tbo  referouee  was  goveraed  by 
soctioiis  523,  520  of  the  Civil  Proeedure  Oode; 
and  under  those  sectious,  it  was  uecessary 
for   au    applicatioa    to    bo    made  as   provided 

by  Soctiou  525. 

i-icW, /aW4(;r,  that  it  was  not  open    to  tbo 

Court  to  treat  the  applicatioa  as  made  m 
the  suit;  the  applicatiou  was  completely 
foreigu  to  the  suit.  The  Court  had,  there- 
fore, uo  power  on  that  application  to  dis- 
miss the  suit.  /T    -1    -n 

Chapter  XXXVil  of  the  Civil  Proce- 
dure Code  governs  references  to  arbitration 
It  coatemplates  two  classes  of  refereuccs 
one  by  the  parties  to  a  suit  who  obtain 
an  order  from  the  Court  for  a  reference 
to  arbitration  the  otber  when  the  persons 
agree  in  writing  that  the  difference  be 
tween  them  shall  be  referred  to  arbitration. 
Parties  to  a  suit  as  well  as  persons  not 
engaged  in  litigation  may  agreee  to  refer 
matters  in  dispute  between  them  to  pri- 
vate arbitration.  i3ut  the  mare  fact  that 
litioauts  agree  to  a  private  arbitration,  does 
not''  make  that  arbitration  an  arbitration  in 
the  suit  unless  there  is  an  order  of  ref  rence 
as  contemplated  by  section  506.  SHIVLING- 
B\0  JYGrUiilOKAO  V.  RANGO  RAMGHAND- 
KA.    8  B-  L.  K.  777. 

S270  Schedule  II.  B.  17,  14,  15,  16,  19,  20, 
o  yV-Ss.  b-4-6,  5'40,  521,  522,  524,  525  and  5i0 
Z!_l^evii>ion— Distinction  between  Ss.  526  and 
/;9Q   C.  F.  C,  as  regards  appeal. 

'  An  award  was  made  by  a  private  arbitra- 
tion appointed  out  of  Court,  m  favour  o  N 
and  S.  4ainst  S,  M  and  D  and  m  favour  of  D 
,  °^  M  Then  N.  S  and  D  applied 
ufdeTs.'525!  C.  P.  G-^to  have  the  award  filed 
Tn  Court.  S  S  U  raised  certain  objections 
which  were  disallowed  by  the  Distric  Jugde 
who  ordered  -the  award  to  be  filed  and 
leoree  4ssod  in  accordance  with  the    terms 

^^Tm.  appealed.  At  the  hearing  of  the 
appeal     tw/  preliminary    questions     were 

""^''f*  Whether  an  appeal  lies  against  an 
order  under  S.  526,  C.  P.  C,  directing  an 
n.wa.rd  to  be  hied.  , 

2      If   not.    whether   such   an    order    is 
open  to   revision   on    the  grounds  urged   m 

*^^  ""ndf'hv  the  Full  Bench  unanimously 
that  an  appeal  does  not  lie  from  au 
order  under  S.  526,  0.  P.  G.,  directing  an 
award  to  be  filed,  nor  from  the  decree 
passed  in  terms  of  the  award  as  there  is  only 
one  decree  in  the  case,  viz.,  the  filing  ol 
the  award  and  the  consequences  of  the 
decree  being  passed  in  terms  ot  the  award, 
flow  from  that  order  and  no  fresh  order  is  re- 


quired for  those  consequences  to  result  but  it 
is  not  so  in  proceedings  under  S.  523,  C.  P.  0. 

Held,  also,  that  uo  revision  lies  in  such 
like  cases  on  the  grounds  on  which  no 
appeal  is  allowed. 

Held,  by  the  Division  Bench,  that  in  the 
appeal  no  ground  for  interference  on  re- 
vision is  shown.  81  P.  R.  •1901  overruled  by 
25  P.  R.  1U02  (P.  C),  25  P.  R.  (1888)  (P.  C),  89 
P.  R.  1902  (P.  C.)  ;  10  C.  W.  N.  001  and  11  0. 
L.  J.  15S,  followed,  33  C.  757  ;  27  A.  526  ;  29 
M.  303.     Uiss.  SllANKAR    MAL  v.    NATHU 

MAL  58    p.   W.  R.  1907=1  p.  R-  1908 

(F  B). 

3271  Schedule  II.  R.  17— S.  523.  See  27  A 
53  No.  1148,  4.  O.  C.  17  No.  1149,  30  C  218  No. 
115.  7  C.  W.  N.  180  No.  1151,  27  M  112  No. 
2710,  2.  O  0  855  No.  3217,  38  P.  L.  R.  1906  No. 
3258  supra. 

3272  Schedule  II.  R.  19— S.  524.  See  2  O 
G  355  No.  3217,  1  P  R  1908  No.  3270  supra. 

3^73  Schedule  II.  R.  20— S.  525.  Award 
relating  to  property  partly  autside  the  jurisdic- 
tion to  file  award  and  pass  decree. 

Application  was  made  under  section 
525,  Civil  Procedure  Code,  for  an  award  to 
be  filed  in  Court  and  a  decree  to  be  passed 
in  terms  thereof.  The  award  related  to 
the  partition  of  property  including  im- 
moveable property,  part  of  which  was  out- 
side the  jurisdiction  of  the  High  Court  in 
its  original  side.  The  submission  to  arbitra- 
tion as  well  as  the  making  of  the  award 
had  taken  place  within  the  jurisdiction  of 
the  Court, 

Held,  that  no  leave  was  necessary  under 
section  12  of  the  Letters  Patent,  as  the 
right  to  have  the  award  filed  originated 
within  the  jurisdiction  of  the  High  Court. 
2  Gal,  445,  re/erred  to.  SESHAYYA 
OHETTIAR    V.   CHENGAYYA   CHETTIAR. 

24  M>  31- 

32  ii  Schedule  II.  R.  20— S,  525— Ar- 
bitration— Award.  Application  to  file — Denial 
of  reference — Jurisdiction  of  Court. 

The  principle  of  stare  decisis  is  of  un- 
doubted value  in  its  bearing  on  the  law 
of  property. 

iicid,  Dy  the  Full  Bench,  that  where 
an  application  under  section  525  of  the 
Civil  Procedure  Code,  to  file  an  award  ig 
met  with  a  denial  of  referbuce  and  award, 
the  question  whether  the  matter  had  been 
referred  to  arbitration  and  an  award  had  been 
made  thereon,  ought  to  be  decided  by  the 
Court  to  which  the  said  application  is 
made.— MANILAL  HARGOVANDAS-  v. 
VANMALIDAS    AMRATLAL.     7    B-    L-    R- 

CJJ75.  Schedule  IL  R.  20-S.  525— Ar- 
bitration— Reference  to  arbitration  disputed.-^ 
Tarisdiction  of  Court  to  make  enquiry— 
R^visiofi, 

Where  on  application  made  under 
section  525  of  the  Civil  Procedure  Code 
t,he  opposite  party  objected  to  the  validity 
of  the  reference,  and  the  Courb  dismissed 
the  application.— 
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Jlcld,  on  revision,  that  tho  Court  was 
bound  to  enquire  into  tho  question  whether 
the  parties  had  or  had  not  referred  tho 
matter  in  dispute  to  arbitration. — 17  AIL, 
21  •  25  Cat,  757  ;  29  Bom.,  021  referred  to. 
GANKSH  SINGH  v.  KASHI  SINGH.— A- 
W-  N  1906.  P    136-28,  A  621. 

3276.  Schuhde  II.  11.  20— S.  ^25.  Appeal 
— Award,  application  to  file,  order  refusing. 

An  appeal  lies  against  an  order  refusing 
to  grant  an  application  to  file  an  award 
under  S.  525  of  the  Civ.  Pro.  Code.  29  C. 
1G7,  Re/ 3  C.L.J.  450-33  C.  757,  followed 
(6  A.  186,  2G  A.  205,  not  foil.)  SHEO  SAHAI 
V.   KIRTABATH    BHAGAT.     7  C-  L-  J-  486- 

3277.  Schedule  II R.  20— S.  525.     Applica- 
tion  to   have    award    filed — Record   of  rights 
— Extract   to  be  annexed   to    the    application 
— Bombay   Land  Record  of  Rights  Act — {Bom 
bay  Act  IV  of  1903)  S.  10, 

It  is  not  necessary  to  annex  a  record- 
of-right  extract,  required  by  S.  10  of  the 
Bombay  Land  Record-of-Rights  Act  1903 
to  an  application  of  the  case  of  proceed 
lugs  under  S.  525,  C.  P.  C.  1832 -H  ARID  AS 
DAYAL  V.   SUBRAYA  NAGAPPA.     9  B-  L 

R.  885. 

8278-  Schedule  II  R.  20.— S.  525— Suit  to 
recover  possession  of  land — Arbitration  award, 
not  filed  in  Court,  nor  enforced — Award,  valid, 
effect  of — Merger  of  original  title  — Limitation 
Act  (XV  of  1877),  Sch.  11,  Arts.  113,  120,  178— 
Specific  Relief  Act  (i  of  1877),  Section  30— 
Contract,  if  award  is — 525. 

A  suit  for  possession  of  immovable  pro- 
perty on  declaration  of  plaintiffs'  right  there- 
to, on  the  basis  of  thoir  purchase  of  the  same, 
or  in  the  alternative,  on  the  basis  of  an 
award  made  by  an  arbitrator  appointed  by 
the  parties,  cannot  be  regarded  as  a  suit  for 
the  specific  performance  of  a  contract  within 
the  moaning  of  Art.  113  of  the  Second  Sche- 
dule of  tho  Limitation  Act.  23  Mad.,  593;  23 
AIL,  285 ;  5  ML,  2G3 ;  16  AIL,  3,  referred  to. 

Such  a  suit  cannot  be  regarded  as  an 
application  or  a  suit  to  enforce  an  award 
and  neither  Art.  178  nor  Art  120  of  the 
Second  Schedule  of  the  Limitation  Act  is 
applicable  to  it. 

If  an  award  is  valid,  it  is  operative  even 
though  neither  party  has  sought  to  enforce  it 
either  by  a  -regular  nuit  or  by  an  application 
under  section  525  of  tho  Code  of  Civil  Pro- 
cedure. L.  R.,  18  I.  A.,  73;  18  CaL.  414, 
referred  to. 

Per  Rafnpini,  J. — Such  a  suit  is  governed 
by  Art.  144  of  the  Second  Schedule  of  the 
Limitation  Act,  and  may  be  bvT-ught  within 
twelve  years  from  the  date  of  tho  award. 

Per  Mooherjee,  J. — Such  a  suit  is  gover- 
ned by  either  Art.  142  or  Art.  144  of  the 
Second  Schedule  of    the  Limitation  Act. 

Per  Mooherjee,  J. — A  valid  award  operates 
to  merge  and  extinguish  all  claims  embraced 
in  the  submission  and  after  it  has  been  made, 
the  submission  and  award  furnish  the  only 
basis  by  which  the  rights  of  the  parties  can 
)39  49tei;mined  and  constitute  a  bar   to  au 
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action  on  the  original  demand.  It  posgoasoe 
all  tho  elements  of  vitality  even  though  it 
has  not  been  formally  enforced  and  it  may  bo 
relied  upon  io  a  litigation  between  the  par- 
ties relating  to  tho  sara3  subject  matter,  and 
ic  is  binding  upon  tho  parties  as  embodying 
an  adjudication  of  thoir  rights.  L.  ZJ.,  4  Q. 
B.,  669;  s.  c  ,  10  B.  &  S.  603;  116  N.  F.,  19;  s:- 
c,  15  Am.  SL  Rep.,  376;  41  R.  I.,  133 ;  s  c,  5 
Am.  Rep.,  519  ;  4  Coan,  259;  s.  c,  10  Am.  Dec.^ 
140 ;  3  Hirris  t0  J >hiison  333;  s.  c,  6  Am.  Dec.., 
502;  12Q.  B.,  570;  19  Mad.,  290;  23  Mad., 
593;  23  AIL,  2S5,  referred  to  and  followed.  L. 
R.,2SI.A.,  HI;  s.  c,23  AZL,  383;  L.  R.,  12 
I.  A.,  67;  s.  c,  11  CaL,  383,  referred  to.  BHA- 
JAH\RI  SAHV  BvNIKYA  v.  BKHAUY 
LAL  BASAK      4,  C-  L-  J-  162- 

3279  Schedule  II  R  10— S.  :525- Award- 
Reference  to  Arbitration— Grounds  for  revoca- 
tion of  reference'-  Arbitrator  having  acted  as 
km  Mukhtar  of  a  party  without  remuneration 
—Arbitrator's  indebtedness  to  a  ^ arty —Miscon- 
duct. _  ,  •.     .       1 

When  it  appears  that  the  arbitrator  uaa 
acted  without  remuneration  as  Am  Mukhtar 
of  one  of  tho  p  >.rties,  tho  other  party  is  jus- 
tified in   revoking  tho  reference. 

An  arbitrator's  being  in  ddbt  to  a  party 
to  the  reference  disqualifies  him  from  acting 
as  arbitrator,  and  it  is  misconduct  on  the 
part  of  the  arbitrator  to  determine  the  dis- 
pute preferred  to  him  without  informing  tha 
oth"r  party  of  the  fact  of  his  indobtcdneoa 
which  would  invalidate  tho  award.  11  GaL  2f)d; 
3  C  W  N  361'  25  CoJ.,  141,  referred  to.  MAHO- 
MBD  WAHID  UD-DIN  v.  HAKLMAN  MUS- 
SAMMAT  BIBI  HVKINAN  v.  MAHOMED 
WAHID-UD  DIN,  6  W-   N-  C  .   235  =  29  C- 

278 

3280  Schedule  II R  20— S.  525— Applica- 
tion to  file  an  award— Denial  of  reference— Ju- 
risdiction of  Court. 

Where  under  section  525,  Civil  Proce- 
dure Code,  an  application  is  made  to  tho 
Court  to  file  an  award  made  in  a  matter  re- 
ferred to  arbitration  without  intervention  of 
Court,  and  objection  is  taken  by  the  de- 
fendant to  the  filing  of  the  same  on  the 
c^round  that  there  has  baen  no  reference,  tha 
Court  has  jurisdiction  to  dotermine,  as  to  the 
senuinene'is  and  validity  of  the  award.    KUC- 

k:ar\  \ppadu  v.  datti  kamayya,  16  M 
li   J.   474. 

3281  Schedule  II.  R.  20-S.  525— Award 
not  filed  within  six  m)nths,—Speciric  perform- 
ance-Joint properhi—Suit  for  dlvlm.oii  of— 
Limitation  Act    {XV  of  1377),   sch.  IL  art  113. 

Although  an  ^award  was  not  filed  in 
Court,  yet  that  was  no  reason  why  it  should 
be  considered  invalid.  The  provisions  o£ 
section  525  of  tho  Civil  Procedure  Code  are 
not    imperative. 

Held,  further,  that  a  suit  to  enforce  an 
award  cannot  be  treated  as  a  suit  for  specific 
performance  of  a  contract  within  tbo  moan- 
ing of  art.  113  of  schedule  ii  of  Act  XV 
of   1877. 

Held   iurthor  that   the   ploa  of  non-  joia 
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dor  onght  to  havo  boon  takon  at  tho  oarliost 
opportunity  and  tlio  proper Ly  in  suit  hav- 
ing now  bocomo  tho  property  of  tho  plain- 
tifi  and  the  defendant  only,  although  it 
formed  part  of  tho  property  which  onco  be- 
longed to  those  parties  and  to  anothor,  it 
was  not  necessary  for  tho  plaintiff  to  include 
in  the  suit  all  tho  property  which  jointly 
lelongod  to  throe  brothers— SHJ'ia  NARAIN 
BINGH  V,  BISHUNNATH  SINGH  7  0-  C 
869. 

3282.  Schedule  II II,  ,?0,  S.96,  115—8.  52.5, 
540  —  622,  5iO>  and  622  -  ■  Arbitration— 
Award—Applicatioji  to  file  refused — Appeal — 
Ii6visio7i. 

Held,  by  tho  Full  Bench,  that  an  order 
passed  on  an  application  to  file  an  award 
refusing  the  same  is  a  decree  and  an  ap- 
peal lies  against  it.  PONNUSAMI  MUDALI 
V.  MANDI  SUNDARA  MUDALI.  U  M.  L- 
J.  856  =  27  M.  255  (F   B  )• 

8283  Schedule  II  B  20,  21— Sections  525 
and  526 — Aiuard  destroyed  after  being  presented 
in  Court — No  ground  for  refusing  to  file  it — 
Regular  suit. 

The  Court  declined  to  file  an  award  on 
an  application  under  section  525  on  the 
ground  that  the  records  of  the  case  contain- 
ing the  award  were  destroyed  by  fire. 

Held,  that,  since  the  award  had  already 
become  part  of  the  record  of  the  Court,  the 
Court  could  not  refuse  to  file  it  under  section 
526,  C.  P.  C,  and  refer  the  parties  to  a  regu- 
lar suit.     (12  M  331  dist) 

The  more  fact  of  the  desfcruojion  of  the 
record  of  the  case  does  not  necessarily  show 
that  the  investigation  will  be  either  lono- 
or  diffieultTB  L, ,  R  644  Refd.  LEKHRAJ 
KHUBGHAND  v.  KHUB  CHAND  MAN- 
GHIllMAL,    I.    s.    L.  E.  167- 

8281  Scheduh  II  B  20,.  8  96-8  525, 
64C— A IV ard  — Appeal— Order  on  application 
to  file   award. 

Held,  that  an  ordersdirecting  an  award 
made  by  arbitrators  to  whom  the  dispute 
was  referred  without  the  intervention  of 
Court,  to  be  filed  is  appealable,  but  no  appaal 
lies  when  the  application  to  file  the  award 
is  rejected.  6  AIL.  186  {F  B  ,  followed.  29 
Gal,   167  P    C  dis.     KATIK    RAM    v.  BABU 

Ho'^^^Jf  ?^  ^??l  ^  284  =  26  A  205. 

828o-  Schedule  II.  B.  20,  21— S.  525,  526— 
No  Appeal— Decree  on  private  aioard:— 

A  private  award  v/as  filed  by  one  party  E 
under  S.  525,  and  the  other  party  objected 
and  his  obj  actions  were    overruled. 

Held,  I  hat  no  appeal  lav  from  a  decree 
made  in  accordance  with  the  award.  Geidi, 
J.— The  only  question  that  can  be  brought 
before  an  appellate  Coart  in  proceedintts 
under  S.  525  and  526  of  the  C.  P.  C.  are  (1) 
Whether  any  matter  has  been  referred  to 
arbitration  without  the  intervention  of  the 
Court  and  an  award  made  thereon;  (2) 
Whether  the  decree  ultimately  made  is  in 
excess  of  or  not  in  accordance  witii  the  award 
^  ^  J''^-  ^-  2--26  and  10  C.  W.  N.  609con3idere:1. 
—ABDUL  ALI  V.   ANWAR    ALL     U   C-  W- 
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8280  Schedule  II.  B.  20,  21—8.  525,  526— 
Award — Objection  on  the  very  merits  of  the 
question  referred  : — 

An  objection  on  the  very  merits  of  tho 
question  adjudicatOvl  upon  by  tho  arbitrator 
is  beyond  tho  seope  of  S.  520  and  521,  and  a 
court  is  not  entitled  to  refuse  to  file  an  award 
on  tho  scSre  of  such  an  o'u-i3Ction. — ANTAJI 
V.  NARAIN.  7  B.  L  R.  793   at  797- 

3237-     Schedule   II.     B.     20— S.    525. 

8oe  30.  0.  831.  No  115Q,  oi.  r.  it.  x-jui  JNo. 
1200  33.  0.  .757  No  1640,  8.  B.  L.  R.  570,  No. 
1650.  1.  O.  C.  supra.  22  No  1659,  107.  P.  R, 
1902  No  1901,  4.  N.  L.  R.  14  No  1903,  24.  M, 
326  No  2629,  31.  0.  516.  No  2803,  1.  S.  L,  R  160 
No  2913,  81,  P.  R,  1007  No  .322S.  13  M.  L.  J. 
275  No  3229,  29.  M  303  No  3232.  27  A  563  No 
3233,  U.  B.  R  1906  P  52  No  3234,  4.  0.  C.  83 
No  2238,  2.  0.  L.  J.  61.  No  3242,  U.  B.  B. 
1905.  P  40,  No  3244,  A.  W.  N.  1905.  P.  165,  No. 
3259,  2.  C.  L.  J.  150  No  3061,  9.  0.  C.  205.  No 
3262,  2.  C.  L.  J.  80.  No  3263,  1.  P.  R.  1908.  No 
3270.    supra. 

8?88.  Schedule  II.  B.  21—8.  526,— 
Arbitration — Award.  Diicree  made  in  accord' 
ancc  with — Appeal — Caurt-fees. 

An  appeal  was  filed  in  the  High  Court 
against  a  judgment  and  decree  directing 
that  an  award  made  on  a  reference  to  arbitra- 
tion by  the  parties  themselves  should  be  filed 
undev  the  provisions  of  section  526,  Civil 
Procedure  Code.  The  amount  of  court-fee 
paid  on  the  memorandum  of  appeal  was  R.q. 
2.  The  decree  was  in  terms  to  the  effect, 
that  the  plaintiff  was  to  recover  the  su.nof 
Rs.  3,248  and  odd  as  awarded  by  the  arbitra- 
tors. A  preliminary  obj  -ction  was  taken  to 
the  hearing  of  the  app3a>l  on  the  ground  that 
the  appellant  had  not  p^id  the  proper  courb- 
fee  and  that  the  memo  of  appeal  ought  to 
bear  an  ad  valo-rev.i  fee  in  accordance  with 
Schedule  I  of  the  Court-Fees  Act. 

II^ld,  {Ohash  and  Geidt  J.J.) — That  an 
order  directing  that  such  an  award  be  filed  ig 
au  order  having  the  force  of  a  decree  and  ig 
in  effect  a  decree.  The  memorandum  of 
appeal  ought  to  bear  a  court-fee  in  accordance 
with  Art.  I  Schedule  I  of  the  Court-Peea 
Act.  29  Gal.,  167  and  5  All.,  333  referred  to, 
23  Gal,  723  disting.  HARI  MOHAN  SINGH 
V.  KALIPR03AD   CHALIHA.     83.  C- H- 

8289  Schedule  II  B  21—8  526-^ Award— 
B^ference  to  \arbitration — Grounds  for  revoia- 
tion  of  reference — Arbitrator  having  acted  as 
Am  uiukhhur  of  aJf)ariy  laithout  remuneration 
— Arbitrator's  indebtedness  to  a  parcy — Mis- 
conduct. 

Wiien  it  appears  that  the  arbitrator  haa 
acted  without  remuneration  as  Am  Mukhtar 
of  one  of  the  parties,  the  other  party  is 
justified  in  revoking  the  reference. 

An  arbitrator's  being  in  debt  to  a  party 
to  the  reference  disqualifies  him  from  acting 
as  arbitrator  and  it  is  misconduct  on  the 
part  of  the  arbitrator  to  determine  the  dis- 
pute referiecl  to  him  without  informing  the 
other  pari  y  of  the  fact  of  his  indebtedness 
which  would  invalidate  the    award. — 17   Cal., 
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200  :  3  G.  W.  N.,  361,  25  Cal.,  141,  referred  to. 
MUSSAMMAT  lUBl  HAKIMAN  v.  MAHOM- 
ED W  \HID-UD-DIN.     6,0.  W.   N.   235- 

3290  Schedule  II.  R.  21  S.  5iiG  —  l'rlvaH>. 
award— Order  refusing  to  file  such  aioard  - 
Appealability.  "  ,,    ,  , 

An  order  under  S  '^^^  v.r  tno  Oode,  rcfus- 
to  fiio  «"J  ttwara  of  arbitrators  made  out  of 
Court,  is  appoalablo  as  a  decree  26  A.  205, 
Diss.  27  M.  255  29  M.  303  ;  25  0.  757  ;  33  0. 
757  :  84  P.  B.  1907  (F.  B.),  Foil  25  P.  R.  1907 
(P.  C.)  at  p.  29;  P.  K.  referred  to.  MUL  RAJ 
«;.  LADHA  MAL.  100  P- R- 1907  =  17    P-    L- 

R.1908 

8291  Schedule  II.  R.  21— S.  526— Order 
refusing  to  file  aivard  ap'pealahle. 

An  order  refusing  to  file  an  award  under 
S.  526  of  the  Code,  is  a  decree  and  is  as  such 
appealable  25  C.  757;  33  C.  757,  27  I\I.  255,  Foil 
28  A.  21,  Diss.',  29  C.  107  and  18  C.  4l4,  Rfd. 
MAUNG  NGE  V.  RANGANATHAM  OHETri 

4  L   B.  R.  ISO- 

8292  ISchLditle  11.  R.  21— S.  526  See  29  C 
793  No,  1147,  33  C  757  No.  1649,  65  P  R  2  No. 
1901,  4  O  (;  83  No.  2238,  28  B  287  No,  3230, 
(a).  29  M  3U3  No.  3232,  27  A  526  No.  3233,  U 
B  R  1906  P  52  No.  3234,  2  C  L  J  61  No.  3242, 
2  C  L  J  153  No.  3261,  2  C  L  J  80  No.  3263,  A 
W  N  1908  P  54  No.  3264  48  P  L  R  1907  No. 
3268,  8  B  L  R  777  No.  3269,  1  P  R  1908  No. 
3270,  1  S  L  R  167  No.  3283,  11  0  W  N  220 
No.  3285,  7  B.  L  R  793  No.  3286  supra. 

8293  Schedule  III.  R  2—S.  322.  See  30  C 
425  No.  1642  supra. 

8294  Schedule  III  R  8— S  324.  ^ee  6  B  L 
B  822  No.  1068,  (a)  6  B  L  R  825  No  1069  siipra. 

8295  Schedule  II  R  11— S.  325  A—Judg- 
menc-dcbtur  and  his  representative — Incom- 
petency to  alienate. 

The  incompetency  to  alienate,  fastened 
on  the  judgment-debtor  and  his  representa- 
tive in  inlurest,  by  S.  325  A  of  the  Code,  is 
a  personal  disqulification,  and  one  which 
operates  to  make  every  alienation  iu  con- 
travention of  the  proviiDions  of  that  section 
absolutely  void,  and  of  no  effect  against  any 
person  whatsoever.  4  C.  P.  R.  156,  Diss.  1  0. 
P.  L.  R.  23  Dist,  30  C  539;  17  0.  P.  L.  R.  13 :  25 
A'l95,Refd.  MURRAY  v.  MURAT  SINGH 
8  N.  L.  R.  171. 

8296  Schedule  II.  R  11— S  325  A.  See  29  A 
415  No.  1068  supra. 

95  Act  IX  of  1968.  r^Limitation 
Act;. 

1  Mamlatdar  Coiirts  Act  {III  of  1S78,  Bom.) 
Section  17 — Mamlatdar's  decision.  Ex-cu.tio>i 
of — Limitation  Act,  not  applicable  iviisn — 
Imperative  duty. 

Where  a  ^Mamlatdar's  decision,  iu  a  pos- 
sessory suit  instituted  under  the  provisions 
of  the  JMamlatdnrs'  Courts  Act,  1876,  awards 
possession,  section  17  of  the  Act  imposes 
on  him  the  duty  to  issue  an  order  to  tho 
village  officers  to  give  effect  thereto,  Tliat 
duty  is  in  no  sense  conditional  on  om  ftp- 
plication    being     made    to     the     MijmhuUar  ' 
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for   the   purpose;  it   is   absolute  and  unqua- 
lified. 

Whoro  an  imporativo  duty  of  tho 
character  OjbovQ  described  is  imposed  upon 
ft  OourL,  then  the  Limitation  Act  has  no 
application.  4  Mad.,  17a,  6  Bom.,  5SH,  7 
Bom.,  310,  8  Bom.,  u77  followed.  KHUNDIJ.TI 
V.  KUSHABA  RAMJI.  BAPAIL  KHANDIJ- 
JI    V.    KUSHABA  RAMAJI.     8  B-  L-  R-  218- 

2  Certified  copies  reqidied  by  the  rule — 
Presentation  of  Memoranda  of  second  ayjpeal, 
CHUNILAL   V.    TETHABAI.     9    B-    !■    R. 

1188 

See   High  Court   Rules,  Bombay. 

3  Act  applies  to  Advocale-Oeneral  and 
charitable  trusts. 

There  is  nothing  in  the  Limitation 
Act  which  exempts  the  Advocate-General 
or  any  charity  from  the  operation  of  the 
Act.  27  B.  863;  27  B.  373;  20  A.  482  rof. 
bo.  MAH0M]*:D  V.  EZEKIEL  (TYABJI,  J., 
O.  C.  J.)    7  B.  L-  R,  at  787. 

4  S-  2,  ^rt:  113— S.  5,  Art  118  Schedule 
II,  Article    118. 

Tlie  plaintiff,  daughter's  son  of  S.  P., 
brought  a  suit  in  November  1898  to  set 
aside  an  adoption  of  the  fourth  defendant 
by  the  widow  of  S.  P.  At  the  date  of 
adoption  besides  the  widow  there  were  two 
daughters  of  S.  P.,  the  second  and  third 
dcfeudaots,  the  latter  being  the  mother  of 
the  plaintiff.  That  these  two  daughters  were 
aware  of  the  claim  made  by  the  fourth 
defendant,  as  the  alleged  adopted  son  since 
]\Iarch  18SG  was  not  disputed;  and  if  they 
h?„d  brouglit  a  s  milar  suit  after  six  years 
fioni  March  18S6,  it  would  undoubtedly 
have  been  barred  under  Section  118  of 
the  IT   Schedule   of    tho   Limitation    Act. 

Held,  that  in  cases  like  this,  daughters 
as  immediate  reversioners  must  be  taken 
to  represent  the  iuhoritance,  and  that  a 
remote  reversioner  such  as  the  plaintiff  is 
a  parson  clairaiog  through  or  from  the 
daugliters  within  tho  meaning  of  Section 
3  of  the  Limitation  Act.  AYYADORAI 
PILLAl   V.  SOLAI  AMMAL.     24  M-,    405, 

But  See   16   M.   L.    J.    347—28    M.   390 

(F.n ). 

5  S-  2,  ^M  144—8.  3,  Art  144— Adverse 
possession — Plaintijf  and  defendant.  Exten- 
ded m-^aiiings  of — Vatandar — Minority  of 
SHCces'ior   of  Vatandai 

Adverse  possession  against  a  Vatand;i.r 
does  not  cease  to  bo  adverse  on  the  death 
of  tho  Vatandar  as  against  the  succeed- 
ing Vatuular  by  reason  of  tho  minority 
of  tho  successor.  RAMA  v.  SHAMRAO 
GANESH.    7  B-  I*.  R-   135. 

6-  S- 3-  ^*?-  4— Plaint  prcsentedlon  insufil- 
cieiitly  stamped  paper— Deficiency  7nade  up 
after  period  of  limit '.tion— Interest  not  allow- 
able  on    barred     debts. 

A  plaint  was  filed  written  upon  paper 
insuffioiontly  stamped.  The  plaintiff  was 
ordertd  to  supply  the  rcqiusite  stamp  paper 
within  a  certain  time  fixod  by  tho  Court 
Tho   plaiutifi  complied  with    the    order.     On 
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the  dato  tbo  additional  Court-foe  was  paid 
the  suit  was  barred  by  limitation,  thougli 
on  the  dato  the  plaint  was  originally  lilod 
it    was    not     so. 

lleLd,  that  the  suit  should  bo  takuii  as 
instituted  on  tho  day  when  the  plaint  was 
first  presented,  and  :that  the  suit  was  not 
barred  U  All,  139  15  All,  85,  24  All,  218 
dissented  from  19  Cal,  780,  20  Cal,  41,  22 
Mad.,  494  followed. 

Wheu  interest  was  claimed  not  by  virute 
of  an  independent  contract  for  its  payment 
but   under   Act  XXXII   of    1838— 

Held,  that  the  Act  does  not  authorize 
the  allowance  of  interest  when  the  debt 
on  which  it  is  claimed  is  irrecoverable.  In- 
terest in  such  cases  is  but  an  acccsssory 
and  when  the  principal  is  barred  the  acces- 
sory fulls  along  with  it 
V.  TABA  SAVADAN.  27 
E  198-  Sec  also  dl  C  75,  27  A  411  Col  127  and 
2S  A   310  A    W  N  1904   P   133    Col    128. 

7  S  3  =  S  i — OouiL's  power  to  raise  issue  as 
to  limitation. 

Whan  no    question     of 
raised  by   the   pleadings,    or 
evidence,    held,    that   it    was 
on   the  Court    to     direct     an 
BOMMADEVARA  VENKaTA  NARASIMRA, 
NAIDQ    V.    (RAJA)   BOMMADEVARA  BHA- 
SHYA      KARLU     NAIDU.     6     W     N      C-, 
641,   4  B  L  543,    29    I    A  7Q.    25    M- 
867  P  C  See  Col:  8. 

8  S  3  =  <S  4.  Limitation— Duty  of  Court 
■to  dismiss  suit  if  barred  only  where  the 
Court  is  in  position  to  dis7niss  the  whole 
claim. 

The  obligation  cast  upon  a  Court  by 
section  4  of  the  Limitation  Act  to  dismiss 
a  suit,  although  limitation  has  not  been 
sot  up  as  a  defence,  is  only  in  cases  where 
tho  Court  is  in  a  position  to  dismiss  the 
whole  claim  or  suit — 6  C  L  R  9  Cal,  635 
followed.  K  AND  AS  AMY  GHETTY  v.  ANNA- 
MA  LAI  CHETTY.  15  M  i-  J  402  =  28  M 
67. 

9     S.   3— S.   4~-Didy  of  Court   te  dismiss 
suit  barred  by  liviltation. 

The  rule  in  section  4  of  the  Limitation 
Act  which  requires  that  the  Court  should 
give  effect  to  the  rules  of  limitation  even 
though  limitation  may  not  be  set  up  in  de- 
fence, applies  when  the  point  appears  on  the 
face  of  tbie  record  and  does  not  stand  in  need 
of  being  developed.  NADHU  MANDAL  v. 
KARTIOK  MANDAL.     9.  C-  W-  N-  56- 

10-  S.  8— S.  4— Bengal  Tenancy  Act  1885, 
"Schedule  III,  Article  3 — Limitation  not  pleaded 
nor  issue  raised-^ 

Under  Article  S,  Schedule  III,  Bengal 
Tenancy  Act,  limitation  begins  to  run  from 
the  date  of  the  actual  ouster,  and  the  limita- 
tion which  once  begins  to  run  does  not  case 
to  run  on  account  of  an  order  under  section 
14:6,  Criminal  Procedure  Code,  having  been 
:j)assed  subsequently.  If  a  suit  appears  clear- 
ly barred  the  Court  must  dismiss  it  even 
though  limitation  ha(i  not  been  pleS(d§^  UQi 
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an  issue  was  raiwod  regarding  it.  DEW  NA- 
RAIN  CHOUDHUKY  v  Q.  R.  H.  WEBB. 
5  W.  N  C  160 

11.  S- 8,  4—S.4,  5  —  * Appeal,*  dor's  not  in- 
clude an  opplication  for  leave  to  appeal  iri, 
forma    pauperis. 

The  word  •api^o.^i'  iri  section  5  of  tho 
Limitation  Act  does  not  include  an  appiin^. 
tion  for 'leave  to  appeal  in  forma  pauperis. 
SARAT  CHANDRA  DEY  CHOWDHURY 
V.    BROJESHWARI    DASSI.     8-    C-  *W.*  N- 

906    80  C, 790. 

12-  S-  3— S.  -4— Limitation — Plea  of,  not 
taken  by  parties  ~C  our  Vs  duty.  12.  M.L.J. 
77,  29  C.167,  See  ,0.  P.  0.  Act  V.  of  1908  ^No, 
1136  Col :  1205. 

13.     S.    3,    AH.     182— s.     4,     Art.      179.— 
Mortgage-decree — Limitation — Objection  by  sub- 
sequent  mortgagee— Step   iri  aid   of    execution. 
Article  179  of  Schedule  II  of  the  Limita- 
tion Act  applies  to  mortgage-decrees. 

It  is  competent  to  the  subsequent  mort- 
gagee who  is  a  judgment  debtor  in  a  decree 
obtvined  on  a  prior  mortgage  to  raise  tho 
plea  that  the  execution  of  the  decree  is  barred 
by    limitation. 

A  mortgage  decree  cannot  be  treated  as 
a  decree  passed  severally  against  the  mort- 
gagor and  the  subsequent  mortgagees  within 
the  meaning  of  the  first  part  of  the  second 
paragraph  of  Explanation  1  to  Article  179  of 
the  second  sciiedule  of  the  Limitation  Act 
when  the  decree  does  not  in  any  way  appor- 
tion the  mortgaged  debt,  although  the  only 
property  that  can  be  brought  to  sale  as  against 
the  subsequent  mortgagees  is  the  property 
mortgaged  to  them. 

An  application  for  postponement  of  sale 
not  with  a  view  to  enable  the  decree-holders 
to  bring  the  properties  to  sale  more  advan- 
tageously for  them  but  because  they  were  not 
aoqaaiuted  with  all  the  facts  of  the  case  ow- 
ing to  a  change  of  their  manager  and  be- 
cause several  of  the  properties  had  been  ad- 
vertised for  sale  at  the  instance  of  a  prior 
mortgagee  and  also  because  no  intending 
purchasers  were  present  is  not  a  step  in  aid 
of  execution. 

An  application  by  the  decree-holder  re- 
sisting the  j  idgment-debtor's  application  to 
sell  the  properties  in  an  order  different  from 
that  in  which  they  had  already  been  directed 
to  be  sold,  is  not  a  step  in  aid  of  execution. 
Qiiare — Wliether  an  application  for  leave 
to  bid  at  a  sale  by  a  decree-holder  is  a  step 
in  aid  of  execution?  TROILOKYA  NATH 
BASU  V.  LALA  JYOTI  PARKASH   NANDI. 

8  C-  W.  N.  251-254. 

14  5'  3 — S.  4 — Extension  of  time  to  apply 
for  leave  to  defend— 5  C.  W.  N.  259.  See  C.  P. 
0.  Act  V.  of  1908  No.  2983. 

15  S-  3 — S.  4 — Explanation — Per  Banerjee^ 
J.: — The  explanation  to  S.  4  of  the  Limita- 
tion Act  applies  only  to  a  case  where  the  ap- 
plication is  granted.- JAN AKDH;AR  SUKAL 
V.  JANKI  KOER.     28  C-  437- 

For  other  fact^  m  C,  jP,  C,  JLci  F  oj  190^ 


(    1721    ) 


CIVIL  DIGEST   OP    CASES 


(    1722    ) 


Acts  Sup:  Govt  (IX  of  1908)    {Contd.) 

16-  S-  8—5.  i— Second  appeal— Appeal  filed 
after  limitation— A.  W.  N.  1904,  P.  23—20  A. 
327.  See  G.  P.  C.  Act  V  of  l'J08  No.  1251 
Col.   1239. 

17.  S-  3 — S.  4 — InsHjfflciently  stamped  plaint 
— Stamp  duty  made  xip  subsequeyit  to  the  period 
of  limitation  for  the  suit.  82-  P-  W-  R-  1907 
=123'P.^R.a907=3  M.  L  T  63  See  Col. 
1667. 

18'".S«''3 — S.  4— Question  of  limitation  not 
raiscid  on  fi,rst  appeal — 2  L.  D.  R.  1904  P. 
237.     See  0.  P.  0.  Act  V  of  1908  No.  3023. 

19-  S-»3 — S.  4 — Plaint  filed  on  the  last  day 
of  limitation  insujflcicntly  stamped  oioing  to 
requisite  stamp  not  being  procurable  in  time — 
162  p.  L.  R.  1905-104  P.  R.  1905.  See 
Col,  1060. 

19  S-  3 — -Si.  4 — Plaint  registered-deficiency 
of  Court  fee  subsequently  discovered — 4  A'  ^^ 
J.  636  =  A.  W.  N.  1907.  P-  253.  See  Col. 
100, 

20- S-  8— S.  4 — Pre-emption  suit — Court  fee 
— Paument  of  deficiency  after  limitation  pe- 
riod—1^.  p.  R.  1903.    See  Col.  1441. 

81  S'  3 — S.  4 — Limitation  not  pleaded  ^ 
barred  claim  decreed — Material  irregularity- 
Punjab  Courts  Act,  1884,  S.  70  (1)  (a). 

A  claim  barred  by  limitation  lieing  dec- 
reed it  was  contended  in  appeal  that,  the  plea 
of  limitation  not  having  been  taken  below, 
the  Courts  had  not  committed  a  material  ir- 
regularity in  failiog  to  decide  it. 

Held,  reversing  the  decree  of  the  Lower 
Appellate  Court  and  remanding  the  appeal 
for  decision  after  considering  the  question 
of  limitation,  under  section  70  (1)  (6)  of  the 
Punjab  Courts  Act,  that  section  4  of  the 
Limitation  Act  imposes  on  Courts  the  duty 
of  considering  questions  of  limitation  site 
mo^w  and  acquaintance  with  the  articles  and 
other  provisions  of  the  Act  is  presumed,  and 
that  the  question  of  limitation  should  there- 
fore have  been  considered.  BHAG  SINGH 
V.  DHARTA  SINGH,  2?  P.  R.  1908- 

22  S-  3—5.  4 — Explanation— Application — 
Application  for  leave  <os«em  forma  pauperis 
filed  within  limitation  period — Full  Court-fee 
paid  on  expiry  of  limitation  period. 

An  application  to  sue  in  forma  pauperis 
was  filed  before  limitation  period  for  the  suit 
had  expired.  The  defendant  objected  that 
the  plaintiff  was  not  a  pauper.  The 
plaintiff  thereupon  paid  the  necessary 
Court-fee  but  then  the  limitation  period  had 
expired. 

Held,  that  the  plaintiff  must  be  held  to 
have  instituted  his  suit  not  when  he  paid  in 
the  full  Court-fee  but  on  the  date  when  ho 
filed  his  application  for  leave  to  sue  as  a 
pauper  aud  that  his  suit  was  not  barred  by 
limitation.     RAJA    RAM  v.  TILOK  CHAND, 

129  p.  L.  R.  1903  =  59  P-  R- 1903- 

23  S-  3>  4,  20— S.  4,  5,  20—Appea  in  forma 
pauperis — Full  Court-fee  paid  after  expiration 
of  limitation  period  fixed  for  appeal  — Suffi- 
cient cause— Discretion  of  Court — Part  pay- 
ment of  principal. 

The  Appellate  Court  may,  whoa  reject* 
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ing  an  application  for  leave  to  appeal  ia 
forma  pauperis,  permit  the  appellant  to  pay 
full  Court-fee  chargeable  on  the  appeal  with- 
in a  time  fi:<ed  by  it  which  may  be  beyond 
the  limitation  period   allowed  for  the  appeal. 

The  question  wliat  is  a  part-payment 
within  the  meaning  of  section  20  of  the  Limi- 
tation Act  dirscussed.  BUT  A  v.  PARMA 
NAND,  84  p.  R  1904- 

24     S-  3i  4—S.  4,  5— Appeal  filed  with  delay 

— Sufficient      cause— Illness Imprisonment — 

Review — Application  to  set  aside  ex-parto  dec- 
ree or  judgment  passed  under  s.  157,  Civil  Pro- 
cedure Code. 

The  prosecution  in  good  faith  of  an  ap- 
plication for  review  or  to  set  aside  an  ex-parta 
decree  is  a  suflicient  cause  witlun  the  mean- 
ing of  section  5  of  the  Limitation  Act  for  ad- 
mitting an  appeal  filed  beyond  time,  aud  tha 
time  occupied  in  such  proceedings  may  be 
allowed  to  be  deducted  from  the  period  fixed 
for  the  filing  of  the  appeal. 

An  application  made  under  section  108  of 
the  Civil  Procedure  Code  to  set  aside  the  decrea 
was  dismissed  on  the  ground  that  the  decrea 
was  not  an  exparte  one,  and  that  the  petition- 
er's only  remedy  was  to  apply  for  review  o£ 
judgment  or  appeal  to  the  Superior  Court, 
On  appeal,  in  explanation  of  the  limitatioa 
having  been  allowed  to  expire,  it  was  urged 
that  the  period  taken  up  in  conducting  tha 
proceeding  to  set  aside  the  ex-parte  decrea 
should  be  conducted  under  section  5  of  tha 
Limitation  Act.  It  was  further  prayed  for 
by  the  appellant  that  the  delay  which  occur- 
red while  he  was  engaged  in  getting  an  order 
from  the  District  Judge  declaring  the  termina- 
tion of  guardianship  of  guardian  appointed 
by  Court  and  of  his  attainment  of  majority 
and  the  period  of  one  month  for  which  ha 
was  imprisoned  should  be  excused. 

Held,  that  there  was  sufficient  cause  for 
the  delay  to  be  excused.  P.  R.  183  of  1883 
{F.  D.)  followed.  25  Cal.,  325 ;  20  Bom.,  104  ; 
8  M.  LA.,  160  referred  to. 

Like  illness  and  other  disabilities  of  similar 
nature  imprisonment  is  a  good  excuse  for 
delay  in  filing  appeal.  PANDIT  MAHARAJ 
NARAIN  V.    MUSSAMMAT   BANOJI.     21  P. 

R.,  1804-145    PL.  R-   1904. 

25.  S-  8.  ^^ — ^-  ^'  ^^ — Pauper  application 
dismissed— Suit  filed  within  time  granted  by 
Court  —C.  P.  G.  'S.  409. 

An  application  for  leave  to  sue  ag  a  pau- 
per was  dismissed  after  the  expiry  of  the  period 
of  limitation  for  the  suit  itself  on  the  ground 
that  the  plaintiff  was  not  a  pauper  and  that  ha 
had  conceated  from  the  Court  material  factg 
as  to  his  property.  The  plaint  was  filed  withia 
one  month  of  the  dismissal  date — the  time  al- 
lowed by  the  Court. 

Held,  that  the  suit  was  barred.  20  B.  508 
foil.  (2)  That  even  supposing  that  S.  14  of 
the  Limitation  Act  applied  there  was  no  good 
faith  on  the  part  of  the  plaintiff  in  regard  to 
the  pauper  proceedings. — KESHAVLAL  v. 
MAYABHAI.    9-  B-  L-  R.  204- 

26-     S-  3— S.  4.  Scope  of—C.  P.  C.  S.  542:— 

Held  by   the  majority  (Rampini,    BreeCt 
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Mitra,  Mukerjee,  Gaspers  and  Sharfuddin,  33.) 
Woodroffe  J.  dissenting  : — 

Tlio  pfovisioiia  of  S.  4  of  tbo  Limitation 
Act  aro  inandatory  and  ouglit  to  bo  givon 
elToct  to  ovoii  Ihougli  the  point  of  limitation 
is  takon  at  a  late  stage  of  the  case  in  the  Court 
of  second  appeal. 

Per  Wuodroffe  3: — S.  4  of  the  Limita- 
tion Act  is  controlled  by  Section  642,  0. 
P.  C.  The  illustrations  to  S.  4  cannot  affeci 
the  precise  provisions  of  the  other  statutes. 
It  is  therefore  in  the  discretion  of  the  ap- 
pellate Court  to  allow  or  disallow  a  plea  of 
limitation  not  set  out  in  the  grounds  of 
appeal. 

Per  Mukorjee  J:— S.  542,  0.  P.  C.  and  S.  4 
of  the  Limitation  Act  are  not  controlled 
by  each  other.  Their  combined  effect  is  this: 
— Tlie  appellant  is  not  entitled  without  the 
leave  of  the  Court  to  urge  or  be  heard  in 
support  of  the  ground  of  limitation,  if  it  has 
not  been  set  forth  in  his  memorandum  of 
appeal.  The  appellate  court  may  grant  the 
leave  ;  whether  it  should  do  so  depends  upon 
tlie  circumstances  of  each  case.  But  the 
appellate  Court  may,  of  its  own  motion, 
consider  the  question  of  limitation,  though 
the  plea  has  not  been  taken  in  the  memoran- 
dum of  appeal  and  rest  its  decision  on  thai^ 
ground,  provided  that  the  opposite  party  is 
given  adequate  opportunity  to  be  heard  on 
the  point,  In  either  case,  however,  the  bar 
of  limitation  must  be  patent  in  the  face  of 
the    proceedings.— BALARAM    v.    MANGTA 

DAS.    11  c.  W.:N.  959=6  C.  L.  J.  238= 
84  C.  941  F.  B. 

27.  S-  8,  4—5.  4,  5— Court-fee— Sufficient 
cause — Application  for  leave  to  appeal  in 
forma  pauperis  dismissed  as  barred  by  limita- 
tion— Appeal  onfidl  caurt-fee  filed  after  expiry 
of  limitation  period. 

Where  an  application  for  leave  to  appeal 
in  forma  pauperis  was  dismissed  as  having 
been  made  after  the  expiry  of  limitation 
period  prescribed  for  such  applications  and 
about  a  fortnight  after  the  dismissal  of  the 
application,  appeal  on  a  full  court-fee  stamp 
was  filed  by  the  applicant  after  the  limitation 
period  allowed  for  appeals  had  expired — 

Held,  that  the  appeal  must  be  dismissed 
as  barred  by  limitation,  for  the  application 
for  leave  to  appeal  was  not  filed  in  time, 
and  there  was  no  ground  for  the  delay  in 
filing  the  appeal  after  the  dismissal  of  the 
anplication,  GANESHA  SINGH  v.  SARDAR 
ARUR  SINGH.  78  P-  R.  1906  =  150  p.  L. 
R.  1906. 

.28  S.  8,  28-^.4:,  2Q-- Adoption  of  father's 
sister's  son's  son — Plea  of  limitation  to  defence 
— BALDEO  V.  GAJAVA.  3  P.  W-  R.  1907 
=  26  p.  L.  R.  1907— See  Customs  (Punjab). 
29.  S-  8-  U—S,  4,  U— Pre-emption— ^uit— 
Plaint  returned  for  presentation  to  proper 
Court— ^'Proper  Officer'^— ''Institution  of" — 
Civil  Procedure  Code —  Valuation — Jurisdic- 
tion. 

A  sale  being  effected  on  8th  October 
1901,  a  suit  for  pre-emption  was  brought  on 


15th     September,    1902,   in    the     Sub-Judge'a 
Court.      On    plaintiff's     statement    the    Sub- 
judge  directed  him  to  amend  the  plaint,  and 
later     on      his      application     returned    the 
plaint  on  18th   March,  1903,  for  preseutatioa 
to  the  Munsif.    In  Munsiff'a  Court  the  amend- 
ed plaint  was  filed  on  19th  March,  1903.     The 
Munsif  found  the  value  of  the  Bubject  matter 
had  been  fraudulently   under-stated  and  dis- 
missed suit  as   barred  by  limitation.     On  ap- 
peal   this    dismissal    was  set   aside    and   the 
plaint  ordered    to  be    returned   again  for  pre- 
sentation  to  the   proper   Court.     The    plaint 
was  again    «*mended  and  once   more  Jfiled  ia 
the  Court  of  the  Sub-Judge   on  1st  July  1904, 
The  Sub-Judge  held  the  suit   time-barred  and 
dismissed  it.     The   District   Judge   on  appeal 
remanded   the   case   for   trial  on    the  merits. 
On   appeal   from   the   order  of  remand,  held, 
that  the  suit  was   beyond  limitation.     Whea 
a  Court   returns  a  plaint  as   being  beyond  Us 
jurisdiction,   it  cannot  be  said    that  the  suifr 
has  been  legally    instituted,      According    to 
section   4  of   the   Limitation    Act  a  suit  caa 
only  be  said  to  be  instituted   when  the  plainfe 
is  presented   to   the   proper  officer  i.  e.,  of  the 
Court  which  has  jurisdiction  to   try  the  suit. 
There   is  no   analogy    between   a   Courfe 
which  has   jurisdiction   and  in    which  a  suit; 
has  been  properly   filed   and   is   ponding,  re- 
turning the   plaint   for  formal   or   other  am- 
endmsQt  and  then  going  on  with  the  trial  as 
if  no  amendment  had  been  made  and  a  Courfe 
returning   a   plaint  for  presentation   to    the 
proper   Court   when  it  comes   to    the  concla- 
sionthatit   itself   cannot   entertain   the  suit. 
In  the  latter  case   so   far  as  the  Court  is  con- 
cerned  it    had   jurisdiction   to  entertain  ihe 
suit  and  proceedings  if  any  in    the  case  up  to 
that  point  are  a  mere   nullity  and  of  no  legal 
force.     {Patal  Mafatal   Narandas  v.  Bai  Par' 
S071,  19Bom  320    distinguished;   Khdat   Chun- 
der  Ghose  v.»  Nusseeb-un-jiisa   Bibee,   16   W  R 
47,  and  Thakoordeen   Mahomed  Eshan  Chowd* 
ryv.Karimbax  Chowdry,   8    W  R  20,    not  fol- 
lowed.   BASANT  SINGH  v.  BIJAI   SINGH 
9  O.  C  ,  1. 

30  S-  3,  14 — S.  4, 14 — Claim  in  time,  hut 
referred  after  being  barred — Right  of  suit — 
THE  REGULATION  COLLECTOR  OP 
UTHAMALAI  ESTATE  v.  SUBLIER— 4 
M-  L.  T-  321.  'See  Madras  Act  IV  of  1199 
(Court   of  Wards). 

31  S.4  — s.  5— 'The  Court'' 

The  Court  in  S.  6  of  the  Limitation 
Act  is  the  Court  to  which  the  appeal  lies 
direct  and  the  High  Court  is  not  the 
proper  court  to  entertain  the  application, 
when  the  matter  comes  before  ic  by  way 
of  appeal  from  another  order,  which  the 
party  had  preferred  under  an  erroneous 
impression  of  the  law.  VADILAL  v.  FUL- 
CHAND.  7  B.  L.  R.  834  at  QQ^. 
See  Practice — Procedme. 

82  S.  4 — S.  5 — Siijficient  cause,  appeal  filed 
after  expiry  of  limitation  2^eriod — 7  B.  L.  2?, 
965—30  B.  329     See  Col.  1287. 

82    S.  4~*S.  6— Appeal  against  an  order  re- 
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fuiing  in   excuse  delay — 2-5     A.    71.     Seo   Col, 
1239. 

33  8.  4 — S.  5 — 'Sufficient  Cause — Delay  in 
filiiKj  appeal — Discretion — Appeal  admitted  by 
District  Judge — Transfer  of  case  to  Subordi- 
nate Judge — Jurisdiction — Appeal  in  forma 
pauperis. 

The  District  Judgo  dismissed  tho  applica- 
tion for  leave  to  appeal  forma  pauperis  on 
the  ground  that  pauperism  had  not  been  es- 
tablished. Within  a  few  days  the  appellants 
applied  to  tho  Court  to  give  them  leave  to 
proceed  whith  their  appeal  otherwise  than 
in  forma  pauperis  a.nd  asked  for  time  to  fur- 
nish the  necessary  Court-fee.  Time  was 
granted,  the  appeal  was  duly  stamped  and  ad- 
mitted as  a  memorandum  of  appeal.  It  was 
then  transferred  by  tho  District  Judge  to  the 
Subordinate  Judge,  who  at  the  hearing,  fol- 
lowing 13  All.  305  held,  that  the  appeal  was 
beyond  time,  and  rejected  it. 

Held,  that*  section  5  of  the  Limitation 
Act  being  the  only  provision  of  law  under 
which  it  was  within  the  power  of  the  District 
Judge  to  extend  the  period  of  limitation  he 
must  on  general  principles  of  law  be  taken 
to  have  acted  under  that  section,  and  that 
as  the  Subordin2B*e  Judge  had  acted  upon 
a  ruling  of  the  High  Court  in  which  the 
question  of  the  application  of  section  5  of  the 
Limitation  Act  was  not  cousideied  at  all 
and  he  had  not  considered  that  section  him- 
self, the  order  of  rejection  was  wrong. 
GIRWAR  LAL  v.  LAKSHMI  NARAYAN. 
A-  W-  N-  1904,  p.  24  =  26  A  327- 

84  S.  4—5.  Rules  of  Court  of  the  18th 
January  1898,  Rule  8  D. — Appeal  filed  against 
a  deceased  person — Application  to  substitute 
his  heirs  as  respondents. 

The  words  subject  to  the  law  of  limita- 
tion in  lluleS  D  of  the  rules  of  the  Allahabad 
High  Court  of  the  18th  January  1898,  mean 
Butjict  to  the  law  of  limitation  applicable  to 
appeals.  The  words  imply  that  the  applica- 
tion for  substitution  must  be  made  within  the 
period  proscribed  for  the  appeal  from  the 
decision  of  the  Court  b'^low,  and  that  if  the 
applicant  socks  substitution  after  that 
period  he  must  bring  the  case  within  the 
terms  of  the  second  paragraph  of  section  5 
of  the  Limitation  Act.  BRIJ  MOHAN 
SINGH  r.  KI3HEN  MOHAN  SINGH.  W, 
N.  A.  1901  p.  46. 

85  S.  4— -S.  b— Appeal — Sufficient  cause. 
Where  the  case  does  not  fall  under  Sec- 
tion 641  of  the  Code  of  Civil  Procedure,  it  is 
not  coiiipotbDfc  for  an  Appellate  Court  to 
enter  Lain  au  appeal  barred  by  time  filed  by, 
qX  on  behalf  of,  several  appellants,  when 
Q^pplication  is  made  by  one  of  them  on 
„roui  d~  personal  to  him  to  have  the  delay 
jn    filing   tiio     appeal     excused.      VISIIWA- 

NATII  KAI\IKRISHNA  v.  VASUDEV   LAX- 
MAN.    3B.  L.  R,  400.  =  25B  699. 

^Q  8.  4 — '^'-  -5. — Appeal  2'*"^st3?iicd  after 
prescribed  period — Sufficient  caxise. 

A  aeoreo  was  passed  on  IGth  April  1903. 
Over  30  daya  beyond   the  prescribed  period 
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an  application  was  made  for  leave  to  appeal 
f\s  pauper.  The  application  was  rejected  and 
then  a  memo,  of  appeal  insufliciently  stamp- 
ed was  put  in  a  day  beyond  time. 

Held,  that  tho  appeal  was  barred  by  time 
and  there  was  no  suHlcient  cause  for  tho 
delay.  SAKARGHAND  HATHISTNG  v, 
MANILAL  REWADAS.    6  B.  L-  R-  373- 

37  S.  4 — S.  5.  Application  for  review. 
Time  occupied  in — Admission  of  appeal  after 
time — Limitation — Discretion  of  Court  when 
liable  to  revieio  or  appeal. 

The  fact  that  an  application  for  review 
of  judgment  has  been  made  is  not  good  cause 
for  admitting  an  appeal  after  time,  if  the 
application  for  review  was  not  made  on 
asonablc  grounds. 

The  discretion  of  a  C-^urt  is  liable  to 
review  or  appeal  where  tho  Court  has  acted 
through  caprice  or  prejudice,  or  where  tho 
discretion  has  been  exercised  without  any 
proper  legal  material  to  support  it. 

U  Pyinnya  v.  Maung  Tun.  P.  J.  L.  B., 
515,  and  Brojender  Coomar  Roy  Choivdry,  7 
W.  R.,  529,  cited  ;  Balwant  Singh  v.  Giimani 
Ram,  (1883)  I,  L.  R.  5  All.,  691  ;  Raghunaih 
Gopal  V.  Nilu  Nathaji,  (1885)  I.  L.  R.  9  Bom., 
452  ;  Govinda  v.  Bhandari,  (1891)  I.  L.  R.  14 
Ua.&.,Ql,\Pundlikv.  Achut,  (1891)1.  L.  R. 
18  Bom.,  84  ;  Ashnulla  v.  ColUctor  \pf  Dacca, 
(1888)  I.  L.  R,  15  Cal.,  242  ;  Karm  Bhakhs  v. 
Daulat  Ram  (1888)  P.  R.,  183  ;  followed. 
MAUNG  PO  LU  V.  MAUNG  KYIN.  1.  L- 
B.  R.  1900-1902.  p.  813. 

88  S.  4 — S.  5.  Appeal  filed  beyond  time 
want  of  funds  to  file  appeal — Sufficient  cause\f^ 

The  order  appealed  against  was  dated 
13th  December  1899.  The  time  required  for 
obtaining  a  copy  of  the  order  was  4  days. 
This  gave  the  appellant  time  till  17th  March, 
1900,  to  file  his  appeal.  17th  and  18th  March, 

1900,  were  holidays  and  the  Court  re-opened 
on  19th  March.  On  20th  March,  1900,  ap- 
pellant filed  an  application  for  revision  v/hich 
was  dismissed  on  25th  June,  1901,  on  the 
ground  that  an  appeal  lay.  The  appeal  was 
filed  on  30th  July,  1901.  Dividing  the  time 
between  13th  December,  1899,  and  30th,  July, 

1901,  into  3  periods,  viz.,  1st  from  I3tli  De- 
cember, 1899,  t3  20th  March,  1900  ;  2nd  from 
30th  March,  1900,  to  2oth  June,  1901  :  ard 
from  25th  June,  1901,  to  30th  July,   1901. 

Held,  that  .  without  considering  whe- 
ther if  the  appellant  bona  fidi'.hQ\\e\ idi  tha 
case  was  o-ne  for  revisijn  and  not  for  appeal 
that  would  have  been  a  sufficient  cause  for 
excluding  tho  second  period,  the  delays  in 
the  first  and  third  periods  above  referred  to 
sufiiced  to  put  tho  appellant  out  of  Court. 
He  had  made  out  no  '  sufficient:  cause  '  witl^- 
in  s.  5,  Limitation  Act.— HARDWAR  PAR- 
SHAD  V.  RAJA  PARTAB  BAHADUR 
SINGH,  5  0  C  ,  183- 

39-  S.  4— S,  5— Sufficient  cause — Similar 
suits — Appeal  in  one  cane  filed  in  loron'i  Court 
— Transfer  of  appeal — kpplication  for  admis- 
sion of  appeal  in  proper  Court  filed  with 
delay. 

The  plaintiff  filed  twQ  suits  in  the  Couit 
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of  tlio  Subordiuftto  Judge,  which  were  dis- 
missod  by  him.  The  dcoriies  passed  in  both 
the  suits  wore  appealable  to  tlio  Higb  Court. 
The  plaiutilT  preferred  appeal  in  t>)io  of  tlie 
cases  in  the  liigli  Court,  but  iu  the  otlier 
case  he  undervakied  his  apiical  and  present- 
ed it    in  the  Court  of  the  District  Judge. 

Upon    the    petition  of    the    appelhiut  the 
High    Court   by    its     order,     dated     the    Dth 
August    1895,    transferred   to    its  own  file  tlie 
appeal   liled    iu    the    District   Court,    subject 
to    the   objection  of  the   respondent.     On  the 
36th  Septcu'iber    1895   the    appellant    prayed 
that   the     memorandum    of  appeal    filed   in 
the  District   Court   might  bo  admitted  in  the 
High   Court,    and  duly    registered    and  num- 
bered-    At  the    time    when   this    application 
was    made   to    the     High    Court,    the  period 
limited    for    appealing    against     the    original 
decision    had     long   expired.      On     the    19th 
January  1897   a  Division    Bench    of  the  High 
Court     dismissed     the     applicatio,n     on     the 
ground  that    ihe    appellant    had    not    shown 
sufficient    cause    for    not   presenting    his   ap- 
peal  before.     The   Judges  were  not  convinc- 
ed that    the    appellant    had    really    mistaken 
the    value    of    his   appeal  and    they     further 
thought    that    the    delay    between    the    9th 
August   and  the  16th   September   in  making 
the  application  was  not  accounted  for. 

At  the  hearing  the  other  appeal  was 
accepted  on  the  merits,  but  tlie  aj^peal  in 
this  case  was  dismissed  on  the  ground  that 
the  matter  was  concluded  by  the  decision 
of  the  19fch  January  1897. 

On  appeal  to  the  Privy  Council— 
Held,  that  the  order  of  the  High  Court, 
passed  on  the  19th  January  1897,  not  being 
wrong,  the  Judicial  Committee  could  not 
interfere.  BAM  NARAIN  JOSHI  v.  PAR- 
MESHAB  NARAIN  MAHTA,  30  C,  209  (P- 
O 

40  S-  4~S.  5—Mistahe  of  law— Sufficient 
eause — A^^peal. 

A  suit  under  cl.  (2),  •section  108,  Oudh. 
Rent  Act,  1886,  was  decreed  in  part.  De- 
fendant's appeal  to  the  District  Judge  was 
dismissed  on  1st  June  1892.  On  3rd  Octo- 
ber, 1892,  defendant  presented  an  appeal 
from  the  District  Judge's  decree  to  the  Board 
of  Revenue.  This  memo  of  appeal  was  re- 
turned by  post  and  was  presented  to  the 
proper  Court  73  days  beyond  time. 

Held,  that  an  honest,  though  mistaken 
belief  ^formed  with  due  oaro  and  atten- 
tion, was  'sufficient  cause'  within  section  5, 
Limitation  Act.  SALIKRAM  v.  MAHARA^ 
JA  PEKTAB  NARAIN    SINGH,  8  O.  C-  266- 

41  S.  4 — S.   5-^-Bonafide   mistake  oj  law—^ 
Sufficient  cause. 

Plaintiff  sued  for  pre-emption.  He  al- 
leged the  property  had  been  actually  sold  for 
Bs.  4,634;  and  that  Rsr  6,000,  had  been 
fraudulently  entered  in  the  sale-deed  as  the 
purchase  meney.  The  first  Court  dismissed 
the  suit.  The  plaintiff  by  his  pleader  appealed 
to  the  Judicial  Commissioner.  The  memo  of 
appeal  Y/a,a  returned  to  b©  presented  to  tho 
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proper  Court.  The  plaintiff  filed  it  in  the  Court 
of  the  District  Judge  and  claimed  tbe  benefit 
of  s.  5  of  the  Limitation  Act.  The  District 
Judge  dismissed  the  appeal  as  barred  by  limi- 
tation.    On  second  appeal, 

Hild,  that  the  plaintiff  had  shown  sufifi- 
oient  cause  under  s.  5,  LimitE^tion  Act.  It  is 
impossible  to  attribute  want  of  due  care  and 
attention  to  a  pleader  merely  because  ho  has 
not  ascertained  every  possible  authority  bear- 
ing on  a  particular  point  especially  who-n 
it  is  one  of  law  and  one  of  some  difficulty, 
and  there  was  authority  supporting  the  plea- 
der's action.— LAL  BAHADUR  V.  MIR  BA- 
KAR  HUSAIN,  2  O.  C-  133. 

42  S-  4 — S-.^ — Appeal  filed  beyond  time — 
Sufficient  cause— Meaning  of — 4  C.  L,  372.  See 
Col,  1466. 

43  S.  4-S.  5- 

The  true  rule  under  section  5  of  the 
Limitation  Act^  is  whether  under  the  spe- 
cial circumstances  of  each  case  the  Appel- 
lant acted  under  an«ihonest  though  mistaken 
belief  formed  with  due  care  and  attention. 
In  the  exercise  of  discretion  under  the 
section  the  words  "sufficient  cause"  should 
receive  a  liberal  construction  so  as  to  ad» 
vance  substantial  justice  when  no  negligence 
nor  inaction,  nor  want  of  bona  fides  is  im- 
putable   to    the  Appellant. 

Where  an  appeal  was  dismissed  for  de- 
fault and  the  Appellant  applied  to  have  the 
appeal  re-opened  on  the  grounds  that  he  waa 
misled  by  his  advocate  who  has  misunder- 
stood  the  date   fixed   for  the   hearing, 

HeM — that  a  fair  opportunity  must  be 
given  to  the  Appellant  to  prove  that  he  had 
sufficient  cause  for  his  non-appearance,  and 
the  explanation,  if  made  out,  would  be  a 
reasonable  one  and  the  Appellant  would  be 
entitled  under  section  558,  Civil  Procedure- 
Code,    to  have    the    appeal  re-opened. 

Notes  to  section  5,  Miti^a's.  Commentaries 
on  the  Limitation  Aot(1907). 

XI.  L.  B.  R.,  23,  13  M.  269,  25  M.  166,  2i 
B,  552  referred  to.  NGA  PO  AN  v.  NGa  NY- 
UN  BU,  NGA  SHWE  OH,  XJ.  B-  R.  1907  F» 
1    (Limitation). 

44    S-  4 — S^  5 — Sufficient  cause — Judicial, 
discretion — Court  of  appeal. 

Heldy  that  under  S.  5,  Limitation  Act^ 
the  Court  has  a  discretionary  power,  but, 
that  discretion  must  be  exercised  in  the  way 
in  which  Jadicial  power  and  discretion 
ought  to  be  exercised.  Where  the  Court,  aft 
ter  proper  enquiry  and  due  consideration^ 
has  exercised  tbe  discretion  in  a  sound  and 
reasonable  manner  a  Court  of  appeal  should 
not  interfere  with  the  oouolusiou  arrived  at* 
If  the  Court  acts  through  caprice  or  prejudice 
or  exercises  its  discretion  without  any  pro- 
per legal  material  to  support  it,  its  discre-  . 
tion  is  liable  to  review  or  appeal.  The  case 
of  the  appellant  in  the  Court  below  was  that 
he  was  ignorant  up  to  22nd  December,  1898„ 
that  the  order  of  30th  September,  1898,  had 
been  passed;  and  that  on  that  ground  and  on 
the  ground  that  the  Court  was  closed  on  th^ 
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25th  December  for  the  Christmas  holidays, 
he  could  not  make  the  application  within  the 
period  of  limitation.  The  Court  took  the 
view  that  the  appellant  was  ignorant  that 
time  began  to  run  from  the  date  of  the  order 
and  believed  that  it  began  to  run  from  the 
22nd  December  when  the  order  came  to  his 
knowledge. 

Held,  this  was  making  a  new  case  for  the 
appellant.  To  conclude  that  a  cause  not  as- 
signed by  a  party  is  a  sufficient  cause  is  as 
much  an  exercise  of  discretion  in  an  unrea- 
Bonable  manner  as  to  conclude  that  a  cause 
assigned  by  him  was  sufficient,  capriciously 
or  without  any  proper  legal  material. — 
KANHAYA    LAL  v.  BaSHIR    AHMED,     3 

O.  C ,  87 

45  8.  4 — S.  5 — Sufficient  cause  for  delay  in 
filing  appeal — Appelant  filing  appeal  in 
wrong  Court  under  advice  of  pleader. 

When  the  appellant  filed  the  appeal  in 
the  District  Court,  upon  advice  given  to  him 
by  a  pleader,  and  under  a  mistaken  belief 
that  the  appeal  lay  to  the  District  Court,  and 
on  return  of  appeal  to  be  filed  in  the  High 
Court,  presented  the  appeal  in  the  High 
Court  after  the  period  of  limitation  had 
expired — 

Held,  that  the  appellant  had  sufficient 
cause  lor  not  filing  the  -appeal  within  time. 
19  4«.,  348;  13  Mad,  269;  21  Bom.,  552,  re- 
ferred to.  WAZIR  ALI  KHAN  v.  ZAINAB. 
A-  W.  N.  1903  p.  32. 

46-  S.  4 — S.  5 — Appeal  filed  with  delay — 
Sufficient  cause — Discretion — Duty  of  Appel- 
late Court. 

In  this  case  the  suit  was  dismissed  by 
the  Munsiff  on  the  29th  January  1898,  on 
the  ground  that  he  had  no  jurisdiction  to  try 
the  suit  and  the  Revenue  Court  had.  The 
plaintiff  thereupon  took  proceedings  in  the 
Revenue  Court,  his  application  was  rtj^cted 
and  his  appeal  against  the  order  rejecting 
his  petition  was  also  dismissed.  The  appeal 
was  dismissed  on  the  25Lh  November  J898, 
and  on  the  4th  January  1899  the  plaintiff 
appealed  to  the  District  Judge  against  the 
decree  of  the  Munsif,  dated  the  29th  January 
1898,  dismissing  his  suit. 

Held  (Benson,  J.,  dissenting)  that  the 
appeal  was  barred  by  limitation. 

A  mere  difference  in  view  as  to  the  mode 
in  which  the  discretion  conferred  by  law 
ought  to  have  been  exercised  by  the  Lower 
Court  is  in  itself  no  ground  for  interference. 
Before  the  Appellate  Court  interferes  it  ought 
to  be  satisfied  that  the  exorcise  of  the  discre- 
tion was  judicially  unsound.  The  test  is, 
has  the  discretion  been  exercised  after  appre- 
ciation and  consideration  of  all  the  facts 
which  are  mentioned  for  the  purpose  of  en- 
abling the  judge  to  exercise  a  judicial  discre- 
tion and  after  the  application  of  the  right 
principles  tc  these  facts?  If  a  discretion  is 
exercised  under  these  conditions  and  a  cer- 
tain conclusion  is  arrived  at,  that  conclusion 
would  be  an  exercise  of  discretion  judicially 
Bound,   though   an  appellate   tribunal  might 
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be  disposed  to  draw  a  different  inference 
from  the  facts.  RAMASAMI  KICHILAPPA 
NAICK    V.    RAMANUJAM     PILLAI.     ML. 

J.  1901,  P  406    25  M.  160. 

47.  S  4 — <5 — Suit  fur  rent  under  section 
93  (a)  N.  W.  P.  lieni  Act. 

The  provisions  of  the  Limitation  Act  1877 
are  applicable  to  proceedings  under  special 
or  local  laws,  except  so  far  as  they  affect  or 
alter  the  periods  prescribed  by  those  special 
or  local  laws,  unless  the  special  or  Local 
Law  is  a  complete  code  by  itself  to 
which  the  general  provisions  of  the  Limita- 
tion Act  cannot  be  applied  without  incon- 
gruity.— Section  5  of  the  Act  is  applicable  to 
suits  for  rent  filed  under  s.  93  {a)  of  the  N.W. 
P.  Rent  Act.  20  All,  22,  Dissented  from. 
BENI  PRASAD  KUARI  v.  DHARAKA   RAI. 

W.  N  A  1901,  P   72  =  28  A    277. 

48«  8.  4 — S  5. — Limitation — Appeal  filed 
after  the  expiry  of  limitation  period-Delay  due 
to  appellant' s  being  misled  by  counsel's  advice. 
Held,  that  when  a  client  6ona-/ide  accepts 
the  advice  of  counsel  as  to  the  proper  proce- 
dure to  adopt  in  the  course  of  litigation,  and 
misled  by  that  advice  fails  to  file  an  appeal 
in  time,  he  is  entitled  to  the  benefit  of  section 
5  of  the  Limitation  Act.  W.  N.  All,  1903,  p. 
32,  followed.     KURA    MAL   v.   RAM    NATH. 

W.  N  A  1906.  p.  67=3.   A- L-   J.,   218-  = 

28  A  414 

49.  8.  4 — S.  5.  Sufficient  cause — Discretion 
— Ex-parte  order  admitting  appeal — Power  to 
set  aside  ex-parte  order. 

Mere  presentation  of  an  application  for 
leave  to  appeal  as  a  pauper  is  not  '  sufficient 
cause'  within  the  meaning  of  section  5  of  the 
Limitation  Act. 

Head  Note  to  Punjab  Record  47  of  1899  is 
misleading 

When  a  Divisional  Judge  passes  an  ex- 
parte  order  admitting  an  appeal  under  Section 
5  of  the  Limitation  Act  the  Respondent  at 
the  hearing  of  the  appeal  may  take  objection 
that  there  was  no  sufficient  cause  for  the 
appeal  to  be  filed  after  the  expiry  of  the  period 
of  limitation  prescribed  for  appeals,  and  the 
successor  to  the  Judge  admitting  the  appeal 
may  interfere  and  reject  the  appeal.  MiLssairi' 
mat  MURAD  BIBI  v.  MANOHAR  LaL.  159 
p.  I*.  R ,  1901. 

60.    S  4-S.  5. 

An  erroneous  assumption  that  a  suit  ia 
one  of  a  kind  in  which  no  second  appeal  lies 
is  not  "sufficient  caiase,"  in  the  sense  of  the 
proviso  to  section  5  of  the  Indian  Limitation 
Act,  for  extending  the  period  within  whicU 
the  second  appeal  may  be  presented. 

In  re  Manchester  Economic  Building  Soci- 
ety, (1883)  L  R  24  Ch.  D  488;  Huro  Cliunder 
Boy  V.  Surnamoyiy  (1886)  I  L  R  13  Cal.,  2G6; 
cited. 

Krishna  v.  Chathappan,  (1890)  I  L  R  13 
Mad.,  269;  Corporation  cf  the  Town  of  Calcut- 
ta V.  Afiderson,  (1884)  I  L  R  10  Cal.,  445; 
followed. 

Bechi  V.  Ahsan  Ullah  Khan  and  others^ 
(1890)   I  L  R,  12,  All,   461;    dissented    from. 
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MAUNG  HAN  v.  SU  YA,  2  L-  B-  R.  1904  P- 

283 

51^  g.  4 — S.  o — Afpcal — Limitation— Con- 
struction of  decree— 3  C  L  J  188— Soo  Col. 
910. 

52    S.  4— s.   5—Tlme,   extension  of —to  file 
appeal,    Suflicleutigroimd  for  review. 
Sd   C.    1323 -SCO    Col:  131G. 

58  S-  4 — S.  5—Tjimitalion — Appeal  filed 
iV'itJi  delay — Siijjicient  cause — Guardian  and 
pmrd—hwhcn  071  the  part  of  guardian  in 
filing   a^jpeal. 

Boforo  a  minor  can  claim  the  benent 
of  sectiou  5  of  tho  Limitation  Act  in 
case  of  an  appeal  on  his  behalf  boing  filed 
by  his  guardian  after  tlic  expiry  of  the 
period  of  limitation  prescribed  for  the  ap- 
peal it  must  be  shown  that  the  guardian 
had  sufficient  cause  for  not  filing  the  appeal 
within  limitation.  20  Bom.,  104  referred  to. 
PRABHU     DIAL   v.    MUSSAMMAT    ISHAR 

DEVI,  p.  W-  R  .  1906  P  38=164  P.  L-  R- 

64  S-  4 — S.  5— Discretion— Stifficient  Cause. 
When    the   time    for    appealing    is    once 

passed,  a  very  valuable  right  is  secured  to  the 
successful  litigant  and  tho  Court  must, 
therefore,  be  fully  satisfied  of  the  justice 
of  the  grounds  on  which  it  is  sought  to  ob- 
tain an  extension  of  the  time  for  attack- 
ing the  decree  and  thus  perhaps  depriving 
the  successful  litigant  of  the  advantages 
which  he  has  obtained.  7  Bom.  L  R  963 
referred  to. 

Held,  also,  that  where  the  lower  Court 
had  exercised  its  discretion  in  one  way  it 
is  for  the  appellant  to  show  that  the  discre- 
tion had  been  exercised  arbitrarily  without 
proper  material  to  support  its  decision. 
BHIMBAO  V.  AYYAPPA,  8  B-  L-  R-  868  =  31 

B  33- 

65  S-  4.  20— S.  5,  20— Plaint  presented  on 

opening  day  of  Court. 

A  plaint  the  period  of  limitation  for  fil- 
ing which  expires  while  the  Courtis  closed 
for  vacation,  presented  on  the  opening  day 
after  the  vacation,  is  to  be  treated  as  pre- 
sented in  time  although  the  Prothonotary's 
office  is  working  in  the  vacation  for  urgent 
work.     KANCHORDAS   v.   PESTONJI,  9  B- 

L-  R- 1829. 

56  S-  4— S-  5— 'Sufficient  cause' — Appeal 
preferred  to  lorong  Court— Mistake — Due  dili- 
gence—Neqliqevce— 

Where  the  appellants,  being  themselves 
pleaders  and  well  acquainted  with  the  facts 
of  the  case,  prefei-rod  an  appeal  from  an  or- 
der in  a  suit  valued  at  over  Rsr  5,000  to  the 
District  Judge  instead  of  to  the  High  Court 
(the  proper  tribunal  under  Act  XII  of  1887), 
tbey  had  not  acted  in  good  faith  but  with 
gross  negligence  and  carelessness  and  they 
were  not  entitled  to  an  extension  of  time  un- 
der s.  5  of  tbe  Limitation  Act.  The  words  'suffi- 
cient cause'  should  receive  a  liberal  construc- 
tion so  as  to  advance  substantial  justice  when 
no  negligence  nor  inaction  nor  want  of  bona 
fides  ia  imputable  to  the  appellant.    13  M.  269 


Acts  Sup:  Govt  (IX  of  1908)  (Contd.) 

app,  Tho  fact  that  the  appeal  was  filed  a 
month  after  the  District  Judge  had  returned 
tho  memorandum  of  appeal  for  prosentatioia 
to  tho  proper  Court  wa«  an  additional  proof 
of  want  of  diligence  in  the  appellants.  The 
order  of  tho  Court  for  admission  of  an  appeal 
under  S.  5  before  notice  is  given  to  tho  re- 
spondent is  in  no  way  binding  upon  tho  re- 
spondent when  ho  appears,  and  ho  may  ques- 
tion tlie  validity  of  such  order.  SAIIAT 
CHANDRA    BOSI     v.     SARASWATI    DEBI, 

5C.L.  J.  380  =  34  0  216. 

57  S  ^—S.  5— Appeal  presented  on  behalf  of 
a  dead  person — Legal  representative  brought  on 
record — Delay. 

Although  an  appeal  presented  on  behalf 
of  a  deceased  party  may  be  bad,  yet  the 
Court  has  power,  in  a  proper  case,  to  treat 
tho  appeal  as  having  been  properly  filed 
on  \A\Q  day  on  which  the  legal  representatives 
were  made  parties  to  the  appeal,  and  to  ex- 
cuse the  delay  under  S.  5  of  the  Limitatioa 
Act,  1877  NOOTHI  SUBBARAYADU  v.  DA- 
RA  LINGAYYAGARU  SURYAPRACHARA- 
LINGAM  GARU.    18  M-  L-   J-  461- 

58  8-4—5.   5 — Appeal  put  in  the  box  put 

up  for  the  purpose —Proper  presentation — 
Sufficient  cause— C.  P.  C.  O.  XLL  B.  1— 
Important  qjiestion  of  law — Punjab  Courts 
Act  XVIII  of  1884,   S.    70  {b)— Revision. 

Held,  that,  depositing  a  raemo  of  appeal 
in  the  box  put  up  by  an  Appellate  Court 
for  the  purpose,  amounts  either  to  a  pro- 
per presentation  of  it  to  the  Court  or  is  un- 
der 2nd  clause  of  S.  5  of  the  Indian  Li- 
mitation fAct  XV  of  1877),  a  sufficient  cause 
for  not  presenting  it  within  the  time  pre- 
scribed therefor;  and  that  the  presumption 
is  that  it  has  been  deposited  therein  by  tho 
appellant  or  by  any  other  person  duly  au- 
thorised   on    his   behalf. 

Held,  also  that  whether  the  circum- 
stances disclosed  in  a  pirticular  case  con- 
stitute a  sufficient  cause  so  as  to  bring  it 
within  the  2Dd  paragraph  of  S.  5  of  the 
Indian  Limitation  Act  XV  of  1877  is  an 
important  question  of  law  under  S.  70  (b) 
(101  P.  R.  1890  and  29  A  638,  Refd)  ME- 
LA   MAL   V.   NATHA   SINGH,  71  p.  W-  R- 

1908. 

59-  S.  4;—S.  5  -Appeal  filed  in  lorong 
court — Carelessness  or  oversight  of  appellant 
or  pleader — Sufficient  ciuse. 

Where  an  appeal  from  an  application 
for  execution  of  a  decree  for  above  Rs.  5,000 
and  costs  was  first  presented  to  the  Divi- 
sional Judge,  who  had  no  pecuniary  juris- 
diction to  hear  the  appeal  and  who  therefore 
returned  the  memorandum  of  appeal  for  pre- 
sentation to  the  proper  Court,  and  where  it 
was  subsequently  presented  to  the  Chief  Court, 
Punjab,  but  after  the  prescribed  period  oilimi- 
tation  it  was  held  that,  in  order  to  enable  an 
appellanl;  to  successfully  ask  for  indulgene 
granted  by  S.  5.  Limitation  Act,  he  must  show 
not  only  that  there  was  mistake  of  law,  but 
also  that  the  mistake  was  made  in  good  faith,  *. 
e.,  with  due  oare  and  attention,  and  that  the 
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carelessness  or  oversight  avoidable  with  due 
diligence  of  the  pleader,  who  must  have  re- 
alised that  the  Divisional  Court  had  no  juris- 
diction to  hear  the  case,  in  not  presenting  the 
appeal  to  the  proper  Court,  within  the  pre- 
scribed time,  was  not  a  sufficient  cause  within 
the  meaning  of  S.  5  (29  A.  348;  184  P.  R. 
1889;  GG  P.  11.  1891;  28  A.  414;  A.  W  N.  (1903). 
32,  34  C.  21G;  13  M.  2G9;  10  A.  524;  13  0.  62;  30 
P.  R.  188G;  30  C.  329  ;  10  A.  587,  rcfd  to, 
SANT    SINGH  vQXni.     US   P.  R.   1908- 

60  S-  4— S.  5— Appeal  presented  beyond 
time  —Siifficient  cause  f  07-  not  presenting  appeal 
in  time — Forum  of  appeal  douhiful,  Counsel, 
advice  given  by,  in  case  lohere — Due  care  and 
attention,  advice  given  by  Council  after  — 
Trut,  when  plaintiffs  claim  id  to  re- 
cover their  share  on  payment  of  the  amount 
due  lo  defendant — History  of  settlement  ivith 
talugdars  of  Oudh. 

A  decree  was  passed  in  favour  of  the 
plaintiffs-respondents  from  the  Court  of 
the  Subordinate  Judge.  The  defendant-ap- 
pellant presented  his  appeal  to  the  District 
Judge  well  within  time.  The  District  Judge 
prior  to  the  dale  fixed  for  the  hearing  of 
the  appeal  held  that  the  appeal  lay  to  his 
Court.  On  the  date  fixed  for  the  hearing 
of  the  appeal  the  respondents  again  objected 
that  the  appeal  should  not  have  been  filed 
in  his  Court.  After  hearing  arguments  on 
this  question  the  District  Judge  adhered  to 
his  previous  decision,  hut  ou  the  merits  he 
decided  in  favour  of  the  appellant.  The 
respondents  then  appealed  to  the  Court  of 
the  Judicial  Commissioner  which  held  that 
the  defendant's  appeal  against  the  decree 
of  the  Subordinate  Judge  should  have  been 
presented  to  this  Court  and  not  to  the  Dis- 
trict Judge.  The  appeal  was  allowed,  the 
decree  of  the  District  Judge  set  aside  and 
the  memorandum  of  appeal  directed  to  be  re- 
turned to  the  defendant  to  the  proper  Court. 
The  memorandum  of  appeal  was  returned  to 
the  appellant  on. the  same  day  that  the  order 
was  passed  and  it  was  presented  by  him  the 
same  day  to  the^Court  of  the  Judicial  Com- 
missioner. 

Held  that,  as  the  appellant  had  acted 
bona  jide  on  the  advice  of  his  Counsel,  who 
had  advi-sed  him  to  lodge  the  appeal  before 
the  District  Judge,  and  as  the  question  of 
forum  of  the  appeal  was  not  free  from  diffi- 
culty and  Counsel  for  the  appellant  had 
acted  with  due  care  aiid  attention,  the  ap- 
pellant had  made  out  sufficient  cause  for  not 
presenting  this  appeal  within  time. 
NAWAB  MIRZA  MUliAMMAD  v.  MOHAM- 
MAD BAKAR.     10  0-  C.291 

6L  S-  4—5.  5— Different  copies  of  the  same 
judgment  obtained  by  the  appellant — Appeal 
filed  on  one  of  these  copies,  lohether  barred  by 
limitation  or  not — *^Time  requisite  for  obtain- 
ing copy  of  a  judgment,  meaning  of — Sufficient 
cause  for  not  presenting  the  appeal  within  time 
—  Uniform  practice  of  the  Courts  effect  of  being 
misled  by. 

The  appellant  made  three  applications 
from    time   to  time   igr  a   copy  of  the  same 
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judgment  and  obtained  throe  such  copina. 
Calculating  the  period  of  limitation  by  in- 
cluding the  time  requisite  for  obtaining  a 
copy  of  the  judgment  on  the  copies  obtained 
Under  the  fir.st  two  applications,  the  appeal 
was  time  barred.  The  appellant,  however,  pre- 
sonfed  his  appeal  as  founded  upon  the  copy 
of  the  judgment  obtained  upon  the  3rd  ap- 
plication in  which  case  the  appeal  was  with- 
in the  period  of  limitation.  The  respondent 
contended  that  the  appellant,  having  already 
obtained  copies  of  judgment  upon  the  first 
two  applications,  could  not  claim  the  daya 
spent  in  obtaining  tha  third  copy  as  "lime 
requisite  for  obtaining  a  copy  of  judgment," 
and  the  appeal  was  therefore  barred  by 
limitation. 

Held,  that  although  the  appellant  waa 
not  legally  entitled  to  claim  deduction  of 
such  time,  yet  he  had  made  out  a  sufficient 
cause  for  not  presenting  the  appeal  within 
the  period  of  limitation  in  as  much  as  the 
uniform  practice  of  the  Court,  in  determin- 
ing the  question  whether  an  appeal  was 
presented  within  limitation,  had  been  to 
have  regard  solely  to  the  endorsements  made 
upon  the  copy  of  the  judgment  upon  which 
the  appeal  was  lodged,  and  such  practice 
must  have  misled  the  appellant.  SHAMBHU 
RATAN  V.  SHEO  BALaK,     IQ    O.    Q.  201. 

62-  S-  4-5.  5—Tivie  for  presentation,  ex- 
tension of — Procedure,  defect  of— Reg ist ration 
after  fixed  period,  effect  of  limitation  tender 
this  section— 5  C.  L.  J.  188— See  Col:  487. 

63-  S.  4 — S.  5 — Suit  for  ejectment  against 
a  co-sharer — Appeal  j)resented  to  lorong  Court 
— INDaRLAL  v.  DEOJIT— ff  A.  L.  J.  1—A, 
W,  N.  1907  P.  26.  See  N.  W.  P.  Tenancy 
Act.  II.  of  1901  S.  167. 

63-  S-  4 — S.  5 — Pleader  holding  brief  for 
another  pleader  filing  appeal— Mistake  of  lav} 
— Recognized  agent — Proper  presentation  of 
appeal — Digest  of  Judicial  Commissioner's 
Court,  Rule  III,  IV.  (a),  (6)  and  IV.  A— -4.  O. 
C.  303.     See  Col:  1358. 

64  S-  4 — S.  5 — Decrees  determining  exactly 
the  same  matter  one  of  ivhich  decrees  has  becoma 
final— Pre-emption,  suit  for — Appeal  filed  be- 
yond time  owing  to  erroneous  advice  given  by 
pleader-insufficient  cause''  for  admitting  appeal 
filed  bcijond  time — Civil  Procedure  Code  (Act 
XIV  of  1883),  s.  13. 

Certain  persons  sold  a  share  in  a  village 
to  one  E.  on  the  7th  February,  1899.  On 
the  4th  February,  1900,  S.  K.,  G.  P.  and  S. 
entered  into  an  agreement  in  writing.  Thia 
agreement  recited  the  fact  of  the  sale,  that 
S.  K.,  G.  P.  and  S.  had  a  right  of  pre-emption 
that  G.  P.  was  entitled  "in  every  way"  and 
that  S.  K.,G.  P.  and  S.  with  "an  unanimoua 
opinion  claimed  pre-emption"  and  then  pro- 
vided as  follows: — "Thorefore,  we,  with  the 
consent  of  each  other,  do  covenant  and  putJ 
into  writing  thac  the  law  costs  and  mis- 
celloneous  expenses  incurred  in  the  pro  emp- 
tion  shad  be  borne  by  S.  K.  and  S.;  besides 
after  the  disposal  and  success  of  the  suit 
each  party  shall  pay  the  principal  money 
together    with   law  and  miscellaucoous    costs 
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in  proportion  to  the  share  which  he  buys 
and  shall  bo  entitled  to  the  said  share." 
This  part  of  the  agroenicnt  was  admittedly 
genuine.  On  the  OLh  b'ebraary,  iUOO,  G.  P. 
instituted  a  suit  against  the  sellers  and  the 
purchaser  to  enforce  his  right  of  pre-emp- 
tion. On  the  same  day  S.  K.  instituted  a 
suit  against  the  same  persons  to  enforce 
his  right  of  pre-emption.  In  his  plaint  he 
referred  to  the  agreement,  and  alleged  that 
after  its  execution  "G.  P.,  acting  on  some 
policy,  colluded  with  the  purchaser,  and, 
though  his  help  and  at  his  cost  made  him- 
self a  separate  claimant."  G.  P'a  suit  was 
numbered  32  and  S.  K.'s  33  S.  K.  was  made 
the  7th  defendant  in  suit  No.  33  and  G.  P. 
was  made  the  7th  defendant  in  suit  No,  33. 
The  Subordinate  Judge  decided  the  suits  by 
his  judgment  in  suit  No.  33.  The  decree 
passed  in  suit  No  33  was  to  the  effect: — 
Decreed  that  on  payment  of  Rs-  6,000  up 
to  15th  October,  1900  G.  P.  plaintiff  in 
case  'No.  32)  or  S.  K.  plaintiff  in  this 
case  (No.  33),  or  both  of  them  or  any  of 
them  shall  take  possession  by  right  of  pre- 
emption of  the  1  anna  6  pies  share  in  ques- 
tion sold  under  the  deed,  dated  the  7th 
February,  1899,  but  in  case  of  default  in  such 
payment  otdered  that  both  the  suits  shall 
stand  dismissed  with  costs.  If  one  of  the 
plaintiffs  p^^ya  the  money  and  the  other 
does  not;  the  payment  by  such  plaintiff 
shall  bo  taken  as  being  made  in  his  own 
case  and  he  shall  be  deemed  a  decreed  pre- 
emptor,  but,  if  each  plaintiff  pays  the  same 
in  his  case  the  question  as  to  who  is  the 
person  to  enforce  pre-emption  shall  be  de- 
termined by  lot,  and  in  conformity  with 
the  result  of  such  lot  the  unsuccessful  plain- 
tiff's suit  shall  stand  dismissed  against  the 
vendee  and  vendors  but  not  against  defend- 
ant No.  7  in  each  case,  it  being  open  to 
them  (plaintiff  or  defendant  No.  7  in  each 
case)  to  ask  eventually  against  each  other 
any  relief  that  might  be  based  on  the  genuine 
terms  of  the  agreement,  dated  the  4th  Feb- 
ruary, 1900."  A  similar  decree  was  made 
in  suit  No.  32. 

In  both  suits  G.  P.  appealed  to  the  Court 
of  the  Judicial  Commissioner.  The  appeal 
in  suit  No.  33  was  not  presented  within  time. 
The  Court  was  asked  to  admit  it  under  the 
provisions  of  s.  5  of  the  Limitation  Act  on 
the  ground  that  the  appellant  had  sufficient 
cause  for  not  presenting  it  within  time.  The 
alleged  sufficient  cause  was  that  the  ap- 
pellant consulted  a  pleader  as  to  whether  an 
appeal  in  suit  No.  32  or  appeals  in  both  suits 
should  be  preferred  and  he  was  advised  by 
the  pleader  that  it  would  suffice  to  prefer  an 
appeal  in  suit  No.  32  only,  and  that  he  pre- 
ferred  an  appeal  in  that  suit  only.  But  on 
the  date  fixed  for  hearing  of  the  appeal  in 
suit  No.  32  he  was  told  by  another  pleader 
that  he  should  have  preferred  appeals  in 
both.  He  had  no  personal  knowledge  as  to 
whether  one  or  two  appeals  should  bb  pre- 
ferred, and  in  perferriug  only  one  acted  ho- 
neotly  and   on  the  advice  of  the  pleader  first 
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mentioned. 

Held,  that  the  circumstances  that  the  ap- 
pellant did  not  prefer  the  appeal  within  time 
in  consequence  of  having  been  erroneously 
advised  by  a  legal  practitioner  not  to  prefer 
the  appeal  was  not  sufficient  cause  for  not 
presenting  it  within  time  and  his  appeal  ia 
suit  No.  33  should  not  be  admitted  as  barred 
by  limitation. 

Held,  further,  that,  in  consequence  of  the 
decree  in  suit  No.  33,  which  decided  that  S. 
K.  had  a  right  of  preemption,  having  become 
final,  the  Court  was  debarred  from  trying 
that  question  in  the  appeal  in  suit  No.  32  by 
the  principle  of  res  judicata.  GAJADHAR 
PRASAD  V.  LACHHMAN.     6  Q.  C,  384. 

65  S.  4—5.  5—3  0.  C.  13.  See  G.  P.  0. 
0.  XXIJ.  K.  4-S.368. 

66  S.  4— S.  5— Swii  to  compel  registration 
A.  W.  N.  1905  P.  175.  See  Registration  Act 
III.  of  1877  Col.  496. 

67  S-  ^--^■5—JExtension  of  period  of  limi- 
tation—Rent  Act  (XXIL  of  1886),  ss.  108,  132-^ 
Limitation  provided  bij  special  enactment — • 
Evidence  of  corresponding  dates  of  different 
eras— Evidence  Act  (I  of  1872),  s.  57,  els.  (5) 
and  {13) — "Oud/i  Judicial  Calender." 

In  a  suit  under  s.  108,  cl.  (15),  Oudh  Rent 
Act,  1886,  the  District  Judge  in  appeal  held 
the  claim  in  respect  of  1303  F.  barred  inas- 
much as  that  year,  according  to  the  Oudh 
Judicial  Calender,  ended  on  25th  June,  1896, 
and  the  suit  was  instituted  on  26th  June, 
1899,     The  25th  June  1899  was  a  Sunday. 

Held,  that  the  provisions  of  S.  5  of  the 
Limitation  Act  did  not  apply  to  suit  under 
the  Oudh  Rent  Act,  which  is  a  Code  com- 
plete in  itself  and  contains  rules  of  limita- 
tion complete  in  themselves. 

Held,  also,  that  under  S.  57,  Indian  Evi- 
dence Act,  a  Court,  in  order  to  decide  what 
particular  date  in  the  English  Calender 
corresponds  with  a  certain  date  in  the  fasli 
year;  may  resort  to  appropriate  books  or  do- 
cuments of  reference,  such  as  an  almanao 
compiled  expressly  to  show  corresponding 
dates  in  different  eras.  The  Oudh  Judicial 
Calender  is  not  compiled  for  such  purpose. 
Maxim  actusenrioe  naminem gravabit  explain- 
ed. RAGHUBAR  DAY  \LiV.  SHEO  CHARAN, 

4  0  C  182  =  3  B.R.  113. 

68  S.  4,  12S.  5,  12— Exclusion  of  lima 
reqitisite  for  obtaining  copy  of  judgment  and 
decree — Stifficient  cause. 

The  error  of  a  subordinate  official  who 
failed  to  follow  a  judgment  of  the  High 
Court  of  the  Province  in  calculating  the 
time  requisite  for  obtaining  a  copy,  will 
not  entitle  a  person  to  claim  the  benefit  of 
s.  5  Limitation  Act.  GHAFUR  BUKHSH 
V.  TILOCHAN.     1    0-  C-  47. 

69  S.  4,  12— S.  5,  12— Appeal  filed  be" 
yond  time — Bona  fide  mistake  of  p  eader  in 
calculation — Application  for  admitsioji  grant' 
ed  ex  parte  by  a  Division  Court — Application 
for  discharge  of  order  by  respondent — Belay 
— Costs   incut  red  by    appellant. 

An    application  for  the  admission  of  an 
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eppcal  filod  out  of  tima  by  two  days  was 
hoard  ex  parte  before  a  Division  Bouch  and 
admitted. 

Held,  that,  though  the  order  was  not 
conclusive  on  the  respondents  and  they  are 
entitled  to  object  to  the  admission  of  the 
appeal  at  a  later  stage  the  order  of  the 
Division  Bench  admitting  the  appeal  should 
not  be  discharged  when  no  facts  which  wore 
not  before  that  bench  arc  urged  on  behalf 
of    the   respondents. 

Held,  further,  that  on  the  facts  of  the 
present  case,  the  order  admitting  the  ap- 
peal should  not  be  discharged  inter  alia  be- 
cause the  respondent's  application  was  made 
after  the  records  had  been  printed  and  cosls 
incurred  by  the  appellants  although  the 
respondents  appeared  to  have  become  aware 
of  the  filing  of  the  appeal  out  of  time  short- 
ly   after  it    was    filed. 

Per  Woudroffe  J. — Each  case  mutt  bo  de- 
cided on  its  own  facts.  In  this  case  besides 
the  delay  on  the  part  of  the  respondents  in 
bringing  their  objections  before  the  Court 
there  was  a  bona  fide  mistake  of  calculation 
on  the  part  of  the  appellant's  pleader  which 
led  to  the  delay  in  filing  the  appeal.  BI- 
SHENDUT  TEWARI  v.  NANDAN  PERSAD 
DUBAY.     12  C-  W.  N-,  25. 

70  8.  4.  12— "S-  5>  l^i — Time  requisite  for 
obtaining  copies  of  decree  and  judgment. 

When  tht  appellant's  right  of  appeal  was 
subsisting  on  the  day  the  Court  re-opened 
alter  the  vacations  he  was  entitled  under  S. 
12  of  the  Limitation  Act  to  apply  for  a  copy 
of  the  decree  and  ask  that  the  time  rsquisite 
for  obtaining  it  should  be  excluded  in  com 
putitig  the  period  of  limitation  prescribed 
for  the  appeal.  2  B.  L.  B.  221  avd  8  B.  L.  R. 
143  foUoLoed.  PANDHAKINATH  SAKHA- 
RAM  V.  SHANKAU   NAllAYAN    JOSHI,     8 

BI-.R  244-25  B  586 

71.  S-  4,  12—'*?-  5,  i?  Civil  Procedure  Code 
{Act  XIV  of  1862),  Section  50G--Privy  Co?ivciL 
— Appeal  to — Application  for  leave — Delay — 
Sufficient  cause. 

Sections:  5  and  12  of  the  Limitation  Act 
do  not  apply  to  an  application  for  leave  to 
appeal  tu  privy  Council.  1  AIL,  644;  15  AIL, 
14;  19  Bom.,  301;  15  Mad.,  169  folloioed. 
SHIB  SINGH  V     GANDHARP    SINGH.     S 

C-  V»^  N    All.,  ISOG,  P  65=3  A-  L  J.  165 
=  28  A  S81 

72-  S-  4,  12  =  5,  5,  12— Time  requisite  for 
obtaining  copies  of  decree  and  judgment. 

When  the  appellant's  right  of  appeal  was 
subsisting  on  the  day  the  Court  re-opuned 
after  the  vacations  lie  was  entitled  under 
section  12  of  the  Limitation  Act  to  apply  for 
a  copy  of  the  decree  and  ask  that  the  time 
requisite  for  obtaining  it  should  be  excluded 
in  computing  the  period  of  limitation  pres- 
cribdd  lor  the  appeal, 

19  AIL,  342  and  2  Bom.  L.  R.  221,  fol- 
loioed. TUKA  RAM  *a5>PAL  v.  PANDU- 
RANG  SADARAM,     ^     L-  R-,  143-26.  B- 

584. 


72  (a)  8.  4,  12  &  Art.  132— S.  .5,  12  and 
132  —Coinpanie."  Act  S.  160 —Appeal  from  order 
loindlng  up  a  company  ^Limitation — Exten- 
sion of  time — Claim  for  balmce  of  money  due 
to  contractor — Charge  upon  buildings — Limi- 
tation Act,  Art.  13'J. 

Per  Johnston  J.  According  to  S.  1C9,  a 
person  filing  an  appeal  against  an  order  made 
in  the  matter  of  the  winding  up  of  a  com- 
pany, must  file  his  appeal  with  such  promp- 
titude as  to  render  service  of  notice  upon  tho 
respondent  at  least  possible  within  the  three 
weeks  allowed  by  the  section. 

Tho  notice  required  by  the  section  need 
not  be  notice  ol  hearing  of  appeal.  The  ap- 
pellant should  add  in  his  memorandum  of 
appeal  a  sep  irate  petition  asking,  in  view  of 
the  section  aforesaid,  that  a  sp(.'cial  notice  bo 
at  once  is.^ucd  to  the  respondent  intimating 
tliat  an  appeal  has  been  filed. 

Although  S.  109  allows  an  extension 
of  time,  that  extesision  should  not  ordinari- 
ly bo  given  in  such  a  way  as  to  extend  the 
three  weeks'  limitation  for  filing  the  appeal. 
Extension  for  service  of  notice  under  the 
section  should  only  be  given  where  delay  has 
been  caused  not  by  appeallants'  laches  but 
by  the  conduct  of  the  respondent,  raising 
up  an  equity  in  favour  of  the  appellant, 
or  by  accident,  such  as  mistakes  in  the  office 
of  the  appellate  Court,  &c.  Except  in  cir- 
cumstances of  that  sort,  no  extension  should 
be  granted  where  such  extension  is  asked 
for  after  the  expiry  of  the  three  weeks.  (37 
L.  J.  Ch.  51,  22  Ch.  D.  484   refd.) 

In  a  suit  by  a  contractor,  against  a  com- 
pany, for  the  balance  of  money  due  to  him 
under  a  contract  for  the  erection  of  a  build- 
inp',  which  expressly- provided  that  the  con- 
tractor should  have  a  lien  on  the  building 
for  any  money  due  to  him  from  the  company 
under  the  contract,  it  was  held  that  period 
of  limitation  for  the  enforcement  of  such 
claim  was  12  years  under  art.  132  of  the 
Limitation  Act  (6).  (7  A .  502,  Dist  )  DAU- 
L\T  RAM  V.  THE  WOOLLEN  MILLS  Co., 
Ltd.,    95  P  R  1808. 

73.  s.  4,  14— S.  5,  14—Stifficievt  cause. 
The  defendant  in  a  case  appealj^ble  to 
the  High  Court  filed  the  iippeal  in  the  Dis- 
trict Court  where  the  decision  of  the  lower 
Court  was  upheld.  He  then  preferred  a 
second  appeal  in  tho  High.  Court  on  the 
g)  ound  that  the  District  Court  had  no  juris- 
diction to  hear  the  appeal  and  the  dcciec  of 
the  District  Court  was  set  aside  as  passed 
without  jurisdiction,  and  the  appeal  was 
ordered  10  be  returned  for  presentation  to 
proper  Court.  The  appeal  after  its  return 
by  the  District  Court  was  filed  in  the  High 
Court. 

Held,  that  the  delay  in  presenting 
the  appeal  tj  the  High  Court  could  not 
bo  excused.  There  was  no  sufficient  cau.-e 
for  not.  filing  the  appeal  before  the  setord 
appeal  was  filed  in  the  High  Court.  DAUD- 
BHAI  T^lUSABHAI  v.  EMNABAI.  5  B-  L.  R. 
847  =  28  B.  235. 
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74  S-  4,  14— S.  .5,  74,  Delay  in  filing  appeal 
due  to  a/'p^Uant  boua  fide  accepting  erroneous 
legal  advice  : — 

Whore  a  client  bona  fido  accepts  the 
advice  of  counsel  as  to  the  proper  procedure 
to  adopt  in  the  course  of  litigation,  and 
misled  by  that  advice  fails  to  file  an  appeal 
within  time,  he  is  entitled  to  the  benefit  of 
y.  5  of  the  Indian  Limitation  Act,  1877.  5  A, 
691;  19  A.  348  and  28  A.  414  foil.  In  re  Coles 
and  Ravrushaiu  (1907,  I.  K.  B.  1)  referred  to 
—  ANJORA     KUNWAR   v.  BaBU.     1907    A 

W.  N.  219=4  A.  L.  J.  219-29  A.  688. 

75  S.  4  Art  163-S.  5,  Art  163  Sufficient 
cause — Appeal— Order  rejecting  application  to 
restotesuit  dismissed  for  default— b'S  P.  li.  1902 
See   Ool:  1220, 

76  S.  ^-Art  152— S.  5  Art  152— Appeal— 
Livutation— Sufficient  cause— Amended  decree, 

The  decree  was  signed  on  the  6th 
July  1903.  The  plaintiffs-appellants  applied 
on  the  ii2nd  July  to  have  the  decree 
amended,  and  the  amendment  was  accord- 
ingly made  on  the  22nd  August.  The 
amendment  was  in  two  respects,  first,  as 
to  the  name  of  a  party,  which  had  been  in 
correctly  recorded,  and,  secondly,  as  to  the 
amount  of  the  claim  in  the  case,  which 
Lad  been  entere  1  and  decreed  as  Rs.  600 
only,  whereas  it  should  have  been  Rs.  1,600. 
The  decree  was  made  against  some  of'  the 
defendants  only  and  the  appeal  was  preferr- 
ed in  order  to  have  the  remaining  defend- 
ants made  j  nntly  liable.  The  appeal  was 
rejected  as  time  barred. 

Held,  that  the  date  of  the  decree  for 
purposes  of  limitation  for  appeal  must  be 
taken  as  the  22ad  August,  and  not  6th 
July,  and  that  apart  from  this  under  sec- 
tion 5  of  the  Limitation  Act,  there  was 
sufficient  cause  for  not  presenting  the 
appeal  within  the  prescribed  period  from 
the  date  of  the  first  decree.  AMAR  CHAN- 
PRAKUiNfDU  V.  ASAD  ALI  KHAN    32-  C- 

77     ^^,   Art   157-S5,    Art  157  -  Delay  in 
filing   appeal— Excuse  of  delaij  :— 

S.  6  of  the  Limitation  Act  gives  the  Court 
a  discretion  which  in  respect  of  jirisdiction 
is  to  be  exercised  in  the  way  in  which  judicial 
power  and«discretion  ought  to  be  exercisea 
upon  principles  which  are  well  understood, 
the  words  "  sufficient  cause  "  receiving  a 
liberal  construction  so  as  to  advance  sub- 
stantial  justice  when  no  negligence  nor 
inaction  nor  want  of  bona  fides  is  imput- 
able to  the  appellant,  11  M.  269  followed. 
Dihiy  on  the  part  of  the  Goveramoat  in  filing 
an  appeal  against  acquittal  not  excused— 
THE  Jd^MPEROR  v.  SHIVA  ADAR.  9  B-L-R- 
8  9  3- 

78  S.  ^—Art  173-S.  5,  Art  173-9  P.  B. 
1905  (Rev.)  See  C.  P.  G.  No.  3203  saiyra. 

79  S.  4:--Art  178-S.  5,  Art  173-Beview— 
becoiid  application  for  review— Exclusion  of 
time  occupied  bij  first  application— 26  B.  485 
See  Col:  1813. 

80-     S.  4  -^.  5— See  8.  C.  W.  N.  906  No.  11 


Acts  Sup:  Govt.    (IX   of  1908)    rContd.j 

84  P.  R.  1904  No.  23,   21  P.  1904   No.  24.  78  P 
R.  1906  No.  27  Sicpra 

81.  S.  G—Art  11— S.  7  ar.  11— Minority — 
Bight  to  sue— Personal  exemption— Assignment 
b(j  minor. 

Under  section  7  of  the  Limitation  Act,  a 
minor  ha.s  in  respect  of  a  cause  of  action 
accruing  during  his  minority,  a  right  to 
sue  at  any  time  within  three  years  of  attain- 
ing his  majority ;  but  if  during  his  minority, 
or  if  after  attaining  his  majority,  and  withia 
three  years  thereof,  such  person  assigns 
all  his  right  and  interests  to  a  third  party 
who  issws  juris,  the  latter  cannot  claim  the 
exemptions  accorded  to  the  minor  by  see.  7  of 
the  Limitation  Act,  but  is  subject  to  the  ordi- 
nary law  of  Limitation,  governing  suits  la 
which  relief  of  the  same  natuteis  claimed 
MAHAUEV  RAM  MESTA  v.  BaBLI  CHlM- 
NAJI  SUTAR.    4  B.  li.  R.  513-26  B.  730. 

82  S.  6 — S.  7 — Minority — Person  whose  mi' 
nority  can  save  limitation. 

Held,  that  under  the  provisions  of  section 
7  of  the  Limitation  Act,  1877,  the  person 
whose  minority  would  save  the  operation  of  li- 
mitation must  be  the  person  who  was  entitled 
to  bring  the  suit  or  make  the  application  on 
the  date  from  which  the  period  of  limitation 
for  the  particular  suit  or  application  was  to 
be  reckoned.  W-  N.  AIL,  1886  P.  49  followed. 
BHAGAT  BIHARI  LAL  v.  RAM  NATH,  A. 
W.  N.  1905  p.  163=2  A.  L.  J.  453=27  A. 
704. 

83  S.  Q—S.  7 — Bengal  Tenancy  Act  {VIII 
of  1885),  Section  167  —Begulation  VIII  of  1819, 
Section  8  and  4:— Bright,  title  and  interest  of 
the  debtors— Protected  interest. 

Section  7  of  the  Limitation  Act  al- 
lows a  minor  a  further  period  of  limitation 
in  the  case  of  a  suit  or  application  for  which 
the  period  of  limitation  is  provided  in  the 
third  column  of  the  second  schedule  of  the 
Act.  When  the  limitation  is  determined  by 
theprovipionsof  Section  167  of  the  Bengal  Ten- 
ancy Act  section  7  of  the  Limitation  Act  can 
not  have  any  application. — 17  Cal.,26B,  follow^ 
ed  Section  184  and  185  of  the  Bengal  Ttmancy 
Act  have  not  the  efiect  of  extending  the  pro- 
visions of  Section  7  of  the  Limitation  Act  to 
an  application  under  Section  167. 

A  purchaser  at  an  auction-sale  held 
in  execution  of  a  decree  is  a  representative  of 
the  judgment-debtor  within  the  meaning  of 
Section  244  of  the  Civil  Procedure  Code.— 24 
Cal.,  62,  referred  to. 

A  mortgage  created  by  a  darpatnidar  of 
his  interest  in  the  darpatni  does  not  amount 
to  a  '  protected  interest'  within  the  mean- 
ing of  Section  160,  clause  {g}  of  the  Bengal 
Tenancy  Act.  It  is  impossible  so  to  read  the 
provisions  of  Sections  3  and  4  of  Regulation 
VIII  of  1819  as  to  hold  that,  by  them,  the 
landlord  expressly  gives  the  darpatnidar  per- 
mission to  create  a  mortgage  so  as  to  bring 
the  mortgage  within  the  provisions  of  SecUoxi 
160  clause  (g)  of  the  B>3ugal  TenancyAct. 
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Held,  that  after  the  mortgagee  bad  en- 
forced his  lien  and  obtained  his  docree  it 
would  not  remain  as  an  oncumborance  on 
the  tenure  which  could  be  avoided  under 
the  provisions  of  Section  1G7  of  the  Bengal 
Tenancy  Act. 

Held,  that  the  notice  issued  under  sec. 
167  was  not  bad  for  having  been  signed  by 
a  Deputy  Collector  and  not  the  Colluctor  as 
the  application  for  notice  was  made  to  the 
Collector,  and  the  Deputy  Collector  might 
have   signed   for  him. 

The  terms  'right'  title  and  interest  of 
the  debtor,'  as  used  in  the  sale  certificate 
and  order,  must  be  construed  with  refer- 
ence to  the  circumstances  under  which  the 
suit  was  brouglit,  and  the  true  meaning  of 
the  decree  under  which  the  sale  took  place, 
as  well  as  the  proceedings  leading  up  to 
the   sale. 

Whea  the  proceedings  were  taken  un- 
der the  provisions  of  the  Bengal  Tenancy 
Act  and  application  made  for  the  simul- 
taneous issue  of  the  order  of  attachment  and 
proclamation,  as  provided  in  Section  1C3, 
held,  that  what  was  intended  to  be  sold 
was  the  entire  tenure  and  not  merely  the 
right,  title  and  interest  of  the  defaulters 
therein.  9  Cal.,  641;  7  Cal,  357;  26  Cal.,  677 
and  685  referred  to.  AKHOY  KUMAR 
SOOR   V.  BEJOY   CHAND    MOHATAP    29 

C ,  813- 
81   s.  e—s.  7. 

A  purchaser  of  an  actionable  claim  who  is 
not  himself  a  minor  cannot  claim  the  benefit 
of  section  7,  Indian  Limitation  Act,  on  the 
ground  that  his  vendor  transferred  the  claim 
to  him  during  his  minority. 

9  Cal.,  636  and  W.  N.  AIL,  1888,  p.  133 
followed.    BATUK  DYAL  SINGH  v.  BASANT 

RAM.    W.  N.  A.  1901,  p.  12. 

85  S.  6 — S,  7 — Limitation— Minority — 
Money  lent  out  of  minor's  estate — Negotiable 
instrument  executed  in  the  name  of  guardian 
— Minor  not  entitled  to  sue. 

A  henamidar  or  trustee  who  takes  a 
negotiable  instrument  in  his  own  name  is 
the  person  entitled  in  his  own  name  to  the 
possession  thereof  and  not  the  cestui  que 
trust  or  person  for  whom  he  holds  the  note. 
He  is  therefore  the  only  proper  person  to 
isue  upon  it. 

Where  the  plaintiff,  a  minor,  brought 
a  suit  in  August  1903,  through  his  adoptive 
mother  to  recover  a  sum  of  money  due  upon 
a  promissory-note  executed  in  September 
1897  by  the  defendant  in  the  name  of  the 
adoptive  mother,  the  money  being  lent  out 
of  the  estate  of  the  son. 

Held,  that  the  minor,  not  being  the  hoi-  ' 
der  or  payee  of  the  note,  was  not  a  person 
entitled  to  sue  upon  it  and  therefore  the 
suit  was  barred  by  limitation.  7  M.  L.  J., 
64:  dissented  from.  RAMANUJA  AIYANGAR 
V    SADAGOPA    AIYANGAR.     28   M-   206-^ 

16  M.  L.  J..  249.  ' 

86     S.    6—6'.   7 — Minority  of-  one    decree- 
holder. 
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Section  7  of  the  Limitation  Act  applies 
even  whore  some  only  and  not  all  of  the 
judgment  creditors  are  affected  by  a  legal 
disability.  22  B.  199  (F.  B.)  foil.  The  fact, 
therefore,  that  one  of  the  decree-holders  is  a 
minor  would  save  the  operation  of  limita- 
tion in  favour  of  all  the  decree-holders,  evoa 
though  the  application  for  execution  is  made 
by  all  the  d  'croe-holders,  minor  as  well  as 
mxjor.  GOD  J  RA.M  v.  RAMSARUP  RAM. 
1  A  L  J.  407. 

87  S.  6  S.  7 — Minority  —Cause  of  actiori 
accruing  to  minor  — Hindu  widoiu— Adoption 
during  minority  by  widow— Suit  by  adopted 
son  —Effect  of   his  minority. 

A  cause  of  action  accrued  to  a  minor 
Hindu  widow.  Before  she  attained  her 
majority,  she  adopted  the  plaintiff  as  son 
to  her  docaased  husband.  The  plaintiff 
while  a  minor  instituted  the  present  suit 
against  the  defendant  on  the  cause  of 
action  wbich  had  accrued  in  favour  of  her 
adoptive   jnother. 

HM,  thao  the  plaintiff  was  entitled  to 
the  benefit  of  section  7  of  the  Limitatioa 
Act.  HBREK:  GHAND  BABU  v.  BEJOY 
CHAND  MAHATAB.  2.0-  L-  J-  87-9-0. 
W   N  795. 

83  S.  6-S.  7 — Two  minor  heirs  of  a  deceiv- 
ed Hindu — Suit  for  deceased's  property  and  to 
set  aside  an  adoption— One  of  tha  heirs 
barred— effect  of: — 

Where  a  Hindu  left  two  daughters 
and  one  of  them  sued  to  recover  his 
property  and  to  set  aside  an  adoption 
by  her  mother  within  three  years  after 
attaining  majority,  the  fact  that  her  elder 
sister  is  barred  by  limitation  is  no  bar  to 
her  suit.  MANJUNATH  v.  KAVERIBAI- 
4  B  L  R  140  at  145- 

89  S-  Q—S.  7 — Right  to  •bring  legal  repre- 
sentatives. Minor  and  major  appellants — Abate- 
ment 28  M.  359— ^QQ  C.  P.  C.  Act  V.  of  1908 
0.  XXII.  R.  4  Declaratory  suit  by  remote  re- 
versioners-Existence  of  nearer  reversioners 
Period  of  limitation— 32  C.  ^2 — See  Col.   437. 

90  8.  6 — S.  7 — Disability  of  some  of  joint 
decree  holder's — Execution  ol  decree — Minority. 

In  the  matter  of  an  application  under 
S.  89  of  the  Transfer  of  Property  Act,  it 
was  held  that  S.  7  of  the  Limitation  Act 
applied,  whether  all  or  some  only  of  the 
joint  judgment  creditors  were  under  dis- 
ability, when  time  began  to  rurn.  (13  ]\I. 
236,  2o  M.  431,  28  M.  359  Refd.  to;  28  C  4G5,  20 
383,  22  A  199,  A.  W.  N.  (1904),  163  and  3  0.  C. 
316,  Followed)  NAWAB  IBU  HU3SA1N 
KHAN  V.  MUNIR  AHMAD     9  0-  C-  269- 

91  S-  9 — S.  7 — Death  of  decree  Jiolder  pend- 
ing stay  of  execution — Riglit  of  minor  to 
revive  proceedings — Limitation  : — 

Where  a  mortgagee  decree-holder  appliop 
for  sale  of  the  mortgaged  properties  but  on 
objection  the  proceedings  were  stayed  and  be- 
fore the  stay  order  was  removed  tho  decrue- 
fiolder  died  leaving  a  minor  son  and  shortly 
afterwards  the  stay  order  was  removed  and 
the  application  for  sale   also    was  struck  off. 

if<i/c^>— That    the    minor      heir     of     the 
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docreo-holdor  was  cntiUod  to  tlio  protec- 
tion of  S.  7  of  tho  Limitation  Act  and  an 
application  for  sale  made  on  bis  behalf 
more  than  3  years  after  was  not  tarred 
by  limitation. — SlieikJi  Abdiil  Lalif  v.  liajani 
Mohan  Roy.     11  CW-N-  831. 

92-  S.  6— S.  7 — Custom— Alienation  by 
soiilei'S  -propru'tor — Right  of  after-born  rever- 
sioner  to   object. 

Though  a  roversiouor  born  after  an  alie- 
nation has  been  made  is  under  certain  con- 
ditions competent  to  conteot  its  validity 
yet  ho  can  only  do  so  if  the  period  of 
limitation  had  not  expired  before  tho  daio 
of  his  birth  and  his  suit  is  brought  within 
the  period  prescribed  by  law.  IIo  cannot, 
if  burn  after  the  cause  of  action  has  al- 
ready accrued  and  time  begun  to  run  claim 
extension  of  time  under  sec.  7  of  the  Li 
mitation  Act.  Rattlgan  and  Lalchand  J.  J. 
UMllA    V.   GHELAM,    9    p.    t..    R.    74. 

93.  S.  6 — S.  7— Right  of  reversioner  born- 
after  alienation   to   contest  its   validity. 

A  reversioner,  born  after  an  alienation 
has  been  made,  hi  under  certain  conditions, 
compttent  to  contest  its  validity  29  B  68 
24  W.  R.  7  Refd.  55  P.  R.  1903  (F.  B) 
Rc-fd.  but  he  can  only  do  so,  if  the  period 
of  limitation  had  not  expired  before  the 
date  o'  his  birth,  and  his  suit  is  brought 
within  tho  period  prescribed  by  law.  He 
coounot,  if  born  after  the  c<iuse  of  action 
has  already  accrued  and  time  begun  to  run, 
cl-^im  an  extension  of  time  under  S.  7. 
LMP.A  V.  GHULAM.  22  P.  K,  1907  =  89 
p.  W.  R.  1907  =  27  ?.   L  R   1908 

94.  S.  Q-S.  7— Rent  Oath  Act  S.  129  and 
132  -  Ai rears  of  'profits,  cause  of  action  arose 
during  plaintiff's  minority. 

The  plaintiff  sued  for  arrears  of  pro- 
fits, when  the  cause  of  action  arose  during 
bis  muority. 

H  Id  that  under  S.  129  of  the  Oudh 
Rent  Act,  the  appellant  v^as  entitled  to  the 
benefit  of  S.  7  of  the  Indian  Limitation 
Act.  GUR  PERSHAD  v.  GOKARAN  NATH 
11  0.  C  118. 

95-  S-  6 — S.  7 — Minority  -Execution  of 
decree  6.  B.   L.    R.   647   See    Col  1500. 

93.  S-  6,  7—S.  7,  8— Execution  of  decree 
— Decree  payable  by  indahnents— Minor  judg- 
ment-dMor — Negligence  of  gurdian — Minoi'6 
right  on  attaining  majority — Decree  in  favour 
of  adult   and  7ninor  plaintiffs 

Where  a  decree  is  for  money  payable 
by  instalments,  in  which  the  provision 
is,  that  upon  default  in  the  payment  of  one 
instalment  the  whole  decretal  amount 
should  become  due,  it  is  an  unqualified 
decree  and  is  not  left  to  be  enforced  at  the 
option  of  the  creditor,  and  limitation  runs 
from  the  date  of  the  first  default,  notwith- 
standing that  it  was  optional  with  the  cre- 
ditor to  enforce  payment  after  such  default. 
1  C.  W.  N.  229  followed. 

When  the  guardian  ad  litem  of  the 
minor  judgment-debtor  has  neglected  to  take 
objection  to  the  execution  of  a   decree  barred 


by  limitation,  tho  minoi',  on  attaining  ma- 
jority. is|not  precluded  from  objecting  to 
tlio  exooution  at  a  later  stage  of  the  exe- 
cution   proceedings. 

When  tlio  fact  of  the  decreo  being  pay- 
able by  instalmonta  is  concealed  from  tho 
Court,  and  oxi;cution  of  a  decree  Vjarrod  by 
limitation  is  allowed  in  ignorance  of  that 
fact,  the  judgmont-dobtor  is  entitled  to  plead 
that  the  decree-holder  has  acted  fraudu- 
lently. 

When  tho  decreo  is  passed  in  favour  of 
several  decree-holders,  some  of  whom  are 
minors,  and  the  adult  decree-holders  can 
legally  give  a  valid  discharge  for  tho  amount 
decreed,  the  matter  comes  directly  under 
Section  8  of  the  Limitation  Act,  and  the 
decree  holders  are  not  protected  by  the  pro- 
vision of  Section  7,  when  tho  application 
for  execution  is  filed  after  the  expiry  of  tbo 
period  prescribed  for  such  application.  4 
All.,  512;  13  Mad.,  L36  ;  16  Mad.,  436  fol- 
lowed. BHOLY  NAND  JHA  v.  PADMA- 
NUND   SINGH.     6   C-  W-  N-,    848- 

97  S  6.  7— S.  7,  8  Minority— Presence  of 
guardian — Idol  — Juridical  person — Shebait — 
Title — Right  of  suit. 

An  idol  may  be  regarded  as  a  juridical 
person  cajOable  as  such  of  holding  property, 
tliougk.,,  it'""*!^.  only  in  an  ideal  sense  that 
property  is^  held.  And  probably  this  is  the 
true  legal  view  when  the  dedication  is  of 
the  completes t  kind  known  to  the  law.  In 
the  case  of  such  a  dedication  the  possession 
and  the  management  of  the  dedicated  pro- 
perty belongs  to  the  shebait.  And  this  car- 
ries with  it  the  right  to  bring  whatever  suits 
are  necessary  for  the  protection  of  the  pro- 
perty. Every  such  right  of  suit  is  vested  in 
the  Shebait,  not  in  the  idol. 

V/hen  there  is  no  reliable  evidence  as 
to  who  founded  a  religious  endowment  or 
as  to  the  terms  or  conditions  of  the  founda- 
tion, the  legal  inference  is  that  the  title  to 
the  property,  or  to  the  management  and  cont- 
rol of  the  property,  as  tho  case  may  be,  fol- 
lows th3  line  of  inheritence  trom  the  founder, 
16  I.  A   137  referred  to. 

A  minor  Shebait  is  entitled  to  the  bene- 
fits of  sections  7  and  8  of  the  Limitation  Act 
notwithstanding  the  fact  that  there  was  a 
guardian  of  the  Shebait  competent  to  file  a 
suit  in  his  behalf  during  his  minority,  MA- 
HARAJA JOGADINDRA  NATH  v.  RANI 
HEMONTA  KUMARI  8.  C- W- N-  809-6 
B  li.  n  765  =  1  A  L  J.  685-32  C  129  = 
31  L  A  203  (  p.  C  ) 

98-  S.  6»  7 — S.  7,8 -Minority  of  one  of  seve- 
ral decree  holders — Extension  of  time. 

Where  one  of  several  decree-holders  is 
a  minor  he  can  get  an  extension  of  time 
after  the  cessation  of  his  disability  and  he 
may  apply  for  execution  of  the  whole  dec- 
ree. SiLrjo  V.  Aaun,  28  Gal.  465  Oovindram  v 
Tatia,  20  B.  383,  and  Zamir  v.  Sundar,  22  A, 
109  followed.  Periasami  v.  Krishna,  25  M. 
4^1  not  followed  RAMPINI  A.  G.  SHARP- 
UDDIN   J.  J.  SHEIKH  v.  SRIMATI    7  C-  L- 

J.  808. 
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99  8-  6.  7—5.  7,  8  Civil  Procedure  Code 
(Act  XIV  of  IHHti),  s.624  —  [icvleio  of  judgment 
by  another  Judge — Clerical  eiror — Application 
by  yninors  for  review  of  judgment — Jurisdic- 
tion. 

Tho  plaintiff  sued  for  a  declaratory  dec- 
ree that  liis  deeds  had  priority  over  tlio 
deads  of  the  defendant.  One  of  the  plaintiff's 
deeds  was  omittod  in  the  judgment  and 
therefore  was  not  entered  in  iho  decree.  The 
judgment  was  passed  on  the  8Lh  January, 
1897,  and  on  the  21st  September,  the  plain- 
tiffs applied  for  review  of  judgment  before 
another  Judge.  Some  of  the  plaintiffs  were 
minors.  The  defendant  contended  that  tho 
application  for  review  was  barr.  d  by  limi- 
tation, and  that  the  Judge  could  not  enter- 
tain it. 

Held,  that  the  application  was  not  bar- 
red. S.  7  of  the  Limitation  Act  applies  when 
only  some  of  the  judgment-creditors,  and 
not   all,    are  affected    by  a  legal    disability. 

Held,  further,  that  it  was  owing  to  an 
oversight  or  clerical  error  that  the  Court 
did  not  grant  the  relief  prayed  in  respect 
of  one  of  the  plaintiff's  deeds  and  the  Judge 
could  review  the  judgment  of  his  prede- 
cessor under  S.  624,  Civil  Procedure  Code. 
A  clerical  error  means  an  error  in  recording 
what  on  the  face  of  the  record  was  the  de- 
cision which  the  Court  had  arrived  at. 
LaCHMI     NARAIN     v.    ram     I'ARSHAD, 

3.  0.  C   316. 

100;  S.  6,  7— Art  60,  Art.  106— S.  7,  8, 
Art.  60,  206 — Suit  for  accounts  and  a  share 
of  property  of  a  partnership  by  representatives 
of  one  of  the  parties — Effect  of  minority  of 
one  of  the  plaintiffs. 

Out  of  five  partners  in  a  business  one 
died  in  1890,  the  surviving  four  partners 
continued  to  carry  on  the  same  business, 
but  the  deceased  partner's  heirs  were  not 
introduced  as  partners  into  the  partnership, 
and  no  account  was  ever  settled  with  the 
deceased  or  his  heirs.  While  the  four  sur- 
viving partners  wore  carrying  on  the  busi- 
ness, one  of  them  died  in  1891  leaving 
numerous  heirs  jamong  whom  one  of  the 
plaintiffs  was  a  minor.  The  surviving  three 
partners  continued  to  carry  on  the  business 
iu  partueriihip,  and  the  hoirs  of  the  pxrtner 
who  died  in  1891  were  not  incrodaced  as 
partners  into  the  parfcner.ship.  In  1898  the 
plaintiffs  as  representatives  of  tlie  partner, 
who  died  in  1891,  sued  the  surviving  part- 
ners and  other  representatives  of  the  deceas- 
ed partners  for  an  account  of  the  partner- 
ehip  and  for  a  share  of  tho  profits.  One  of 
the  plaintiffs  was  a  minor  at  the  date  of 
the   suit. 

Held,  that  Article  lOG,  and  not  Article 
60,  was  applicable  to  the  suit.  Prima  facie 
the  present  suit  brought  in  1898  for  an  ac- 
count of  tho  partnership  would  bo  barred  by 
Article  lUG  which  requires  such  a  suit  to  be 
brought  within  three  years  from  the  date 
of  tho  dissolution  of  the  partnership.  Tho 
bar   by    limitation   was,   however,    saved   by 
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Sections  7  and  8  of  the  Limitation  Act,  aa 
one  of  the  plaintiff.s  was  a  minor  at  the 
date  of  the  suit.  Section  8  saved  tho  bar  ia 
tho  'caso  of  the  other  plaintiff.s  also,  inas- 
much as  they  were  joint  claimantij  with  the 
minor  plaintiff,  and  none  of  tliem  could 
givo  or  could  have  at  any  time  given  the 
partners  of  tho  deceased  partner  who  died 
in  1891  a  discharge  from  liability  to  his  re- 
presentatives without  tho  concurrenco  of 
the  minor  plaintiff.  (20  IM.  401  ;  13  M.  230; 
7  A.  813  at  P.  321 ;  L.  R.  26  I.  A.  32  ;  S.  C.  23 
B.,  544  ;  28  C.  465 ;  22  A.  199  ;  20  B.,  383 ;  4  A. 
512;  16  M.  436  referred  to.  AlIINSA  BIBI 
V.   ABDUL   KADER   SAHEB.     25  M-  26- 

101  S.  6,  7—S.  7,  8 — Execution  of  decree  — 
Effect  of  minority  of  one  of  several  judgment- 
creditors. 

Section  7  of  the  Limitation  Act  applies 
oven  where  somo  onlv  and  not  all  of  the  judg- 
ment-creditors are  affected  by  a  legal  dis- 
ability. 22  AIL,  199  (P.  B.),  folloiurd.  JIWAN 
RAM  t;.  RAM  S.ARUP  RAM,  A-  W-  N-  1904. 
P  183  =  27  A    67. 

102  S-  6,  7--S.  7,  8— Soe  5.  C.  W.  N.  767— 
28.0.  465 -See  G.  P.  C  O.  XXI.  R  17  Col.  1500. 

103  S  6,  7,  Art.  .21— S.  7,  8  Art.  21  Act 
XIII  of  1855 — Tort — Dr'.ath  caused  by  lorong- 
ful  act — Suit  by  deceased's  repreieyitativas 
for  compensation — Limitation — 'Joint  claim- 
ants'. Meaning  of — S<yme  of  the  benefi' 
ciaries  bt-ing  minors.  Effect  of — 15  M  L  J  190.5 
P.  303—28  M.  i79—'$>QQ  Act  XIII  of  1855  Col. 
62. 

104  S-  6,  7,  Artll82—S.y,'8,  \rtl79—Appli. 
cation  for  execution  of  decree — Effect  of  mitior- 
ity  of  one  of  several  'ioint  cxecittion  creditors. 
12  M  L  J  1902  P.  166— See  Col.  1501. 

105  S.  6. '9 — S.7,9 — Alienation  of  ancest' 
ral  land — Limitation — Son  born  subsequent  to 
alienation. 

The  Punjab  Limitation  vct  was  intend- 
ed to  apply  to  all  cases  falling  within  its 
purview,  instituted  after  its  coming  into 
force. 

Under  the  Punjab  Limitation  Act,  tha 
period  of  limitation  for  a  su:t,  b/  a  son  gov- 
erned by  the  Customary  Law  of  the  Punjab, 
to  have  an  alienation  of  ancestral  laud  by 
the  male  proprietor  declared  void,  begins 
to  run,  from  tlio  date  on  which  the  aliena- 
t-on  was  attested  by  the  Revenue  officer, 
having  jurisdiction,  in  the  Rogistor  of  Mu- 
tations, mentioned  under  the  Punjab  Land 
Revenue  Act,  1887. 

Where  time  has  begun  to  run  under  that 
Act  a  son  of  such  proprietor,  born  after  tha 
alienation,  cannot,  in  view  of  S.  9  of  the 
Indian  Limitation  Act,  take  advantage  of  S. 
7  of  the  Act  on  the  ground  of  minority.  (53 
P  R  1903,  76  P.  R.  1906  ref.  14  M.  L.  J.  209 
not  approved.)     INAYAT  KHAN  v.  SHABU. 

^%6"  "s"  a^M3.   Art.  182-,S.    7,  9,  13,  Art. 

170 Execution    of    decree — Minority — Initial 

disability. 

A  decree  was  passed  on  the  13th  October 
1891   and    applicalions   for    execution   were 
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mado  in  1894,  and  in  1897,  within  the  pro- 
soribod  period  of'limitation.  Tho  last  ap- 
plication was  mado  by  tho  deoreo-holdor  vvlio 
wa3  a  major.  Ho  died  on  tho  24th  July  1900. 
Then  his  son  who  was  a  minor  bocamo  en- 
titled, but  he  made  no  further  application 
for  execution  until  1903.  It  was  contended 
that  the  application  was  barred  by  limitation. 
Held,  that  the  contention  was  valid  and 
the  application  by  the  son  of  the  decree- 
holder  was  time  barred.  The  application 
from  which  it  was  sought  to  date  the  period 
of  limitation  was  made  by  an  adult,  and  it 
was  only  on  his  subsequent  death  within^^tho 
period  of  throe  years  and  after  time  had 
commenced  to  run  that  his  son  became  en- 
titled to  apply. 

(2)  That  the  provisions  of  section  9  of 
the  Limitation  Act  1877,  applied  to  the  case, 
because  there  was  not  an  initial  disability, 
but  a  subsequent  disability.  20  Cal.y  716 
distinguished. 

(3)  Inability  to  sue  is  distinct  from  dis- 
ability to  sue  which  means  want  of  legal 
capacity.  Inability  to  sue  for  the  purposes 
of  the  Limitation  Act  is  the  state  of  being 
{as  section  7  indicates)  a  minor,  insane  or 
an  idiot  and  having  regard  to  the  terms  of 
section  9  of  the  Limitation  Act,  it  is  clear 
that  subsequent  disability  does  not  stop  time 
that  has  once  begun  to  run.  JIVRAJ  GU- 
LABCHAND   v.    BABAJI  APA    KHADAKE. 

6  B.  L.  R.  639=29  B-  68- 

107  S.  6>  9 — S.  7,  9 — Minor  representa- 
Hves  of  deceased  decree-holder  applying  for 
execution  more  than  three  years  from  last 
application  by  latter,  but  within  three  years 
from  latter^ s  death. 

The  decree-holder's  minor  grandsons  took 
out  execution  of  the  decree,  through  their 
next  friend,  beyond  three  years  of  the  last 
application  put  in  by  their  grandfather, 
though  within  three  years  of  his  death. 
The  executing  Court  dismissed  their  appli- 
cation as  barred  by  time. 

Held,  on  revision,  time  having  once  com- 
menced to  run  from  the  date  of  the  last  ap- 
plication by  thel  grandfather,  the  fact  that 
the  present  applicants  were  minors,  when 
they  became  entitled  to  apply,  could  not 
stop  the  running  of  time,  because  S.  9  of  the 
Limitation  Act  provides  that,  when  once 
time  has  begun  to  run,  no  subsequent  dis- 
ability or  inability  to  sue  stops  it.  The  dis- 
ability in  the  present  case  is  a  subsequent, 
not  an  initial,  disability  and  the  applicants 
can  derive  no  benefit  from  the  provisions  of 
S.  7  a,nd  their  application  is,  therefore,  time- 
barred.  (20  G.  714;  22  A.  199;  25  M.  431  & 
29  B.  68,   refd.)     SITA  RAM  v,  TUKA  RAM. 

INLR.  ISO- 

108  S.  6,  9,  Art  120— S.  7,  9,  Art  120— De- 
claratory suit  by  a  childless  proprietor' s  rever- 
sioner born  subsequent  to  the  alienation — Cus* 
torn — Liiviitatioyi. 

A  17  years  old,  filed  a  declaratory  suit 
in  1905,  to  contest  a  sale  dated  1st  October, 
1878  made  by  a  childless  proprietor. 
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Held,  that  the  status  of  a  reversioner, 
born  subsequent  to  the  alienation,  is  similar 
to  that  of  an  after-born  son  as  decided  ia 
155  P.  R.  1903  and  his  right  of  suit  is  de- 
pendent on  the  acts  or  omissions  of  hia 
immediate  ancestor  or  collateral,  and  that 
he  does  not  acquire,  on  his  birth,  a  fresh 
right  to  sue,  irrespective  of  the  time,  which 
may  have  elapsed  since  the  alienation. 

Held,  also,  that  the  right  to  sue  for  the 
declaratory  decree  is  vested  in  tho  whole 
body  of  reversioners,  in  existence  at  the  time 
of  alienation,  jointly  and  sevbrally,  and  be- 
gins to  run  simultaneously  against  them  ail 
and  no  subsequent  disability  stops  it. 

Held,  further,  on  tho  above  principles, 
that  the  right  to  sue  for  the  declaratory 
decree  had  become  barred  by  time  in  1884, 
and  was  not  revived  on  the  birth  of  D  ia 
lc88.  MOHAN  SINGH  V.  DEWA  SINGH,  21 
p.  W.  R.  1907. 

(22  A  33,  Distd.,  155  P  R  1903,  68  P  R 
1903,  24  P  R  1906  and  76  P  R  1906,  apvioc-d.) 
MOHAN  SINGH  v.  "D^Y^ k  SINGH,  21  P.  W. 
R.  1907. 

109  S  6,  9,  17—8.  7,  9,  17— Minority  of 
some  of  the  representatives  of  the  decree  holder 
100  P  B  1902— Qee  0.  P.  C.  Col.  1140. 

110  S-  6,  17,   Art   106— S.   7,  17,  Art  106— 

Partnership  business — Death  of  partner — Suit 
for  accounts  and  profits  of  business  by  heirs 
of  deceased  partner — Minority.  Effect  of  — 
Dissolution  of  partnership  business — Unreal* 
ised  assets  outstanding  at  the  time  of  suit. 

Section  1^  °^  ^^^  Limitation  Act  must 
be  read  in  conjunction  with  section  17  of 
the  Act,  and  the  operation  of  the  earlier 
section  must  be  regarded  as  qualified  by  and 
subject  to  the  exception  prescribed  by  the 
later  section. 

One  M.  and  the  defendant  carried  oa 
a  partnership  business.  M.  died  intestate  oa 
the  25th  January  1896,  leaving  him  surviv- 
ing the  plaintiffs,  his  sons,  who  were  thea 
all  infants,  and  S.  his  widow.  On  the  29th 
June  1896  S.  obtained  Letters  of  Adminis- 
tration to  the  estate  of  M.  limited  during 
the  minority  of  the  plaintiffs.  One  of  the 
plaintiffs  attained  majority  on  the  21st  Fe- 
bruary 1903.  On  19th  May  1904  he  brought 
a  suit  against  the  defendant  on  behalf  of 
himself  and  his  minor  brothers  for  an  ac- 
count and  share  of  the  interest  of  M.  ia 
the  partnership  including  the  good-will  and 
trade-marks  of  the  business. 

Held,  that  the  suit  was  barred  by  limi- 
tation under  Article  106  of  the  Limitatioa 
Act,  it  being  a  suit  for  an  account  and  a 
share  of  the  profits  of  a  dissolved  partner- 
ship, that  the  period  of  three  years  ran  from 
the  date  of  dissolution  of  the  partnersliip, 
i.  e.,  from  the  date  of  death  of  M.  The  fact 
that  there  were  unrealized  assets  outstand- 
ing at  the  death  of  M".  which  were  still  out' 
standing  at  the  time  of  the  suit  did  not  alter 
the  nature  of  the  suit,  20  Bom.  15  followed. 
3  C.  W.  N.  186  (P.  G.)  s.  c,  23  Bom.  549  (P, 
0.)  and  8  G,  W,  N.  809,  s.  c,  L.  B.,  31 1.  A.  203 
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referred   to.     MOIIIT  LALL    DUTT   v.    RAJ 
NARAIN  DUTT,  9  C-  W-  N-  2537- 

111  8.  a— 17,  Art.  dO—S.  7,  17  and  Act 
40 — Tenancy  Act,  S.  41 — Pre-epmtion,  suit  for 
applica'.'ility  of  Ss.  7  and  10. 

Held,  that  Art.  10  applioa  to  a  suit  by  a 
landlord  to  enforco  a  right  of  pre-emption 
under  Section  41  of  the  Tenancy  Act  irres- 
pective of  tlie  circumstance  that  the  value 
of  the  occupancy  right,  in  respect  of  which 
pre-emption  is  claimed,  has  to  bo  fixed  by 
a  Revenue  officer.  20  A  315,  14  0  761,  4  0 
P  L  R  72  and.G  GPL  R-G7,  followed.  Ss.  7 
and  17,  Limitation  Act,  do  not  apply  to 
Buits  for  pre-emption,  the  policy  of  the 
legislature  being  that  suits  for  pre-emption 
Bhould  be  brought  with  as  little  delay  as- 
possible.  SEETARAM  V.  RAMDAYAL  MAR- 
WARI.    1  N.  L  R  6. 

112  S.  6,  18,  28  'Art  142,  144— S.  7,  18, 
28,   Art  U2,   144. 

The  two  brothers,  B.  P.  and  G.  P.  were 
members  ot  a  Hindu  family  joint  in  pro- 
perty. B.  P.  got  from  a  certain  zamindar 
the  two  villages  in  dispute  between  the 
parties,  sons  of  B.  P.  and  G.  P.  It  did  not 
appear  from  the  evidence  whether  the  vil- 
lages A-«  re  treated  as  joint  or  separate  pro- 
perty by  B.  P.  and  G.P.,  who  both  died  in 
1853.  On  that  event  the  widows  of  the  two 
brothers  concurred  in  appointing  a  mana- 
ger of  the  property,  and  during  the  minority 
of  the  defendant,  son  of  B.  P.,  it  was  enjoy- 
ed as  joint  family  property,  and  after  he 
attained  his  majority  in  or  about  the  year 
1870,  it  continued  to  be  so  treated  by  the 
parties  for  several  years.  In  1880  a  quarrel 
took  place  between  the  two  cousins,  and 
the  defendant,  son  of  B.  P.,.  thereupon  as- 
serted his  right  to  the  villages  as  the  separ- 
ate property  of  his  father  to  which  he  was 
entitled  as  his  heir  and  ousted  the  plaintiff, 
son  of  G.  P.  The  plaintiff  on  the  11th  No- 
vember 1891,  sued  for  declaration  of  his 
right  to,  and  partition  of,  the  property. 
The  defendant  was  about  two  years  older 
than  the  plaintiff. 

Heldy   that  the  plaintiff's  claim  was  valid 
and    not    barred     by    limitation.     Assuming 
that    the    property    was    treated    up    to    the 
year  1858  as  the  separate  property  of  B.  P.,  to 
•which  defendant  was  entitled  to  succeed  as  his 
heir,  the  defendant  was  dispossessed  or  discon- 
tinued his  possession  of  his  separate  property 
in  favour   of  the  joint  estate    at  least  in  1858, 
and  the  case  came    within  Article  142   of  -the 
II  Schedule  of  the  Limitation  Act.  If  that  be 
not    so,  tiie    possession    of     the   joint    family 
■was    at    any    rate    adverse    to    his     separate 
estate  from    the  same  date  and  the  case  came 
within    Article   144.     That    being  so,   the  de- 
fendant   could  not    have   brought  an    action 
after    the    expiration    of  three    years  after  he 
attained    his    majority    in  1873.     Un-der    Sec- 
tion   28    his   right   to   the   property    was   ex- 
.    tinguishtd  at  the  determination  of  the  period 
limiLed    for     bringing    a   suit   for    possession 
of    it»  and   the   plaintiff    acquired   his  title 
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by  posaossion.  VASUDEV  PADHI  KHA- 
DANGA  GARN  v.  MAGUNI  DEVAN  MA- 
IIAPATRUTN    GARN.     V- W- N  ,    C-    1901. 

P    545 -3  B    L.  E.  303  =  24  M   38728 

I  A.  81  (P.  C.). 

• 

113     8.  6,  Art  181, 182S.  7,  Arts.  178, 179, 

—Execution  of  decree— Limitation— Minority. 

On    the  11th  of  ^lay  1886  a  decree  under 

Section    88  of  the   Transfer    of  Property  Act, 

1882,    was  passed  in    favoar   of   ono  3.  L;  in 

1888  S.  L.  died  leaving    him  surviving 
sons,    all     minors.      On    the    30th   of 

1889  these   three    sons,   still     minors, 
an   application    for  a   decree   absolute 

Section  89  of  the    Act.     Nothing   fur- 


June 
three 
April 
made 
under 


ther  was  done  towards  execution  of  the  de- 
cree until  the  1st  of  October  1904  when 
the  three  sons,  ono  being  still  a  minor,  again 
applied  for  a  decree  absolute  for  the  sale  of 
the   mortgaged  property. 

Held,  that  the  application  of  the  1st 
October  1904  was  not  barred  by  limitation. 
22  \  199,  1906  p.  163  and  27  A  625  referred 
to.  SRI  RAMv.  HET  RAM.  1907  A-  W- 
N    45=4  A  L-  J.  145=29  A  279- 

114  S.  6,  Art.  120,  125— S.  7,  Art.  120, 
125— Hindu  Law— Widow,  Alienation  by-Suit 
to  sot  aside  -Parties— Discre Hon— Right  of  re- 
mote reversioners  to  sue— Construction  of  Ads 
—IllustraLion—Discription  of  Court  14  M  L 
J.  210-28  M.  57— See  Specific  Relief  Act  1 
cf  1877  Col.  445. 

J25  S.  7— S.  8— Managing  meinher  of  Bin- 
da  joint  family -Joint  right  to  [sue  for  tort— 
Joint  creditors  or  claimants. 

In    the  case  of  a  joint  Mitakshara  family 
where  a    right  is  vesiud   in  all    the    members 
jointly,    the  managing   member  may,    within 
the    meaning  of  S.  8   of   th3  Limitation   Act, 
give  a  discharge    without  the   concurrence  of 
the  minor   members  of   the  family   and  time 
may,  therefore,    run  against   all  the  members 
of  the  undivided  family   including  the  minor 
members    thereof.     4  A.  512  ;  16  M.  436;  1332 
PuDJ  Rec.   No.  58  ref.  to.     As  a  general  rule, 
wheio  a  \  nnt  right  ta  sue  arises  out  of  a  tort 
one  or  sjme  of  the  holders  of  such  right  can- 
not give  a  discharge  without  the  concurrence 
of  the    others,  unless  they  are  all  partners  or 
executors   or   members  of    a  joint  Hindu    fa- 
mily,   the    manager    of     which    has    implied 
authority    to  bind  all    the  members    by  a  dis- 
charge given  by  them.     The  test  to  be  applied 
is  whether    it  is  the   intention    of  the    p;irties 
that  each  of  the  persons,  in  whose  favjur  the 
obligation    is   created,    is   a    creditor  for   the 
whole  ;  if  so    a  payment    taone  liberates    the 
debtors  against  all  the  creditors  ;  if  not,  each 
is  a    creaitor  for  his    own   share    and   cannot 
aive  a  discharge    for  the   whole  obligation.     7 
A.  313  ;  1901    2  0.    160  -6  0.    L.  J.    270;  34  0, 
305;  25    A.  155;  1    N.  L.  R.    24   ref.  to.     Tna 
powers  of  a  g^uardian  appointed  by  the  Court 
to    take    care    of  a    minor's  property    cannot 
be    nullified   and   the    minor's  older    brother 
cannot     give    a    discharge     as     regards    the 
minor's    share    without    the    ooncurrenco    of 
such   guardian,  1888  Bom.   P.  J.  141   and    14 
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0.  50  rof.  to.  S.  8  of  tho  Limitation  Act  ap- 
plies only  to  cases  wlicro  tho  joint  creditors  or 
claimants  arc  porsotis  whose  substantive  right 
is  joint,  that  is,  where  nvore  tlian  one  indivi 
dual  possesses  tho  same  identical  subetantive 
right;  tl^p  section  does  rot  apply  \o  persons 
whose  rights  arc  distinct  and  different,  but 
V?bo  are    permitted  to    enfurco  such    separate 

rights    by    one   judicial    process.     28  jM.47*.); 

14  C.  50;  25  A.  io6  rcf.  to.  .HAUIHaH  PKH- 

SHAD    V.    BHOLI    PERSilAD.     6   C-  L-  J- 

383. 

116  S-  l—S.  8— Suit  by  obligees,  aome  of 
luhcvi  are  minors,  after  the  prescribed  period 
of  liviitation — Suit  fur  contribution  by  an 
obligee    against  the  heirs   of   another  cu-ubligee. 

When  a  claim  is  on  a  money-bond  to 
two  or  more  obligees,  tho  presumption  in 
equity  is,  tliat  the  obligees  are  tenants  in 
common,  and.  not  joint-tenants  of  the 
debt  and  any  security  held  for  it.  Con- 
sequently the  discharge  by  one  obligee 
cannot  be  set  up  as  a  defence  against,  the 
other  obligee  or  obligees  suing  for  bis  or 
tlicir  share  of  the  debt— 22  Q.  B.  D.  5S1, 
folloivcd. 

The  presumption  that  joint-obligees  of 
a  money  bond  are  entitled  to  the  debt  in 
equal  shares  as  tenants  in  common  may 
be  rebutted. 

"When  a  bond  is  executed  in  favour 
of  persons,  some  of  whom  are  nainors, 
limitation  against  the  creditors,  who  are 
not  minors,  in  respect  of  their  share  of 
the  debt,  is  njt  saved  by  article  8  of  the 
Limitation  Act.  MANZUR  ALl  v.  MAH- 
MUD-UN-NISSA.     W-  N-.  A-,    1902  P-  218 

=25  A  165- 

117  S.  1—S.  8 — Disability  of  one  of  tivo  co- 
obligees — Limitation  not  suspended  against 
others. 

Where  one  of  two  co-obligees  is  a 
minor,  limitation  will  run  as  against  the 
other  co-obligee,  who  is  not  a  minor,  in 
respect  of  that  portion  of  the  debt  to 
•which  he  is  entitled,  and  S.  8  will  not  apply. 
SAMBHUSA  V.  GOPAL.     1  K"  L  R  24- 

X18  g.  7_s  8,  6  G.  W.  N.  348  No  96  ;;6.  B. 
L.  R  765  No  97,  7.  C.  L  J,  308,  No  98,  3.  O. 
C.  316  No  99,25  M  26  No  100,  A.  W.  N  1904 
P.  163  No  101,  5.  C.  W.  N  767  No  102,  28 
M  67  No  103,  12  M.  L.  J.  5106  No    104   Supra. 

119  S-  9 — ^'  ^ — Continuous  running  of 
time. 

Section  9  has  no  application  in  a  case 
•where  the  plaintiff  who  institutes  the  suit 
does  not  derive  his  right  to  sue  from  or 
through  the  person  who  was  dispossessed, 
e.  g.,  where  a  son  adopted  by  the  widow 
sues  for  recovery  of  possession  of  property 
from  which  the  adoptive  mother  was  dispos- 
sessed. 22  A.  33;  14  M  L  .J  R  209;  32  C  62  re- 
ferred to.  HAREGKHAND  BUBU  v.  BEJOY 
CHAND   MAHTAB,  9  G-  W-  N-  795  at  801- 

120  S9—S.9—7  B.  L.  R.  23o  No.  5  108 
P.  B.  1907  No.  105,  29  B.  68  No.  106,  1  N.  L. 
B;  180  No.  107,  21  P.  W.  B.  1907  No.  108,  100 
P.  B.  1902  No.  109  supra. 


121  S-  10— S.  10—Mahomedan  Law— Gift 
—  Trust— Possessim.  Transfer  of — Will.  Do- 
cument  confirmed  by,  operates  as  Will — Ex- 
press  trust — Trustee  do  son  tort. 

As  a  general  rule  tho  Mabomedan  law 
requM'es  possession  in  cises  of  gift;  possessiou 
either  actual,  symbolical  or  constructivo  is 
essential. 

Possession  is  necessary  in  the  case  of 
trusts  as  in  the  case  of  direct  gifts. 

Where  a  documeut  is  referred  to  in  a 
Will  with  a  view  of  confirming  it,  it  is  con- 
firmed and  takes  effect  as  a  testamentary 
document. 

If  express  trusts  are  created,  and  some 
outside  trespasser,  who  has  no  business  to 
interfere  does  interfere  then  bo  becomes 
a  trustee  de  son  tort,  and  as  such  the  Court 
will  maka  him  account,  as  if  be  were  the 
rightful  trustee.  By  virtue 'of  tho  provi- 
sions of  section  10  of  the  Limitation  Act, 
lapse  of  time  will  not  act  as  a  bar  to  the 
action  brought  against  such  a  trustee. 
MOOSABHOY  MAHOMED  SAJUN  v, 
YAKUBBFIAI  MAHOMED  SAJUN.  7  B-  L- 
R  45-29  B  267. 

122     S  10— S.  10— Express  trust— Trust  for 

a  specific  purj)os3 — Palla  money  kept  with 
the  bride's  father  can  be  recovered  at  any 
time. 

On  the  occasion  of  the  betrothal  of  A 
and  B,  husband  and  wife  in  1871,  a  sum  of 
Rs.  366,  the  amount  of  B  the  wife's  pa^Za  or 
dewry,  was  made  over  by  the  husband's 
father  to  the  keeping  of  the  wife's  father  0 
as  a  fund  constituting  her  palla  in  ac- 
cordance with  the  usaal  practice  prevail- 
ing in  the  caste.  This  fund  having  been 
misappropriated  either  by  the  original 
trustee  or  after  bis  death  by  his  legal  repre- 
sentatives, a  suit  was  instituted  by  A  and 
B  against  the  latter  to  recover  the  sum.  It 
was  contended  in  answer  that  the  suit 
was  barred  : — 

Held,  that  S.  10  of  Limitation  Act  1877, 
applied  to  the  case,  and  that  it  was, 
therefore,  not  barred, 

A  suit  to  recover  trust  money  is  a  suit 
to  follow  the  trust  property  within  the 
meaning    of   S.   10,  Limitation  Act,  1877. 

8.  10  of  the  Indian  Limitation  Act  1877, 
requires,  as  conditions  precedent  to  its  appli- 
cability, first,  that  the  suit  should  be  against 
a  person  in  whom  property  has  become 
vested  in  trust  for  a  specific  purpose  or 
against  bis  legal  representatives  or  assigns, 
and,  secondly,  that  the  suit  should  be  for  the 
purpose  of  following  such  property  in  bis  or 
their  hands. 

The  phrase  "trust  for  a  specific  purpose*' 
in  S.  10,  is  merely  a  more  exjjanded  mode  of 
expressing  the  same  idea  as'*that  conveyed 
by  the  expression  -'express  trust"  of  English 
law.  It  is  used,  in  the  section,  in  contradis- 
tinction to  trusts  arising  by  implication  of 
law,  trusts  resulting,  and  trusts  constructive. 
BHURABHAI    JUMNADAS    v.   BAI    RUX- 

MANI,    lOB.  LR.  540=32.  B.  894. 
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123  8.  10— S.  10— Deed  of  settlement— O if  t 
— Charitable  gift — Gift  for  liaj  Rojgar  and 
Mooktad  ceremonies — Invalidity  of  gift — Re- 
sidue— Charity.  Whole  gift  treated  as — Speci- 
fic Triist— Limitation. 

D.,  a  Parsi,  executed  a  deed  Poll  in  the 
nature  of  a  deed  of  sottlomcnt  whereby  he 
provided  that  Rs.  600  might  be  spent  annu- 
ally on  Baj  Rojgar  and  Mooktad  ceremonies 
out  of  the  income  of  Rs.  20,000  that  would 
remain  alter  the  7,000  rupees  had  been  ex- 
pended   for  the    settler's    funeral  ceremonies. 

Held,  that  the  provision  as  to  the  use  of 
Ks.  600  was  void  on  account  of  its  being  for 
superstitious  purposes. 

That  as  the  dominating  intention  of  the 
settlor  was  to  give  the  whole  cf  this  fund  in 
charity  subject  to  spending  a  portion  of  it 
for  purposes  wh  ch  the  Court  held  to  be 
invalid,  the  whole  of  the  residue  must  go  to 
the  charity. 

That  section  10  of  the  Limitation  Act 
applies  to  trustees  who  hold  the  property  for 
a  specific  trust  and  no  limitation  runs 
against  the  particular  beneficiaries  for  whom 
the  property  is  held  in  trust.  But  the  bene- 
fit of  the  section  can  not  be  had  by  the  par- 
ties other  than  the  parties  for  whom  the 
trust  was  created. 

Where  a  fund  is  in  effect  divided  into 
two  parts,  there  is  no  gift  to  charity  of  the 
part  intended  to  be  devoted  to  the  invalid  ] 
purpjse.  But  where  the  residue  remaining 
after  satisfying  a  certain  invalid  object  is 
given  to  charity,  i.  e.  where  the  gift  is  in 
effect  a  gift  of  the  whole  to  charity  subject 
to  so  much,  if  any,  as  may  be  required  for 
satisfying  the  illegal  purpose,  the  result  of 
the  failure  of  that  part  of  the  gift  is  that  the 
whole  goes  to  the  charitv.  DADY  NARSBR- 
WAKJI  DADY  V.  THE  ACTING  ADVOCATE 
GENERAL.    7  B-  L.  R.  824- 

124  S.  10—5.  lO—TruRtfor  specific  pur- 
j)Oses. 

In  this  case  the  specific  purpose  for 
which  the  property  was  vested  in  defendant 
was  the  worship  of  Shri  Ram.  There  was  no 
breach  of  that  trust.  What  plaintiff  asked 
was  that  according  to  the  custom  of  the 
Watan  he  might  be  allowed  to  share  in  the 
balance  of  the  income  which  remained  after 
the  expenses  of  the  worship  had  been  de- 
fraid.  The  piijaris  of  ihe  lemple  wore  not 
the  cesluique  tiustcnt. 

Held,  that  Section  10  of  the  Limitation 
Act  was  not  applicable  to  the  case.  ANANT 
SITARAMBOVA  PUJaRT  v.  KASHINATH 
GOVIND,  PUJARI.     3  B   Ii-  R.  422- 

125  8.  10 -S  10  -  Limitation— Trust- 
Land  placed  in  charge  of  dfendant's  ances- 
tor.    Suit  to  recover  possessioii  of. 

One  6\  ihe  ano  stur  of  the  plaintiffs,  had 
some  time  before  18il  placed  certain  land  in 
charge  of  one  B,  tlie  ancestor  of  the  defend- 
ant, and  there  was  an  understanding  between 
S  and  B  that  the  latter  would  look  nitot  and 
manage  the  land  and  deliver  it  back  again 
to  6  or   his  represeutative    whenever   called 


upon  to  do  so.  At  the  settlement  of  18t4  B 
was  recorded  as  a  khaiknr  of  the  .said  land 
and  a  miichalka  was  executed  by  him  about 
the  fact  th;it  he  hold  the  land  in  trust  sub- 
ject to  the  condition  to  restore  it  when  de- 
manded by  the  p'oprietor.  In  the  next  set- 
tlement of  1S04  H,  the  sou  of  B,  was  first  re- 
corded as  khaik'ir,  but  afterwards  the  entry 
was  verified  and  changed  into  mnkktar  or 
a^ent  on  behalf  of  the  proprietor.  In  1900, 
R,  sou  of  H,  asked  the  Sotilcin  jiit  Officer  that 
his  name  might  bo  entered  as  owner  of  the 
land  but  his  application  was  rejected.  In 
1903  thj  plaintiifs,  representatives  of  the 
ori'^inal  owner,  brought  a  sust  against  the 
defendant  to  recover  possession    ot  the  land. 

Held,  that  the  trust  as  originally  created 
was  not  a  constructive  trust,  but  a  trust  for 
a  specific  purpose  and  the  case  fell  withia 
section  10  of  the  Limitation  .\ct  and  was 
not  time-barred.  MITUA  LAL  SAHI  v. 
R\JIB  LO  )HAN  JOSHI.  A-  W-  .N-  1905 
p.  89  =  2  A.  L.  J.  247 

126-  S-  10-- '5.  10 — Limitation— Triist — 
Resulting  trust -Trusts  Act  (II  of  1882)  Sec- 
tion's 81,  83. 

Section  10  of  the  Limitation  Act,  1877, 
does  not  apply  to  a  resulting  trust  in  favour 
of  the  settlor,  which  arises  by  the  operation 
of  sections  81  and  83  of  the  Indian  Trusts 
Act,  1882,  on  the  ground  that  the  object  of 
the  original  trust  is  uncertain  or  undiscover- 
able. 

Whether  the  resulting  trust  flows  from 
the  invalidity  of  the  declared  trust,  it  is 
equally  a  substituted  trust,  that  is  a  trust 
which  is  created  by  the  law  fonte  de  mieux, 
that  is,  as  the  best  arrangement  which  the 
law  regards  as  possible  in  difficult  circum- 
stances. This  general  rule  is  affected  to  this 
extent  only,  that  where  there  is  a  trust 
covering  the  whole  estate,  and  the  bequests 
do  not  exhaust  the  whole  estate,  the  trustees 
are  express  trustees  of  the  residue  for  the 
heir  of  the  testator.  MUTHRADAS  DaMO- 
D4RDAS  V.  VAN;)RAWaMDaS  SOONUER- 
n.    8  B  LR  828-31  B  222. 

127-     S-  10— •'i'-  10— Executor — Trustee — Li- 
mitation. 

A  suit  by  a  legatee  to  recover  the  rents 
bequeathed  from  the  executor  who  had  col- 
lected them  is  not  barred  by  limitation.  A 
testator  bequeathed  the  rents  of  certaia 
houses  to  his  wife  and  sis^ter-inlaw  and  direct- 
ed his  son  to  provide  them  with  main- 
tenance The  son  was  also  directed  to  pay 
the  taxes  and  keep  the  house  in  repair.  The 
son  collected  rents  for  six  years,  but  did  not 
pay  them  over  to  tlie  widows.  In  a  suit  by 
them  to  recover  the  amount,  held,  that  the 
son  was  executor  occording  to  the  tenor  and 
that  no  portion  of  the  cUim  was  barred  oy 
limitation.     R  VMDKAN  v.  MANIBAI.     3  fi. 

L.  R  45  =  25  B  429- 

128-  8.  10.  An:  148 -S.  10,  Art.  143 
—  Fund  ill  Court  -Secretary  of  State  and 
Court  officers,  if  trustees— Forget  endorsement 
on    Government    promissory  notes — Holder   in 
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due,  course— Di' feci  of  title  of  holder— 32  C.  109 
Seo  Col:  540. 

129-  S-  10  —S.  10  — Promise  to  jiay  barred 
debt— 'Novation— 132  P.  R.  190i.  Soo  Col:  293. 
i.  130>  S-  10.  28— Trust — Adverse  liossession 
—  Limitation — Revival  of  riglit  to  sue  once 
barred. 

The  plaintiff,  Shcbait,  sued  to  recover 
posssesion  of  trust  property  from  the  defen- 
dant on  the  allegation  that  a  gift  of  the  same 
in  1B20  hy  a  former  Shcbait  to  the  defen- 
dants' predecessor  in  interest  was  invalid. 

Held,  that  a  person  in  the  position  of  the 
defendant  is  one  "in  whom  property  has 
become  vested  in  trust  for  any  specific  pur- 
pose" within  the  meaning  of  section^lO  of  the 
Limitation  Act,  1877. 

But  notwithstanding  section  10  of  Act 
IX  of  1871  the  suit  was  barred  by  limitation, 
the  right  to  sue  having  been  barred  under 
the  old  law.  11  Mad.,  274  followed.  4  Cal., 
455,  referred  to. 

The  two  statutes  relating  to  limitation 
in  force  previously  to  Act  IX  of  1871  did  not 
contain  any  provision  similar  to  section  10 
of  Act  IX  of  1871  and  XV  of  1877  11  M.  I. 
A.,  345.  361;  13  B.  L.  R.;  (P.  C.)  177;  20  W.  R., 
375;  27  Cal,,  1004;  L.  R.,  27  I.  A.,  103  referred 
to.  JAGAMBA  GOSWAMINI  v.  RAM 
CHANDKA  GOSWAMI.     81.  C-  814. 

131  S.  10,  ^rt.  62— S.  10,  Art.  62— Suit  for 
recovery  of  deposit. 

A  suit  for  recovery  of  a  sum  of  money 
kept  in  deposit  with  a  particular  person  is 
governed  by  Art.  62  of  Sch.  11  of  the  Limi- 
tation Act  and  not  by  S.  10  of  that  Act. 
MUKHTA  PRASAD  v.  GANJRAI  SINGH. 
1  A  L  J  442- 

132-  S.  10,  Art.  95— S.  10,  Art.  95— Admi- 
nistration suit — Suit  to  set  aside  decree  obtain- 
ed by  fraud — Jurisdiction  of  High  Court,  Ori- 
ginal side,  C.  P.  C.  Act  V  of  1908  S.  20,  O.  II. 
B.  4,  5. 

By  his  Will  dated  the  9th  August  1874, 
the  plaintiff's  husband  gave  out  of  certain 
Zamindaris  and  other  immovable  properties, 
and  also  moveable  properties  all  that  he  pos- 
sessed,-—one-third  to  his  brother,  th-  defend- 
ant N,  another  third  to  his  brother,  the  de- 
fendant P,  and  directed  that  the  remaining 
third  should  bc^  managed  by  his  executors  to 
pay  certain  legacies  and  monthly  allowances 
and  debts,  and,  subject  thereto,  to  pay  the 
income  of  such  share  to  the  plaiftiff  for  life. 
He  appointed  his  brothers,  N  and  P,  and  one 
K,  executors  of  his  will.  K  renounced,  and 
probate  was  granted  to  N  and  P. 

On  24th  May  1877  N  and  P  settled  their 
movable  and  immovable  properties  by  a  deed 
of  trust.  This  deed  did  not  affect  the  one- 
third  of  the  testator's  estate  in  which  plaintiff 
was  interested. 

In  1881  P  became  dissatisfied  with  the 
deed  of  trust.  On  27th  July  18S8  a  dped  of 
reference  was  executed,  to  which  the  plaint- 
iff's signature  was  obtained,  referring  inat- 
ters  in  dispute  to  arbitration.  On  the  12th 
June   1889   a    further   agreement  to   refer  to 
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arbitration  was  executed,  to  which  the  plaint- 
iff was  a  party  by  which  she  purported  to 
empower  the  arbitration  to  cancel  the  deed 
of  trust,  to  partition  the  estate  and  to  sottlo 
the  trust  accounts. 

On  lOth  July  1889  the  arbitrators  made 
their  award,  by  whicli  they  purported  to  can- 
cel the  trust-deed  and  decided  various  oLhep 
matters  in  many  various  particulars  in  a 
manner  very  adverse  to  the  interests  of  the 
plaintiff. 

On  2"th  July  1889  N  filed  a  petition  in  the 
Court  of  the  24  Purgunuahs  at  Alipure  for 
the  confirmation  of  the  award,  and  a  con- 
sent-decree was  passed  on  29th  August  1839. 
On  first  March  1891  two  permanent  leas- 
es were  executed  by  N  and  P  as  executors, 
one  in  favour  of  N,  and  the  other  in  favour 
of  P,  and  the  signature  of  plaintiff  was  also 
obtained  to  these  leases. 

The  plaintiff  (who  was  a  pardanashin) 
was  only  13  years  of  age  when  the  will  was 
executed.  She  brought  the  present  suit 
against  the  executors,  in  which  she  sought  in 
the  Original  Side  of  the  High  Court  to  have 
the  deed  of  trust,  the  award,  the  consent  dec- 
ree, and  the  leases  declared  fraudulent  and 
void  as  against  her;  she  also  prayed  to  have 
the  will  of  her  husband  construed,  for  an 
account  on  the  basis  of  wilful  default,  for 
the  appointment  of  a  receiver  and  other 
consequential  relief. 

The  plaintiff  said  that  her  supposed  as- 
sent to  the  arbitration  -proceedings  to  the 
award,  to  the  decree,  etc.,  were  each  and  all 
obtained  by  the  fraud  of  N,  that  she  believed 
that  be  was  protecting  her  interests  whilst 
in  fact  he  was  betraying  them,  that  she  waa 
entirely  under  his  influence  and  did  what 
he  told  her  to  do,  that  she  knew  nothing 
about  the  transaction  in  question,  that  the 
various  documents  were  never  explained  to 
her,  and  that,  in  fact,  she  put  her  name  and. 
gave  her  assent  to  any  and  every  documenta 
which  M  put  before  her  and  told  her  to  sign. 
N  traversed  plaintiff's  statements  and  the 
following  preliminary  objections  were  raised 
by  him. 

(1)     That  the   Court  had  no    jurisdicitoQ 
to  set  aside  the    decree,,  that  the    only    Court 
that  could  set  it  aside  was  the    Court    which 
pronounced    it,    viz.y    the  Court    at    Alipur; 
(2)  that  the  Court  had  no  jurisdiction    to    sat 
aside  the  mokiirari  leases,  as  the  suit,   so    far 
as  they  were  concerned  was  a  suit  i  for  the  re- 
covery of  immovable   property  and    so   ought 
to   have    been    brought  in   the    Court  withia 
the  local  limits  of  whose  jutisdictioa  the  pro- 
perty was    locally    situated,    and  that   it   was 
not  locally  situated  in  Calcutta;  (3)    that    the 
suit  was  barred  by  limitatiou;    and    (4)  that  it 
was  multifarious  under  section   44  of    the  Ci- 
vil Procedure  Code. 

Held,  (1)  that  the  Court  had  jurisdiction 
to  entertain  the  suit  and  the  plain- 
tiff was  entitled  to  show  that  the 
decree  of  the  Alipur  Court  was  ob- 
tained by  fraud. 
(2)    That  the   suit  could   be  regarded  as 
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administration-suit  and  not  a  suit 
for  land,  and  the  High  Court  had 
jurisdiction  to  set  aside  tlio  mokurari 
leases  as  prayed  for  by  tlie  plaintiff, 
though  tbe  land  comprised  in  the 
leases  was  situate  outside  the  juris- 
diction of  the  High  Court — 3  Gal., 
and  Fm.,  ^TJ;  10  H  L  Gas.,  404;  3 
C.  W.  N.,  G60;  S.  C.  27  Cal.,  11, 
referred  to. 

That  if  the  leave  of  the  Court  be 
given  in  cases  in  •which  part  of  tho 
land  is  within  and  part  is  with- 
out the  local  limits  of  tho  High 
Court,  the  defect  is  cured — 3  B.  L. 
B.   0.   J.,   85,  fuUoived. 

(3)  That  the  suit  fell  within  section 
10  of  the  Limitation  Act,  and  if 
this  were  not  so,  the  bar  was  saved 
by  article  95  of  the  Second  Schedule 
of  the  Act— 5  Gal.,  910;  8  Gal,  766, 
referred   to. 

(4)  That  the  suit  was  not  bad  by  reason 
of  section  44  of  the  Civil  Procedure 
Code,  as  the  suit  was  not  a  suit  for 
recovery  of  immovable  property, 
or  to  obtain  a  declaration  of  title 
to  immoveable  property  and,  even 
if  it  were,  the  leave  of  the  Court 
had  been  obtained  to  the  bringing 
of  the    suit. 

(5)  That  a  testator  by  permitting  exe- 
cutors to  pay  at  their  discretion 
his  share  of  the  expenses,  whatever 
they  might  be,  does  not  give  them 
such  an  absolute  discretion  in  the 
matter  as  might  deprive  the  bene- 
ficiaries of  any  beneficial  interest 
in  the  estate — t  Knajip  245,  followed. 

(6)  That  when  a  case  is  based  on  fraud, 
the  fraud  must  be  proved  and  no 
relief  could  be  given  on  any  different 
ground.  The  obtaining  of  property, 
or  of  any  benefit,  through  the 
undue  and  unconscientious  abuse 
of  influence  by  a  person  in  whom 
trust  and  confidence  are  placed, 
must  be  treated  as  fraud  of  the 
gravest  character — 8  Gh.  App.,  887, 
followed.  NISTARINI  DASSI  v.  RAI 
NANDO  LAL    BOSE.     7    W-   N- C. 

853  30  C   369. 

133  S-  10  Art.  120— S.  10,  Art  120— Execu- 
tor once  acting  under  a  luill  cannot  renounce 
his  duties— Practice — Heir  siting  the  executor 
for  accounts- -Limitation — 

A  very  small  interference  or  intermedd- 
ling with  tho  estate  of  his  testator,  on  the 
part  of  a  party  appointed  executor  under  a 
will,  is  sufficient  to  charge  him  with  liability 
as  exocutor. 

One  having  acted  unquestionably  as  an 
executor,  cannot  renounce  that  character 
and  all  the  liabilities  which  attach  to  it; 
having  once  acted,  the  subsequent  renuncia- 
tion is  void,  and  ho  continues  liable  to  be 
sued  in  tho  character  of  an  executor.  (1  Y 
andT  409  followed.) 
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In  an  action  against  executor  for  accounts 
it  i3  not  necessary,  when  making  a  reference 
to  tho  CommisHionor  to  take  accounts,  to  give 
leave  to  tho  plaintiff  to  m  ike  an  application  to 
have  accounts  taken  on  the  footing  of  wilful  de- 
fault pending  the  reference.  Modern  practice 
allows  of  an  order  charging  wilful  default  be- 
ing made  at  any  time  during  the  continuance 
of  the  action  on  a  proper  case  being  shown. 
In  a  suit  brought  by  the  plaintiff  against 
tho  executors  of  the  will  of  her  grand-  father 
praying  for  a  declaration  that  in  the  events 
that  had  happened,  she  was  entitled  abso- 
lutely and  solely  to  tho  property  left  by  her 
grand  father,  and  for  account  of  the  property 
in  the  hands  of  the  executors,  the  plaintifT  is 
only  entitled  to  accounts  from  the  defendants 
for  six  years  preceding  the  suit,  as  she  took 
no  interest  under  the  will  and  tho  executors 
were  not  trustees  for  her  and  the  property 
did  not  vest  in  them  for  any  specified  purpose 
in  her  favour.  Such  a  suit  is  not  a  suit  for 
the  purpose  oi  following  such  property  in  the 
hands  of  the  Executors  and  Trustees.  AYSHA- 
BAI  V.  EBRAHIM  HAJI  JACOB,  10  B-  L-  R. 

117. 

134  S-  10,  —  Art  124,  144— S.  10.  Art 
124,  144. — Turst — Siiit  for  possession  of  trust 
property  as  manager  —Adverse  possession. 

The  founders  of  a  trust  appointed  two 
trustees  who  refused  to  act  as  such.  The 
plaintiff  claimed  possession  of  tho  trust  pro- 
perty as  manager  by  right  of  inheritance  de- 
rived from  the  founder.  There  was  no  allega- 
tion that  the  property  had  been  applied  to 
purposes  other  than  those  of  the  trust  of  the 
endowment. 

Held,  that  the  limitation  applicable  to 
the  suit  was  that  prescribed  by  Article  124  or 
144  of  the  second  schedule  of  the  Limitatioa 
Act,  and  began  to  run  from  tho  date  on 
which  the  defendants  or  their  predecessors 
in  title  took  possession  adversely  to  the  plain- 
tiff. 6  All.  1  referred  to.  JADUNATH  PRASAD 
V.  GIRDHAR  DAS  A.  W.  N.  71  1905.  P.  69— 
27.  A.  553, 

135  S.  10,~Art  134,  144— S.  10,  Arts.  134 
and  144 — Sale  of  immoveable  property  of  a 
Religious  Institution  by  its  Mohant — Suit  to 
recover  it  by  his    successor — Trustee. 

Held,  by  the  Full  Bench  of  three  Judges, 
that  (1)  in  tho  Punj\b  a  Mahant  or  other 
similar  head  of  a  Roligious  Institution  is  the 
trustee  for  the  property  under  his  control  as 
Mahant,  within  the  moaning  of  Art.  134, 
Indian  Limitation  Act  XV  of  1877;  that  (2)  a 
suit  to  rrcover  possession  of  such  property 
alienated  for  value  by  a  INIahant  in  excess 
of  his  powers  and  in  violation  of  the  trust 
must  be  brought  within  12  years  of  tho  date 
of  alienation;  and  that  (3)  if  such  a  suit  is 
brought  by  tlie  successor  of  the  Mahant  who 
made  the  alienation,  limitation  as  against 
him,  runs  not  from  tho  dato  of  his  appoint- 
ment but  from  the  date  of  his  alienation. 

Held,  also,  that  the  said  article  is  not 
restricted  in  its  application  to  purchasers  ia 
good  faith,  but  applied  equally  to   an   aliena- 
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tion  from  a  trustee  for  value  oven  if  ho  takes 
thi)  propel  Ly  with  full  kuowlodgo  that  tlio 
ali'JMor  is  acting  in  i-xcoss  of  his  powers  Civ. 
Appeal  No.  48  of  1890  decided  on  the  19th 
July,  1898,  by  Oliatterj  and  Anderson,  JJ., 
(seo  35  V.  W  11.  1908  --dO  P.  R.  1908),  diss;  89 
P.  H.  1901  and  8  P.  U.  1902,  li;  20  A.  482 (P.  B): 
14  B  458;  27  B.  308,  878  and  509,  respectively, 
F;  23  C.  58G;31  C.  814;  88  0.  511  ;  2  C.  L.J. 
647;  13  M.  277  124  M  471  and  9  M.  L.J.  98,  F. 
MA H ANT  HAH  01  .N  DKV  v.  BALDEO 
DAS.    123  p.  W.  R   1908   (F  B). 

136     S-  10,  AH  I3i,  144     S.  10,  Art  134:,  144 

.^DebiUter  property — Permanent  lease,  grant 
of — Suit  to  set  aside  lease  and  recover  posses- 
sion -  Evidence  Act  (1  of  1872),  section  90 — 
Proper  custody  of  ancient  document — Admis- 
sion of  document,  without  proof  of  proper 
custody,  objection  as  to,  if  may  be  taken  on 
appeal — Valid  dedication,  what  constitutes  — 
Limitation — Trustee — Notice,  by  lessee  of  de- 
butter —  Chnrocter  of  property ,  effect  of — Mine- 
rals, if  inchided  in  permanent  lease — Civil 
Procedure  Code  {Act  XIV  of  1882),  section  53— 
Amendment  of  'plaint. 

Debulter  property  is  property  dedicated 
to  a  god  or  gods.  Where  in  a  document 
there  was  nothing  to  shew  that  there  was 
such  a  dedication,  except  the  use  of  the  word 
•'Debutter"  and  the  grant  is  made  apparent- 
ly for  the  personal  enjoyment  of  the  gran- 
tee, and  the  grantor  may  have  contemp- 
lated that  the  profits  of  the  property,  after 
satisfying  'the  personal  wants  of  the  grantee, 
■would  be  devoced  to  the  service  of  toe  god 
whom  he  attended. 

Held,  that  such  an  expectation  may  ex- 
plain the  use  of  the  word  "Debutter"  but 
does  not  suffice  to  constitute  a  valid  dedi- 
cation to  the  god.  2  C.  L.  J.  546  (552)  fol- 
lowed. 

A  permanent  mokurtari  lease  is  an  alie- 
nation of  the  proprietary  interest  pro  ^arifo, 
and  if  the  property  is  debutter,  the  aliena- 
tion by  the  lessor  is  beyond  his  legal  com- 
petence and  the  possession  of  the  lessee  be- 
comes adverse  to  the  lessor  as  from  the  date 
of  the  lease  and  a  suit  to  recover  posses- 
sion of  such  property  as  debutter  property 
is  prima  facie  governed  by  article  144  of  the 
second  schedule  of  the  Limitation  Act.  23 
Mad.  271  i  P.  C.)  followed.  15  W.  B.  24,  {P. 
C.),  2  C  L.  J.  448  distinguished. 

The  fact  that  the  lessee  had  notice  that 
the  property  she  was  acquiring  was  debut- 
ter property  does  not  preclude  the  lessee 
from  being  regarded  as  a  purchaser  within 
the  meaning  of  article  134,  schedule  II  of 
the  Limitation  Act,  and  an  "assign  for  valu- 
able cousidoration,"  within  the  meaning  of 
section  10  of  the  Limitation  Act. 

Under  section  10  of  the  Limitation  Act, 
time  is  no  bar  to  an  auction  against  the 
trustee  himself,  his  representatives  or  as- 
signs, except  an  assign  for  valuable  consi- 
deration, but  as  regards  the  latter  tiie  period 
of  12  years  from  the  date  of  the  purchase 
ia  to   be   the  period   within   which  the  suit 
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must  bo  brought.  2  C.  L.  J.  546  (552),  re- 
ferred to. 

A  permanent  lease  including  "all  rights 
of  various  kinds"  with  the  ^exception  ouly 
of  tho  homestead  includes  the  mmorala. 

llaviug  regard  to  tho  proviso  of  sectiod 
53  of  tho  Code  of  Civil  Procedure,  as 
amendment  of  the  plaint  a  yoar  or  more  after 
tlio  institution  of  tho  suit  and  inconsistent 
with  tho  original  claim  to  improper  and 
should  not  be  allowed.  SHYAMa  CHARAN 
NUNDY  u.  ABHIRAMGOSWAMI.     3   Q.    L- 

J,  306-10  C-   W.  N.  738  =  33  0-  611.    See 

for  other  facts  Col.  I92. 

137  S  10,  An.  142—8.  10,  Art  142— Bud- 
dhist Law:  Inheritance — Sale  of  undivided  es- 
tate by  co-heir — Suit  to  set  aside — Limitation. 

Whan  a  suit  is  brought  to  set  aside  a 
sale  of  undivided  ancestral  property  by  one 
of  the  co-heirs,  the  circumstances  of  the 
case  should  be  examined  with  a  view  to  de- 
termine whether  the  suit  is  one  for  pre- 
emption goverued  by  Article  10  of  Schedule 
11  of  the  Indian  Limitation  Act,  or  one  for 
possession  governed  by  Article  142 

Nga  Myaing  v.  Mi  Baiu  (1874),  S.  J.  L.  B,, 
39;  Ma  Nyiue  v.  Lu  Bu  (1877),  y.  J.  L.  B.,  76; 
Ebrahim  v.  Arasi  (1898),  P.  J.  L.  B.,  26; 
Mating  La  Dok  and  Maung  Pyin  v.  Ma  Po 
(19G0),  2  L.  C,  127;  cited.  MA  KG  U  v.  TUJSl 
E,  8  I,.  B-  R  1905  p.  7. 

137  S- IQ—S.  10— -Executor   himself  a  deh- 
or— Grounds  saving — Lunitation—lO  B.  L,  R, 

346  Col.  1434. 

138  S.  10,  Mt  143— S.  10,  Art.  US—Temple 
trustee  getting  property  from  private  owner 
in  exchange  for  temple  lands — Transfer  for 
valuable  consideration — Suit  by  paramouyit 
owner  for  lands  exchanged — Decree  in  first 
Court  —  Temple  dispossessed  in  execution — Ap' 
peal  by  temple — Final  decree — Suit  by  trus- 
tee within  12  years  from  date  of  final  dec- 
ree— Limitation. 

A  transfer  by  way  of  exchange  of  land 
alleged  to  belong  to  a  private  owner  to  a 
temple  in  exchange  for  temple  properties 
transferred  to  such  private  owner  by  the 
temple  trustee  is  a  transfer  for  valuable 
consideration  and  is  not  a  mere  volunta- 
ry transfer  within  the  meaning  of  S.  10 
of  the  Limitation  Act.  A  temple  trustee 
suing  to  recover  property  excnanged  by 
him  or  by  his  predecessor  by  reason  of 
the  temple  being  deprived  of  property  got 
back  in  exchange  owing  to  a  defect  of 
title  will  be  barred  by  limitation  (Art.  143^ 
and  will  not  be  saved  by  S.  10  of  the  Li- 
mitation Act.  The  cause  of  action  for  such 
a  suit  does  not  run  when  the  temple  ia 
dispossessed  for  th^  first  time  in  execu- 
tion of  a  decree  obtained  in  a  suit  insti- 
tuted against  the  temple  by  a  third  party 
claiming  under  a  paramount  title  but 
only  from  the  dato  of  the  final  decree  in 
such  suit.  A  plaintiff's  cause  of  action  un- 
der S.  119  of  the  Transfer  of  Property  Act 
does  not  arise  before  the  date  of  the  final 
decree  in    the  suit  in   which     he    was  dia- 
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possessed  and     ho     will     bo     in    timo    if    ho 
brings  a  suit   before    tho     oxpiratioa    of    12 

J  ears    from    tho  date    of  such     d.joroo.     R\.- 
AGOPALAN  V.   TIUUPANANTIIAL  TllVM- 

BIRAN.    17  M-  L.  J.  149-30  M  316. 

139  8.    11,    Art   57  S.  21,    Art  37— Salt  for 
money  lent. 

A  suit  to  recover  tho  balance  of  money 
remaining  duo  after  tho  sale  of  tho  articles 
pledged  as  its  security  is  merely  a  suit 
for  money  lent,  and  the  period  of  limi- 
tation applicable  to  such  a  suit  is  three 
years  from  the  time  tho  loan  is  made;  un- 
der Art.  67  of  tho  Limitation  Act,  1377. 
YELLAPA  V.  DESAYAPPA.  7  B-  L-  E- 
739-30  B  218. 

140  S.  11,   Art  43,  49,  145.-S.  11,   Articles 
48,   49,   145 — Pledge — Limitation. 

Plaintiff's  mother  deposifcod  in  October 
1897  ornaments,  money,  etc.,  with  defen- 
dant, her  brother,  for  safe  custody.  Slie 
demanded  their  return  iu  April  18'J8,  but  it 
was  refused.  Shortly  afterwards  she  died. 
More  than  three  years  after  thia  demand 
and  refusal,  the  plaintiff,  a  minor,  brought 
a  suit  to  recover  the  ornaments  or  in  the 
alternative  to  recover  their  value.  The 
Lower  Court  hold  the  claim  barred  uader 
Articles  48  and  49  of  tho  Limitation  Act, 
1877. 

Held,  that,  so  far  as  the  suit  related 
to  recovery  of  ornaments,  it  was  governed  by 
Article  145  of  tho  Limitation  Act,  1877,  and 
was   not   time  barred. 

If  there  bo  two  Articles  which  may 
cover  the  case,  the  one,  however  more  gene- 
ral and  the  other  raoro  particular  or  spe- 
cific, as  a  principal  of  construction  the 
more  particular  and  specific  Article  ought 
to  be  regarded  as  tho  one  governing  tho 
case.  NARMADABM  (SHIV  LAL  GANGA 
SHANKAR)  V.  BRAWANI  SHANKAR  (DU- 
LAVRAM).    4  B.  li.  R.,  72-20  B-  430. 

141  S-  12— S.     12- -Limitation— Time   re- 
qtiislte  for  ohiaining  copy  of  judgmcyit. 

The  date  of  the  judgment  of  the  District 
Court  was  January  28th  1904.  The  Court 
closed  for  the  vacations  on  April  18th  and 
re-opened  on  June  20th.  Tho  appellant 
made  an  application  for  a  copy  of  the 
Judgment  on  tho  20th  of  June,  obtained  his 
copy  on  the  22nd,  and  filed  his  appeal  in 
-the  High  Court  on  July  Uth,  the  first 
day  after  the  reopening  of  the  High  Court. 
Held,  that  the  appeal  vvns  barred,  for  the 
appellant  was  not  entitled  to  exclude  the 
period  during  which  the  District  Court  was 
closed  as  time  requisite  for  obtaining  a  copy 
of  the  judgment  within  tho  meaning  of  sec- 
tion 12  of  the  Limitation  Act.  25  Bom.  514 
and  25  Bom.  58G  distinguished.  VENCATA 
RAO  V.    VENKATACHALAM    CHETTY,  15 

ML- J-  109  =  28  M  452. 

142  S  12— S.  12-Tivie  requisite  for  obtain- 
ing  a  cojyy—U.  B.  R.  1905  P.  24  See  C  P  C  Act 
V  of  1903  O  XLI   R  11. 

143  S  12-^.  12~Court  Fees  Act  (VII  of 
1S70),  sc/i.  /,  arts.  4,5 — Application  for  review 
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of  Judgment  —  Deduction  of  time  speiit   in   ob» 
taining  copy  of  the  Judgment. — 

Judgment  was  passed  on  tho  26th  Octo- 
ber, IHI'S.  Application  for  review  was  filed 
On  2SlLh  January,  1399.  Tho  applicant  paid 
onebalf  tho  fee  leviable  on  tho  memorandum 
of  appeal. 

lldd,  that  tho  application  was  insuffici- 
ently stamped  under  art.  5  of  the.  Court  Feog 
Act  and  that  >».  full  foe  was  required  under 
art.  4  sch.  I  of  tho  Court  Foes  Act. 

Held,  further,  that  in  computing  the 
period  of  eighty-nine  days,  tho  timo  requisite 
for  obtaining  copy  of  the  judgment  under  s. 
12  of  tho  Limitation  Act,  cannot  bo  deduct- 
ed.—JAGATPAL  SINGH  V.  JAGE^HWAR 
BAKHSH  SINGH,  2  O.  G  ,  302- 

144  S  12  — S  12 — Time  requisite  for  obtain' 
ing  copies  -Decree  remaining  ^msigned. — 

"  In  computing  the  time  to  be  excludecl 
under  S.  12  of  the  Limitation  Act  from  a 
period  of  limitation  tho  timo  requisite  for 
obtaining  a  copy  does  not  begin  until  aa 
application  for  copy«has  been  made.  If  there- 
fore after  t!ie  judgment  the  decr<»e  remains 
unsigned,  sucn  interval  is  not  to  be  excluded 
from  tho  period  of  limitation  unless  applica- 
tion is  actually  unnecessarily  delayed  through 
the  d.3creo  not  having  been  signed."  (BecJii 
V.  I!isan-ul-lah),  12  All.,  461,  followed).— 
KA.MILCHY\  SINGH  v.  INDAR  DOWl^ 
SINGH,  1  O.  G-,  184. 

145  S  12  —.^'.  12 — Appeal — Time  requisite 
for  obtaining  copies  of  decree  and  judgment — 
Application  for  copy  of  judgment  made  on  re- 
opening of  Court  after  vacation. 

In  this  case  judgment  was  deliverod  on 
tho  22nd  December  1900  tho  last  day  before 
thu  Chvistraas  vacation  at  4  p.  m,  when, 
according  to  tho  practice  of  the  Court, 
papers  were  not  received.  Tho  appellant 
made  his  application  for  -i  copy  of  tho  j'^dg- 
mont  on  the  7th  January  1901,  tho  day  oa 
which  the  Court  re-opaned  after  the  Christ- 
mas holidays  and  presented  his  appeal  oa 
a  day  which  was  iu  timo  if  ho  was  entitled 
to  deduct  the  period  during  which  tho  Court; 
was  closed.  The  appeal  was  rejected  on  the 
ground  that  it  was  out  of  timo.  On  second 
appeal  it  was  contended  (1)  that  second 
appeal  did  not  lie  and  (2)  that  inasmuch  as 
no  application  for  a  cop/  of  the  judgment 
was  made  before  the  Court  closed,  the 
appellant  was  not  entitled  to  have  tho  period 
during  which  the  Court  remained  closed 
deducted  in  the  computation  of  time. 

Held,  lliafc  tho  contentions  wero  not 
valid,  7  All,  42.  9  Bom.,  452,  12  Cal.,  30,  16 
Mad.  285  and  22  Mad.,  155  followed.  SAMI- 
NATHA    AIYAR    v.    VENlvATASUBBA    AI- 

YAR.    13M.  L  J.  300  =  27M.  21- 

143  S  VI— ^  12  -Computation  of  period  of 
limitation  prescribed  for  appeal — Time  re- 
quiste  for  obtaining  copy  of  decree  and  jiidg- 
mcnt  to  be  excluded. 

Undor  vS.  12  of  tho  Limitation  Act,  the 
time  requisite  for  obtaining  a  copy  of  the 
dccroo  must  be   cxcludod  iu   computing   the 
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period  of  limitation  proscribed  for  an  appeal, 
and,  also,  tlio  time  requisite  for  obtaining  a 
copy  of  the  judgment,  on  which  it  is  found- 
ed, must  bo  excluded.  11  Bur  L.  R.  220-3 
L  B  R  G2  followed.  MA  TFIKIN  YIN  v. 
FOUOAR  BROTHERS  &  CO.  LTD.,  14  Bur. 
L  R  8 

147  S  12— ''S.    12 — Appeal — Time   requisite 
for  obtaining  copies — Minority  of   appellant. 

In  computing  the  period  of  limitation 
prescribed  lor  an  appeal,  the  time  requiste 
for  obtaining  copies  of  decree  and  judgment 
is  excluded  only  when  the  copies^aro  applied 
for  by  the  appellant  himself. 

Minority  is  no  ground  for  extension  of 
the  period  prescribed  for  an  appeal.  iRAMA- 
MURTHI  AIYAR  v.  SUBRaMANIA  AI- 
YAR  12  M.  L-  J.  885. 

148  S-  12— S.  12  '*  TiniQ  requisite  for  ob- 
taining a  copy  : — 

The  words  "  time  requisite  for  obtaining 
a  copy  "  in  the  second  and  third  paragraphs 
of  S.  12  of  the  Indian  Limitation  Act,  1877 
are  not  confined  to  case  where  the  person 
appealing  has  in  person  or  by  a  properly 
authorized  agent  applied  foi  a  copy  of  a 
judgment  or  decree  12  M.  L.  J.  385  di^s. 
from— RAM  KISHAN  SHASTRI  v.  KASHI 
BAI.  1907  A.  W  N.  67=4  A-  L.  J.  152- 
29  A.  264. 

149  S-  12 — S  12 — Limitation — Time  re- 
q^iibite  for  obtaining  copy. 

The  words  '  the  time  requisite  for  ob- 
taining a  copy'  in  the  second  and  third 
paragraphs  of  Section  12  of  the  Limitation 
Act,  are  not  confined  to  cases  where  the  per- 
son appealing  has  in  person  or  by  a  pro- 
perly authorised  agent  applied  for  a  copy  of 
a  judgment  or  decree.  KASHI  BAI  v.  RAM- 
KISHAN    SHASTARI    A-   W-   N=    1906-    P. 

223 

150-  S.  12— S.  12— Time  requisite  for  ob- 
taininy  copies  of  decree  ajid  judgment. 

Upon  an  application  for  copies  of  judg- 
ment and  decree  the  applicant  was  asked  on 
the  23rd  September  1900  to  furnish  the  re- 
quired number  of  folios  within  four  days. 
The  Court  closed  on  the  22nd  September  and 
the  clerk  on  the  23rd  September  refused  to 
receive  the  folios  until  the  Court  re-opened 
on  the  26th  October  when  folios  were  filed 
and  copies  made  and  given  to  the  applicant. 
Held,  that  the  applicant  was  entitled  to  a 
deduction  of  the  time  up  to  the  26th  Octo- 
ber 1900,  as  the  time  requisite  for  obtaining 
copies  of  the  judgment  and  decree.  12  Cal., 
30,  3  C.  W.  N.,  65,  7  C.  W.  N.,  109  referred  to. 
NAWAB  SYED  AMIR  HOSSAIN  KHAN 
BAHADUR  V.  TULSI  DAS.  8-  C-  W- N- 
141 

151.  S-  12 — S.  12 — Copies  supplied  by  Post 
— Delay — ''Time  requisite" — Limitation  Act, 
section  12 — Aypeal. 

Where  copies  are  supplied  by  post  any 
delay  thereby  occasioned  cannot  be  regarded 
as  "time  requisite"  within  the  meaning  of 
section  12  of  the  Limitation  Act.  GARUD 
CHAMAR  V.  HIRA  RAM    KOSHTA.     14.  Q. 

P.  L.  R.  ISOl  p.  40. 
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152.  S  1%— S.  12 -Punjab  Courts  Act  S.  70 
(/)  {/;) — Computation  of  limitation  —  Deduction 
of  time  necessary  for  obtaining  copies  of  judg- 
ments, etc — Applicability  of  S.  12,  Limitation 
Act — Sufficient  cause. 

A  revision-petition  presented  to  the  Chief 
Court,  more  than  90  days  after  the  date  of 
the  lower  appellate  Court's  decree,  cannot  bo 
entertained  under  cl.  (b)  of  S.  70  (I)  of  tho 
Punjab  Courts  Act,  as  it  is  time-barred.  The 
days  occupied  in  obtaining  copies  of  tho 
jadgnient  and  decree  of  tVje  lower  appellate 
court  cannot  be  deducted  in  computing  the 
time  for  the  above  application,  as  S.  12, 
Limitation  Act,  does  not  apply  to  the  case. 
The  only  question  is  whether  the  applicant 
satisfies  the  Court  that  he  had  sufficient 
cause  for  not  making  the  application  withia 
the  prescribed  period.  But  the  mere  fact 
that  he  had  to  wait  two  days  for  the  copies 
cannot  constitute  "sufficient  cause"  for  his 
not  making  the  application,  when,  in  fact, 
he  got  the  copies  sufficiently  early  tind  had 
thus  ample  opportunity  to  make  his  applica- 
tion long  before  the  expiry  of  the  prescribed 
period  of  90  days.     KISHEN   DIAL  v.    RAM 

DITTA.    20  p.  R.  1907- 

153.  S.  12 — S.  12 — Appeal  against  order 
of  Divissional  Judge  confirming  award  made 
by  Collector  and  dismissing  claim  as  barred 
by  limitation — Construction  of  79.  P.  B.  1904 
See  Col:  853. 

154-  S-  12-S.  12—32.  B.  14— See  C.  P.  0. 
Act  V.  of  1908  No.  1673  and  3126. 

155  S-  12,  Art  151— S.  12,  Art  151— Appeal 
—  'L'iine  requisite  for  obtaining  copy  of  judg- 
ment. 

Section  12  of  the  Limitation  Act  pro- 
vides that  "where  a  decree  is  appealed  ai^aiast 
or  sought  to  be  reviewed,  the  time  requisite 
for  obtaining  a  copy  of  the  judgment  oq 
which  it  is  founded  shall  alto  be  excludea"; 
and  it  is  not  within  the  pjwer  of  the  Court 
to  go  beyond  the  effect  of  that  section.  HAJI 
HASSAM    OOMER   v.  NOOR  MAHOMED,  6 

B.  I*.  R.  920=28B   648- 

156  S.  12,  Art  156~S.  12,  Art  156— Limi- 
tation— Appeal — Decree  signed  after  the  date 
of  judgment — Time  requisite  for  obtaining 
copies. 

Under  section  12  of  the  Indian  Limi- 
tation Act,  1877,  the  time  requisite  for  ob- 
taining a  copy  of  the  decree  begins  only 
when  a  step  lias  been  taken  to  obtain  the 
copy. 

A  party  may  apply  for  a  copy  of  a  decree 
before  it  is  drawn  up  and  signed. 

If  at  the  time  when  an  application  for 
a  copy  is  made  the  decree  is  not  remedy, 
a  party  appealing  is  entitled  to  allowance 
of  the  time  during  which  the  decree  remains 
unsigned,  but  so  long  as  he  has  made  no 
application  for  a  copy  the  non-signature  of 
the  decree  can  leave  no  effect  on  him,  and 
the  period  between  the  date  of  judgment 
and  the  date  on  which  the  decree  was  ac- 
tually signed  cannot  bo  claimed  by  him. 
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Bani  Madhub  Mlttcr  v.  Matiingini  JDas.si, 
(188G)  I.  L.  11.,  13  Cal.,  104;  Gopal  Chandra 
Chahrnwarti  v,  Preonath  DtUt,  (lUOl)  I.  L.  R., 
32  Cal  ,  175;  dissontcd  from. 

Bt'chi  V.  Ahsan  Ullah  Khan  (1890)  I.  L. 
R.,  12  All.,  401;  Yamnji  v.  Antaji,  (18U8)  I. 
L.  R.,  23  Bom.,  442;  followed. 

Afzul  Hosaein  v.  Mnssummat  Umda  Bibi, 
(1895)  1  G.  W.  N.,  93:  Golam  Gaffar  Mandal 
v.Goljan  Bibi,  (1897)  I.  L.  R.,  25  Gal.,  109; 
referred  to.  M\UNG  KIN  v.  MAUNG  SA. 
8Ii  B  R  1905P  62 

157  S.  1^2  -'^-  I2—Soe  10  O.  C.  47— No.  68, 
12  G.  \V.  N.  225  No.  69,  25  B.  58,  No.  70,  A. 
\V.  N.  1906  P.  55  No.  71,  25  B,  584  No.  72,  95 
P.  R.  1908  No.  72  (a)  sii2)ra. 

158  S-  14—^'-  ^4  "  Date  of  Sale,''  mianing 
o/_G  (;.  \V.   N.  776—29  C.  626  Seo  Gol  :  1541. 

159  S-  14— S.  14— Dismissal  of  -plaint— 
Misjoix.der  of  causes  of  action  and  of  parties 
— Liberty  to  bring  fresh  suit — Bar  tinder 
Section  874  C.  P.  C.  7.  B.  L.  R.  90-29  B.  219 
See  OXXIII  R.  1,  2.  Civ.  Pro.  Code. 

160  S.  14-S.  14. 

The  period  of  time  which  under  Section 
14  of  the  Limitation  Act  may  be  excluded 
is  the  time  duritig  which  the  plaintiH  has 
been  prosecutiag  another  civil  proceeding 
whether  in  a  Court  of  first  instance  or  in 
a   Court    of    appeal     against    the    defendant. 

The  officers  of  Government  entrusted 
•with  the  preparation  of  Records  of  Rights 
are  not  Courts,  and  mutation  proceedings 
held  by  them  are  not  civil  proceedings 
within  the  meaning  of  Section  14.  MUHAM- 
MAD SUBHANUL  LAH  v.  THE  SEC- 
RETARY     OF     STATE   FOR.    INDIA     IN 

COUNCIL.    A-    W.    N-    1905-P  54-26 
A  882 

161  S  14— S.  J4— *'  Unable  to  entertain  " 
and  "  iinable  to  decide,"  distinction  between — 
"  Some  other  cause  of  the  like  nature,''  what 
is — Act  XIV  of  1859 — Non-suit — Misjoinder 
of  parties  and  catises  of  action — "  Porsecuted 
with  due  diligence." 

A  plaintiff  cannot  be  said  to  have  pro- 
secuted a  suit  with  due  diligence  within  the 
nii-aniug  of  S.  14  of  the  Limitation  Act 
(XV  of  1877),  when,  owing  to  his  own  neg- 
ligence or  default,  the  suit  is  so  framed 
that  the  Court  cannot  try  it  out  on  the 
merits. 

An  improper  joinder  of  parties  or  causes 
of  action  is  not  "a  case  of  a  like  natuye" 
conLomplated  to  fall  within  the  nieaning  of 
S.  14.  G  W.  R.  184,  10  B.  604,  F.  10  C.  86, 
2:2A.  248,  Diss;  23  G.  821,22  M  494,  Dis- 
tinguished. THE  INDI.XN  PUBLISHERS 
V.  SAMUlilL  CHARLES  ALDREDGE.  12  C- 
W-  N.  473. 

162  S  14  -S  14  N.  W.  P.  Rent  Act,  Sec- 
tion l4S—Suit  by  intervener — 

In  this  case  the  plaintiffs  asserted  that 
they  were  at  the  date  of  suit  in  possession  of 
the  laud  iu  dispute,  the  rent  of  which  had 
been  the  sul  j  ;ct  matter  of  the  suit  in  the 
Rent  Court  ujcided  against  them,  and  they 
prayed  for  maintenance  of  that  posseSoiou 
aud  lor  u  duolarubioa  that  the  laud  belonged 


to  da- 
was  a 
favour 
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to    them   and    that   thoy    wore     entitled    to 
receive  the  rent  of  it. 

Held,  that  the  plaintiffs  by  their  claim 
sought  to  establish  their  title  to  the  rent  of 
the  land  in  dispute,  and  the  suit  was  gov- 
erned by  the  limitation  rule  laid  down  in 
the  last  clause  of  Section  148  of  the  Rent 
Act.  Section  14  of  the  Limitation  Act  wag 
not  applicable  to  the  case,  as  the  plaintiffs 
had  not  prosecuted  any  case  with  due 
diligence  in  any  other  Court  with  the  object 
of  obtaining  relief  claimed  in  this  suit — W. 
N,  All.,  1885,  p.  261  and  10  All  347  ;  referred 
to.  DAS  HATH  RAI  v.  BHIRGU  RAI.  W- 
NA,1901.p  123  =  23  A.  434. 

163  S  14— S  14— Period  during  which 
rigth  to  swi  is  suspended  whether  allowable. 

An  issue  was  raised  between  co-defend- 
ants in  a  suit.  One  of  them  got  judgment 
in  his  favour,  which  however  waa  reversed 
on  appeal.  Then  the  unsuccessful  respon- 
dent filed  a  suit  against  the  successful  ap- 
pellant. 

Held  that  the  plaintiff  is  entitled 
duct  the  period,  during  which  there 
jadgment  of  the  lower  Court  in  his 
i2  M  I  A  244—7  MIA  323  (357)  followed. 

A  Court  of  justice  ought  to  relieve  par- 
ties against  the  injustice  occasioned  by  its 
own  acts  or  eversights  at  the  instance  of  the 
party  against  whom  the  relief  is  sought. 
LAICHAN  CHANDllA  SEN  v.  MADHU 
SUDAN  SEN,  7  C-  L-  J-  59- 

164  S  14—5  14—'  Cause  of  like  nature  ' — 
Nonjoinder — Dismissal  of  suit  after  trial  and 
before  trial  : — 

S.  14  cannot  apply  to  a  case  whore  the  prior 
suit  is  dismissed  for  nonjoinder  and  such 
dismissal  is  based  on  the  fiadings  arrived  afc 
by  the  lower  courts  after  trial. — NARV- 
YANAN  CHETTY  v.  KANNAMA  ACHI. 
28  M.  338  at  341. 

165  8.  14-5.  14— Exclusion  of 
tinii  in  calculating  period  of  limitation  pres- 
cribed for  a  suit— Dae  diligence  and  go<xl 
faith,  u>antof,   in  prosecuting  a  case. 

On  4th  July,  1337,  P's  father  obtain- 
ed a  lease  from  D.,  for  the  years  1295  to 
1297  F.  at  a  reut  of  Rs.  !,  8 JO,  a  year. 
Oa  the  same  date  D.,  her  mother  and  liec 
husband  executed  a  bond  for  11^.  1,  600  in 
favor  of  P's  father  and  in  it  agreed  that 
Rs.  950  of  the  Rs.  1,  6JJ  sh:»alii  be  cre- 
dited to  the  rent,  due  for  1295  F.  under 
the  lease  and  other  sums  to  the  rent  dua 
for  1296  and  1297  B\  Ou  8fch  May,  18ScJ» 
D.  and  her  mother  borrowed 
P's  fatlier  to  be  repaid  with 
Rs.  1-11-0  p.  o.  p.  m.  and 
of  the  debt  to  be  credited  ta 
for  the  last  six  months  of  1297  F.  to  O. 
la  February,  1891,  D.  sued  P.  to  recover 
Rs  3,250  reat  and  ou  2oth  Juno,  IBUl,  P. 
tiled  a  written  statement  claimiag  a  set- 
off for  the  amounts  due  ou  the  bonds  of  4th 
July,  1837,  and  8th  May,  13S8.  The  mattora 
in  dispute  in  that  suit  wore  rcf^r.od  t(» 
arbitratiou    and  ou   20bh  August,   1898»  the 
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arbitrators  by  thoir  award  allowed  tho  sob 
off  claimed  on  tho  bond  of  llh  July,  1887 
but  not  that  on  tho  bond  of  8th  May,  1888. 
the'gouuinonesa  of  which  was  disputed  by  D 
and  her  niuthor  was  no  party  to  tlie  suit 
PQ  11th  August,  1899,  P.  instituted  a  suit 
to  recover  tho  amount  duo  on  tho  bond  of 
8th  May,  1888,  claiming  under  s.  14  of  the 
Limitation  Aot  to  exclude  the  period  be- 
tween 2Gth  Jiiuo,  1891,  and  20th  August, 
1898,  in  calculating  the  period  of  limitation 
prescribed  for  such  a  suit,  Ufld  foUo.wLng 
Mathura  SingJi  v.  Bkawani  Singli  (I.  L.  E,, 
22  AIL,  248),  that  P.  was  entitled  to  do  so, 
as  P's  failure  in  his  attempt  to  have  set 
off,  in  the  suit  for  rent,,  tho  amount  due 
on  the  bond  in  suit  was  not  due  to  any 
cause  conncoted  vnth  want  of  due  diligence 
or  good  faith.  The  suit  was^  tiierefore,  in 
time.— PARBHU  DAYAL  v.  ABADI  BEGAM. 
<k  0  C  281. 

166  S-  14 — Good  faith,  in  prosecuting  a 
suit — Causes  of  action — Suit  founded  on 
separate  causes  of  action— Extansion  of  period 
of  limitation. 

On  2fed  May,  189k,  A.  executed  a  mort- 
gage deed  in  favour  of  R..  in  consideration 
of  Rs.  1,923-14-0  which,  he  agreed  to  repay 
with  interest  on  18th  June,  1894.  The  deed 
was   not  registered    and    on    lOtb   June,  1893 

B,  sued  A  to  recover  the  principal  with 
interest  to  date  of  suit  an  tko  ground  that 
A.  bad  refused  to  register  the  deed.  The- 
cause  of  action  Vv-as  alleged  to  have  arisen 
on  28rd  May,  1S92.  The  District  Judge,  in 
appeal  dismissed  the  suit  on  29th  June,  1898, 
being  of  opinion  that  no  cause  of  action  had 
accrued  to  R.  R.  accepted  that  d'e&ision  and 
on  29th  Novebmer,  1898,  sued  to  recover 
Rs.  3,429  and  odd  principal  and  interest 
He  stated  that  the  cause  of  action  arose 
on  18th,  June  1894,  and  claimed  the  benefit 
of  s.  14  Limitation  Act,  in  excluding  the 
period  between  10th  June,  1893,^  and  29.th 
June,  1898. 

Held,  that  as  the  two  suits  were  not 
founded  on  the  same  cause  of  action,  R.  wais 
not  entitled  to  the  benefit  of  s.  14  of  the  Li- 
mitation Act.  Dismissal  on  tho  ground  that 
a  plainiff  has  no  cause  of  action  is  not  equi- 
valent to  a  dismissal  for  want  of  jurisdiction. 
SARJU  PRASAD  SINGH  v.  SRIPAT  PRA- 
SAD SINGH,  4  0.  a,  293- 

167  S.  14-^'S'.  14 — Application  to  wrong  court 
-^Jurisdiction — Bona  fide  mistake — Mistake  of 
law\ — 

Proceedings  in  execution  taken  before  a 
wrong  court  which  tlie  petitioner  bona  fide 
believed  under  a  mistake  of  law  to  have  \\- 
jfisdiction  are  within  S.  14  of  the  Limitation 
Aob  and  the  time  taken  up  by  such  proceed- 
ings are  excusable  under  that  section.- - 
SHEIKH  JAPAR  v.   KAMALINI   DEBI-     5 

C.  W.  N- 150- 

!68  S-  14.  19-  S.  14,  19— 'Written  statimmi 
treated  as  acknoiuledgeinent  —  Suit  dismissed 
for  misjoinder  of  ccuses  of  action. 

When  it  was  held  that  a  single  suit  was 


not  sustainable  as  causes  of  action  were 
wrongly  joined  and  tho  plaintiff  brought  ae- 
parate  suits 

Heldy  that  tho  period  during  which  the 
original  combined  suit  was  pending  was  a 
period  which  the  plaintiff  was  entitled  to  de- 
duct ur)dcr    Section  14  of  tho  Limitation  Act. 

Held,  also  that  the  plaintiff  was  entitled 
to  treat  an  admission  of  plaintiff's  right  to 
have  accounts  taken  naade  in  the  written 
statement  filed  in  the  combined  suit  as  ac- 
knowledgment within  tho  meaning  jf  Sectiork 
19  of  the  Limitation  Act.  VENKATA  RAT- 
NAxM  NAIDU  v.  RAMASAJU.    24  M.^361. 

169   S-    14  ~S.  M— Bona     fide  proceedings 

in  Court  without  jurisdiction. 

Two  reversioners  suol  for  recovery  of 
certain  properiies  on  the  death  of  a  widow. 
On  his  application  a  third  person  was  made  a, 
CO  plaintiff.  To  bring  the  claim  within  the 
jurisdiction  of  the  Court  of  the  Munsifi  in 
which  the  suit  wasbrought,  the  two  plaintiffs 
offered  to  withdraw  their  claim  in  respect  to, 
sonie  o,f  tjie  properties  claimed.  The  Mun-- 
siff  aUowed  withdrawal  and  the  claim  was: 
decreed  on  the  merits.  He  found  tho  add!-, 
tional  plaintiff  had  no  claim  as  his  father  had 
predeceased  the  widow.  On  appeal "  by  the 
defendants  the  District  Judge  held  that  tha 
withdrawal  of  the  claim  allowed  was  illegal 
and  ordered  return  of  the  plaint  for  presentar 
tion  in  the  Oourt  of  the  Subordinate  Judge. 
On  suit  being  fi-lod  in  the  Court  of  the- 
Subordinate  Judge  it  was  contended  for  the 
del^endants  that  the  suit  was  barred  and.  the- 
plaintiffs  wore  not  entitled  to  the  benefits  of 
the  provisions  of  section  14  of  the  Limitation 
Act  and  to  deduct  the  time  spent  in  prose- 
cuting the  previous  suit. 

Held,  that  the  contention  was  not  valid,, 
for  the  cause  of  action  and  the  parties  were- 
the  same  in  both  the  suits.  The  impleading 
of  tho  additional  prainiiff,  who  wt-»s  found  to- 
have  no  real  claim  in  the  matter,  did  not  bar 
the  applicability  of  the  provisions  of  section 
14.  VENKATASUBBIAH  v.  PICHAMMA. 
14.  M.  £..  J.  28?. 

170-  S.  14:= S.  14— Cause  of  a  like  nature— ^ 
Mesne  profits,  suit  for— Mesne  profiis  accrued 
due  during  the  pendency  of  the  former  suit. — ■ 

The  words  'other  cause  of  a  like  nature' 
cannot  be  so  constured  as  to  indued  a  case 
where  the  ciuim  for  mesne  profits  was  actually 
made  in  the  prior  suit,  and  the  Gourt,  though 
by  inadvertence  or  otherwise,  did  not  deal 
with  it,  but  3'et  did  entertain  it  and  there 
vfas  no^defect  o.f  jurisdiction  which  prevented 
it  from  giving  plaintiff  a  decree. —HAYS  v. 
PaDMANAND  SINGH.  32-  C-  US-  at  121. 
i7i  8  14— S.  14 — Mistake  of  law  on  the 
part  of  plaintiff  as  to- the  proper  forum — Civil 
Procedure  Code  {Act  XIV  of  ISSkil,  s.  283-Suit 
for  declaration — Consquent'i al  relief — Specific. 
'Relief  Act   (I  of  1877),    s.   42-. 

T.  and  B,  sued  H.  and  before  judgment, 
attached  som,9  cloth  belonging  to  a  part- 
nership of  which  they  alleged  H  to  be  a. 
member»    M,   and  A,  objected  claiming  th& 
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property  as  theirs.  T}io  objection  was  dis- 
allowed on  30th  January,  1B'J2.  On  Mth 
April,  1892,  M.  and  A.  sued  in  the  Sub- 
Judge's  Court  for  a  declaration.  The  pro- 
perty was  sold  on  17th  April,  1892.  On  0th 
June,  1893,  the  Sub-Judge  found  the  value 
of  the  property  was  Rs.  800  and  returned 
the  plaint  "for  presentation  to  the  proper 
Court."  On  7th  June,  1893,  the  plaint  was 
presented  in  the  Munsiff's  Court.  On  7th 
August,  1893,  the  Munsift  dismissed  the 
claim,  basing  his  decision  on  s.  42  Act  1 
of  1877,  that  the  property  having  been  sold 
long  before,  there  should  have  been  a  suit 
for  possession  and  not  for  more  declaration. 
On  appeal,  the  Sub-Judge  remanded  the 
Buitfor  disposal  on  the  merits.  The  Mun- 
siff  again  dismissed  the  claim,  as  it  was  not 
proved  that  H.  was  merely  a  servant  of  M. 
and  A.  The  Sub-Judge,  on  appeal,  found 
the  cloth  was  not  H.'s  and  decreed  the  claim 
On   second  appeal    b/ T.  and  B. 

Held,  that  the  mere  fact  that  the  Sub- 
Judge  valued  the  suit  at  Rs.  600  was  not 
sufficient  to  establish  the  plaintiffs'  had 
faith.  They  were,  therefore,  entitled  under 
section  14  of  the  Limitation  Act  to  deduct  the 
period  spent  in  the  Court  of  the  Sub- 
Judge. 

Held,  also,  that  a  mistako  of  law  on  the 
part  of  the  plaintiff  as  to  the  proper  forum 
does  not  entitle  him  to  ignore  subsequent 
facta  materially  affecting  his  cause  of  ac- 
tion or  to  treat  the  plaint  as  one  present- 
ed on  the  day  on  which  it  was  first  present- 
ed to  a  Court  which  had  no  jurisdiction. 
The  property  having  been  sold  the  suit  for 
a  mere  declaration  without  conscquontial 
yelief  was  in  contravention  of  section  42, 
Specific  Relief  Act,  and  th(:refore  not  main- 
tainable. MUSAMMAT  TULSHA  V.  MAHA- 
PEO  PARSHAD.     1  0-  C-.  372- 

172  S.  14 — S.  14—S%tit  to  enforce  recfistra- 
Hon — Period  of  iirnitation  7  C.  W.  N.  550— 
SO  C.  532— See  Col.  497. 

173  8.  14- -S.  14 — Execution  of  decree — 
Court  which  passed  the  decree — Transfer  of 
local  jurisdiction — Bona  fide  proceeding  — 28  C. 
855— See  Col.  1069. 

174  S.  14 — Decree  twelve  years  old  grant- 
ed— ^Mxecution  of  decree  in  court  not  having 
jurisdiction— 7 (i  P.  B,  2904.     See  col.  114  a^ 

175  8.  14,  Art.  120— S.  14  Art.  129— Suit 
against  son  for  recovery  of  Hindu  father's 
judgw.ent-deht — Exemption  under  S.  14  not  al- 
leged in  2)liitnt~^S.  50.,,  Civ.  Pro.  Code. 

Art.  120  of  the  Act  governs  a  suit  based 
on  the  original  cause  of  action  against  a 
Hindu  son  to  recover  a  debt  created  by  a 
decree  against  the  father,  and  the  suit  must 
be  brought  within  six  years  from  too  tin>e 
of  the  accrual  of  the  cause  of  action.  (27  M. 
843  (254)  refd.). 

Having  regard  to  S.  50  of  the  Civ.  Pro. 
Code,  a  pUintilT,  who  has  not  alleged  in  his 
plaint  a  ground  of  exemption  from  the  bar 
of  limitation  under  S.  14  of  the  Limitation 
Actj  will  not  he  aUowed,  on  appeal,  to  take 
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advantage  of  such  exemption.  (:U  0.  195 
refd)  Dl'llAll  J^GANNADirA  Ti>)W  PAN- 
TCLU  GARIJ  V.  liltUNUAVANAM  SESH- 
AYYA.     17  M.  L-  J  281. 

176  8.  14,  19— S.  14,  19— Limitation— 
Acknoiolcdgm'nt — Agent — Receiver — Bona  fide 
prosecution  of  claim  in  administration  suit. 

An  administration  suit  waj  brought  b) 
a  creditor  against  the  osta*^^o  of  a  deceased 
person  represented  by  executor  named  by 
him,  and  a  receiver  was  appointed  in  the 
suit.  The  receiver  prepared  a  list  of  debts 
due  by  the  estate  which  included  the  debt 
claimed  by  the  prese  t  plaintiff.  The  ad- 
ministration Court  did  not  admit  the  claim 
of  the  plaintiff  and  referred  him  to  a  suit  to 
establish  his  debt. 

Held,  that  the  admission  of  the  debt  by 
ihe  receiver  in  the  presence  of  the  executor 
did  not  operate  as  an  acknowledgment  of  tho 
plaintiff's  debt,  for  the  receiver  was  not  an 
agent  of  the  debtor,  or  the  executor  but  it 
estopped  the  executor  from  pleading  limita- 
tion in  the  suit  brought  by    tho  plaintiff. 

That  in  any  case  section  14  of  the  Limi- 
tation Act  applied  to  the»Gase  and  the  plain- 
tiff was  entitled  to  deduct  the  time  during 
whiqh  he  was  bona  fi,de  prosecuting  his  claim 
in  the  administration  suit.  BAIJ  NATH 
RAM  GOENKA  v.  HEM  CHUNDER  BOSE. 

10  C  W.  N-  959 

177  8.  l^—S.J4—See  4  B.  L.  R.  204  No.  25^ 
9  O.  C,  1  No.  29,  4  M.  L.  T.  321  No.  30,  5  B. 
L.  B.  947  No.  73,  A.  W.  N.  1907  P.  219  No.  7^ 
supra. 

178  8.  15,  Art.  84— S.  15,  Art.  Si—Atior- 
ney  and  client — Suits  for  casts — Limitacion 
order  for  taxation  of  costs,  effect  of — 

A  suit  hy  an  attornej-  for  the  recovery 
of  his  costs  falls  under  Art  81  of  the  Limita- 
tion Act,  and  an  order  of  tho  Court  for  the 
taxation  of  his  costs  has  not  the  effect,  under 
S.  15  of  the  Act,  of  staying  the  institution  of 
the  suit  hy    him  against    his    client. 

Per  Harrington  J. — All  the  authorities 
show  that  the  taxation  of  costs  is  not  a  con- 
dition which  must  bo  performed  before  ar\ 
action  on  an  attorney's  bill  may  be  brought. 
If  that  is  so,  an  order  for  taxation  cannot 
affect  the  plaintift^'s  right  to  bring  his  action. 
MAKHAM  L\L  MUKARJEE  v.  INALIN 
CHANDll\  GUPTA,     35  C-  171- 

179  S  n-S  27— Soe  \)  0.  \Y.  N.  537  No, 
110,  1  N.  L.  R.  6  No.  Ill,  100  P.  R.  190^  No. 
lOJ  supra. 

180-  S.  18 — S.  18 — Insolvent  not  disclosing 
acquisitio't  of  properly  after  personal  discharge 
—No  fraud. 

There  is  no  dutv  cast  upon  the  insolvent 
to  disclose  to  the  Officifi.1  .Assignee  that  ho  has 
become  possessed  of  property  since  the  mak- 
ing of  the  order  of  personal  dischargj  and 
consequently  the  non-disclosure  of  the  fact 
cannot  be  regarded  as  fraud  within  tho 
meaning  of  S.  18.  ABDUL  KAREEM 
SAHIB  v.  THE  OFFICIAL  ASSIGNEE  OF 
MADRAS,    28  M.  168  at  171. 

181-  S-  18— S.  18,    Art.  10— S.   18,  Art  10^ 

Pre-emption— Notice— Omission     to       issue  — 
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Fraud—  Eqnifi/  of  redemptioyi — Physical  pos- 
session. 

Held,  tliat  an  omission  by  tlio  vcjidor  to 
iRsuo  a  notice  witliout  any  intention  to  keep 
the  proompfor  fr'^m  the  knowledge  of  bis 
rigbt  will  not  avail  the  pve-emptor  under  sec- 
tion 18  of  Act  XV  of  177,  but  an  omission 
with  such  intention  will  avail  bim  as  against 
the  vendor,  and  also  as  against  the  vendee, 
if  the  latter  has  been  accessory  to  the  fraud 
or  claims  otbcrwise  than  in  good  faith  and 
for  valuable  consideration 

Held,  also,  that  fraud  must  bo  specifi- 
cally alleged;  general  allegations  are  iusuffi- 
cient 

Held,  further,  that  au  equity  of  redemp- 
tion docs  not  admit  of  physical  possession 
within  the  meaning  of  art.  10,  sch.  II  of 
the  Limitation  Act.  MUNNA  LAL  v.  AUS- 
ERl  LAL,  1  0.  C-  262- 

182  S-  iS—S.  18 — Suit  for  pre-emption — 
Fraud — Concealvient  of  sale. 

Fraud  must  be  proved  by  the  person  who 
alleges  it,  and  Courts  must  not  be  too  ready 
to  presume  its  existence  from  any  suspicious 
circumstances. 

In  a  suit  for  pre-emption  it  appeared 
that  the  deed  of  sale  was  registered  at  the 
Sub-i-legistrar's  Office  within  a  few  miles  of 
the  village  in  which  the  land  sold  was 
situate,  but  no  notice' was  served  by  the 
vendor  on  the  pre-emptor  under  section  13 
of  the  Punjab  Laws  Act  before  the  sale  took 
place,  and  the  mutation  of  names  in  the 
Bevenue  Records  did  not  take  place  for 
about  five  years  after  the  sale,  and  the 
vendee  after  the  date  and  before  mutation 
of  names  obtained  possession  from  the 
occupancy  tenants  who  mortgaged  their 
rights  to  him.  The  plaintiff  filed  the  suit  for 
pre-emption  after  the  expiry  of  the  prescribed 
period. 

Held,  that  there  was  no  proof  of  active 
concealment  which  entitled  the  plaintiff  to 
get  additional  time  in  which  to  bring  his  suit, 
and  the  suit  must  be  dismissed.  BHAGWAN- 
DAS  V.  IDA,  27  P-  L,  E,.  1903. 

183  S.  is — S.  IS— Fraudulent  concealment 
of  plaiiitifj's  right  to  sue — Pre-emption  suit — 
JBurden  uj  proof. 

When  the  original  transaction  is  tainted 
with  fraud  it  lies  on  the  fraudulent  party  to 
prove  that  the  want  of  knowledge  was  not 
caused  by  fraud. 

When  a  man  has  committed  a  fraud  and 
has  got  propprty  thereby  it  is  for  him  to  show 
that  the  person  ii  jired  by  the  fraud  and 
suing  to  recover  che  proparty  had  clear 
and  definite  knowledge  of  those  facts  which 
constitute  the  fraud  at  a  time  which  is  too 
remote  to  allow  him.  to  constitute  the  suit. 
GOLiDHAN     DAS    v.    AHMAD.     34    p.    R. 

1904. 

184  S  18—^^^  118,  141— S.  18  Art  118,  141 
— Suit  for  possession — Effect  of  adoption  on 
limitation. 

The  plaintiff  brought  a  suit  for  possession 
Of  property  left  by  his   deceased  brother,   al- 
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loging  that  the  deceased  had  adopted  the  de- 
fendant as  his  sou  but  the  adoption  was 
invalid  by  custom.  It  was  proved  that  tbo 
plaintiff  had  full  knowledge  of  the  adoption 
more  than  six  years  before  the  suit  wa3 
brought  by  Vvim. 

Hi'ld,  that  the  suit  was  barred  by  Article 
118  of  the  Second  Schedule  of  the  Limitation 
Act.  GANEoHA  SINGH  V.  NATHU.  11  p. 
W.  L.  1902-20  F-B  1902. 

185  S  18,  Art  10— S.  18  Art  10— Custom 
— Pre-emption — Transfer  by  husband  to  wife — 
Sale — Gift — Fraudulent  concealment  of  right — 
Shamilat  land — Property  capable  of  jyhyslcal 
possession 

Oq  the  15th  June  1897  the  plaintiff 
brought  a  suit  for  possession  by  right  of  pre- 
emption, in  respect  of  a  transfer  by  a  hus- 
band to  his  wife  of  certain  khewat  lands,  in- 
cluding a  share  in  the  shamilat,  and  a  habit- 
able house.  The  deed  of  transfer  was  dated 
the  8th  March  1892.  The  plaintiff  alleged 
that  about  a  month  previously  to  tlie  insti- 
tution of  the  suit  he  came  to  know  of  the 
transfer,  which  was,  to  all  intents  and  pur- 
poses, a  sale,  and  that  limitation  was  saved 
under  sec.  18 of  the  Limitation  Act,  by  reason 
of  the  transfer  having  been  fraudulently 
concealed  from  bim  To  establish  fraud  it 
was  contended  for  the  plaintiff  that  there 
had  been  no  dakhil  kharij  and  change  of 
possession,  and  the  vendor  had  been  repre- 
senting himself,  and  dealing  with  the  pro- 
perty, as  the  person  in  proprietary  posses* 
sion  of  it. 

Held  (i)  that  as  physical  possession  of  the 
whole  property  conveyed  could  not  past  eo. 
instanti  to  the  transferree  inasmuch  as  it 
included  a  share  in  the  shamilat  land,  the 
period  of  limitation,  i.  e.,  one  year,  under 
Article  10  of  the  Second  Shedulo  of  the  Limi- 
tation Act,  began  to  run  from  the  date  of 
registration  of  the  deed  of  transfer;  and  (u) 
that  the  plaintiff  had  failed  to  prove  such 
fraud  on  the  part  of  the  defendants  as  would 
entitle  him  to  the  benefit  of  section  18  of  the 
Limitation   Act. 

The  expression  'fraud,' as  used  in  section. 
18  of  the  Limitation  Act,  means,  and  can 
only  mean  active  deceit  in  defrauding,  or 
endeavouring  to  defraud,  a  person  of  his 
rights  by  artful  device. 

In  all  cases  where  fraud  is  alleged,  it 
ought  to  be  set  forth  specifically  in  particular 
and  in  detail. 

The  more  omission  to  give  a  pre-emptor 
notice  of  the  sale,  even  in  a  case  where  there 
had  been  no  outward  and  visible  change  of 
possession,  does  not  cou'^titute  fraud. 

To  bring  a  case  under  section  18  of  the 
Limitation  Act,  the  fraudulent  act,  which 
kept  the  plaintiff  from  knowledge  of  the 
transfer,  must,  in  order  to  extend  the  period 
of  limitation,  be  one  which  occurred  while  the 
plaintiff  still  had  a  rigbt  to  institute  the  suit. 

Obiter  dictum. — The  transaction  must 
be  regarded  as  a  gift  by  the  husband  to  the 
wife  rather  than  a  sale.    Uaji  GULAM  RAZA. 
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V.  SAliDAll  KHAN.    86.  P-  R-  1902  -4-  p. 
R.  1903- 

186  S-  18— S.  J8— See  3.  B.  L.  R  303— No 
112  supra  and  '27  A.  540  No  318,  IG.  P.  R. 
1'J02  No    31*J  infra. 

187  S-  19 — <!>'•  1^ — Acknoiolcdcjmcnt — Eng- 
lish  a)id  Indian  Laiv  :  — 

lu  India  an  ackiiowlodgmeut  to  save 
limitation  in  rospoct  of  a  debt  must  bo  an 
express  acknowledgraont  of  liability  in  respect 
of  the  debt  claimed  or  some  part  of  it.  In 
Knglisb  Law,  tbe  law  is  dilTeront  and  an 
acknowledgment  of  a  partial  and  conditional 
cbaracLcr,  would  be  sufficient  to  prevent  the 
operation  of  the  law  of  Limitation.  2G  C.  175 
distinguiblied  16  M.  221  appr.  Where  an 
acknowledgment  was  made  in  tbe  following 
terms:  "The  bill  is  incorrect. ...I  will  ex- 
amine the  estimates  and  after  deducting  what 
has  to    bo  deducted  I  will  see  what  is  due." 

Held,  tbat  it  is  no  acknowledgment  with- 
in the  meaning  of  S.  19  of  the  Liinitation 
Act.  BENODE  BEHARE  MOOKERJEE  t;. 
R.AJ  NARAIN  MITTER.  7.  C-  W-  N-  651  ; 
80  C  699  at  706,  707- 

(N.  £.  This  case  was  confirmed  on 
appeal  in     31  C.  195.) 

188-  S.  19  =  '5>^  l^-  Execution  ^proceedings — 
Acknowledymcnt,  Effect  of. 

S.  19  of  the  Limitation  Act  is  applicable 
in  proceedings  in  execution  of  a  decree. 
MunyoL  Prasad  Dichit  v.  Shama  Kanto  Lahiri 
Clioivdhury,  (I.  L.  R.,  4.  Gal.  708);  Kally 
Prosonna  llazra  v.  Heera  Lai  Mondal,  (I.  L. 
li  ,  2  Gal.  4G8),  Kader  BuksJi  Sarkar  v.  Oour 
KinhoreEoy  Ckowdry,  (6  G.  W.  N.  7GG)  distin- 
guished. Rama  lian  v.  Venkatcsa  Bltanduri, 
(1.  L.  R..  5  Mad.  171),  dissented  from,  and 
Bamhit  Rai  v.  Satgnr  Rai,  I.  L.  R.,3  All.  247); 
Bam  Coomar  Kur  v.  Jakur  All^  (I.  L.  R.  8  Gal. 
71G) ;  Toiee  MalLomcd  v.  McL  Maboob,  (I.  L.  R., 
9  Cal.  730);  Noreudra  Nath  Pahari  v.  Bliupen- 
dra  Narain  Ruy,  (I.  L.  R.,  23  Gal.  374)  followed. 
— BHAGBUTTYGHARAN  GHUKRABURT:^ 
V.  ASHUTOSH  GHATTOPADHYA.  8  C-  W- 
N  470. 

bee  also  6.  0.  W,  N.  7GG  No  230  infra,  con- 
tra 28.  INI.  40.  No  234  infra. 

189-  S-  19—5.  19— Acknowledgment  of  li- 
ability under  this  section — 9  C.  W.  N.  1025 — 
See  Bengal  Tenancy  Act  VIII  of  1886,  Sch.  Ill, 
Art.  6. 

190*     S-  19— S.  19 — Acknoiuledgment, 

A  statement  by  the  mortgagees  to  the 
effect  that  they  are  in  possession  as  mort- 
gagees assigning  a  wrong  date  to  the  mort- 
gage operates  as  a  valid  acknowledgment 
within  the  moaning  of  section  19  of  the 
Limitation  .Act  notwithstanding  the  mistake 
as  to  the  date  of  tlie  mortgage.  DIP  SINGH 
V.  GIUaNU  SINGH.  1  A- L-  J-  1-A-  W- 
N  1904,  P  38-26  A  813. 

191-  S- 19— iS.  19 —Acknowledgment —Mort- 
gage shlc. 

Though,  under  section  19  of  the  Limita- 
tion Vet,  the  exact  nature  of  the  right  or 
liability  need  not  be  disclosed  by  the 
acknowledgment,   and   its   exact  nature  may 
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bo  established  by  evidence  dchurt's  the  written 
acknowledgment,  yet  the  acknowledgment  ia 
itself  should  import  that  tbe  person  making 
the  acknowledgment  is  then  under  existing 
liability.  Such  liability  cannot  be  read  into 
it  by  proof  aliunde  or  by  an  admission  short 
of  acknowledgment  of  the  existence  of  the 
liability.  ITTAin^AN  KUTHI R  ^  VATTAT 
NaYER  AVERGAL  v.  NaNU  SASTRI.  26 
M  84 

192-  S'  19 -S.  19 — Acknowledgment — Ex- 
tension  of  limitation — 12  M.  L.    J.   351 — See 

col.  882. 

193  S-  "i^— Acknowledgment—" Signing.''* 
The     plaiutilt     sued    for     recovery    of   a 

certain  sum  on  a  kalchitta  khatla  book.  The 
hatcldtla  account  was  entirely  in  the  hand- 
writing of  the  defendant.  The  vvords  'likhtan 
khode'  or  "writer-self"  were  written  by  him 
at  the  bottom  of  the  account  under  aa 
entry  stating  that  a  certain  amount  was  due 
as  interest.  On  the  credit  side  under  the 
payment  were  written  tbe  same  words.  The 
account  contained  at  the  head  of  it  the  name 
and  signature  of  the  defendant. 

Held,  that  the  document  was  sufficiently 
signed  to  operate  as  an  acknowledgment 
within  the  meaning  of  section  19  of  the  Limi- 
tation Act.  5  Bono.,  88  and  89  ;  18  Bum.,  586 
followed.  4.  Cal.,  SQ5  referred  to.  SADASOOK: 
AGARWALLAH    v.     BAIKANTHA      NaTU 

Basunia.    9  C- W.  N  83  =  310- 1043- 

194  S-  119— S.  19— Acknowledgment— 30 
C.   037,    658— See    Col:    887, 

195  S-  19— '^'-  19— Acknoiuledgment  given 
during  vacations  after  the  expiration  of  tha 
period  prescribed  for    suit. 

Section  19  of  the  Limitation  Act  re- 
quires that  an  acknowledgement  should  be 
given  before  the  expiration  of  the  period 
prescribed    for    the  suit. 

An  acknowledgTnent  given  after  the 
expiration  of  such  period  is  not  sufficient 
by  reason  of  the  fact  tbat  the  Gourts  svere 
closed  when  the  prescribed  period  expired 
and  no  suit  could  be  filed  till  the  re-open- 
ing of  the  Gourts.  BAI  HEMKORE  v. 
MASAMALI.    4  B.  L.  R.  608  =  26  B  782- 

196  S.  19— S.  19— Acknowledgment  by  agent 
—Acknoioledgmnet  by  one  of  two  mortgages-^ 
Act  XIV  of  1859. 

Under  Act  No.  XIV  of  1859  an  ack- 
nowledgment by  an  agent  could  not  have 
the  effect  of  saving  the  operation  of  limi- 
tation. 13  B.L.R.  177  (P.  C).  I  A.  642  foil. 
Where  a  mortgage  is  ioint  in  favour  of 
two  mortgagees,  an  acknowledgment  by  one 
of  them  cannot  enure  to  the  benefit  of 
the  mortgagor  as  against  the  other.  18  \. 
458  foil.  HANUMAN  PRASAD  V.  RAGHU- 
NADA    SINGH.     1     A-    L.    J.    355. 

197  S.    19     S.  19— Acknowledgment. 

The  plaintiff,  contractor,  sent  a  bill  to 
the  defendant  for  certain  repairs  to  big 
premises.  The  defendant  wrote  in  reply 
to  the  above  bill  "I  have  received  your 
bill;  I  think  it  is  incorrect,  there  are  many 
errors   in    it;    the    work    is     not   finished,   I 
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will  look  at  the  eslimat03'Jand*'.havo  tho 
work  cxaininod  and  I  will  see  what,  if 
anythiiiL;,   is    due." 

Jlcld,  by  the  Full  Bench,  that  tho 
reply  did  not  constitute  an  ack\iovvledg- 
mont  of  liability  within  the  moaning  of 
Section  10  of  the  Limitation  Act.  JOGE- 
SUWAU     HOY     V.  RAJNAUAINj.MITTRA. 

8  C    W   N   168. 

198  S-  19  --S'.  J'J~N.  W.  P.-  Rent  Act 
{XII  of  1S81),  S.  d4—SuU  by  »assignee  of 
profits — Acknowledgvient. 

In  a  suit  brouglit  by  an  assignee  of 
profits  from  a  co-sharor  against  a  lumbardar, 
for  profits  due  after  the  expiry  of  the  period 
of  limitation  proiscribed  for  such  suits  it 
was  contended  by  tho  plaintiff  that  limi- 
tation was  saved  by  tho  defendant  having 
acknowledged  his  liability  for  the  profits 
now  claimed,  in  a  separate  suit,  before  the 
expiry   of  the   limitation  period. 

Held,  that  the  contention  was  valid 
and  the  suit  was  not  barred.  The  general 
provisions  of  the  Limitation  Act  are  ap- 
plicable to  suits  and  proceedings  under 
special  or  local  laws,  except  in  so  far  as 
they  affect  or  alter  the  period  of  limita 
tion  proscribed  by  those  laws,  unless  the 
special  or  local  law  is  a  complete  code  by 
itself.  The  Rent  Act  of  1181  does  not 
constitute  bv  itself  a  complete  code.  I. 
L.  R.  23,  All,  277,  referred  to.  JOTI  SARUP 
V.  RAM  CHANDAR  SINGH.  A-  W-  N- 
1902  p.  34. 

199  S  19 — S  19 — AcknmvUdgment — Altera- 
tion of  date  of—  Oral  evidence  as  to  date. 

Oral  evidence  is  not  admissible  to  prove 
the  date  of  an  acknowledgment  when  the 
date  has  been  altered  by  a  person  other  than 
the  executant  of  the  acknowledgment.  The 
ruling  of  3  B.  L.  R.  213  must  be  qualified 
by  the  words  of  para.  2  of  Section  19  of  the 
Limitation  Act.  SAYAD  GULAMALI  DALU- 
MIA  V.  MBYABHAI  MAHOMADBHAI.  3 
B  li  E ,  574 

See  also  25  M  2  20  No.  233  infra. 

200  S  19—5.  19  Ack7ioivledgment  by  mother 
on  behalf  of  her  minor  son. 

An  acknov/ledgment  by  a  mother  on  be- 
half of  her  minor  son  would  operate  against 
the  minor  under  S  19,  provided  her  act  in 
making  such  acknowledgment  was  for  the 
benefit  of  the  minor.  In  this  connection 
the  liability  of  the  minor  and  the  possibility 
of  staving  off  proceedings  for  immediate  reco- 
very may  be  considered  3  B.  L.  R.  817—26 
B.  221,  over  ruJing  20  B.  61  followed.  BAI 
BHULLI  V.  NANALAL  DAYYA  BHAI.  4 
B.  L.  R-  812 

See  r.Iso  26  A  598  under  S  20  ijifra. 

201  S-  J9 — S  19 — starting  point  of  limita- 
tion 4  B  L  R50.  See  Col.  289. 

202  S.  19—5.  19— Acknowledgment— Part- 
nership —  Dissolution — Creditor   ignorant  of  :  — 

An  ackuowledgmeut  taken  from  one  of 
the  partners  in  ignorance  of  a  dissolution  of 
the  partnership  of  which  no  notice  was  given 
to  the  creditor,  will  save  limitation  just  as 
if  the  partnership  was  not  dissolved    and  the 
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mutual  agency  between  tho  partners  still 
subsistea.— DALSUKIIRAM  v.  KALIDAS. 
3  B  L.  R.  484 

203  8.  ld—>^-  19' — Acknowledgment — Nova- 
tion 123  P  L  li  1904,-68  P  R  1904,  Bee  Col. 
292. 

204-  S-  \2— Acknowledgment — Novation — 
Constvuction  of  document  22  P  L  R  1906 
102   P  R   1905   See    Col   292. 

205  S  19—3  19  Acknowledgment — Mart- 
gage  —  Rcdemytion — S'ittement  Officer  re-cording 
that  the  mortgage  was  admitted  by  parties 
does   nut   act  as  agent  of  parties. 

Held,  by  the  Full  Bench,  that  entries 
made  by  a  Settlement  Officer  in  tho  Settle- 
mout  Records  against  mortgaged  holdings 
to  the  effect  that  the  proprietors  and  mort- 
gagees verified  the  correctness  of  the  record 
of  mortgages  do  not  operate  as  acknowledg- 
ments within  the  meaning  of  section  19 
of  the  Limitation  Act  when  they  are  not 
singed  by  the  parties  against  whom  they 
are  sought  to  be  used  as  acknowledgments 
The  Settlement  Officer  cannot  be  held  to 
have  signed  the  entries  as  agent  of  the 
parties  duly  authorised  to  sign  for  them. 
BAHADAR   v.   NANKA    RAM.     75    P   L   R 

1905  58  P  R.  1905. 

206  S  19  (S  19 — Applicability  of  to  appli- 
cations for  execution  of  rent- decrees — Bengal 
Tenancy  Act  ( VIII  of  1885)  schdule  III,  Art 
6  section  185  sub- section  2,  effect  of — AcknoW' 
ledgment  of  liability  saves  limitation  of 
application  for  execution  of  rent-decrees  not 
exceeding   .Rs-  500. 

Section  19  of  the  Limitation  Act  is 
applicable  to  applications  for  execution  of 
rent-decrees,  coming  under  article  6  of 
schedule  III  of  the  Bengal  Tenancy  Act  by 
reason  of  sub-section  2  of  section  185  of 
that    Act. 

Section  9  of  the  Limitation  Act  applies 
to  applications  for  execution  of  decrees 
and  an  acknowledgment  of  liability  under 
that  section  can  save  an  application  for 
execution  of  a  decree  for  arrears  of  rent 
for  a  sum  of  money  not  exceeding  Rs.  500 
from  being  barred  by  limitation.  8  Cal.^ 
716,  9  Col.  730  applied.  RAKHAL  OHADRA 
TEWARI  V.  HEMANGINI   DEBI.     3   Q.  L. 

J  347. 

207  S  19=S  19 —Limitation — Acknowledg- 
tnent- 'Accounts,  open  and  current— Findings 
of  fact — Practice. 

The  plaintiff's  father  and  the  defen- 
dant were  money-dealers  who  had  regular 
dealings  with  one  another  from  July  1895 
to  May  1898  and  at  the  close  of  these 
dealings  the  latter  owed  a  large  sum  of 
money  to  the  former.  The  plaintiff's  father 
died  in  October  1898  leaving  a  Will  by 
which  the  defendant  and  four  other  persons 
were  appointed  trustees  to  administer  the 
estate.  In  course  of  the  litigation  arising 
out  of  the  application  for  the  probate  of 
the  said  Will  the  defendant,  on  the  28th 
September  1899,  filed  a  petition  to  the  Pro- 
bate Court,  of  which  the  third  paragraph 
is  as  follows:    The  Applicant  Rup  Chand,  (the 
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present  dofenclatit,  is  a  big  vialmjan  of 
IBurlianporo,  paying  Rs.  lOG  as  incoine  tax. 
For  the  last  five  years  he  had  open 
current  accounts  with  the  docoasorl.  The 
alleged  indebtedness  does  not  affect  his  rigbt 
to  apply  for  probate." 

The  present  suit  was  brought  on  the 
5th  September,  1901,  to  recover  the  amounts 
due    from    the  defendant. 

Held,  that  the  aforesaid  statement  was 
an  acknowledgment  of  liability  within  the 
meaning  of  section  19  of  the  Limitation 
Act  and  that  the  suit  was  therefore  not 
barred  by  limitation.  There  was  a  clear 
admission  made  by  the  defendant  that  there 
were  open  and  current  accounts  between 
the  parties  at  the  death  of  the  plaintff's 
father.  The  logal  consequence  whould  be 
that  at  that  date  either  of  them  had  a 
right  as  against  the  other  to  an  account 
and  that  whoever  on  the  account  should  bo 
shown  to  be  the  debtor  of  the  other  was 
bound  to  pay  his  debt  to  the  other.  The 
inevitable  deduction  from  this  admission, 
therefore,  was  that  the  defendant  acknow- 
ledged his  liability  to  pay  his  debt  to  the 
plaintiff's  father  or  his  representative,  if  the 
balance  should  be  ascertained  to  be  against 
him. 

An  acknowledgment,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitation 
must  be  either  one  from  which  an  absolute 
promise  to  pay  can  be  inferred,  or  secondly, 
an  unconditional  promise  to  pay  the  specific 
debt,  or  thirdly,  there  must  be  a  conditional 
promise  to  pay  the  debt  and  evidence  that 
the  condition  has  been  performed.  6  Ch. 
App.  822,  828  followed. 

The  Indian  Limitation  Ac".,  section  19, 
says  nothing  about  a  promise  to  pay,  and 
requires  onl}  a  definite  admission  of  liability, 
ns  to  which  there  can  be  no  reason  for  de- 
parting from  the  English  principle  th.at  an 
unqualified  admission  and  an  admission  qua- 
lified by  a  condition  which  is  fuliilled,  stand 
Upon  precisely  the  same  footing,  i  Koy. 
678  and  L.  /?.  18  Ch.  D.  2r'4  referred  to.  MA- 
NTRA M  V.  8RTH  RUP  CHAND.  4  C  L-  J- 
94-8  BLR  501-10  W.  N-  C  874-1 
H  L.  T  199-3  A.  L-  J-  525-16  M-  L-  J. 
800  =  83  C.  1047-2  N-  L-  R  130  (P  C  )• 

208  8.  19— S.  19— Limitation- Suit  for 
recovery  of  debt — Sale  in  consideration  of  debt 
—  Cloim  on  sale  agreement  fallivg  through— 
Interest  —  Acknoudedgment  —  Procedure  lohen 
siiit  liable  to  be  dismissed  on  a  i^relimlnary 
issue  against  some  of  the  defendants. 

The  dfcfeiaJants  owed  money  to  the  plain- 
tiffs. In  lieu  of  the  money  due  and  a  further 
advance  the  defendants  agreed  to  sell  their 
property  to  the  plaintiffs.  The  plaintiffs  not 
corsenting  to  a  particular  condition,  which 
they  stated  had  not  been  agreed  upon  to  bu 
entered  in  the  sale  deed,  the  matter  fell 
through  and  the  plaintiffs  sued  for  their 
money  with  the  interest  original)}'  fixed. 
The  suit  was  dismissed  on  the  ground  that 
the  claim  as  to  debt   was  barred  by  limitaticn 


being  more  than  three  years  old,  and  that  tho 
claim  as  to  the  amount  advanced  for  sale 
was  not  maintainable  since  tho  plaintiffs  had 
failed  to  accept  tho  conveyance. 

Hidd,  that  the  claim  was  not  barred 
by  limitation,  for  when  it  was  agreed  that 
tho  dt'feudants  should  sell  their  property  to 
plaintiffs  in  lieu  of  the  debt  and  a  further 
advance,  tho  plaintiffs  were  not  entitled  to 
demand  payment  of  tho  debt. 

(2)  That  as  it  appaared  from  ovidenca 
that  the  .sale  agreement  fell  through  owing 
to  defendants'  default,  tho  plaintiH.s  wera 
entitled  to  a  refund  of  the  amount  advanced 
by  them. 

The  Chief  Court  allowed  interest  at  iR&- 
6  per  cent,  per  annum  from  the  date  oa 
which  the  baie-agroLMueiit  fell  through. 

Acknowledgment  to  be  sufficient  with- 
in the  moanii.g  of  section  19  of  the  Limi- 
tation Act  m  ..i!s  acknowledgment  of  pre- 
sent  liability  and  nust  expressly  and  spe- 
cifically import  a  liability  to  pay. 

When  a  claim  jnade  against  several  do- 
fondants  can  bo  at  OTice  dismissed  as  against 
«pne  or  more  of  them  on  a  particular  find- 
ing the  Court  should  record  the  finding 
but  delay  passing 'the  order  of  dismissal 
until  the  suit  is  whollv  at  i  idicated  upon. 
HAR[  GHARAN  o.  CAPTAiN  C.  BROOK. 
^•«'£;  ^  '  ^?^3  5*  1  =  ^55  p.  L.  R  I90S 

209  S.     19,    ^0,  50,  60  -S.  19,    2 J,  59,   60— 
Essentials  of  acknowledgment — 

In  order  that  au  ackaowledgment  of  a 
debt  should  be  effectual  to  save  limitation 
under  section  19  of  the  Limitation  Act  it 
must  be  signed  by  the  person  to  be  bound 
thereby.     DflARAM    DAS  u.  GANG  A    DKVL 

1907  A.  W  N.  263-4  A-  L    J-  628=29  A. 
773- 

210  S.  19— •S'.    19—Acknowledgin''-nt    by    a 
person  loho  had  no  right  to  the  property. 

This  section  does  not  require  that  the 
person  making  an  acknowledgment  should 
have  an  interest  in  tho  property  in  respect  of 
which  the  acknowledgment  v/as  made  at  tho 
time  when  the  acknowledgment  was  given. 
It  is  sufficient,  if,  before  the  period  of  limi- 
tation expired,  an  acknowledgment  of  liabi- 
lity or  right  has  been  made  in  writing  by  tho 
person  against  whom  the  right  is  claimed. 
1.  C.  W:  N.    569  ref.  to.     JUOULKI3HOR  v. 

P^KHR-UDDiN.    1906  A-W.  N- 28G-3 
A  L.  J.  630  =  29  A.  90- 

2U.  S-  19  — v.  19—Acknowledgnimt  of  exist- 
ing liability  — Terms  of— Event, subsequent--  Ex- 
lernal  evidence  not  allowed — Recital  in  plaint. 
The  acknowledgr.ient  of  liability  men- 
tioned in  S.  19  of  the  Limitation  Act  means 
an  acknowledgment  of  existing  liability.  30 
C.  699;  7  C.  W.  N.  651;  25  M.  220;  26  M.  34  ; 
12  M.  L.  J.  101  ref.  to.  Whether  an  acknow- 
ledgment is  an  acknowledgment  of  tho  exist- 
ing liability  or  not  depends  upon  -the  term<3 
of  the  acknowledgment,  and  subsequent 
events  or  external  evidence  cannot  be  relied 
upon  with  a  view  to  show  that  there  was  aa 
existing  liability  at  tlie  time  and  thus  to 
placg  upon  tho  acknowledgmeut  au  intorpro- 
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tation  of  which  It  would  not  otherwise 
admit.  26  M.  34  ;  12  M.  L.  J.  101  followod. 
Shortly  after  a  mortgage  bad  been  executed, 
a  zurpcsligi  was  granted  by  the  mortgagor 
under  which  the  usufructuary  mortgagees 
undertook  to  pay,  out  of  the  annual  rent, 
certain  specified  sums  during  certain  speci- 
fied years  to  the  plaintifl's.  They  defaulted 
to  do  so,  and  the  mortgagor  brought  a  suit 
against  them.  The  plaint  in  that  suit  recited 
the  terms  of  the  tica  patta  in  favour  of  the 
plaintiff. 

Held:— The  acknowledgment  was  not 
sufficient  to  take  the  case  out  of  the  Statute 
of  Limitation.  RAM  KHELWAN  MUHTO 
V.  KANHOO  SINGH.     6-  C-  L   J  644- 

212-  S.  19 — S  19 — Acknowledgment  must 
refer  to  the  liability  and  not  any  liability. 

An  acknowledgment  within  the  meaning 
of  S.  19  of  the  Limitation  Act  1877  must 
distinctly  and  definitely  relate  to  the  liability 
in  dispute.  It  need  not  be  express;  it  may 
be  left  to  implication.  It  must  be  a  neces- 
sary implication  from  the  words  used  that 
the  person  acknowledging  was  referring  to 
and  admitting  the  liability,  not  any  liability 
GOPALRAO  MANOHAR  TAMBEKAR  v. 
HARILAL    SUBRAI    SEVAK.     8   B,    L,   B 

715. 

213'  8.  19 — S.  19 — Acknowledgment — 
Natural  gtiardian — Computation  of  limitation 
^-Fresh  start. 

Held  Banerji  and  Richards,  JJ.,  (Stanley, 
C  J,  dissenting)  that  when  a  natural  guardian 
acknoledgesa  debt  such  acknowledgment  is  by 
an  'agent  duly  authorized  in  this  behalf  with- 
in the  meaning  of  S.  19  of  the  limitation  Act 
and  gives  a  fresh  start  for  the  computation  of 
limitation  against  the  miiior  26  A  598  not  fol- 
lowed 5  M  169,  17  M  221,  18  M.  456,  26  M.  330, 
26  B.  221,  29  C.  647,  17  A.  198,  A.  W.  N.  (1888) 
187,  and  11  H.  L.  C.  115,  referred  to. 

Held  Stanley,  C.  J.,  that  the  relation  be- 
tween a  guardian  and  ward  is  not  that  of  an 
agent  to  a  principal,  but  that  of  a  trustee  to 
a  cesti  que  trust.  A  guardian  is  not  com- 
petent to  acknowledge  a  debb  due  from  a 
minor  so  as  to  give  a  fresh  start  to  the 
computation    of   limitation. 

The  difference  between  the  manager  of 
a  Hindu  family  and  a  natural  guardian  of 
a  minor  pointed  out.  RAM  CHARAN  DAS 
V.   GAYA    PRASAD.     6  A- L- J.  375  =  A- W- 

N-  1908  p.  175. 

214  s.  19— S.  19— Essentials  of  a  valid 
acknowledgment — Acknowledgment  in  a  writ- 
ten  statement. 

Section  19  of  the  Limitation  Act  1877 
does  not  justify  the  narrow  interpretation 
that  an  acknowledgment  under  the  section 
must  be  addressed  to  the  creditor  ox  some 
one   on   his  behalf. 

An  acknowledgment  contained  in  an 
application  by  the  Judgment-debtor  by  way 
of  a  written  statement,  wherein  he  said 
that  he  was  unable  to  pay  the  amount  then, 
but  would  pay  if  time  were  given  him,  is 
a  taiid  acknowledgment. 


A  statement  in  the  course  of  a  written 
statement  by  the  judgraont-debtor,  that  : 
"  I  have  asked  the  plaintiff  by  a  written 
notice  to  take  away  the  sum  from  a  third 
party  with  whom  I  have  deposited  that 
BUm/'  imountg  to  a  valid  acknowledgraent. 
SHRINIVAS  KRISHNA  SHlRAIiAK  \R  v. 
NARIIAR    KIIANDO     KHANVILKAR.     IQ 

B  L.  R  374  =  32  B  296- 

215  S  19— S  19 -Contract  Act  (IX  of  1872) 
S.  25  — Agreement  to  pay  a  barred  debt— Ex- 
press contract — Consideration  valid.  GOBIND 
DAS  V.  SARJU  DAS  5  A-  L-  T-  274  =  A-  W- 
N   1908P.  129=30  A  268. 

See  Contract  Act  IK  of  1872  Col.  293. 

218  S  19 — S  19— Suit  on  balance  of  account 
—  Acknowledgment— Fresh  promise  to  pay  barred 
debt— Contract  Act  S  25  (3). 

A  sued  B  to  recover  principal  and  interest. 
The  question  was  •whether  the  claim  was 
within  time.  A  contended  that  the  suit  was 
not  barred  by  linjitatiou  for  two  reasons  : — 
(a)  because  the  debt  had,  from  time  to  time, 
been  duly  acknowledged,  at  first  by  defend- 
ant's agents,  and  subsequently,  by  defend- 
ant herself,  each  acknowledgment  being 
within  limitation,  and  the  debt  being  thus 
kept  alive  under  the  provisions  of  S.  19  of 
the  Act^  and  (6)  because,  in  any  event,  the 
entries  in  plaintiff's  books,  dated  7th  Jeth 
1956  and  27th  Baisakh  1959,  which  were  said 
to  be  attested  by  defendant  herself^  whose 
thumb  impressions  were  alleged  to  be  at  the 
foot  of  these  entries  amounted  to  an  agree- 
ment to  pay  the  monies  within  the  meaning, 
and  for  the  purposes  of  S.  25  (3)  of  the  Con- 
tract Act,  1872. 

Held,  that  inasmuch  as  the  earlier  ac- 
knowledgments were  not  proved  to  have 
been  made  with  the  defendant's  authori- 
ty, the  later  entries,  attested  by  the 
defendant  herself,  could  not  save  limita- 
tion under  S.  19  of  the  Act,  as  they  were 
made  after  the  expiry  of  the  period  of 
limitation  prescribed  by  the  Act. 

Held  on  the  second  point,  that  the 
entries  were  mere  balances  struck  and  ac- 
knowledgment of  an  existing  debt,  and  at 
the  utmost  they  amounted  to  an  acknowledg- 
ment of  the  amounts  found  to  be  due  at  the 
time,  and  that  they  could  not  be  construed  as 
a  new  agreement  between  the  parties  within 
the  meaning  of  S.  25  (3)  of  the  Contract  Act. 
102  P.  R.  1905,  8  B.  405,  72  P.  R.  1879,  re- 
ferred to.  SHANKER  DAS  v.  JASODHAH 
102  P  L  R  1908. 

See  also  as  to-  navation  of  a  contract  68 
I'  R  1904,  and  102  P  R  1905  Contract  Act  IX 
of  1872  S.  25  Col.  292  and  also  8  P.  L,  R.  644> 
132  P.  R.  1907  and  1  A  L  J   274  Cal,  293. 

217.  S.  19- — S.  19 — Claim  on  balance — Ack^ 
noiuledgment — No  promise  to  pay — Fresh  cause 
of  action. 

A  sued  the  defendants,  members  of  a 
joint  Hindu  family,  for  a  debt,  contracted 
for  the  benefits  of  the  joint  family  and  due 
on  a  book  account.  Ou  1st  January,  1903,  B 
for  himself  and  as  agent  for  C  and  D,  hia 
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own  father  and  brothor,  whoso  heirs  the 
defendants  were,  struck  a  balance  of  a  certain 
Mnounfc  on  account  of  previous  debts  in  the 
plaintiffs'  balii  in  his  own  hand  writing.  Tlio 
defendants  contended,  inter  alia,  that  the 
pjaintiffb*  suit  was  not  maintainable  on  the 
balance  of  1st  January,  1903,  which  was 
merely  evidence  of  the  original  dealings 
between  the  parties  and  did  not  of  itself 
constitute  a  fresh  cause  of  action. 

Held,  on  a  construction  of  the  entry  sued 
upon,  that  no  suit  could  be  founded  upon  it, 
as  it  amounted  to  a  mere  acknowledgment 
of  liability  in  respect  of  an  existing  debt  and 
did  not  import  a  promise  to  pay  the  same, 
60  as  to  constitute  a  fresh  cause  of  action 
independently  of  the  debts  on  which  tlie 
balance  was  based.  (8  B.  405  aud68  P.  R.  1904. 
teferrinc)  to.  3  P.  R.  1878,  Poll  102  P.  R.  1005, 
referred.  35  P.  R.  1903,  Disting)  PALA  MAL 
V.  TULLA  RAM.  119  p.  R  1908-  (Sea  also 
14  C.  P.  L.  R  151,  3  A.  L.J  800,  68  P.  R  190^ 
23  A.  502  cols  32  and  33. 

218  8.  19.— iS.  19 — Mortgagor  stating  the 
relationship  of  mortgagor  and  mortgagee — 
Mortgagee  admitting  its  correctnessby  signature. 

If  a  mortgagor  describes  his  mortgagee 
as  Buch  and  the  latter  admits  in  writing 
and  signs  the  correctness  of  that  description, 
the  meaning  of  the  admission  is  quite  plain. 
Thereby  the  mortgagee  unmistakeably  affirms 
that  he  is  what  he  is  described  to  be,  a 
mortgagee,  and  it  is  a  necessary  implication 
from  the  admission  that  he  acknowledges 
all  the  legal  consequences  of  his  position 
as  a  mortgagee,  one  of  which  is  his  liability 
to  be  redeemed. 

It  is  immaterial  for  the  purposes  of 
section  19  of  the  Indian  Limitation  Act, 
ib  what  connection,  or  for  what  purpose, 
the  description  was  made  by  the  mortga- 
gor and  admitted  as  correct  by  the  mort- 
gagee, whether  it  was  or  not  made  in  a  do- 
cument, which  had  nothing  to  do  either 
directly  or  indirectly  with  the  mortgage. 
The  sole  question  is  whether  the  writings 
whatever  its  immediate  purpose  or  occasion, 
contains  an  acknowledgment  of  the  liability 
in  dispute.  SEIKH  MAHOMED  v.  JAMAL- 
UD-DIN  MAHOMED,   10  B  L.   R.  885. 

219  S-  19 — S.  19 — Application  to  execution 
proceedings— 11  0.  C.  220— Qee  Col.  1139. 

220  8.  19 — S.  19 — Requisites  of  a  valid 
acknowledgment— 28  M.  519—SeQ  Col.  596. 

221  8.  Id— S.  19 — Acknowledgment — Ack- 
nowledgment net  set  o^tt  in  plaint  can  not  be 
relied  SO  G.  699-Scc  Col.  1433. 

222  8.  19—5.  19 — Ackncvjledgment  by  a 
minor— 59  P.  R.  1901  -See  Col.  175. 

223  8  19 — S  19 — Limitation  -Acknowledg- 
ment—Civil  Procedure  Code,  {Act  XI  V  of  1S82), 
Section  566 — Remand— Mortgage— Suit  by 
plaintiff  holding  several  mortgages  for  sale 
of  the  mortgaged  property  subject  to  subsequent 
mortgage. 

An  acknowledgment  in  a  subsequent 
document  that  a  debt  was  still  duo  beyond 
the  amount  for  which  the  security  was  taken 
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saves  limitation  for  a  suit  for  recovery  of 
the  orignal  debt  under  Section  19  of  the 
Limitation  Act. 

When  proper  issues  have  been  framed 
and  decided  by  the  original  Court  the  Ap- 
pellate Court's  order  of  remand  under  Sec- 
tion 5GG  of  the  Civil  Procedure  Code  for  fresh 
issues  framed  by  it  to  bo  decided  after  fresh 
evidence  to  be  taken  is  illegal.  The  High 
Court  set  aside  the  order  passed  by  the 
Lower  Appellate  Court  in  this  case,  and 
directed  it  to  return  findings  on  the  issues 
originally  fixed  in  the  case,  dealing  with  the 
matter  as  if  no  fresh  issues  had  been  framed 
and  no  additional  evidence  taken. 

A  plaintiff  who  claims  to  have  two  mort- 
gages on  one  and  the  same  property  cannot 
bo  permitted  to  maintain  a  suit  on  the  first 
mortgage  alone  ior  sale  of  the  mortgaged 
property,  such  sale  to  be  subj<?ct  to  the 
subsequent  mortgage  in  his  favour.  DUR^I- 
SA!\r[  V.  VENKATASESHAIYAR.     U  M-  L- 

J..  1901,  P  373. 

224  S  19— S  19— Acknowledgment  not  set 
out  i7i  plaint  cannot  be  relied.  8  0  W  N  171 
See  Col.  1433. 

225  S  19— S  19— Novation— Estoppel— 
Limitation — Suit  by  mortgagee  to  be  declared 
owner  by  extinguiahment  of  redemption  right — 
Fresh  contract  of  mortgage — Acknowledgment 
of  mortgage  by  adult  mortgagee,  when  binding 
upon  minor  co-morigagee — Power  of  Muham- 
madan  giiardian  over  the  property  of  his  ward 
— Agent — Muhammadan  and  hidian  law. 

The  original  mortgage  of  land  wag 
effected  about  150  years  age  for  Rs.  1,000. 
Upon  a  dispute  in  1831  A.  D  a  local  ruler 
arranged  that  thenceforth  |  of  the  laud 
should  remain  under  mortgage  for  Rs.  600. 

In  1874,  when  the  mortgagees  were  B, 
SandG  (a  minor,  now  plaintiff  No,  1),  B 
alone  sued  the  then  mortgagors  for  recovering 
possession  of  the  land  in  the  Court  of  the 
Settlement  Officer  on  the  allegation  that  ha 
had  been  ousted  in  1873  A.  D.  B  compromised 
the  suit,  professing  to  act  for  the  other  co- 
mortgagees  as  well  and  filed  a  Razinama^ 
which  was  also  attested  by  S  and  acted  upon 
by  G  for  a  number  of  years  after  he  attained 
moiirity. 

Afterwards,  B  died  leaving  a  son  (plaint- 
iff No.  2)  and  S  died  sonless. 

In  1902,  plaintiffs  1  and  2  sued  for  a  de- 
claration that  the  mortgagors  had,  by  lapso 
of  time   lost  all  right  to  redeem. 

The  first  Gjui't  dismissed  the  suit  miinly 
on  the  ground  that  the  compromise  of  1871 
amounted  to  an  acknowledgment  under  S. 
19  of  Act  XV  of  1877.  But  the  Divisional 
Court  decreed  the  claim  in  full,  on  the 
ground  that  the  Razinama  was  not  binding 
on  G. 

On  further  appeal  to  the  Chief  Court, 
it  was  contended  that  (1)  the  compromise 
was  a  new  contract  and  amounted  to  an 
acknowledgment  under  S.  19  of  Act  XV  of 
1877,  and  (2),  oonscquenlly,  time  began  to 
run  from  187ii 
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Held,  by  tho  Full  Bench,  that  thoro 
was  a  reuovval  of  mortgage  coulraot  in 
1874  and  that  tho  period  of  limitation 
must  bo  reckoned  from  tliat  date  and  that 
plaintil!  was  estopped  by  his  conduct  from 
pleading  tho  contrary.  (15  P.R.  ISGi),  52 
P.  U.  1872,  144  P.R,  1888,  192  P.R.  1889, 
58  P.R,  1891  rcfd)  GHU.LAM  HADAR 
SHAH    V.    GHULAM    ^lUHAMAD    KHAN. 

23  p.   W.  R.  1907-43   P.    L-  R.  1907- 

226  S.  19-S.  19— Suit  for  recovery  of 
money  due  on  a  bond— Forged  bond— Mate- 
rial alteration,  if  and  ivhen  vitiate  instru- 
ment—Party. Addition  of,  fraudulent— Ori- 
ginal debt.  Effect  of  lohen  recited  in  bond- 
Court.  Power  of,  to  dis}niss  suit  against  a 
parly  not  contesting  —Mater ial  alteration,  laio 
as  tu  limitation,  if  saved  by  acknowledgment 
of   original   debt  recited  in  forged   bjnd. 

The  test  for  determining  the  materia- 
lity of  an  alteration  iu  an  instrumoab  is 
to  see  whether  the  addition  gave  a  different 
legal  character  to  the  writing  aad  whether 
it  would  completely  change  the  nature  of 
tho  relation  towards  each  other  of  the 
parties    to    it   and     their   remedies  upon    it. 

If   a   party  to  a  deed  m  ilces  an    altera 
fcion    iu   a   oovenaub  after    the  deed    is   exe- 
cuted,    nob     only     the    covenant     bub     the 
whole  deed   becomes   void. 

Any  change  in  an  instrument  which 
causes  it  to  spoak  a  diff^jrent  language  in 
legal  effect  from  that  which  it  origiaallv 
spoke,  which  changes  the  legal  ideu°tity  o'r 
character  of  the  instrument,  either  in  its 
terms  or  the  relation  of  the  parties  to  it, 
is  a  material  change  or  taohuically  an  al- 
teration, and  such  a  change  will  invalidate 
the  instrument  against  all  parties  nob  con- 
senting   to  the  change. 

The  question,  to  what  extent  the 
identity  of  an  instrument  musfc  be  changed 
in  order  that  its  legal  effect  will  be  altered 
so  as  to  bring  the  case  within  the  terms 
of  a  material  alteration  vitiafciu'?  tho  in- 
strument, must  depend  upon  the  "Mature  of 
the  alteration  in  each  particular  case. 
ihe  test  is  not  necessarily,  whother  the 
pecuniary  liability  of  one  of  the  parties 
has  been  increased  by  the  change;  it  is 
of  no  consequence,  whether  tho  aUaration 
would  be  beneficial  or  detrimental  to  the 
party  sought  to  be  charged  on  the  con- 
tract. The  important  question  is  whether 
the  integrity  and  identity  of  contract  have 
been    changed.     7     Cat.,    616;  2     P,    L.    B., 

i  i/  ?  o'^*  J^  ^'^'  ^^^  W-  3^3:  <5  E.  and 
406%  n^''''..^.  ^  ^^^  ^^^^^'  ^M;  ^(^7  ^^^''^ 
in-  a'o  rh  ^L-^"'-  ^^-  ^^P-  *'^'^"  ^  ^"^^^^^i^ 
9  \r  '  ^^-J^^'  '^0  Mo.  io7;  referred  to. 
2  M.  and  Gr.  890;  29  L.  J.  Ex.  115;  1  Ch. 
451.     distinguished. 

Where  a  party  by  his  own  acts  alters 
l.^i^'^T  '°/trument,  so  that  it  cannot 
h«  nZ^?'^''\^^^''''  ^^  ^°y  legal  remedy, 
^he  nr^.^-°°*^  ^°  ^"  permitted  to  prove 
evfdi^'f' n  ^^V^^"''^  ^^  it  by  any  other 
lYidecGe.    Oa    the  priaciple   that   the  deU 
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is    merged    in     tho    instrument   and    hence 
tho   destruction    of  tho  latter  loaves  nothing 
upon    which    to    sue.     3,   B.   S     Ad.,   6^J0;   I 
Sm.    L.   C,   llth    Ed.     Notes    to    referred    to. 
In    the    absonco    of   /fraud,     tho    instru* 
raont    only    and   not     tho    origin;',!    del).'',    is 
in    such  circumstances,  destroyed,   but  whero 
a    party    has   voluntarily     and    fraudulently 
altero  I    a   deed   and    Ii.lj    thus  destroyed    thi 
evidence     of     his    debt,     ho   should     not    ba 
allowed   to   fall   back  upon   tho    original  con- 
sideration and  establish  it  by  evidence  which 
ho    himself    has    destroyed,     2/  Ain.  St.  Li-jp., 
250;   12   Am.   St.    Bep.,   S.     C.  4     L.  B.    A., 
196;   16   L.  B.   A.   4.68;    referred  to.   47    Am. 
St.  Bepd   929;   '5   C.    W.    N.,     56;   25   Bom., 
616;  23  Mad.   137  ;  25,  All.,  580  distinguished. 
As  an    ordinary   rule,    where    tho    defen- 
dant has  notice  of  an  alteration  iu  in  instru- 
ment which  is  the    foundation  of    the  action, 
ho  should    raise    the    issue    by    his    pleading, 
whether  the  alteration    is   material   and   tha 
instrument   has    beconie    void.     If,    however, 
in  proving  the    execution    of  a  note  the  testi- 
mony discovers  the  fact  that  ib  was  designed- 
ly changed  by  the  payee,  the  Court  is  not  pre- 
ciaded  from  giving   effect  to    the    well  settled 
rule  of  law  that  an   instrument  is  avoided  by 
a    material    alteration,      GOUR    CHANDR\ 
DAS    V.    PRA^A^JNA    KUMAR    CHANDRA. 
S  C- L- J  ,  333-     {^^^  other  cases  of  alteration 
see  col.  34.) 

'221-  S.  19— S.  19 — Bedemptioyi  suit— Limi- 
tation—  Acknowledgment  of  mortgagor's  right 
to  redeem. 

IL:ld,  that  in  order  that  an  acknowledg- 
ment by  a  mortgagee  of  the  mortgagor's  righb 
to  redeem  should  be  a  good  acknowledgment 
within  the  meaning  of  section  19  of  the 
Indian  Limitation  Act,  1877,  for  the  pur- 
pose of  saving  limitation  ib  is  not  necessary 
that  such  acknowledgment  should  be  ad- 
dressed specifically  to  the  mortgagor.  (1  A. 
117,  33  C.  104,  and  IG  M,  3GG  refd.  14  C.  801 
and  33  0.  613  not  foil)  LAOH:ai  CHAND 
V.  ALLAH  DIA.     A<  W-  N-  (1938),  226- 

223  S.  19  {1)—S.  19  (1)— Acknowledgment. 
Under  section  19,  Explanation  1,  Limi- 
tation Act,  XV  of  1877,  ib  is  open  to  the 
plaintiff  by  reference  to  the  accounts  or 
obherwise  to  establish  a  connection  between 
the  two  khatas,  and  show  that  the  latter  one 
was  acknowledgment  of  the  debt  dua  under 
tho    first.      KALL\NDAS     PANDQRDAS    v. 

LOTU,  2  B.  li.  R  1088  =  25  B-.  330- 

229  S.  19,  20— S.  19,  JO— Hindu  Law- 
Joint  Hindu  Family — Business  carried  on  by 
individual  viembers — Acknowledgment  by  a 
member. 

Members  of  a  joint  Hindu  family  aro 
not  liable  for  debts  incurred  in  business 
by  individual  members  of  the  family  unless 
it  be  shown  that  the  business  carried  oa 
by  the  individual  members  has  become  the 
business  of  the  family  or  is  carried  on  for  its 
benefit. 

An  acknowledgement  by  one  partner  of 
iudividual  liability  cannot   be  treated  as  the 
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acknowlodgment  of  tho  others.  BALDRO 
DAS  MOHAKAM  CHAND  v.  MaNEK 
CHAND  KAPUR  CHAND,  3  fi-  L-  R-,  144- 

230  3-  19.  -0— S.  19,  20—'DeU'—Julginent- 
debt. 

The  word  'debt,'  occurring  in  soctioa  20 
of  the  Limitation  Act,  means  a  dubt  upon 
which  an  action  can  be  brought,  but  does 
not  include  a  judgment-debt. 

Any  part  payment  made  by  tlio  judg- 
ment-debtor subsequent  to  the  decree  can- 
not be  taken  coguizince  ot  in  ditorinining 
the  question,  whether  the  application  tor 
execution  is  barred  by  limitation.  KADliiU 
BUKSH  SARK  \K  u.  GOUR  KISIIOREROY 
V.  RENGOliOWDUY,  6  C-  W-  N-  766- 

231  S.  19,  ^0— S.  19,  20— Limitation— Part 
^nymint  oj  decretal  atnount — Execution  of 
decree. 

The  provisions  of  sections  19  and  20  of 
the  Limitation  Act  are  not  applicable  to 
applications  in  execution  of  a  decree,  5  Mad., 
in  (F.  B.)  followed.  KQPPUSAMI  CHETTY 
ASAMI  PILLIA,  27  M.  608. 

232  S.  19,  20— S.  J9,  20— Acknowledgment 
and  payment  by  guardian. 

A  guardian  can  sign  an  acknowledg- 
ment of  liability  in  respect  of  or  pay  in  part 
the  principal  of,  a  debt,  so  as  to  extend  the 
period  of  limitation  against  his  ward  in  ac- 
cordance with  Sections  19  and  20  of  the  Limi- 
tation Act,  provided  it  be  shown  in  each  case 
that  the  guardian's  act  was  for  tho  pro- 
tection or  benefit  of  the  ward's  property. 
ANNAPAGAUDA  TAMMANGAUDA  v.  SAN- 
GDYAPA.  3  B.  L.  R.  817=26  B-  221- 
iF-B.) 

233  S-  19,  80— S.  19,  20— Guardian  and 
minor — Payment  of  interest  by  guar'iian. 

Payment  of  interest  on  a  debt  due  by  a 
minor  made  by  his  natural  or  de  facto  guar- 
dian to  tho  creditor  is  not  such  a  payment  as 
is  contemplated  by  section  20  of  tho  Limi- 
tation Act.  13  Cal,  292;  18  Mad.,  456;  20  Bom. 
61,  referred  to.  TILAK  SINGH  v.  ClIIiUTTA 
SINGH.  W.  N".  A,  J904,  P.1S7=1  A.  L.  J. 
802  =  27  A.  598.  See  also  27.  M,  2i3  under 
Art  52.  SUBRAMANIA  AYYAR  v.  ARURU- 
GA  CHEITY.     28  M.   830- 

233  (a)  S.  19,  20— S.  19,  20— Acknow- 
ledgment of  debt — Payment  of  interest  as  snch 
— Payment   of  principal. 

Under  section  19  and  20  of  the  Limi- 
tation Act,  fresh  starting  point  is  obtained 
under  the  followed  three  circumstances  ; 
First,  if  there  is  an  acknowledgment  in 
writing  before  the  expiration  of  the  period 
of  lim  tatioa.  Second  under  Section  20,  if 
thjre  IS  a  payment  of  interest  as  such. 
Third,  under  section  20,  if  there  is  part- 
payment  of  the  principle  evidenced  by  writ- 
ing in  the  hand-writing  of  the  p3rson  making 
the  payment. 

General  payment  is  not  sufficient  to 
sitisfy  the  words  of  the  section  which  are 
"  pavmont  of  interest  as  such." 

When  a  Hindu  widow  obtains  a  loan 
she  is  at  perfect  liberty  either   to   bind   her- 
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self  exclusively  so  as  not  to  bind  hor  hus- 
band's estate  at  all,  or  if  the  purpose  for 
which  she  is  taking  the  loan  is  for  the 
benefit  of  her  husband's  family,  or  for 
necessary  family  purposes,  then  she  is  equal- 
ly entitled  to  bind  hor  hnsband's  estate.  la 
ev^ry  ca.3c  the  nature  of  tbe  tran.saction  and 
the  intention  of  the  partitis  must  bo  gathered, 
either  from  the  statement  expressed  in  the 
document  or  from  t'le  surrounding  circum- 
stances n\MOl)\R  RAM:1IaN1)AR  BAPAli 
V    BAI   J  vNKIBAl  5  B-  L.  R.  350 

283  (b)  S  19,  20,  22— b'  19,  20,  22— Ac 
knoLvledgiurnt — Part  payni-nt  of  principal 
Effect  of  adding  new  defendant — 6  C  W  N  213 
Soe*Col.   1218. 

233  (C)  S.  19,  20,  21— S  19,  20,  21— Pay- 
ment by  one  judgment  debtor — 2  A  L  J  287 — A. 
W.  N  190 -J  P.  10^.     See  Col.  1485. 

233  (d)  S  19,  Art  64— S.  19,  Art  64— 
Account  setded  by  a  ])ftrlner  bind  tJir.  partner' 
ship — Reclprocni  demands — 126  M.  186 — 12  M. 
L.  J.  190,  2  P.  44  See  Col.  377. 

234  S.  19,  20  -S.19,  20— Schedule  II,  Ar^ 
tiCi,e  179 — Execution  of  decree — Limitation-^ 
Decrce-holde rtconsentin g — Postponem  nt  of  sale 
— Acknowledgment — Step  in  aid  of  execution 
— Part  payment  of  principal. 

An  execution  sale  wai  adjourned  on  the 
application  of  the  judgmcnt-dubtor  consented 
to  by  the  decree- holders.  The  sale  was  not 
carried  out  on  the  postponed  date  and  the 
application  for  execution  was  struck  off.  On 
a  subsequent  application  for  •sxecu  ion  it 
was  contended  for  the  deoree-holdcr-i  that 
the  consent  of  the  decree-holders  to  the  ap- 
plication of  the  judgment-cle  )tor  praying  for 
pos'.ponement  of  sale  and  tae  bar  of  limi- 
taiiou. 

Held,  that  the  contention  was  not  valid. 
Held,  also,  that  tho  ackuowijdgnient  of. 
indebtedness  in  the  application  of  judgment- 
debtor  could  not  ho  pleaded  to  give  a  fresh 
starting  point  for  limitation  under  section  19 
of  the  limitation  Act.     5  Mad  ,  Hi  follow rd. 

Held,  further,  that  pavt  payment  of 
the  principal  could  not  b3  pleaded  under 
section  20  of  the  Limitation  Act  as  >  giving 
a  new  period  of  limitation,  '27  Mad.,  60S 
followed.  SREENIVASa  CHA  RI  \M  v.  PON- 
NUSAWMY    NADAR.     28   M-    40-' 

235  S  19,  20,  21— .S\  19,  20,  21  Part 
payment  by  vmtgagor.  Effect  of  —AcJcnowledg- 
miint  by  vurtgagor.  Effect  of  —M  )rtgagor's 
vendee,  without  notice,  if  bound  by  sucii  pay- 
ment  or  acknowledqinent. 

A  mortgage  was  made  on  the  28th 
April  1837,  and  the  date  fixe  1  for  payment 
of  mortgage  debt  was  January  1888.  On 
28th  December  1888,  the  mortgagor  pold 
a  portion  of  the  mortgaged  prop  ,r  v  to  the 
predecessors  in  interest  ot  the  defendendant 
No.  2,  who  were  not  aware  of  the  mort- 
gage. 

Part  payments  of  the  mortgaged-deb 
were  made  by  the  mortgagor  on  th  3  29th 
December  1893,  on  the  2nd  February  1S94, 
and   on    the   9th    February    1000,     An    ack- 
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nowlodgmont  was  also  givon  on  ilio  2n(l 
Pnbruary  189-1.  A  suit  to  enforce  tbo 
mortgage  was  instituted  on  the  7th  Feb- 
ruary 1903.  The  question  arose,  wliethor 
tho  part  payments  and  the  ackuowledgmont, 
wliich  saved  the  mortgage  from  tho  bar  of 
limitatiou  so  far  as  the  mortgagor  and 
tho  other  properties  of  the  mortgage  wore 
concerned  could  bind  the  defendant  No.  2 
and  keep  alive  the  mortgage  on  the  por- 
tion of  the  property  transferred  to  him 
The  Subordinate  Judge  held  that  they 
could  not,  and  decided  the  point  in  fa- 
vour   of    defendant   No.   2. 

Held,  that  as  the  defendant  No.  2  de- 
rived title  from  the  mortgagor  subsequent 
to  the  date  of  the  mortgage,  tho  part 
payments  and  the  acknowledgment  by  the 
mortgagor  were  binding  on  her  and  the 
property  transferred  to  her.  II  H.  L.  B., 
llJ,folLoived  KRISHNA  CHANDRA  SAHA 
SARDAR  V.  BHAIRAB  CHANDRA  SAHA 
SARDAR.     9   C.    W.    N.    868. 

286  S.  19,  ^^t  147— S.  19,  AH  U7— Ack- 
nowledgment by  one  of  the  co-mortgagors — 
Duly  authorized — Authority  of  managing 
member  of  undivided  family — Requisites  of 
English    tnortgage. 

Deposition  in  Court  by  one  of  the 
mortgagors  in  a  case  in  which  he  and  his 
co-mortgagors  are  defendants  stating  that 
the  estate  was  under  mortgage  on  the  date 
of  the  deposition,  operates  as  an  acknow- 
ledgment within  the  meaning  of  section 
19  of  the  Limitation  Act  as  against  the 
deponent,  but  not  as  against  the  other 
co-mortgagors. 

An  acknowledgment  must,  on  the  face 
of  it,  purport  to  be  that  of  ain  existing 
liability,  but  the  name  of  the  mortgagee 
and  the  identity  of  the  debt  acknowledged 
may    be   proved    by   oral  evidence. 

An  agency  within  the  meaning  of  ex- 
planation 2  of  section  19  of  the  Limita- 
tion Act  cannot  be  inferred  from  the  mere 
fact  that  the  person  making  the  acknow- 
ledgment is  ajnut  contractor,  e.  g.,  a  co- 
mortgagor. 

It  may  be  shown  by  evidence  that  a 
managing  member  of  an  undivided  family 
was  duly  authorised  to  make  the  acknow- 
ledgment on  behalf  of  all  the  members 
to  bind  them  by  the  acknowledgmant 
made    by   him. 

Requisites  of  an  English  mortgage 
discussed. 

Held,  by  the  Full  Bench,  that  article  117 
of  the  Limitation  Act  governs  a  suit  by  a 
mortgagee,  whether  such  suit  is  for  fore- 
closure or  one  for  sale,  and,  in  the  former 
case,  vi^hether  the  plaint  is  for  foreclosure 
alone  or  is  coupled  with  a  prayer  in  the 
alternative  for  sale  in  lieu  of  a  decree  for 
foreclosure.  XXI  Mad.,  325;  XIV  Gal,  130, 
dissented  from.  XIII  Bom.,  90 ;  XX  Bom., 
408,  VI  AIL,  551,  followed.  NARAY\NAAY- 
YARu.  VENKATA    RaMANA    AYYAR.     25 

M-  220. 
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237-  S.  19,  22— S.  i.9,  22— Acknowledgment 
not  addressed  to  any  person — Civil  Procedure 
Code  (Act  XIV  of  JS82),  Section  32— Limita- 
tion— Defendant  added  oftei  expiry  of  limila' 
tion  period — Mortgage  siiil — Parties--Assignee 
of  mortgaged  properly  made  defendant  after 
expiry  of  limitation  period — Effect  on  other 
assignees — Estoppel—  ALtesialion  of  deed — lie- 
hase  by  mortgagee  lohen  valid. 

An  acknowledgment  of  liability  not  ad- 
dressed or  communicated  to  the  plaintiff  or 
to  any  one  on  his  bohalf  does  not  operate  to 
save  limitation  in  his  favor.  L.  R  ,  14  I,  A., 
168  ;  S.  C,  14  Cal,  801;  10  Bom.,  71;  L.  R.,  25 
I.  A.,  95  S.  C,  25  Cal.,  844  ;  G  B.  L.  R.,  299 
3  W.  R.,  3  referred  to. 

When  an  assignee  of  a  poi  tion  of  mort- 
gaged properties  is  not  made  a  party  to  a 
suit  filed  by  a  mortgagee  and  his  name  la 
added  as  a  defendant  after  tho  expiry  of 
limitation  period  tbo  suit  as  against  him 
must  be  dismissed.  But  the  remaining  por- 
tions of  the  mortgaged  property  in  the  hands 
of  other  assignees  are  not  on  account  of  the 
laches  of  the  plaintiff  released  from  liability, 
and  the  suit  as  against  them,  if  brought 
within  the  limitation  period,  is  not  liable  to 
be  dismissed  on  the  ground  of  dismissal  of 
the  suit  as  barred  by  limitation  as  against 
the  other  assignee.  The  mortgagee  is  entitled 
only  tc  a  proportionate  part  of  his  claim  as 
against  the  parties  sued  within  the  period  of 
limitation.  24  Cal.,  640;  27  Cal.,  540;  12  Cal, 
642  ;  28  Bom.,  11  ;  6  Cal,  815  ;  14  Cal,  791 ;  30 
Cal.,  755  ;  2  Cal,  L.  J.,  202  referred  to. 

Mere  attestation  of  a  deed  does  not  neces- 
sarily import  an  assent  to  all  the  recitals 
contained  in  the  deed.  3  W.  N.,  Cal,  207 
referred  to. 

A  mortgagee  cannot  release  from  big 
claim  a  portion  of  the  properties  comprised 
in  his  security  so  as  to  prejudico  the  rights 
of  others  who  might  have  already  acquired 
an  interest  in  the  unreleased  portion.  2  Cal, 
L.  J.,  202,  1  Cal.,  L.  J.,  337,  referred  to.  18 
W.  N.,  All  ,  170,  25  All,  79  not  fnUoioed.  IMAM 
ALT  u.  BAIJ  NATH  RAMS\HU.  10  C-  W- 
N.  551  =  3  a  L.  J.,  576  =  33  C  613- 

:^38-  S.  19  (1),  Art.  31  and  115— S.  19  {1)— 
Art.  31  and  115 — S.  19  (i),  Schedule — Acknow- 
ledgment— Non  delivery  of  goods — Suit  for  da- 
mages— Carriers. 

The  suit  was  to  recover  the  sum  of  Rs. 
750  as  damages  for  the  non-delivery  of  35 
out  of  200  cases  of  oil  delivered  by  the  plain- 
tiff to  the  defendants  for  carriage  from 
Bombay  to  Jeddah  by  a  steam-ship  of  theirs. 
The  agents  of  tiio  defendants  gave  the  con- 
signee a  certificate  of  short  delivery  stating 
that  35  cases  had  been  short  delivered,  mean- 
ing that  35  cases,  which  ought  to  have  been 
delivered,  had  not  been  delivered.  Subse- 
quently the  defendants  instructed  their 
Jeddah  agents  by  two  letters  to  re-offer  the 
cases  in  question  and  withdraw  the  certificate 
and  urging  them  to  press  the  plaintiff  to 
accept  delivery. 

Held,  that  having  regard  to  explanation 
1  of  section   19   of   the    Limitation    Act,    the 
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certificate  and  the  two  letters  were  suffi- 
cient >Lckno\vli:'l[^mont  of  liability  to  give  the 
plaiuLiff  a  new  starting  point  for  limita- 
tion. 

Hold,  further,  that  this  was  a  suit  against 
a  carrier  for  compoasatiou  for  non-dolivery 
of  goods.  Articlo  31  and  not  articlo  115  of 
the  Second  Rchodulo  of  the  Liniitatioo  Act 
applied  to  the  case.  UAJEE  \:j \M  v.  B.  & 
P.  S.N.  Co,    4.  B  L- 11447-28  B  562. 

239.  8.  19  -Art  101,  J W—Morlijage— Re- 
demption—A  cknoivledgment  to  third  part-g — 
Advcri^c  possession. 

Where  in  a  suit  for  redemption  it  was 
urged  for  the  mortgagee  that  the  deed  provi- 
ded that  at  the  end  of  the  period  stipulate-1 
for  payment  the  mortgagor  shall  lose  all 
right  to  the  property  and  that  the  suit  was 
therefore  barred. 

Held,  that  the  plea  was  not  valid,  1 
Bom.  H.  0.  R,  IddfoHoivd. 

Held,  also,  that  the  mortgaged  property 
being  outside  British  India  did  not  afiect  the 
question.     14  Bom,  V3  foil  owed. 

An  acknowledgment  made  by  the  mort- 
gagee or  his  heirs  within  the  period  of  limi- 
tation to  a  third  party  that  the  mortgage 
was  subsisting  at  the  time  the  acknowledg- 
ment was  made  gives  a  fresh  starting  point 
for  limitation  to  run  for  a  suit  for  redemp- 
tion. 

The  provisions  of  article  134  of  the  se- 
cond schedule  to  the  Limitation  Act  do  not 
apply  when  a  transfer  was  made  without 
consideration.  VITHU  DIIARAMJI  v.  KE- 
SHAV  BALWANT.     6-  B-  L-  R.  38. 

240-  S.  19— ^^-^  182— S.  19  Art  119— Exe- 
cuUon — Attachment  by  Government  in  a  pauper 
decree  for  Court- fees — AcknoivJedgment  to 
government,  saves  limitation  to  d~'cree-holder. 

A  petition  in  whico  the  judgment-debtor 
agreed  to  pay  a  certain  sum  to  the  person 
■who  attached  the  decree  and  took  out  execu- 
tion, constitutes  an  acknowledgment  of 
liability  to  the  decree-holder's  representative. 
Hence  an  applicatiou  for  execution  by  the 
decree-holder  with\n  3  years  from  the  date  of 
such  petition  is  rot  barred.  A  perjon  at- 
taching a  decree  is  a  representative  of  lae 
decree-holder.  13  C.  371  foil.  A  judgment- 
debtor  in  acknowledging  his  liability  even 
for  a  part  of  his  liability  under  the  decree 
makes  such  an  acknowledgment  as  under  S. 
10  of  the  Limitation  Act,  gives  rise  to  a  new 
pei-iod  of  limitation  25  I.  A.  95,  25  C.  814,  2  C. 
W.  N.  402  ref.  to.  It  is  sufficient  acknow- 
ledgment to  save  l;mitaiion  under  the  ex- 
plar^ation  to  S.  19  of  the  Limitation  Act 
although  it  was  not  addressee!  to  the  person 
eutitlnd  83  G.  1047  P.  C ;  4  0.  L.J.  94;  10 
C.  W.  N.  874  ref.  to.  BROGO  NATU  SAIIA 
V.  GAYA  SUNDARI  DASSYa.  6  C-  L-  J. 
141. 

240  8.  19 -S.  19—24  M.  361  No.  1G8 ; 
10   0.    W.    N.    959    No.    17C    supra. 

241  8.  20—S,  20— Civil  Procedure  Code 
(Act    XIV  of   1882),    Section     258— '' Debt." 

Notwithstanding    the   provisions   of  soc- 
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tion  258,  of  tho  Civil  Procedure  Code,  pay- 
ment made  out  of  Court  and  not  certified 
to  it  can  bo  prijvcd  and  taken  cognizance 
of  by  the  execution  Court  for  tlio  pur- 
pose of  enquiring  whotlier  tho  application 
for  execution  is  barred  by  limitation,  12 
AIL,  OG't,  overruled.  17  AIL,  42,  and  21 
Bom.,  122  followed. 

Tlie  word  '*dobt''  as  used  in  section 
20  of  the  Limitation  Act  include.-^  a  judg- 
mont-dobt.  2  Cal.,  468  ;  4  CuL.  708 :  6  C. 
W.  N.,  766,  not  followed.  All,  2i7  and  781  ; 
5  AIL,  2CI;  16  all.,  228;  4  Cal.,  500;  14 
Bom.,  390,  followed.  liOSHAN  SINGH  v. 
MATA     DIN.     8.    C,   W-    N„   A-,    1903    P- 

179  =  26  A-  36- 

242  S  20- S.  20— Surety— Payment  oi 
interest   by  debtor. 

In  tho  absence  of  any  prohibition  by 
the  surety  against  the  payment  of  interest 
by  the  debtor  on  his  account,  payment 
of  interest  by  the  debtor  within  limitation 
does  not  give  a  fresh  starting  point  for 
limitation  against  the  surety  also  under 
Section  20  of  the  Limitation  Act.  GOPAL 
DAJI  SATHE  V.  GCPAL.  5  B-  L-  R-  1020  = 
28  B  248 

243  S.  20—5.  20— Interest— Payment  as 
such  by  guardian  of  a  minor — Agent  duly  au- 
thorized. 

Where  payments  of  interest  as  such  wore 
made  by  the  certificated  guardian  of  the 
minor,  who  had  executed  the  bond  on  be- 
half of  the  minor,  and  also  by  the  guar- 
dian appointed  by  Court  to  succeed  him,  held, 
that  the  guardians  must  be  regarded  as 
agents  authorized  to  pay  interest  upon  a 
debt  within  the  meaning  of  section  20  of 
the  Limitation  Act.  26  Cal.,  51;  20  Bom.,  61, 
distinguished.  NABENDRA  NATH  SARKAR 
v.  R    I  CHARAN  HALDAR,    6  C-  W-  N-  729 

-29  C  647. 

244  8.  20 — S.  20 — Payment  of  interest — 
Limitation  Act,  section  20. 

The  meaning  of  the  expression  'payment 
of  interest  as  such'  in  section  20  of  tho 
Limitation  Act  explained.  7  A  502,  12  0 
389,  20  A  512,  G3  L  J  Ch.  741,  3  B  198,  41 
L  T  Q  B  187,  6  L  T  K  B  26?,  41  R  R  827, 
15  L.  T.  C.  P.  97,  66  L.  J.  Ch.  737  li-eforred 
to.  GOPALRAO  y.  CHINDU,  15  C-  P-  L-  R- 
1902  p.  29. 

245  8.  20—5.  20— Debt,  Part  payment  of, 
by  authorised  agent— Endorsement — Limitation 
Act. 

Althougli  the  person,  other  than  tha 
debtor,  making  part  payment  of  a  debt,  must 
be  duly  authorized  by  the  debtor  to  pay, 
in  order  that  section  20,  Limitation  Act, 
may  apply,  tho  law  does  not  require  that 
ho  should  bo  specially  authorized  to  make 
the  endorsement  showing  the  fact  of  pay- 
ment, or  that  tho  endorsement  should  be 
made  within  any  particular  time.  Venkata- 
siibbu  V.  Appusu)idrain,  (1893)  I.  L  R.  17 
Mad.,  92,  referred  to.  BABU  CHII\L\NBAX 
BHOWSINGUA  v.  SURJU    BANNI.AH,  4  L- 

B.  R  1907  ?  L 
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246  S.  29  -S.  20—Eqnit!/  of  redemption, 
iraiifif erred — P<irt  'payment  bij  mortgagor  after 
transfer — Extension  of  period  as  against  trans- 
feree. 

Payment  of  a  part  of  tho  mortgago-clobt, 
by  the  mortgagor,  and  appearing  in  his  hand 
writing,  will  gavo  a  frosb  start  of  limitaiion 
to  tho  mort.^iageo  evon  a^  against  aporson 
who  had  purchasod  a  portion  of  tho  mort- 
giig^d  property  prior  to  such  paym  nt.  (9 
C  W  N  8GB— ;-52  C  1077,  fMlowcd,  43  ( Ji.  Div. 
127  (18SG),  r,f.:rred  to).  DOMI  LAL  SAHU 
V.  ROSHAN  DUBEY,  H  Q-  W-  JJ-  107-33 
C.   278. 

247  S.  20  S.  '^0—Part  payment  of  princi- 
pal of  dib' — 'Perso7i  mnking  tlie  same} 

In  order  to  create  a  new  period  of  Limi- 
tation  under  the  proviso  to  Section  20  of  tho 
Limitation  Act  the  fact  of  part  pvyment  of 
tho  principal  of  a  debt  must  appear  in  the 
handwriting  of  the  person  making  the  part 
payment,  and  not  in  that  of  any  other  per- 
son, however  authorised.  23  Gal.,  546  fold 
BHAI  SHANKAR  LILADLIAR  v.  BAI  PAR- 
VATI.    3  B.  £i.  R.  834. 

213  3.  20-^  20-1. Uerest— Payment  of,  need 
not  be  in  inonpy. 

Payment  of  interest  vv'ithia  the  mean- 
ing of  section  20  of  the  Limibaf.ion  Act  need 
not  bo  in  money.  It  must  be  of  such  a  nature 
that  it  would  bo  an  answer  in  a  suit  brought 
by  the  plaintiff  to  recover  tho   amount. 

H'^ld,  that  the  erij  lyment  of  produce  of 
land  allowed  to  the  cioilitor  for  interest  due 
by  the  debtor  was  equivalent  to  payment  of 
interest  and  op'^raicd  t^  sxve  limitation.  MY- 
LAN  V.  ANNAVI  MADAN,  13  M  L  T  99 
=  29  M.  234. 

2^9  3.    20     S.  20'~Lim'tation — Pari    pay- 
ment of  in'erest,  acknoiuledgyn-'.nt. 

An  entry  of  the  balance  due  for  princi- 
pal and  interest  in  the  creditor's  book  not 
being  payment  of  interest  within  the  moan- 
ing of  secTiiou  20  of  the  Limitation  Act  does 
not  save  limitation.  24  Bom.,  403  di^'in- 
guished.  PRAG  DAS  v.  BKLDic^O  PER- 
SHAD.     A-  W  N.  1903,  ?.  2X2. 

2.50-     S-  20— S.  -iO-PaymuU  of  interest   as 
such. 

Hid,  that  payment  evidenced  by  en 
dorsement  signed  but  not  written  by  the 
defendant,  ruauirig  thus  'I  paid  4  rupees 
out  of  the  entire  amount,  payable  on  account 
of  principal  and  ii'torest  in  respect  of  this 
bond,  was  a  payment  of  interest  as  such  by 
the  defendant  for  which  provision  is  mide 
in  Section  20  of  the  Lmitation  Act.  SUB- 
RAYA  KAMiTI  v.  PAKAYA.  4  B  L  T? 
231. 

251     S.  20— '^-  20~Paym^nt  of  interest   as 
such—Iiterest-  Settlement  of  accounts. 

A  sued  B  for  a  balance  of  book  debts 
It  was  found  that,  within  throe  years  be- 
fore the  institution  of  suit,  accounts  were 
settled  between  the  parties  and  the  in terest 
was  concluded  upm  the  sunr,  theu  found 
due  to  the  plai:itiff,  and  the  amount  so 
found    was  added    on    to    the    principal  and 
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thoroaft(3r  tho  whole  amount  was  treated 
as  principal.  Tho  defendant  contended  that 
the  paymetit  of  interest,  not  being  in  cash, 
was  not  such  as  could  operate  as  a  valid  pay- 
ment to  save  limitation  under  section  20  of 
the    Act, 

Held,  tliat,  whore  tho  interest  was  not  paid 
iu  Cash,  but,  on  a  settlement  of  accounts  the 
amount  of  interest  calculated  up-tc-late  was 
adied  on  the  principal,  and  the  aggregate 
am'Junb  was  thenceforward  treated  as  prin- 
cipal, there  had  been  a  payment  of  interest, 
as  such,  sufficient  to  satisfy  the  requirements 
of  section  20  of  the  Act,  {'i4  B  493,  followed 
13  B  338  and  ID  M  310,  referred  to.)  MOUAN 
LAL  0.    LACHMAN  DAS,    9  0-  C-  221- 

252  S.  20 -S.  20--Civil  Procedure  Code 
{Act  XIV  of  1S8:!),  Section  :i57  A— Execution  of 
decree — Limitation — Decree  payable  by  instal- 
ments:— Df>iult  in  payment  of  instalvients. 

A  decree  for   sale    of  morlgaged  pro[-erty 
directed  the  amount  of  the  decree  to  be   paid 
in  six  instalments.     It  further  provided    that 
incase    of    default   in    the     payment    of   any 
instalment  the  decree  holder   would  have    the 
option  to  take  out  execution  of  the  decree  for 
the    recovery    of    the    whole     amount    of     it. 
Default  h  ivmg  been  made    in  the  payment  of 
first  two    instalments,    the    decree-holder    ap- 
plied for  execution    in    respect    of  the    whole 
amount  due  and  asked  for   sale  of   the    mort- 
g'ged  property.     On  the  15th  of  May  L90i  the 
application    was     dismissed     for     default     of 
prosecution.     Ho  applied  again  for  execution 
on  the  iirst  of  July    1904.     It    was    contouded 
on  behall  of    the    judgment-debtor    that    the 
application  was  time  barred,  as  it    was   made 
beyond  thrte  years  from  the  date  of  the    last 
application.      The     decree-holder,     however, 
alleged  that  two  sums  were    paid    to    him    on 
the  11th  of  May  1901  and  loth   of  July   1901, 
and  that  these   payments  saved  the  operation 
of  lim  ta'ion. 

Hdd,  that  the  payments  alleged  to  have 
been  made  to  the  decree-holder  could  not  save 
limitation  under  the  provisions  of  section  20 
of  the  Limitation  Act,  asi  it  had  not  been 
proved  that  these  amounts  were  paid  on 
account  of  interest  as  such,  and  that  the 
payments  if  made  on  account  of  principal 
did  not  appear  in  the  hand-vvriting  of  the 
person  who  made  them.     BHAGWaN  DaS  v, 

JANKI.    A-  W-  N-  1905  P,   26S- 

253  S.  20-— 5.  20— Part  payment  of 
priiicipal-Endorsemsnt-Handwriting  of  payer 
—Mark. 

In  Section  20  of  tho  Limitation  Act^ 
1877,  the  condition  that  the  fact  of  payment 
in^the  case  of  par  -payment  of  the  principal  of 
a  debt  must  appear  in  the  handwriting  of  the 
person  m'king  the  same  is  satisfied  if  the 
payer  signs  or  affixes  his  mark  beneath  an 
ondorseineot  not  written  by  him.  7  Mad., 
55  and  IQ  followed. 

In  those  mitters  which  enter  the  daily 
life  of  the  people  a  long  settled  rule  of  law 
should  not  lightly  be  disturbed  because  it 
may  not  fit  in  with   the  individual  opinioa 
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of  a  Judge  or  Bench  before  whom  it  may 
come  for  consideration.  JAMNA  v.  JAGA 
BHANA.    6   BLR.  1031. 

254  8.  20—5'.  20— Part  payment — Eiidorse- 
meat  not  in  debtor's  hand,  but  only  signed  by 
him — When  debtor  can  write,  whether  such 
signature  is  sufficient  to  save  limitation. 

Where  a  debtor  can  write,  but  an  endorse- 
ment is  written  by  another  poi.son  and  only 
signed  by  him,  it  is  not  an  endorsoinent,  which 
is,  as  far  as  possible,  in  his  iiandwriting,  and 
therefore  it  is  not  sufticient  under  tho 
provisions  of  section  20  of  tho  Limitatioh  Act 
to  create  a  new  period  of  limitation.  BRKTTE 
&  COXE  J.  J.  SANTISHWaU  IMA  ha  NT  a  v. 
LAKHIKANTA  MAHANTA,     35.  C-    813- 

255  S.  9,0— S.  20.  A— Payment  towards 
interest — Evidence. 

In  order  to  bo  entitled  to  the  benefits 
conferred  by  S.  20A  of  tho  Act,  the  plaintiff 
must  give  satisfacetory  evidence  that  a  payment, 
made  before  the  proscribed  period,  was  speci- 
fically appropriated  to  interest  ;  a  general 
payment  is  not  sufficient.  (5  B.  L.  R.350  foil.) 
JETHANAND  TOPANDAS  v.  LALAMAL 
SITALMAL,  1  8.  L.  R.  252- 

256  S.  20,  Art.  61,  99,  132—3-^20,  Art.  61, 
99,  132 — Suit  for  contribution  of  amount  re- 
alized as  revenue  charge — Personal  liability — 
Limitation- -Payment. 

According  to  the  general  scheme  of 
the  second  Schedule  of  the  Limitation 
Act  the  period  of  limitation  in  lespect  of 
one  and  tbe  same  suit  varies  according  as 
the  remedy   is  "  real  "  or  "personal." 

In  tho  case  of  a  suit  for  contribution  by 
a  sharer  who  is  entitled  to  enforce  the  same 
personally  against  a  co-sharer,  and  also  as 
a  charge  by  operation  of  law,  agxinst  the 
share  of  the  co-sharer,  the  former  remedy 
will  by  governed  by  article  61  or  99,  as  tue 
cas'-i  may  bo,  and  the  latter  remedy  by  ai'ticle 
132. 

VVlien  the  plaintiff  brings  a  suit  for 
contribution  to  which  article  99  or  61  is 
applicable,  whether  it  is  brought  beforo  or 
after  the  whole  amount  has  baeu  paid,  it 
will  be  barred  in  respect  of  sach  payments, 
if  any,  as  were  made  more  than  throe  years 
before  date  of  suit,  and  not  barred  in  respect 
of  those  made  within  three  years. 

But  tho  Word  'piid,'  in  articles  61  and 
99  of  tho  Limitation  \ct,  includes  payments 
made  or  derived  out  of  the  sale  proceeds  or 
income  of  the  property  of  the  person  seeking 
contribution,  j  ust  a^  under  section  20  ot  the 
Limitation  Act,  the  receipt  by  a  mortgagee 
of  the  produce  oi  land  mortgaged  to  him  is 
a  payment  made  by  him  by  the  debtor  for 
the  purpose  of  that  section. 

Article  99  or  61,  and  not  120,  is  applic- 
able to  a  case  in  wlfu-h  the  amount  was 
realized  by  sequestration  or  sale  of  the  pro- 
perty of  the  person  seeking  contribution. 
THE  MAHAR\Ja  VIZfANAGARA-M  0.  SRI 
ll\JAH  SET  RUCHE  IIL  A  SOMASEKHA- 
RARAZ.  BAHADUR.     13  M-  L-  J-  83. 


A.ots  Sup:  Govt.  (IX  of  1903)    {Cont  l). 

257  8.  20,  Art.  148—8  20,  Art  UH. 

A  mortgagor-plaintiff  i.s  uofc  ontiMel  to 
claim  tho  boaolifc  of  section  2'J  of  tho  Limita- 
tion .\ot  m  a  Slit  for  rodmiption  of  a  ud- 
usfructuary  m  )rtg-i.g'3.  Thos-jjpiof  auction 
20  is  to  o.Ktend  tho  pirioJ  of  Lim.txnio.i  pro- 
scribed for  a  suit  to  enforcj  puymmt  of  a 
debt  or  legacy— 18  AIL,  295  P.  Li  ,  l^ii  p.  115 
foUoroed,  W.  N.  AIL,  1891  p.  87  di,ssontcA  from. 
ANWVll  HUSACT  y.  LVLMIII  KHAN.  A- 
W.  Ni9a3  p.  223-23  A- 167. 

258  S.  20,  Art.  ISi—S.  20,  krt.  179— In- 
stalment df'.cree — Option  of  decree-holder — In,' 
stalment  arrang'imunt  put  an  2nd  to — Subse- 
quent acceptance  of  instalments — New  agree- 
7nent — C.  i^  Code,  S.  257'  A — Sanction  of 
C  nirt. 

A  got  a  decree  on  the  32ud  November, 
1893,  for  sale  of  mortgaged  property,  direct- 
ing that  tho  decretal  amount  was  to  bo 
sacisfied  by  six  annual  instalments  of  Rs.  50, 
and,  in  case  of  default  of  payment  of  any 
instalment,  A  could  obtain  an  order  absolute 
for  sale  under  S.  89.  Transfer  ot  Property 
Act,  for  the  whole  amount  due  under  the 
decree.  There  being  default  in  payment  of 
two  instalments,    \  obtained  on  December    1, 

1900,  an  order  absolute  for  sale  cf  the  pro- 
perty. He  applied  for  execution,  in  respect  of 
Liio  whole  amount  due  on  23rd  Pebuary  1901 
and  asked  for  the  sale  of  the  mortgaged 
property.  On  May  l^th  1904,  that  application 
was  dismissed  for  default  of  prosecution.  Oa 
1st  July,  1904,  ho  again  applied  for  sale, 
alleging  that  the  jugdment-debtor  had  paid 
him   Rs.   150  and     Rs.  50    on    the    15th    ^Nlay, 

1901,  and  11th  July,  1901,  for  overdue 
instalments  and  that  those  payments  saved 
limitation. 

Held,  tiiat  tho  decree-holder,  having  exer- 
cised his  option  of  applying  for  enforcement 
o!  pivment  of  the  whole  decretal  amount  and 
having  put  an  end  t)  the  in-jtalmeatp,  arranga- 
mont  could  not  fall  back  on  the  provL-^ions 
of  the  decree  relating  to  payments  by  instal- 
ments. Tho  suocioquent  consent  of  the  deo- 
rje-holdor  to  accept  the  overdue  instalments 
amounted  to  an  agreement,  and  was  void  as 
no  sanction  was  obtained  under  S.  257  A., 
0.  P.  Code,  the  agreement  being  virtually 
one  by  whi^h  the  decree-holder  gave  time 
to  the  judgment-debtor  to  pa  v  tho  decretal 
amount.  (IG  A.  371  distd.)  BH.\GWAN  DAS 
u.  J  \NKI    AGRAHRIN.    2  A-  L  J-  8-8- 

259  S  20  -■^'-  ^OSi  P.  R.  1904  No.  23, 
9  B  L  R  182  No.  55,  1  A.  L.  J.  355  No.  196, 
79  A.  773  No.  209,  3  B.  L.  R.  144  No.  229,  6 
0.  W.  N  763  No.  280,  27  M.  603  No.  231,  26 
B.  221  No.  232,  26  A.  59S  No.  233,  5  B.  L.  11. 
350  No.  233  (1).  6  C.  W.  N.  '^18  No.  253  (h), 
A.  W.  N.  1905,  p.  108  No.  233  (c),  26  M.  136 
No.  233  (d),  28  M.  40  No.  234,  9  C.  W.  N.  863 
No.  235  supra. 

260  S.  21  -S.  ^i— Spe  A.  W.  N.  1905.  p. 
L08  No.  233  (c),  9  C.  W.  N.  863  No.  235 
supra. 

261-  S.  22— .9.  22— Estoppel— Amendment 
of  pkunt~7  G.  W.  xY.  575— Sec  coL  242, 
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262  S.  22 — S.  22 — Suit  brought  by  cxacutor — 
Bcne/ic'uiriefs  nanias  sub^oqiientU/  added-  7  G. 
W.N.  SL7—SCZ  G.  P.  G.  Act.  V  of  191)S  No.  28GS. 

2()3-  S.  22 — S'.  22 — Oil'-:  of  several  co-pro- 
mlsces  sitr.d  alone.  Olhcra  jointlij  intoested  to 
sue.  made  parlies  after  expiry  of  limitation — 
Effect  oil  tlie  original  claim — 76  P.  L.  Li.  1905 — 
67  P.  It.  19ii:)  See  col.  305. 

264  S.22-^-32. 

Seclion  -^2  of  Acl  XV  of  1877  does  not  in 
itsolf  purport  to  dotermine  directly  whether 
the  j  jiudor  of  parties  after  the  institution  of 
a  suit  shall  in  all  cases  necessarily  involve  the 
bar  of  limitation,  if  the  period  prescribed  for 
Buch  a  suit  has  th3n  expired. 

Such  a  result  mu^t  depend  upon  conisde- 
ration  of  the  question  whether  the  joinder 
was  nece.^sary  to  enable  the  Court  bo  award 
such  relief  as  may  be  given  in  the  suit  as 
framed.    . 

if  fresh  parties  are  merely  joined  for  the 
purpose  of  sife-guarding  the  rights  'subsisting 
as  between  them  and  others  claiming  general- 
ly in  the  same  interest,  the  determination  (by 
application  of  the  provisions  of  section  22  of 
the  Limitation  Act)  of  the  date  of  the  insti- 
tution of  the  suit  as  regards  such  freshly  join- 
ed parties  does  not  ordinarily  affect  the  right 
of  the  original  plaintiff  to  continue  the  suit, 
and  would  not  therefore  attract  the  application 
of  the  general  provisions  of  the  Limitation 
Act.  GURUVAYYA  GONDA  v.  DATTATRA- 
YA  ANANT.  6  B-  L  R  618  =  28  B  U 

265  S.  22 — S  22— Joinder  of  defeyidant 
ofter  expiry  of  limitation  period— 116  P.  L.  B. 
2905—81  P.  B.  1905  See  Col.  303. 

266  S  22— /S.  22— Addition  of  defendant  on 
appeal  after  claim  is  barred  -  Effect  on  plain- 
tiff's suit— Hindu  Law— Impartible  estate- 
Claim. 

The  plaintiff  sued  to  eject  the  defendants 
basing  his  claim  as  the  next  succesMr  by  the 
rule  of  primogeniture  to  the  estate  in  suit 
which  w:is  alleged  to  be  an  impartible  one.  A 
claim  was  made  in  the  alternative  on  the 
ground  that  the  estate  vested  in  plaintiff's 
father  under  a  sapurdinama. 

The  defendants  pleaded  that  the  plain- 
tiff's brother  was  a  necessary  party  to  the 
suit  and  should  have  been  so  impleaded  by 
the  plaintiff.  But  the  objection  was  never 
pressed. 

Tiie  High  Court  found  that  the  estate 
if  at  one  tima  was  subject  to  the  custom  of 
primogeniture  governing  impartible  estates 
had  lost  the  character  of  impartibility  and 
the  estate  devolved  on  the  plaititiff's  father 
subject  to  the  ordinary  rules  of  Hindu  Law. 
The  plaiutiff  was  given  opportunity  to  im- 
plead his  brother  as  a  party  to  his  appeal 
in  the  High  Court  on  the  ground  that  he  was 
equally  entitled  with  his  brother.  The  plain- 
tiff's application  was  resisted  on  the  ground 
that  at  the  date  of  plaintiff's  application  the 
claim  was  barred  by  limitation  and  that  sec- 
tion 22 of  the  Limitation  Act  was  applicable  to 
the  case.  The  plaintiff's  brother  admitted  the 
validity  of  the  claim. 


Acts  Sup:  Govt  (IX  of  1908)    {Gontd.) 

Held,  overruling  the  objection  that  sec- 
tion 22  of  the  Limitation  .Act  was  not 
n.pplicable  to  the  suit  and  the  claim  must 
bo  decreed  after  iraploading  the  plaintiff's 
brother  as  a  respondent  to  the  plaintiff's 
appeal,  for  the  plaintiff  as  head  of  tho 
family  could  sue  alone  to  ej  !cb  tho  de- 
fendants. 

Section  22  of  the  Tjimitation  Act  docs 
not  in  itself  purport  to  determine  directly 
whether  tho  joinder  of  the  parties  after  tho 
institution  of  tho  suit  shall  in  all  cases  neces- 
sarily involve  the  bar  of  limita;ion,  if  tho 
period  prescribed  for  such  suit  ha^  then  expir- 
ed. Such  a  result  must  depend  upon  considera- 
tion of  the  question  whether  the  j  )inder  was 
necessary  to  enable  the  Court  to  award  such 
relief  as  may  be  given  in  the  suit  as  framed. 
If  fresh  parties  are  merely  joined  for  the 
purpose  of  sale-guarding  the  right  sub- 
sisting as  between  them  and  others  claim- 
ing  generally  in  the  same  interest,  the 
determination  (by  application  of  section  22) 
of  the  date  of  the  institution  of  the  suit 
as  regards  such  freshly  \  )ined  parties  does 
not  ordinarily  affect  the  right  of  the  ori- 
ginal plaintiff  to  continue  the  suit,  27  Bom.  ^ 
11  followed,  7  Gal.  414,  20  W.  B,  126  refer- 
red to.  PATESHRI  PARTAP  NARAIN 
SINGH  V.  RUDRA  NARAiN  SINGH.  A. 
L.  J.  543=A  W.  N-  1904  P.  119  =  26  A- 
528. 

267  S-  22— S.  22— Limitation— Substitu- 
tion of  plaintiff  after  expiry  of  period  of 
limitation — "  New  plaintiff  " — Bonamidar — 
Cu'i<  Procedure  Code  {Act  XIV  of  18S2), 
Section    372. 

One  B  N.  instituted  a  suit  on  a  mort- 
gage on  the  last  day  of  limitation.  Subse^ 
quently  B.  B.  was  substituted  plaintiff  with 
the  consent  of  B.  N.,  it  being  alleged  that 
B.  N.  had  sold  his  interest  in  the  mort- 
g\ge-deed  to  him.  B.  N.  and  B.' B.  after- 
wards applied  to  the  Court  to  restore  the 
name  of  B.  N.  as  plaintiff  and  to  strike 
out  the  name  of  B.  B.  from  the  record  on 
the  ground  that  the  sale  was  fictitious  and 
without  consideration.  The  application  was 
granted.  It  was  found  that  B.  F.  was  not 
the    benamidar    of    B.    N. 

Hdd,  that  the  second  order  could  not 
be  regarded  as  one  made  under  section  372 
of  the  Civil  Procedure  Code  and  B.  N.  must 
be  considered  as  a  new  plaintiff  within 
the  meaning  of  section  22  of  the  Limita- 
tion Act.  RVMJOY  NATH  SARGAR  v. 
SHvMBHU     NATH    SH,\HA.     9  C-    W-    N- 

883- 

2  38  S.  22— S.  22— Civil  Procedure  Code 
(Act  XIV  of  1SS2),  sections  211,  559  — Parties— 
Baspondent.  Addiction  of,  by  Court  after  limi- 
tation— 'Mesne   profits — Interest. 

The  Limitation  Act  does  not  contract 
the  power  of  the  Court  under  section  559 
of  the  Civil  Procedure  Code  to  allow  per- 
sons, who  were  parties  to  the  proceedings 
in  the  Court  below;  but  were  not  made  res- 
pondents at   the  tima   when   the  appeal  was 
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presented,  to  be  added  as  respoudentB,  and 
it  makes  no  difference  whutbor  an  appli- 
cation is  made  by  the  appollaut  to  bring  in 
those  persons  as  respondents,  or  the  Court 
considers  it  necessary  for  the  ends  of  justice 
that  they  should  be  added  as  respondents. 
9  Cal  ,  35ij;  12  CuL,  642  refened  to. 

Whore  the  Court  left  the  amount  of 
the  mesne  profits  to  be  determined  in  exe- 
cution of  thu  decree — 

Held,  that  the  decree-holder  was  entitl- 
ed to  claim  interest  on  the  mesne  profits 
until  the  date  of  payment  by  the  judgment- 
debtors,  a?  Cal.,  961  referred  to.  GIKISH 
CHANDRA  LAHIRI  v.  SASI  SEKH ARES- 
WAR  RuY,  33C.  329- 

269  S-  22— S.  22-Bindu  Laiv— Inherit- 
ance— Special  heirs — Females — Estate  inlnrited 
by  two  ividows — Alienation  by  one  widow 
—  Widom — Power  of  widoiu — Alienation  by  one 
of  two  co-ividoios — Parties  adding  plaintiffs — 
Non-joinder — Joinder  of  plaintiff  after  time 
for  bringing  suit  has  expired.  Effect  of- -Co- 
contractors — 

Where  two  Hindu  widows,  D.  M.,  and  D. 
I?.,  who,  on  the  death  of  their  husband,  took 
under  the  Milahshara  law  a  joint  estate  in 
the  property  of  the  husband  afterwards  by 
arrangement  between  themselves  divided  the 
property  between  them,  intending  to  give 
to  each  so  far  as  the  other  was  concerned 
full  power  of  alienation  in  the  event  of  legal 
necessity,  and  one  of  them,  D.  R.,  made  a 
gift  of  her  share  in  the  estate  to  the  ro- 
versiouerg,  who  thereafter  in  certain  tran- 
sactions proceeded  on  the  assumption  that 
:here  was  a  partition  between  the  widow  not 
jnly  of  possession  of  the  property  included 
in  the  husband's  estate,  but  also  of  the 
title. 

Held,  that  a  mortgage  executed  in  favour 
of  the  plaintiff  by  D.  M.,  of  her  share  with- 
out the  consent  of  D.  R  ,  was  binding  on 
the  prop.u-ty  hypothecated  under  it,  so  far 
as  the  interests  of  D  R.  and  the  reversion- 
ers were  concerned,  to  the  extent  that  the 
debt  was  incurred  for  legal  necessity. 

The  addition  after  the  expiry  of  the 
period  of  limitation  of  an  infant  member 
of  a  MitnlcHhara  family  as  plaintiff  to  a  suit 
on  a  mortgage  is  not  fatal  to  the  suit.  '28 
Bom.,  11  followed.  THAKURMANI  SINGH 
V.  DAI  RANI  KQERI,  33  Q   1079- 

270  S-    22—6'.     22— Joinder     of  plaintiff 
after  expiry   of  limitation   period — 79    P.    R 
l906--^.ee  Col.  1873. 

271  S-  22S22—Subslitiition  of  parties— 
Neiu  plaintiff- Assignment- Assignee   substituted 
after  period  of  limitation — 11  C  W  N  521 — 54 
C   6Vi  F.B.—^qqG.   p.  C.  Act    V  of  1908    No 
27G3. 

272  S.     "il-S.    22 -Added    plaintiff— Prc- 
forma  drfindant  joined   as    plaintiff. 

Where  a  person  who  was  at  the  institu- 
tion of  a  suit  made  a  pro  forma  defendant 
subsequently  is  joined  as  a  plaintiff,  sec.  22  of 
the  Lunilai-ion  Act  does  not  apply.  In  such 
a  case  the  addtd  plaintill  is  not  a  new  plaiutill. 


STEPHEN  &  HOLM  WOOD  J.  ,J.  NAGEN- 

DiiABAfiA  di:lya  v.  tarapada  achar- 
JEE    8  C.  L-  J-  286. 

273  S  22— S.  2i--Mahomedan  Law— In- 
terest of  heirs — Distinct  causi-s  of  action — Par- 
ties  —  Deferred  douoer — Limitation  Act.  Sec- 
tion  22. 

Where  the  dower  was  a  deferred  dower, 
in  other  wards,  was  payable  only  upon  dis- 
solution of  marriage,  either  by  divorce  or 
by  the  death  of  one  of  the  contraciug  par- 
ties, and  where  there  was  dowur  deed  exe- 
cuted, there  was  an  implied  agreement  by 
the  husband  to  pay  to  the  heirs  of  the  de- 
ceated  wife  the  amount  of  the  dower  dubt 
until  her  death,  no  cause  of  action  arises, 
and  her  deatli  gives  rise  to  a  cause  of  ac- 
tion to  her  heirs  and  not  to  her.  The  in- 
terest which  the  heirs  have  in  the  dower  is 
not  joint  but  dillerunt,  and  each,  on  the 
basis  of  the  facts  which  constitute  him  an 
heir,  has  a  distinct  title  on  which  his  cause 
of  action  is  based.  Tiie  title  of  all  is  not 
common.  25  M.  26;  6  C.  816;  8  C.  L.  R,  457; 
14  C.  791  dist.  All  pv;i:sons  who  claim  to  be 
entitled  as  heirs  to  share  in  the  dower  are 
necessary  parties  to  the  suit  together  With 
the  husband.  On  the  4th  September  19U3 
one  of  the  heirs  of  the  wife  instituted  a  suit 
to  recover  a  share  of  the  wife's  dowor  and 
joined  as  parties  defendants  all  the  persons, 
who  were  the  heirs  of  the  wile  at  the  time 
of  her  death  excepting  one  M.  One  of  the 
objections  of  the  defendants  was  that  the 
suit  was  defective  inasmuch  as  M  had  not 
been  joinder  as  a  party  defendant.  During 
the  pendency  of  the  suit  in  the  Court  of 
first  instance  the  plaintiff  died  leaving  as 
heirs  his  step  brother  and  M.  Of  these,  the 
former  applied  to  be  substituted  on  the  re- 
cord as  plaintiff;  as  the  latter  did  not  joia 
as  CO  plaintiff,  she  was  brouglit  on  the  re- 
cord on  the  3rd  May  1904  which  was  more 
than  3  years  after  the  death  of  the  wire, 
and  was  made  j.jjo  forma  defendant.  Held 
that  the  suit  as  against  M  was  not  com- 
menced until  the  3rd  May  1904.  The  suit 
was  instituted  in  time  so  far  as  the  husband 
was  concurued;  as  no  relief  was  claimed 
against  it,  the  suit  was  not  barred  as  agaiust 
the  husband  and  s  'otion  22  of  the  Limita- 
tion Act  had  no  application.  27  C  4U3  re- 
ferred CO  and  distinguished. 

Per  Brett  J.  The  fact  of  all  beincr 
brought  on  the  record  as  a  defendant  is  not 
stifficient  to  save  limitation  if  it;  were  de- 
cided that  for  the  purposes  of  the  suit  it 
was  necessary  that  she  shoiild  have  beea 
brought  on  the  record  as  a  party  in  her 
personal  capacity  within  threee  years  from 
the  date  of  the  wife's  death.  Limitation 
merely  bars  the  rem.tdy  by  suit,  and  the 
only  parlies  in  a  suit  between  whom  ques- 
tion of  limitation  can  possibly  arise,  are 
those  who  seek  relief  and  those  agaiiiat  whom 
relief  is  sought.  27  C  493  relied  on.  MA- 
HOIMED    ISilAQ    V.    SIlEIKil     AKUAMUIj 

HU<^,  12  c.  W,  N-  84--6  C.  L.  J.  558. 
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274  S-  22— ,S.  !!2—Suit  for  money  can  he 
ayatnst  sovie  of  the  representatives  of  a  de- 
c>used  dfbtor  Other  representatives  added  after 
•period  of  limiiaiion. 

Two  out  of  four  representatives  of  a 
deceased  debtor  were  originally  impleaded 
in  a  suit  for  a  debt,  incurred  by  the  deceas- 
ed and  the  other  two  wero  added  after 
limitation  had  run  out. 

Held,  that,  in  the  absence  of  any  pro- 
culiar  circumsLauces  to  the  contrary,  a  auit 
for  money  due  ,irom  a  deceased  debtor  is 
maintainablii  against  some  of  his  represent- 
atives aLiJ  that  the  suit  against  the  original 
det'ondanls  does  not  become  barred  by  limi- 
tation in  couscfiueijce  of  the  provisions  of 
section  22  of  the  Limitation  Act,  (81  P  \i 
1D05  followed). 

As  the  lower  Court  had  found,  on 
the  the  merits,  for  ^plaintiff,  the  Single  13ench 
decreed  the  claim  against  the  original  de- 
fendants without  rcuianding  the  case  to  the 
lower  Court,  BA V7A  NANAK  SINGH  v.  ALl 
SHEU,  S2  p.  W,  11   1907- 

275-  S-  22 — S.  22 — Transfer  by  vendee  pend- 
ing pre-emption  suii  —Assignee  added  as  co- 
defendant  after  liviiiation. 

S,  22,  i. imitation  Act,  does  not  apply, 
where  the  added  defendant  derives  his  title 
from  the  original  defendant,  by  an  assign- 
ment pending    the    suit.     The    words  "when 

a  new  plaintiff added  after  the  institution 

of  the  suit,"  in  section  22  mean  a  person, 
who  claims  in  his  own  right.  But  when  the 
interest  set  up  by  the  added  party  is  only 
derivative,  acquired  peudirg  the  suit,  then 
he  is  not  a  new  defendant  or  plaintiff,  and 
the  case  is  one  merely  of  continuation  of  the 
original  suit  with  leave  of  Court  under  S. 
872,  Civ.  P>o.  Code,  without  any  change  in 
the  date  of  its  institution.  A  suit  for  pre- 
emption, therefore,  is  not  barred  by  limita- 
tiorj,  by  reason  of  a  person  deriving  title 
from  the  vendee-defendant,  after  the  institu- 
tion of  plaintiff's  suit,  having  been  joined  as 
a  co-defendant,  after  the  expiry  of  the  stipu- 
lated period.  5  C.  720,  2.3  A.  33l,  C8  P.  R. 
1879,  7  P.  R.  1906,  ref.,  25  P.  Pv  190-3,  25  C. 
409  dist.  FATBH  MUHAMMAD  v.  SAID 
AHMAD.  8P.  R.  1907  42  ?•  W- R  1907 
=  3  p.  L-  E.  1908-  fSee  aho  106  P.  R.  19U7 
No.  311  infra.) 

27 Q-  S-  22— -S.  22 — Party  defendant  added 
by  Court  of  its  oion  motion  or  at  the  instajice 
of  party— Mortgage  suit. 

When  in  a  suit  a  person  is  added  as  a 
party  defendant  at  the  instance  of  the  Court 
after  the  joeriod  of  limitation  applicable  to 
the  suit  has  expired,  S.  22  of  the  Limitation 
Act  applies  and  bars  the  plaintiff -<  r^uneiy 
as  against  the  added  defendant.  21  C.  610 
and  4  C.  W.  N.  159  foil.  ;  27  C.  510  overruled  ; 
12  C  612  oxp. 

Q  uoe  re. —YJhether  the  porfion  of  the 
mortgaged  property  in  the  hands  of  the  add- 
ed defendant  was  thereby  exempted  from 
liability  under  the  mortgage.  RAMBINKAR 
BISWAS  V.  AKHIL    GHOWDHURI.    11  C- 


Acts  Sup:  Govt.  (IX  of  1908)    {Contd.) 
WN.  350-5  C  L  J.  ^1?;F.  B. 

277.  S-  22— i\  22—Bengai  Act  S.\  106— Suit 
between  rival  proprietors — Question  of  posses- 
sion or  title — Limitation — Substitution  of  exe- 
cutor in  place  of  supposed  Legal  representative 
— i^cw  defendant. 

In  a  suit  under  S,  lOG  of  the  Bengal 
Tenancy  Act  certain  lands  were  alleged  to 
have  been  erroneously  recorded  as  part  of 
mouzah  P  and  it  was  prayed  that  the  record 
of  rights  be  amended  and  the  disputed  lands 
entered  as  part  of  plaintiff's  own  mouzah  22, 
from  the  record  of  which  the  same  had  beea 
omitted.  The  suit  was  instituted  more  thaa 
two  months  after  the  final  publication  of  the 
racord  of  rights  for  mouzah  R  but  within 
two  months  of  the  final  publication  of  the 
record  of  rights  for  mouzxh  P. 

Held,  that  the  suit  was  not  time-barred. 
In  such  a  suit  the  Revenue  Officer  and  ia 
case  the  suit  is  transferred  to  the  Civil 
Court,  the  Civil  Court,  is  confined  to  the 
question  of  possession  and  cannot  be  asked 
to  .adjudicate  upon  the  title  of  rival  proprie- 
tors. The  suit  was  originally  instituted 
against  the  person  whose  name  was  entered 
in  the  record  of  rights. — But  it  appeared  that 
this  person  v/as  the  widow  of  the  deceased 
proprietor  and  her  name  was  entered  as 
representing  the  estate  of  her  deceased  hus- 
band. 

Held,  that  the  executors  to  the  estate 
of  the  deceased  proprietor  who  were  substi- 
tuted as  defendants  were  not  new  defendants 
within  S.  32,  Limitation  Act.  MOHUNT 
PADMALAV  RAMANUJA  DAS  v.  LAKMI 
RANI.     12  C-  W-  N.  8- 

277-  (a)-S.  22,  Art:  106— S.  22,  Art  106  — 
Partnership.  Dissolution  of — Suit  for — Addi- 
tioti  of  new  defendant. 

Held,  that  when  the  business  of  a  firm  is 
not  continued  after  the  expiration  of  the 
fixed  term,  the  partnership  ceases  to  exist  on 
the  expiration  of  that  term. 

Held,  also,  that  Article  106  of  the  Second 
Schedule  of  the  Limitation  Act  applies  to  a 
suit  for  settlement  of    partnership    accounts, 

When  upon  the  objection  of  the  defen- 
dant in  a  suit  for  partnership  accounts  ib 
v/as  found  that  a  necosiary  party  had  been 
omitted,  and  such  party  was  afterwards  added 
as  a  defendant  at  a  time  when  the  suit  as 
against  him  was  barred,  and  the  whole  suit 
was  dismissed. 

Held,  that  the  dismissal  was  right.  RAM 
CHAND  V.    SUBHAN  BAKHSH.     69   P-  R- 

1902- 

278  S.  22— S.  22— Hindu  joint  family 
entitled  to  rent — Suit  by  some,  co-owners,  others 
added  after  the  period  of  limitation — Joint 
and  indivisible  claim. 

Where  rent  is  due  to  the  members  of  a 
jDint  Hindu  family,  it  is  not  open  to  the 
kirta  alone  to  miintain  a  suit  for  rent  with- 
out joining  the  other  members  either  as 
plaintiffs  or  as  defendants,  except  when  the 
tenant  has  dealt  with  such  karia  as  sole 
landlord,     (3  M.  231,  Foil  15  M.  Ill  ;  10  B.  32; 
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12  W.  R.  478  (483),  7  B.  217:  21  B.  154  ;  28  B. 
11;  321  A.  23  (85)--l  C.  L.  J.  5P)l—  32  C.  2!>6 
(314)— 7  Bom.  L.  li.   1,  Inferred  to.) 

When  hhe  co-owner  landlords  were  not 
unwilling  to  join  as  co  plain tilT.s  but  did  so 
with  the  utmost  readiness  as  soon  as  objection 
was  taken  by  the  tenant  defendants,  they 
should  have  been  joined  as  pi  untiffi  in  the 
first  instance  and  if  they  are  brought  on  the 
record  after  the  expiry  of  the  period  of 
limitation,  their  claim  is  barrtd  by  lini  LaLion 
and  the  entire  claim  is  barred  as  Lbo  claim 
was  joint  and  indivisible.  5  C  L.  J.  242  (P. 
B.);  0  C.  815—8  a.  L.  R.  457;  2'J  A.  311—4  A. 
L.J.  194,  rcf.-26  0.  409,  distinguished). 

The  batia  usual,  Dustur,  Ramatnana,  sond- 
ari  dianda,  salami  and  'percentage  are  abwabs 
(7  Mac.  Sel.  ref.  IGG;  S.  D.  A.  680:  11  C.  175 
(F.  B.);  17  (J.  7:26  (b\  B.);  S.  D.  A.  4  referred  to. 
If  the  tenancy  was  created  before  183G, 
batta  Company  is  prima  facie  not  an  abwab, 
but  if  the  creation  of  the  tenancy  is  of 
subsequent  date,  it  is  2)H77ia/aci(3  an  abwab  7 
C.  Li.  J.  202,  ref.  MIR  TAPURAH  H03SEIN 
V,  GOPI    NARAYAN,   7  C  L.  J.  25I. 

279  S-  22,  ^r^  11— S.  22,  Art  11— Auction - 
purchaser  made  party  after  the  expiry  of 
07ie   year. 

Plaintiff's  objectiou  to  attach  ment  was 
disallowed  on  9th  July  1892,  and  sale  was 
confirmed  on  24tli  January  18f^3  ;  and 
though  plaintiff  sued  for  possession  on  the 
18fch  August  1892,  he  had  not  joined  the 
auction -purchaser,  nor  did  he  pray  for 
establishment  of  right  with  reference  to 
the  order  disallowing  his  objection  until 
1895,  and  then  only  after  certain  direc- 
tions of  the  Appellate  Court  which  re- 
manded   the    cause    for   re-trial. 

Held,  that  plaintiff's  suit  was  barred 
under  Article  11.  Schedule  II,  Section  22, 
Limitation  Act,  1877.  GANPAT  MAL  v. 
BHAGAT  RAM.     74  P.  L.    R..  1901. 

280  S-  22,  Art  10,  120-8.  22,  Art  10, 
120 — P  re-cmpiion  — Waiver — PrC'eniptor  loit- 
nessing  deed  of  sale — Vendee  sjliing  proper- 
ty to  pre-emptor  who  has  loaived  his  right — 
Rival  pre- emptors. 

On  the  4th  March  1898,  G.  M.  sold  the 
land  in  suit  to  F.  M.  The  deed  of  sale  was 
registered  on  the  10th  March.  On  the 
24th  February  ISUU  the  plaintiff  sued  for  pos- 
session of  the  land  by  right  of  preemption. 
On  the  13th  March  1890,  wheu  the  case  came 
on»for  hearing,  F.  M.  stated  tuit  he  had,  on 
the  23rd  January  1899,  sold  the  land  to  J., 
whereupon  J.  was  impleaded  as  a  defendant 
by  order  of  Court.  J.  had  attested  as  a  wit- 
ness the  sale  deed,  dated  the  4th  ISIarch  1893, 
in  favour  of  F.  M.  J.  pleaded  interalia  that 
the  suit  against  him  was  barred  by  limita- 
tion under  section  22  of  the  Limitation  Act. 
It  was  contended  lor  the  plaintiff  that  sale 
to  J.  was  fictitious,  and  that  J.  having  waiv- 
ed his  right,  the  plaintiff's  claim,  which  was 
not  barred  by  limitation,  must  be  doureed. 

H'dd,   thatsitice    a  pre-emptor  who   has 
once  «,vaivod    his   right     cauuot     afterwards 
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como  forward  and  rea.ssort  it,  J.  was  not 
cntitlod  to  claim  the  land  as  against  tho 
plaintil!  after  having  clearly  waived  his  right 
by  witnessing  the  deed  in  favour  of  F.  M, 
Moreover,  as  /.  ha  A  acquiesced  in  the  pur- 
chase of  F.  M.  lie  was  nsboppjd,  as  sub- 
parcha-jer  of  F.  M.  from  assorting  hia 
waived  ri^jth  ;i.:^iinst  tho  pi  iinti{T,-who.se  cliim 
to  pro-  emption  was  fiupjrior  to  that  of  F. 
M. 

ILld,  also  that  Article  10,  and  not  120, 
of  tho  Limitation  .\ct  was  applicible  to  tho 
suit  as  against  both  the  vendee  and  hi-^ 
s'lb-p'.irc'iasfr,  J.  ;  Under  sectio.i  2i  of  tho 
Limitation  Act  the  .salt  as  against  /.  mast 
be  considered  to  have  been  instituted  oa 
tho  13th  March  1899,  and  must  be  hold  ag 
barred  unless  it  were  establish-^d  that  tho 
sale  to  J.  was  fictitiou.s,  in  which  casj 
plaintiff    could    succeed. 

T'lO  Chief  Court  remanded  the  appeal 
under  section  562  for  trial  with  roferenca 
to  the  law,  as  laid  down  aboV).  NABE 
BAKfiSH  u.  FAKIR  MUHAMMAD.  74-  B. 
L.   R.  1903  =  25  p.  R,  1903. 

281  S.  22 -S.  22-6   G.  W,  N.  218  No.  235, 

(6)    83  C.    613   No.  237  supra. 

282  S-  23-5  23— Suit  for  citstody  of 
loife — Tliird  person  harbouring  loife — Continu- 
ing  loroug  —R'lvision — Rale    of   stare     decisis. 

Stare  d^c's's  is  a  salutary  rule,  and 
where  injustice  is  not  affeetad  by  following 
a  rule  of  law  ;Iaid  down^.^many  years  ago, 
and  consistently  adhered  to  it  is  obvi- 
ously  inexpedient    to    vary    thit     rule. 

Upon  an  application  for  revision  against 
an  appellate  decree  confirming  a  decree 
for  custody  of  wife,  the  Chief  Court,  oa 
the  question  of  limitation  governing  the 
suit,  followed  Punjab  Record  No  SO  of  1892, 
which  had  followed  No  60,  Punjab  Record, 
1870  Full  Bench  and  did  not  consider  it 
necessary  to  refer  the  question  to  a  Full 
Bench,  though  25  Bom  614,  Full  Bnich,  was 
conflict  to  tho  Puniib  cases  6  All  551 
Full  Bench  referred  to.  ABDUL  RAZAK  v 
MUHAMMAD   IBRAHIM,     14   p      R     1905 

283  S  23  =  Sf  23— Art  35— Suit  for  restitu- 
tion of   conjugal  rights. 

A  suit  by  a  wife  for  the  restitution  of 
her  conjugal  rights  is  barred  under  Article 
35,  Schedule  II  of  the  LimitationJAct,  whea 
restitution  has  been  demanded  by  her  and 
refused  by  the  husband  being  of  full  miud 
more  than  two  years  prior  to  the  com- 
menccment»of  the  suit — 13  All  126  di'isentcd 
fron  16  Bom  714:  and  23  B rm  203  overruled, 
DHANJIBHOY    BOMANJE    v     HIHABHAI, 

3  B  L  R  p.  371  '-25  B  644  F  B. 

284-     S»'23     ^'"^   120— S.   23,  Art  120  and 

34,  3o.  Suit  for  restitution  of  conjugal  rights 
—Limitation— Minor  wife— Demand  and  re- 
fusal. 

In    a    suit    for    restitution    of    conjugal 
rights  by  a  Mjhomedan  husband  against  his 
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wifo,  if  tho  wife  was  of  full  ago  and  of  sound 
mind  at  tho  time  tho  demand  for  restitution 
was  mado  and  refused,  Art.  35  of  Sch.  11  of 
the  Limitation  Act  would  apply.  S.  23  of  tho 
Limitation  Act  does  not  apply  to  such  a 
case.  If  the  wife  was  not  of  full  ago  and  of 
sound  mind  at  tlio  time  tho  rostitutiou  was 
domandod  and  refused,  Art.  120  of  tho  rji)ni 
tation  Act  would  apply.  ASIII-UN-N ISSA 
KHATUN  V.  BUZLOO  MKAII.  U  C-  W-  N- 
437-34  C  79. 

285-     S-  23     Art  29— S.    23,  Art:  29— Com 
2)ensatioii  for — Attachment  before  judgvunt — 
Limitation. 

Held  that  the  limitation  applicable  to  a 
suit  for  damages,  on  account  of  the  alleged 
unlawful  attachment  before  judgment  of  a 
shop  belonging  to  the  plaintiff,  was  that  pro- 
scribed by  art.  29,  and  that  limitation  began 
to  run  from  the  date  of  the  attachment.  (G 
B.  L.  R.  704  Dibt,  23  M.  621,  27  M  316,  24  W. 
R.  298  foil.) 

Semble  that  such  an  attachment,  if 
wrongful,  is  not  a  continuing  wrong  within 
the  meaning  of  S.  23  of  the  Act.  RAM 
N  A  RAIN    V.     UMRAO    SINGH,     A-    W-    N- 

(1907),  194-4  A.  li.  J.  548  =  29  A  615- 

286  S-  23,  Art  120,  141— S.  23,  Art  120, 
141 — Declaration  of  rights  to  take  ivater  and 
injuncAion  to  remove  obstructions — Continuing 
w  rong. 

The  reversioners  of  a  widow  who  died 
within  12  years  of  suit  within  the  meaning 
of  Art  141,  Limitation  Act,  sued  for  declara- 
tion that  they  had  a  right  to  take  water  for 
the  use  of  their  gardens  from  a  canal  which 
was  under  the  control  of  the  defendants,  and 
for  an  injunction  ordering  the  demolishing 
of  a  dam  constructed  more  ihan  12  years 
before  the  suit  for  obstructing  the  flow  of 
water. 

Held,  on  appeal  that  the  suit  was  within 
time,  under  Art  120  of  the  second  schedule, 
read  with  S.  23  of  the  Limitation  Act  as  the 
wrong  was  a  continuous  one.  It  was  also 
pointed  out  that  Art.  141  of  Sch.  II  had  no 
application  to  the  suit  as  it  was  merely  for 
declaration  and  injunction  and  not  for  pos- 
session. GOVERDHANDAS  v.  NARAIN- 
DAs,    1  Sind  L.  E.  238- 

287  S.  23,~-.4r^  120,  142,  141— S.  23,  Art 
120,  142,  144 — Court  Fee — Revision — Religious 
institution — Suit  for  removal  of  Mutwali  and 
Imam  of  a  mosque — Power  of  congregation  of 
a  Mosque  as  regards  removal  of  mAilwali— 
Change  of  religion — Sufficient  cause — Cause 
of  action  when  to  arise--Not  continuing  wrong 
—  Indian  Court  Fees  Act  VII  of  137 0,  section 
7  IV  {c)— Specific  Relief  Act  I  of  1877,  section 
42— Punjab  Courts  Act  XVIII  of  1884  (as 
amended  bij    Act   XXV  of   1S99)  S.   70  [b). 

M;  the  mutwali  and  Imam  of  a  mosqae 
was  sued  by  some  persons  on  behalf  of  tbe 
general  body  of  worshippers,  on  the  allega- 
tion that  although  the  Liosque  belonged  to 
the  Hanafi  sect,  M.  had  changed  his  religi- 
ous Views  and  turned  a  follower  of  the 
Mirza  oi  Quadian,  four  years  before  suit,  and 
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that  thoroforo  was  disqualified  from  dis- 
charging his  duties.     Tho  reliefs  sought  wore: 

(a)  Tiiat  tho  defendant  bo  declared  un- 
fit for    tbo    office   of  Imam  of  tho  Masjid. 

(6)  That  he  be  ejected  from  the  pro- 
perty  appertaining    to  tho  Masjid;   and 

(c)  That  ho  bo  dismissed  from  tho  office 
of  mutwali. 

Held,  (1)  That,  since  the  plaintiffs  simply 
seek  the  removal  of  the  l>etendant  fioni 
the  olTioe  of  Mutwali,  which  would  involve 
his  ejectment  from  tho  immoveable  pro- 
perty of  which  he  was  in  possession  in  that 
capacity,  and  do  not  seek  possession  of  the 
property  for  themselves,  full  stamp  need 
not  be  levied  upon  the  value  of  the  said 
property.     (56  P  R  1896  followed). 

(2)  That,  it  having  been  found  cou- 
curreuMy  by  both  tho  Lower  Courts  that 
M.  had  turned  a  follower  of  the  Mivza  of 
Quadian  in  1891,  and  not  four  years  before 
suit  as  alleged  in  the  plaint,  the  Chief  Court 
has  no  power  under  section  70  {b)  of  the 
Punjab  Courts  Act  to  question  that  finding 
on  revision. 

(3)  That  the  suit  was  barred  by  Limi- 
tation, under  Art.  120  of  the  Limitation 
Act,  having  been  instituted  more  than  six 
years  after  M's  change  of  religion  in  1891 
when  the  cause  of  action  accrued.  Neither 
Art.  142,  nor  144  has  any  application  to  the 
case. 

(4)  That  such  change  and  the  subsequent 
persistent  adherence  to  such  newly  adopted 
views  cannot  properly  be  described  as  a  con- 
tinuing change  amounting  to  a  continuing 
v/rong  such  as  is  contemplated  by  the  terms 
of  section  23  of  the  Indian  Limitation  Act; 
and  that  the  plaintiff  should  have  come  in 
Court  within  six  years  under  Art.  120  of 
the  act  since  the  time  when  the  alleged 
change  in  views  occurred.  (19  G  776  and  26 
M  113  followed). 

(5)  That  the  general  body  of  worship- 
pers have  no  right  to  remove  a  Mutwali 
and  Imam  at  their  will  and  pleasure  with- 
out assigning  and  establishing  sufficient 
cause  for  such  removal.  MIR  YAD  ALI  v. 
MOULI  MUBARAK  ALI.  87  p.  W-  R- 
1S08. 

288  8-  23,  Arts  120,  144,  181— S.  23,  Art 
120,  144,  178--Snit,  right  of,  substitution,  Ap- 
plication  for — Declaratory  suit  —  Limitation — 4 
C  L  J  568—11  C   W  N  186. 

289  S-  23  24,  Art  120- S.  23,  24,  Art  120^ 
Irrigation  luorks — Rights  of  Government  to  con- 
tract— Injunction  against  Government — Torts 
— Trespass — Continuing  injury. 

The  lands  of  the  plaintiffs  lay  on  one 
side  of  a  Government  channel  called  the 
Korkai  channel,  wLiich  in  addition  to  lead- 
ing the  water  required  for  tho  supply  of  tho 
Korkai  irrigation  tank,  carried  off  the  drain- 
age from  the  Marudur  anicat  system.  As 
about  five  times  as  much  water  flowed  down 
the  channel  as  could  be  stored  in  the  tank 
with  safety  to  that  resjrvoir,  a  bye-wash  was 
consti'ueted  in  the  channel  in  1882  by  the 
Government,  to  draw  oil   all  the    water   over 


i 


(     1805     ) 


CIVIL  DIGEST  OP  CASES. 


(     180G    ) 


Acts  Snp:  Qovt  (IXoflgOS)   {rontl) 

and  above  the  miximum  quantity,  to  bo  led 
into  tbe  tank  as  fixod  l)y  tlie  Public  Works 
D''p.irtmnnt.  A  ditch  was  also  made  for  con- 
ducting the  water  escaping  througli  the  byo- 
wash  into  a  water  course  so  as  to  prevent  the 
neighbouring  latid.s  being  inundated  and  in- 
jured. The  ditcli  did  not  fully  answer  the 
purpose  intended.  A  flood  occurred  in  1895 
wh'ch  breached  the  chanrlcl,  as  a  result  of 
vhich  the  lands  were  cut  up  and  their  con- 
dition altered,  and  since  then  they  were  sub- 
jected to  much  nmre  inundation  from  the 
water  sent  by  the  bye-wash  than  was  the 
case  previously,  consequently  the  cultivalioa 
of  the  land  ceased  since. 

The  plaintiffs  who  were  pome  of  the  own- 
ers of  the  lands  held  by  them  under  the 
Government  on  rijohoari  tenure  sued  the 
Government  for  an  injunction  directing  the 
defondmt  to  blDck  up  the  bye-wash  in  the 
channel. 

Ihld,  that  the  plaintiffs  were  entitled 
to  an  injunction  in  general  terms  restrain- 
ing tlie  defendant  from  flooding  the  plain- 
tiffs' lands  by  causing  or  permitting  water 
to  flow  from  the  channel  ou  to  the  plaintiffs' 
lands. 

Ildd,  also  that  section  24  of  the  Limita- 
tion Act  was  applicable  to  the  case  and  the 
suit  was  not  barred  by  limitation. 

Per  Arnold  White,  C.  /.—(I)  Article  120 
of  the  Second  Schedule  of  the  Limitation 
Act  is  not  applicable  to  a  suit  for  irj  motion 
in  respect  of  a  continuing  injury. 

(2)  Government  have  the  right  to  dis- 
tribute the  water  of  Government  channels 
for  the  benefit  of  the  public  snl  j -ct  to  the 
right  of  a  i yot.w a ri  land  holder  to  whom 
water  has  been  supplied  by  Government  to 
continue  to  receive  such  supply  as  is  sufR- 
ciont  for  his  accustomed  requirements. 

(8)  The  rights  of  Government  in  connec- 
tion with  the  distribution  of  water  will  not 
include  a  right  to  flocd  a  man's  land  by  the 
erection  of  a  new  work  which  in  the  opinion 
of  Government  is  desirable  in  connection 
with  tlie  general  distribution  of  water  for 
the  public  benefit. 

(4)  Although  the  Government  may  be 
authorized  to  con.-.trucb  a  work  (Caliugula), 
they  must  shew  that  thoy  cannot  do  so  with- 
out injuring  the  lauds  of  others. 

Per  S libra hm:i}ii,.i  Aiyar,  J— (1)  It  is 
among  the  most  important  functions  of 
Government  to  construct  new  works  of 
irrigation  and  to  maintain  old  ones  accord- 
ing to  means  and  circumstances. 

(■2)  The  position  of  Governmcat  in  regard 
to  liabil; ty  for   damage  caused    to  individuals 
by  such  irrigation    works  would  be  analogous  | 
to    that    of    persons    acting  under    statutory 
authority. 

(w)  So  far  as  the  construction  of  a  now 
work  is  concerned  the  authority  is  only 
peiMiissive,  while  as  regards  the  maintenance 
of  works  once  completed  so  as  not  to  inter- 
fere with  the  existing  rights  of  others,  the 
authority  is  imperative. 

(4)  Where  the  authority  is  permissive  the 
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use  sanctioned  is  only  not  in  prejudice  of 
the  common  law  rights  of  others. 

(5)  To  throw  water  on  another  man's 
land  against  his  will  ia  a  trespass  and  the 
party  affected  has  a  right  of  action  even  if 
no  substantial  damage  is  shewn. 

(G)  The  Government  will  bo  liable  to  a 
ryotwari  holder  where  by  the  erection  of 
new  works  his  lands  are  flooded.  SANKAR- 
AVADIVKLU  PILLvI  v.  THE  SECRE- 
TARY OF  STATE  FOR  INDIA  IN  COUN- 
CIL.   16  M.  L.  J.  32  =  27  M  72- 

290  S-  23—^''^  3')—Sitlt  for  compensation 
for  wiongfiU  attachimnt.  6  B.  L.  R.  704, 
See    Art  29  No.    392    infra. 

291  S-    24  Sze    27  M.   72  No.   289    supra. 

292  S.  26  S.  26  Right  of  way -User  as  of 
riqlit  — Onus  of  proving  ?<s??-— SHAIKH 
KHUDU  BUKSH  v.  SHAlK  TAJUDDIN. 
8  C.  W-  N-  859. 

See  Easement  {Water). 

293-  S-  2Q-S.  26— Acquisition  of  right  to 
easements — Pasturage  over  landlord's  land — 
Bliolanath  Nandi  v.  The  Midnapore  Zamin- 
dari—31  C.  503-31  I.  A.  75  P.  C.—Sce  Ease- 
ment (Light  and  air). 

294-  S-  28— S.  26— Easement— Obstruction 
— Int"rruvtion.     Meaning  of — 

The  word  "  interruption  "  as  used  in  sec- 
tion 26  of  the  Indian  Limitation  Act  applies 
only  to  a  cessation  of  enjoyment  followed  by 
a  further  period  of  enjoymf-nt. 

Where  the  plaintiff,  v/ho  claimed  a 
right  of  easement,  did  not  enjoy  the  ease- 
ment for  more  than  two  years  next  preced- 
ing the  date  on  which  ho  filled  the  present 
suit. 

Held,  that  the  suit  was  barred  under 
section  20  of  the  Limitation  Act,  for  the 
word  "interruption"  aid  not  applj'  to  the 
obstruction  and  cessation  of  enjoyment  in 
the  present  case.  That  the  fact  that  the 
plaintiff  did  not  acquiesce  ia  the  obstruction 
did  not  save  his  right  from  being  barred. 
SAYAD  AMIR  HAIDaR  SHAH  v.  FAJTA 
alias  FAZ\L  DIN.  203  P-  L-  R-  1905-73 
p.  j>  ,  2905. 

295  *S-  23,  S.  2i){2)—Ei^nmnt  of  ncce^sify 
—  Cl'iiin  to  take  plough  and  loater  tiirougJi  an- 
others  land  — No  allnjation  of  severance. 

Easements  miy  arise  in  several  ways. 
One  of  these  ways  is  by  implied  grant.  Upon 
severance  of  heritage  into  two  or  more  parts 
a  grant  may  b3  implied  of  all  those  caseiTionts 
without  which  the  enjoyment  of  th(i  severed 
portious  could  not  bo  had  at  all,  and  this 
class  are  usually  termed  easemonts  of  neces- 
sity. 

An  easement  of  necessity  cannot  arise 
in  any  other  way  than  on  severance  of 
tenements.  2  M-  4S,  S'lle  on  Euscnicnt  7th 
Ed.,  p.  V6folloiued. 

Where  a  person  claims  the  right  to 
take  plough  and  water  through  another's 
land,  and  there  is  no  allegation  of  sever- 
ance, such  a  claim  can  only  be  based  on 
S.  2t>,  cl.  2  of  the  Limitation  Act  2  L. 
B.    R.  131   rcfcrr.;d  to.     PO  KlN   t\  M.VU^^G 

LA,  4  L.   B    R.    246. 
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.296  S  26  Art  47S.  'Ml,  Alt  ■J7--Hc}a- 
iiviia  bctwnn  uypcf  and  Iolcct  ripdrlan 
owners  regarding    right    to    iL^e     'iivcv    water 

—  Gust  0711. 

An  casement  can  bo  acquiied  by  an 
upper  riparian  owner  npiuL  lioni  Lhe  mode 
of  acquisition  mentioned  in  S.  2G  cif  the 
Limitation  Act.  (G  C.  :]yi  at  4Cy  refd.  to). 
But,  if  lie  rulics  on  custom,  lie  mubt  prove 
that  it  was  ancient,  contiLmour,  puuccubU;, 
reasonable,  certain,  compulsory  and  con- 
sistent with  oiher  customs  regarding  tno 
right)    to   inigato    trom    the    river. 

Riparian  owners  claiming  a  right  to 
the  cxiraoidinary  use  of  water,  i.e.,  to 
irrigate  their  village  lauds  fiom  the  water 
of  a  river  running  tbiuugh  tli»;lr  villrge 
by  putting  up  dams  therein,  must  not 
interfere  with  the  rights  of  the  luwer  ri- 
parian owners  (12  TNloo  P.  C-.  \'6x.  1  H.  L. 
G97  and  1904  A.  C.  301  refd.)  .Uiy  such 
interference  would  be  uiirefibOUi', l>le  and 
inconsistent  with  luc  riglits  of  others.  It 
can  be  allowed  only  in  pursuance  of  some 
arrangement  arrived  at  between  the  parties 
intercr.'ted,  or  as  entailed  by  the  sucoeHS- 
ful  acquisition  of  a  prescriptive  right. 
(29  C.  ICO  and  24  C.  865  P.  0.    refd) 

When  a  suit  is  not  oue  to  rtoover 
any  property,  but  one  for  a  declaration  of 
the  plaintiffs'  right  to  put  up  cbans  in 
a  river  and  to  irrigate  their  la-^ds  by 
meaus  of  such  dams,  Art.  47  of  Seh.  II 
of  the  Limitation  iVct  has  no  applica- 
tion. ESHaN  CHANDRA  SAMANTa  v. 
NIL  MONI    SINGH,   35  C-  851 

297  S-  2S—S.2S-^Piesumijtionoffact  — 
E^ij'cct  of -2  G  L  J  107—^2  G  1107— See  Art  H 
N').  365  infra. 

298  S-  28— Sf-  28— Applies  only  to  suits 
and  not  to  execution  of  decrees. 

Per  Bliahhyam  lyennyar,  J. — Section  29 
of  the  Limitation  Act  applies  only  to  suits 
and  not  to  execution  ot  decrees.  YLDA- 
PURATTI  V.  VALLABHA  YALIYA  KaJA. 
25  M   SCO. 

299-  S-  28-  S.  28.  Usufructuary  mort- 
gage, unregistered  —  Possession  for  12  years-— 
Prescriptive  title.  3.  B-  I-i-  P"  lo6—12  11.  L.  J. 
410—26  M.  72.  See  Col:  490. 

300-  S.  28,  Art:  111—S.  28,  Art:  111—  Ven^ 
dor  and  Purchaser — Lilen  for  u)ipaid  purchase 
money. 

Notwithstanding  that  a  suit  by  the  ven- 
dors for  b\iQ  euforcemeut  of  their  lien  in 
property  sold  by  them  for  the  unpaid  pur- 
chase money  is  barred  by  limitaliou  under 
article  111  of  the  second  Schedule  of  the 
"Limitation  Act,  section  28  of  the  Act  does  not 
exticgui^n  the  lien  and  the  vendors  have  a 
right  to  retain  possession  until  the  purchase- 
money  is  paid  and  the  lien  extinguished  by 
payment.  The  purchasers  cannot  destory 
the  lien  by  bringing  their  suit  for  possession 
after  the  period  for  a  suit  to  enforce  the  lien 
for  the  purchase  money  is  barred.  SUB- 
KAHMANIA  AYYAR  v.  POOYAN.  27  M. 
»8. 


301-  S  2rt,  Art:  10,  12,  44,111,  136,137, 
13.^,  117,  16,),  166,  167,  I7'i—S.  28,  Arts.  10,  12, 
44,  111,  136,  137,  138,  147,  165,  166,  167,  172— 
^Salc' — Plea  in  defence  thai  transfer  is  in- 
valid docs  not  avail  in  subsequent  suit  by 
defendant. 

In  art  41  the  word  'sale'  includes  an 
asriignment  for  a  price  of  the  ward's  interest 
whatever  that  be^  and  not  merely  a  sale,  in 
tlie  souse  in  which  it  is  used  in  S.  77  of  the 
Contract  Act,  or  S.  54,  Transfer  of  Property 
Act.  Probably  in  Arts.  10  and  130,  the  tran- 
sfer intended  is  that  of  ownership,  but  in  all 
the  other  articles  mentioned  above,  the  word 
includes  a  transfer  for  a  price,  without  re- 
ference to  whether  the  interest  amounts  to 
ownership. 

The  plain  tiff's  guardian  during  his  minor- 
ity sued  upon  a  mortgage;  obtained  a  doc-  . 
rco  for  possession  of  the  mortgaged  property 
and  sub;:cquently  transferred  the  riglit  of 
the  plaintilf  under  the  decree  to  the  defen- 
dant. The  hitter  sued  for  recovery  from  the 
plaintiff  ot  part  of  the  lands  comprised  iu 
the  decree,  which  the  guardian  purported 
to  transfer  to  the  defendant.  The  suit  was 
dismissed  on  the  ground  that  the  assignment 
by  the  guvUlaG  was  invalid  and  without  the 
permission  of  the  Court.  Plaintiff  thereupon 
sued  for  possession  of  lands,  which,  thouh 
comprised  lu  tlie  decree  in  his  favour  ob- 
tained by  the  guardian,  did  not  form  part 
of  the  property,  to  which  the  suit  by  the 
defendant  against  the  plaintiff  related.  This 
suit  Vv'as  instituted  by  the  plaintiff  long 
after  the  expiry  of  throe  years  from  the  time 
when  he  attained  his  majority,  though  with- 
in twelve  years  fsoin  the  date  of  the  original 
decree  obtained  by  the  guardian. 

Held,  that  the  plaiutitl's  right  to  the 
property  in  question  had  become  extinguish- 
ed by  the  operation  of  Art.  44  and  S.  28^ 
Limitation  Act.  23  M.  279,  19  M.  250  fol- 
lowed. 

Held  also,  that,  although  it  was  com- 
petent to  the  plaintiff  to  defend,  in  the  pre- 
vious suit,  his  right  to  the  lands  in  his  pos- 
session, by  relying  on  the  invalidity  of  the 
transfer  by  the  guardian,  notsvithstanding 
he  had  not  sued  to  set  it  aside  within  three 
years  from  the  time  he  attained  his  majority. 
(17  M.  L.  J.  19  referred  to)  a  finding  with 
reffrence  to  such  a  defence,  though  neces- 
sary for  the  purposes  of  that  litig.atton,  can- 
not operate  t,o  relieve  the  plaintiff  from  the 
consequences  of  his  failure  to  have  the 
transfer  set  aside,  within  the  time  limited 
by  law,  iu  regard  to  property,  of  wliich 
possession  had  past-^ed  to  the  defendant  under 
Lhe  transfer.  LaTCHIAHu.  MUKHaLINGA. 

i7BIL.  J.  220  =  2  M.  L-  X-  3dO  =  30M. 

302     S-  23  Art    120,    lis,  Ui—S,    28,    AH 

I'.iO,  142  ,  144 — Right  to  propsrty  and  its  profits. 
A  I>Iagistrate  attached  the  lauds  in  suit^ 
under  section  146  of  the  Criminal  Procedure 
Code.  Two  cross  =  suits  were  filed  by  the 
rival  claimants  to  the  land  for  a   declaration 
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of  thoir  right  to  it,  and  also  to  th(3  net  in- 
como  of  tho  land  rcalizod  by  the  Magistrate. 
These  suits  were  brought  after  more  than  six 
years  from  the  date  of  attachment,  but  some 
of  the  income  was  realized  within  six  years 
of  the  dat«s  of  tho  suits. 

Held,  that  article  120  and  not  articles  142 
and  144  of  the  second  Scliodule  of  tho  Limita- 
tion Act  was  applicable  to  the  cases,  and  the 
suits  so  far  as  tliey  prayed  for  a  declaration 
of  right  to  tho  land  in  dispute  and  to  income 
realized  more  than  six  years  before  suits  was 
barred,  but  as  to  the  rest  it  was  witViin  time. 
So  far  as  article  142  was  concerned,  the 
^Magistrate  could  not  be  regarded  as  having 
dispossessed  either  party,  nor  could  either 
party  be  regarded  as  having  discontinued 
possession.  In  such  cases  the  attaclinmcnt 
operates  in  law,  for  purposes  of  limitation, 
simply  as  detention  jr  custody  of  the  proper- 
ty by  tho  Magistrate  who,  pending  the 
decision  by  a  Civil  Court  of  competent 
jurisdiction,  holds  it  merely  on  beV  alf  of  the 
party  entitled,  whether  he  be  one  of  the 
actual  parties  to  the  dispute  before  him,  or 
any  other  person.  For  purposesof  limitation 
the  seizing  or  legal  possession  will,  during  tho 
attachment,  be  in  ihe  true  owner,  and  the 
attachment  by  the  Magistrate  will  not  amount- 
either  to  dispossession  of  the  owner  or  to  his 
discontinuing  possession. 

The  alleged  wrongful  denial  by  the 
defendants  in  each  case  of  the  plaintiff's  title 
and  possession,  and  the  procuring  by  such 
denial  of  the  attachment  by  tlie  Magistrate 
was  the  cause  of  action  for  the  declara- 
tory suit,  and  it  could  not  be  held  that 
there  was  a  continuing  wrong,  within  the 
meaning  of  section  26  of  the  Limitation  Act, 
during  the  time  that  the  attacbmcnt  con- 
tinued so  as  to  give,  for  the  purpose  of  rec- 
koning the  period  of  limitatiun,  a  fresh 
starting  point  at  every  moment  of  the  time 
during  which  the  attachmo-"t  continued. 

The  operation  of  section  28  of  the  Li- 
mitation Act  is  limited  to  Ci-ses  in  which 
the  bar  of  limitation  applies  to  suits  for 
the  possession  of  property.  Keiihor  o{  tliese 
suits  could  bo  reg'.rded  ao  a  suit  for  the 
possession  of  property. 

In  cases  in  which,  by  the  operation  of 
the  law  of  limitation,  the  right  of  tlie  true 
owner  to  the  property  is  ivt  the  determina- 
tion of  tho  period  of  limitation  extin- 
guished, such  extinguishment  tf.kes  effect 
retrospectively,  and  tlie  consequence  there- 
fore is  that  the  true  ownar  cannot  maintain 
a  suit  for  tho  recovery  of  :iny  rents  and 
profits  derived  by  the  tre^p^sscr  from  the 
laud  l)efuro  the  extinguishnKMi t  of  tlie  right, 
though  such  profits  may  de  due  for  a  period 
within  three  years  beloru  the  date  of  this 
suit.  But  where  the  right  is  not  so  ex- 
tinguished and  the  ti:le  is  still  subsisting, 
though  a  suit  for  decliration  thereof  may 
be  barred,  the  owner';^  right  and  remedy  in 
respect  of  the  rents  and  profits  derived  from 
the  property  remain  unaffected.  RAJAH 
OF   YENKATAGIiil  v.  ISAKaPaLLI   SUB- 


lilAH,  2G  M  410- 

303  S-  23-'^'-  ^S-20  P.  L.  n.  1907  No. 
'^8,  J  B.  L.  li.  mi,  No.  112,  31  C.  314  Nu.  130 
supra. 

304  Art.  2— Art.  2  -Municipalifj/  -City  of 
Boinbdij  Mnnicipai  Act  (Bom.  Acl  III  of  1888), 
section  i)i7 — Notice  of  suit  luhtn  necessary — Re- 
fund  of  toion  duties. 

Tho  plaintiff  sued  to  recover  certain 
town  duties  which  he  had  paid  on  import- 
in"  grain  and  sugar,  but  which  under  section 
Vj7)  °of  the  City  )f  liombay  Municipil  jAct 
(Bom.  Act  III  of  1888)  he  was  entitled  to 
have  refunded  on  exporting  them.  He  had 
applied  for  refund  in  October  LS'Jl),  but  his 
claim  was  rejected  on  the  21st  February 
1<J00.  The  suit  was  filed  on  the  21st  August 
I'JOO  Section  527  of  the  City  of  Bombay  Mu- 
nicipal Act  (Bom.  Act  HI  of  1888)  pre- 
scribes that  one  month's  notice  shall  be  given 
of  any  sui^.  intended  to  be  brought  in  re- 
spect of  any  act  in  pursuance  or  execution 
or  intended  execution  of  tho  Act,  or  in 
respect  of  neglect  or  default  in  the  execu- 
tion of  the  Act,  and  art.  2  of  sch.  II  of 
the  Limitation  Act  (XV  of  1877)  prescribes 
as  the  period  of  limitation  for  such  buit 
ninety  days  from  the  date  of  the  act  or 
omission  complained  of.  Due  notice  of  the 
suit  was  therefore  given,  but  the  suit  brought 
in  pursuance  of  it  was  not  filed  until  the 
21st  August,  i.  e,  six  months  after  the  act 
complai°ned  of,  viz,  tlie  refusal  to  refund. 
The  defendant  admitted  the  amount  claim- 
ed and  the  plaintiff's  right  to  be  repaid  it, 
but  defended  the  suit  on  the  ground  that 
he,  as  :\Iuuicip\l  Commfssiorer,  had  no 
authority  to  discharge  a  chum  which  was 
not  legilly  enforceable,  the  suit  being  bar- 
red   by  limitation. 

Hrld,  (1)  that  section  527  of  tho  Act  did 
not  apply  a'_id  that  no  notice  to  the  defen- 
dant of  this  suit  was  necessary.  The  de- 
fendant could  not  claim  that  his  conduct 
i  had  any  relition  to  the  execution  of  tba 
Act  if  he  knowing. y  and  intentionally  acted 
in  contravention  of  its  provisions.  Hero 
the  amount  piyable  byway  of  refund  was 
ascertained  and  the  plaintiff's  right  to  re- 
cover it  was  admitted  and  the  refusal  to 
refund  was  a  deliberate  and  conscious  con- 
"tr-vven'ion  of  th'^  provisions  of  the  Act.  In 
suoh  A  case  it  could  not  be  held  that  the 
money  was  bona  fide  withheld  in  exicution 
of  the"  Act  and  that  being  so,  the  defei-.daJit 
was  not  entitled  to  notice  under  section  527, 
(2)  That  tlie  suit  was,  therefore  not  one  of 
the  class  referred  to  in  art  2,  sch.  IT. «of  the 
Limitation  Act  (XV.  of  1877),  and  Wiis  nob 
buT^d.  Wiien  it  is  provided  in  an  Act  that 
notice  shall  be  given  to  the  defendant  of 
any  suit  intended  to  be  brought  in  respect 
of  an  aot  done  in  pursuance  or  in  execu- 
tion or  iut.mded  execution  of  the  act  in  re- 
sp'Ct  of  neglect  or  default  in  its  execution, 
such  provision  dees  not  npply  when  the  ac- 
tion is  brought  on  a  contract,  for  the  con- 
1  duct  giving   rise  to  the   action  )3  a  wrongful 
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act  or  omission  undev  tlic  con  tract  as  dis- 
tinct from  OMO  in  tho  exoculion  of  tlio  Act 
BANOllOilDAS  V.  MlINlUIIWrj  COMMIS- 
SIONERS  OFJK)Mr.AY.     25  B- 387. 

805  Alt.  2,  'li—Art.  2,  2S  IlU-gat  dis- 
traint, coiiipcnsatiun  for — hlability  of  princi- 
pal for  wromjfnl  acts  of  ag-'iit. 

The  Secretary  of  a  municipality  in  tlie 
bona  file  exocutiou  of  his  dufcy  and  under 
the  orders  of  the  chairman  ohtained  a  war- 
rant of  distress  of  the  phiiuLii'fs  property 
for  tho  recovery  of  a  sum  in  excess  of  what 
was  actually  due  to  the  municipality.  Tho 
plaintiil's  piopjrty  was  seized  ana  sold  iu 
execution  of  t  he  warrant,  and  this  suit  was 
brought  for  damages  on  account  of  the 
wrongful  distress. 

Held  that  art.  28  and  not  art.  2  of  sch. 
II  to  tho  Limitation  Act  applied  to  the 
case. 

Held  also  that  the  municipality  was 
responsible  for  the  wrongful  distress,  it  being 
immaterial  whether  or  not  there  was  any 
special  resolution  of  the  Municipality  author- 
ising the  Secretary  to  obtairi  the  warrant  for 
the  sum  for  which  it  was  issued.  It  is  well 
settled  law  that  every  prmcip.il  is  civilly 
liable  for  every  intentional  wrong  committed 
by  an  agent  in  the  ordinary  course  of  his 
employment  and  for  the  benefit  of  the  prin- 
cipal, even  though  the  principal  did  not 
authorise  it  and  even  if  he  had  expressly 
forbidden  it  MUNICIPAL  BJARD  OF 
MUSSOORIE  t;.  GOODALL,    23  A-  4S2=A. 

W-  N-  1904,  P  95 

808  A-'i-  2,  2S,  29 -Art.  2,  28,  29— Bengal 
Teiiaucij  Act  [VHI  of  lSSr))S.  121,  110— Illegal 
distraint  of  cioj^s. 

A  suit  for  compjp.sauioa  for  illegal  dis- 
traint of  cropy  by  the  landlord  is  governed 
by  art.  28  or  k9  of  S^h.  11  of  Limitation  -ct ; 
bence  a  suit  should  be  brought  v/ithin  one 
year  of  the  illegal  seizure.  Sch.  If,  art.  2  lias 
no  application  to  such  suit.  J\G\rJIBAN 
NANDO  ROY  V.  3ARA1  CtlANDilA  GHOSH 

7  G  W.  N-  723- 

807-  Ai-l-  2,  29,  36  -Art.  2,  2.9,  3i—F,oti- 
lions  landlord  and  leuanl. — Ficti'io-t:<  da  rp.ss 
— Standing  crops.  Seizure  of — I-iini  >oi:ibU 
^rop'irlij 

Where  the  standing  crop^  of  the  pl^^intiff 
were  wrongi'ally  soizo  I  by  the  def-iidant.s 
under  fr.iudalent  aal  fio'iajus  proceidiagi 
of  distraint  between  a  ficuitijus  laadlord  and 
a  iictitiou.^  tenant  — 

Held,  that  a  suio  to  recover  damages  for 
the  crops  so  s-nzid,  noo  boing  sp^oi  ili)  pro- 
vided for  ill  the  Ao%  \v^5  govdrued  by  Art. 
38  of  Sch.  II  of  the  Limi^aioa  Act. 

Standiiig  crops  ard  '.mm  jvaable  property 
within  the  mi  inin^-  of  fu  Limi^.ation  Act. 
HARI  CaARAN  PADIK\Rt'.  HARiKVR. 
9C-  W- N- 878-32  0- 459- 

808  Art  6,  68,  115-SiLit  for  recovery  of 
penalty  under  Madras  Local  Boards  Act— Ci- 
vil suit  lOiUwiit  criminal  prosication — 17  M. 
L.  J.  637.     See  col:  314. 

809  Art  9,  22,  91,  95— Art   9,  12,   91,  95— 
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Suit  to  have  a  sale  certificate  set  aside  for 
fraud,  applicnbily  of  the  articles  to — U.  B.  R. 
'l'J05,  P.  36.     See   col:    1052. 

310  Art  10,  Art  10—Pre-emj>fion—Sale  of 
sJiop— Right  of  owner  of  house  at  the  back  of 
pre-empted  house. 

Tliis  was  a  suit  for  preemption  of  three 
shops  wilh  a  i»a/.a/i:/ia;t'i,  situated  at  Chandni 
Cliaak  in  the  City  of  D.dhi.  The  plaintiff 
claimed  tho  right  of  pre  eraption  on  the 
ground  that  his  house  adj^nned  the  disputed 
property  at  tlio  back.  Thoro  was  no  dispute 
as  regards  tho  price,  nor  was  it  pleaded  that 
no  custom  of  pr>3-omption  existed  at  tho 
place  or  that  it  did  not  apply  to  shop  pro- 
perty. It  was  simply  urged  tnat  tho  plain- 
tiff could  not  claim  pre  omption  by  virtue  of 
his  ownership  of  the  liousa  at  tho  back.  It 
was  also  pleaded  that  the  suit  was  barred  by 
limitation.  These  contentions  of  the  de- 
fendant having  failed,  the  suit  was  decreed 
ia  favour  of  the  plaintiff. 

Held,  that  on  appeal  the  defendant  should 
not  be  allowed  to  change  his  line  of  defence 
and  urge  a  new  plea  that  there  was  no  cust  jra 
of  pre  emption  in  the  place  regarding  the 
sale  of   shops 

Held  also  that  where  property  capable 
of  physical  possession  iu  the  -.occupbtiou  of  a 
tenant  is  sold  and  possession  is  transferred 
to  the  purchaser  merely  by  the  tenant's  exe- 
cuting a  lease  in  his  favour,  art.  10  of  sch. 
II  of  the  Limitation  Act  applied  to  the  case 
and  time  does  not  comaiince  to  rua  against 
tiia  pre-emptor  uutil  such  time  as  the  vendee 
takei  actual  physical  possession  of  the  en- 
tire prop.jrby.  B  itn.l  Begam  v.  Mansiir  Ali 
Kh  VI  (5  C.  W.  N.  83.3);  G  tuhri  Mil  v.  Jainti 
M.-UflSF.  R.  1833)  followed.— SHARfP  HUS- 
SAIN  u.  TviaHAM.VlAD  YU'.S\P,  83  P.  E. 
1905,  Givil;^nQ  p.  L.  S-,  1905- 

3il  Art  10— Art  13 — Transfer  by  vendee 
bfore  prc-ejnption  suit — Transferees  not  mode 
parties— Fresh    sij.it  against   transferees  — 

A  proempuor  instituted  a  suit  against 
the  vendor  and  vendee  for  pre-emption  and 
obtained  a  decree.  Bjforo  the  suit,  the 
land  had  been  assigned  by  the  vendee 
to  certain  parsons.  Held,  that  the  pre- 
emptor,  in  order  to  bind  the  transferees, 
;-'hould  have  impleaded  them  in  the  previous 
suit,  or  shoul.l  institute  a  fresh  suit.  Such 
a  suit  against  the  transferees  would  be  a 
pre  emption  suit  aad  should  be  brougth 
within  the  period  of  limitation  prescribed 
ia  Art.  10  of  the  Limitatioa  Ac^'.  (45  P  R 
1902,  93  P.  '»"..  19>2  &  25  P.  R  1903  refd.) 
RAUSHAN  V.  MVKa\N.  108  PR-  1907. 
=  75  P-  L-  R-  1933  (See  also  3  P  li  190G  No. 
275  supra. 

812  Art  10— Art  10 — Pre-emption  suit — 
Property  in  possession  of  tenant  incapable 
of  phyrdcal    possession. 

Held,  that  property  in  the  possession 
of  tenants  cannot  be  said  to  be  capable 
of  physical  possession  within  the  meaning 
of  Art  10  of  the  second  schedule  of  the 
Limitation  Act.  88  P.  R.  1905  ;  179  P.  L.  R. 
1905,  Explained  ;  24  A.    18    {2-Q-)  >   16  P.  R. 
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1U02,  73  P.  U.  1885,  43  P.  U.  1884,  foUonuul 
GHULAM  ^lUSTFA  v.  SlfABAB-UD  DIN 
1  P  W  R  1908-63  p.  li  R.  1908  F  B 

313  Alt  10  -Art  lO-SiiU  for  —  l'ia-cnip. 
ticn  —  J^dle  of  rctjisLvatlon — MeaiinKj  of  I'AO  P. 
L.  R.  rJOO  9-4  p.  11.  lUOG—Sce  Col:  -lUl. 

313  Art^lO—Art  10 -Pre-emption— Suit— 
B'lsis   of  suit  is    title  and  not  ijossassioii. 

The  plaiuiff't'  propurty  when  ho  was  a 
minor  was  wrongfully  sold  by  tho  elder  mem- 
bers  of  his  family.  SomoLimo  after,  the 
present  defendant  brought  a  suit  for  pre- 
emption against  the  vendors  and  vendee. 
Ho  obtained  a  decree  and  was  put  in 
possession  ol  the  property  sold.  Tho  plaiiitilT, 
biter  comiug  of  age,  sued  to  set  aside  tho  sale 
and  recover  possession  of  his  share.  He  got  a 
decree  under  which  he  obtained  possession 
of  his  share.  Alleging  superior  cl  lim  over  the 
defendant,  he  brought  tho  present  suit  for 
pro  emption  at  a  time  far  beyond  tho  period 
proscribed  by  art.  10.  Tho  plaintiff  dated 
the  cause  of  action  on]y  from  the  date  on 
which  he  obtained  possession  of  his  share. 
Held,  the  suit  was  barred.  The  basis  of 
the  plaintiff's  suit  is  his  title.  His  claim  for 
pre-emption  cannot,  in  any  way,  be  affected 
by  the  question  wliether  he  is  in  possession  or 
not.  A  suit  claiming  possession  by  virtue  of 
aright  to  pre-empt  is  a  suit  to  enforce  a 
right  of  pre  emption.  The  suit  is  governed 
bv  art.  10  (7  A  1G7  DisL)  YAWAR  HUSSAIN 
KHAN  V.   ABDUL   KHaDIR  KHAN.     2  A 

L  J  idl. 

315  ^rt.  10 — Art  10— Pre-emption — Oadh 
Laws  Act  {XVIII  of  1876)  ss.  9,  10,  11  and  13- 
Vendor's  title — Pre-emptor's  denial  of — Pliysl- 
cal  possession. 

On  the  13th  November,  1889,  R  A  executed 
a  deed  of  sala  in  favour  of  the  defendant-appel- 
lant trc-usferring  to  him  an  undivided  half 
Sharoinan  under-proprietary  tenure.  Subse- 
quently to  the  execution  of  this  deed  R  A  and 
the  defendant  joined  in  suing  the  plaintiff-re- 
spondent for  possession  of  R.  A.'s  share 
of  tho  laud,  one  moiet}'  and  of  his  share 
by  inheritance  in  tho  moiei-y  of  the  deceas- 
ed A.  B.,  husband  of  the  plaintiff.  Plaintiff- 
respondent  denied  R.  A.'s  title.  On  tho  21th 
February,  189'-^,  R.  A.  and  the  defendant 
in  that  suit  obtained  a  decree  for  tho 
immediate  possession  of  a  moiety  of  the 
land,  &c.  On  the  8th  Decembor,  18U6,  U. 
A.  and  the  defendant-appellant  obtained 
the  possession  of  the  moiety  iu  execution 
of  the  decree.  On  the  19th  April,  1897, 
the  plaintiff-respondent  sued  tho  defendant 
and  R.  A.  to  enforce  her  right  of  pro- 
emption  in  respect  of  half  the  share  of 
the  moiety  sold  to  the  defendant-appellant 
by    R.  A,    on    the    13th    November,     1889. 

Held,  that,  as  tho  property  sold  did 
not  admit  of  physical  possession,  the  period 
of  hmilation  must  be  computed  from  the 
date   when    tho   sale-deed    was     registered. 

Held,  therefore,  that  tho  suit  was  barred 
under    art.    10,   sch.    II,    Act    XV    of    1877 

Physical     possession,    within    the  moaning 
of   art   10,  is  a  poisesbiou    cogni2Able    by  the 


sense   as    opposed    to  one  perceptible  through 
tlie    mind    only. 

Hdd,  furtlv'jr,  that  the  law  of  preemp- 
tion  contained  iu  ss.  9,  10,  Jl  and  13  of 
the  Oudh  Laws  Act  is  not  appiicabio  whore 
tho  person  who  would  bo  entitled  to  pre- 
emption, denies  tho  title  of  the  person 
who  proposes  to  sell  and  alleges  tliat  ho 
is  not  a  co-sharer.  — F.vKJlA  ilU  D  DIN 
AHMAD   V.    RASULAN,    2  0- C-,  9- 

316  ^^t  10— Art  10 — Leube  and  subsequent 
sale  to  lake  tffect  after  cxpuij  oj  lease — Suit 
for  j^rennjJlioii. —  Limitation. 

Wliere  there  is  a  registered  sale-deed,  a 
suit  for  pro-emptiou  will  be  governed  by 
tho  first  part  of  tho  third  column  or  by 
tho  second  part  of  the  third  column  of  Art. 
10,  according  as  tho  subject  tof  sale  is  or 
is    not    capable    of     physical    possess: !.ou. 

Where  a  separated  share  of  a  field  la 
first  leased  and  subsequently  sold  to  the 
same  person  by  a  registered  sale-deed,  but 
tho  sale  is  to  take  take  elTect  only  after 
tho  expiry  of  tho  lease,  ti:e  lease  does  not 
merge  in  the  sale  (24  A  17  Dist,  2  ch.  368 
(1900),  1  ch  C3  (1903)  ref.)  and  time  for  a 
suit  to  enforce  th^  right  of  pre  emptioa 
on  such  land  begins  to  run  fioin  the 
date  oa  which  the  sale  is  to  take  eff-jcb. 
(3  A.  L.  J.  191  p.  c.  refd.  to;  YES  JI  v.  RAM 
KUI8HNA.  3  N-  ti.  K.  142  =  3  A-  !••  J-  191 
(P  C).  R. 

317.  Art.  10-Art.  10— Pre-emption— Re- 
versionary interest,  sale  of —Possibility  of  suc- 
cession not  a  saleable  interest — Persons  having 
possibility  of  succession  not  co-sharers  icith 
those  having  similar  possibility — Transfer  of 
Property  Act  {XV  of  mti2),  s.  43. 

A  Hindu  widow  inherited  some  land 
from  her  husband.  She  sold  it  to  the  defen- 
dant L,  N.  and  the  plaintif!  sued  the  widovy 
and  the  defendant  as  her  reversionary  heirs, 
to  get  it  declared  that  the  alienation  could 
not  bo  good  against  them  after  the  widow's 
lifetime^  Tho  declaration  was  made.  Oa 
the  16th  February,  3  897,  L.  and  N.  being 
entitled  to  half  the  share  in  the  lard  after 
the  widow's  death,  sold  the  half  share  by  a 
deed  executed  in  favor  of  the  defendant  and 
others.  The  widow  died  and  the  plaintiff 
sued  the  defendant  and  others  who  were 
parties  to  tho  sale  deed  of  the  16th  February, 
1897,  to  enforce  his  right  cf  pre  emption. 

Held,  that  the  vendors  had,  at  ti;e  time 
of  the  execution  of  the  sale-deed,  no  saleable 
interest  in  the  property,  that  they  sold  a  bare 
possibility  of  succession.  The  persons  who 
sell  bare  possibility  of  succession  are  not  co- 
sharers  with  others  who  have  similar  possi- 
bility. S.  43  of  the  Transfer  of  Property  Act 
did  not  apply  to  tho  case. 

Held,  that,  if  the  sile-deed  could  be  re- 
garded as  a  contract  to  sell  iu  the  future 
then  upon  the  death  of  the  widow,  1:0  sale 
had  taken  place  which  could  form  the 
foundation  of  a  suit  for  pre-emption. 

Held,  also,  that,  if  the  case  could  be  re- 
garded as  one  in  which  a  widow  had  trans- 
ferred   her    husband's     property      with    the 
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cuiisoat  ot  Lho  rovcn-siouors  and  a  good  title 
liad  pass>ed  at  onoo  to  the  dofoudant  and  a 
right  of  proonipLion  accrued,  the  suit  would 
be  time- barred  undei'  aft.  10,  soh.  11  of  Llio 
Indian  1/nnitotion  Act.  BlLMllON  BAKIISH 
V.  BALDE  J  SINGH.     7  0^  C-  98- 

318.  Art.  10,  no,  S.  IS -Art.  10,  120,  S.  IS 
—  Pre-onpiion — LiiiiUation — Sale  fraudiUcnt- 
ly  disgulsL'il  as  gift— Suit  for  pre-emption  al- 
leging date  0)1  wliick  fraud  became  knoivii  to 
plaitUiJf  —Baidrii  of  proof. 

On  the  11th  September  1891,  G  executed 
in  favour  of  M  vvhtit  purported  to  be  a  deed 
of  gift  of  certain  property.  M,  after  an  suc- 
ocssful  attempt  to  obtain  mutation  of  names, 
filed  a  suit  in  the  Civil  Court  for  a  declara- 
tion that  the  transaction  was  a  gift  and  for 
possesiion  of  the  property,  but  stated  that 
he  was  willing  to  pay  the  balance  of  the  con- 
sideration money  if  the  transaction  was 
found  to  be  a  sale.  On  the  12th  of  Decem- 
ber 1902,a  consent  decree  was  passed  where- 
by tlie  deed  of  gift  was  declared  lawful 
ijaiz),  and  possession  was  decreed  in  favour 
of  M.  On  the  5bh  of  February,  1903,  S 
brought  a  suit  for  pre-emption  against  G  and 
M.  alleging  that  the  transaction  was  a  sale 
fraudulenily  disguised  as  a  gift,  and  that 
the  fraud  had  come  to  his  knowledge  on  the 
14th  December  1902. 

Held,  that  the  suit  was  within  the  time. 
It  lay  on  the  defendant  to  show  that  tlie 
plaintiff  had  knowledge  of  the  fraud  prac- 
tised on  him  at  the  time  which  v/as  too 
remote  to  allow  him  to  bring  the  suit,  and 
this  he  had  failed  to  do.  Rahlmbhoij  Habi- 
bhoy  V.  Turne:',  (I.  L.  R.,  27  Bom  3U),  re- 
ferred to.  SUI^H  LAL  V.  MADHURI  PRA- 
SAD.   A-  W-  N-  J905,  p.  88  =  2r  A  510- 

319.  Art  10— S.  18 -Art  JO,  S.  IS— Custom 
— Pre-emption — Houses  — Bagh  Dhagjaii,  town 
of  Bhiioani,  Hiisar-  District — Fraud— Physical 
Possession. 

On  the  12th  March  1895  Bhagvvan  Dass 
and  Basboshar  Lai  sold  orally  to  Sita  Ram 
and  Hardwari  in  the  town  of  Bhiwani, 
Hissar  District,  a  dwelling-house  situate  in 
Bagh  Dhaggan  in  Halu  Bazar  for  Rs.  5,000, 
but  the  possession  being  with  the  tenants 
was  not  made  over  to  the  vendees  till  about 
January  1897.  On  the  30th  October  1895  the 
vendees  obtained  from  the  vendors  a  deed 
acknowledging  sale  of  the  house  previously. 
It  was.  registered  at  Bombay  where  the  ven- 
dees carried  on  business  and  where  one  of 
the  vendors  happened  to  be  at  that  time. 

In  a  suit  for  pre-emption  on  the  ground 
of  vicinage  filed  by  the  plaintiffs  on  the  27th 
April  1897. 

Held, — (1)  that  Bagh  Dhaggan  constitut- 
ed a  Sub  Division  within  the  meaning  of 
section  11  of  the  Punjab  Laws  Act  and  the 
cus*'.om  of  pre-emption,  by  vicinage  was  not 
found  to  exist  in  respect  of  houses  situate 
in  that  locality. 

(2)  that  there  was  no  fraud  committed 
by  defendant  on  the  plaintiffs  to  concoal  the 
fact   of  sale    from   them    and    the    suit    was 
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barred  by  limitation  under  Article  10  of  the 
second  schedule  of  the  Limitation  Act,  not 
having  boon  brought  within  one  year  from 
the  30tli  October  1895,  on  wliich  date  the  con- 
veyance was  registered. 

The  expression  'physical  possession'  ia 
the  first  clause  of  Article  10  moans  im- 
mediate and  personal  possession  in  the  case 
of  a  iiouse  lot  to  tenants  and  the  purchaser 
cannot  be  said  to  obtain  physical  possession 
so  long  as  the  tenants  remain  in  the  house, 
even  if  they  attorn  to  him  and  pay  him 
rent. 

20  All,  315,  5  W.  N.  Gal,  883,  Punjab 
Record  48  of  1884,  73  of  1885  followed.  PAN- 
NA  LAL  u.  BHAGWAN  DAS.     15    p.    L- R. 

1902-16P.  R.  1902. 

320-.  Art  10,  120- Art  10,  120 -Physical 
possession — Pre-emption — Foreclosure  of  mart- 
gage — Amount  to  be  paid  to  mortgagee  — Oudh 
Laws  Act  (XVin  <.f  1876  ),  s.  12. 

R.  and  B.,  under  proprietors,  mortgaged 
their  rights  to  G.  by  2  instruments  dated  4th 
July,  1837.  On  10th  September,  1889,  G. 
obtained  a  decree  for  possession  under  both 
deeds  and  on  2ad  November,  1889,  got  posses- 
sion in  execution.  On  3rd  November,  1889, 
R.  and  B.  executed  a  deed  of  further  charge 
in  favour  of  G.  Later  G  obtained  an  order  for 
foreclosure,  on  5th  March,  1892,  in  respect 
of  two  deads,  and  on  the  12th  June,  1892  in 
respect  of  one  deed.  G,  obtained  possession  in 
execution  on  17th  March,  1892,  and  8th  No- 
vember, 1894,  respectively,  D.  succeeded  on 
the  death  of  G.  On  5th  April,  1897,  the 
superior  proprietor  sued  for  pre-emption. 
Defence  was  bar. by  limitation. 

Held,  that  --physical  possession"  in  art. 
10,  sob.  TI,  Limitation  Act,  moans  visible 
and  tangible  possession  and  not  merely  such 
possession  as  the  nature  of  the  subject  of  sale 
allows. 

Held,  under  the  circumstances  of  the 
case  that  the  suit  was  governed  by  art.  120, 
sch.  II,  and  was  not  barred  by  art.  10  of  that 
schedule  of  the  Limitation  Act.— RAJ 
RAGHURAJ  SINGH  v.  RAJ  RAGHUNATH 
SINGH.    3  0    G   184- 

321  Art  IQ,  120-  Art  10,  120  Pre-emption— 
Physical  possession. 

The  first  respondent  is  a  stranger  who 
held  a  mortgage  by  conditional  sale  on 
the  shares  of  the  remaining  respondents 
(the  mortgagors).  The  mortgagors  remained 
in  possession  of  the  property  until  the 
first  respondent  was  put  in  possession  by 
the  Court  on  the  5th  April,  1396,  under 
a  decree  for  foreclosure.  The  appellant's 
suit  for  pre-emption  was  filed  on  the  28th 
January,    1901. 

Held,  that  the  art.  10  of  the  Limita- 
tion Act  did  not  apply  and  that  the  suit 
was  governed  by  art.  120  and  that  it  was 
therefore    witliin     time. 

"Physical  possession"  means  "a  per- 
sonal and  immediate  possession"  and  ex- 
cludes any  notion  of  con.-;tructive  possession 
by    a   landlord  .through    his    tenants. 
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Held,  therefore,  that  the  pioporiy  which 
Wa.8  the  subject  of  the  foroclosure  ducree 
obtained  by  the  first  respondent  did  not 
edmit  of  physical  possession.  RAGHU- 
KATH  rEUSiiAD  V.  IIAM  DAYAL,  7  Q- 
C'    8- 

822  Art  10,  120— Art  10,  lHO—Preemp- 
iiun — Murlgnge  by  conditional  sale — BJidi 
liazdiki — ^Vujih.ul-arz~l'uiijab      Laws     Act, 

Held,  that  a  suit  for  pre  t^xption  aris- 
ing out  of  >».  mortgage  by  coudiiional  salo 
cf  a  share  in  a  joint  khaia,  is  governed 
ty  art.  10  of  Sch.  II.  to  the  Limitation 
Act  and  as  against  the  pre-emptor,  period 
of  limitation  commences  to  run  from  the 
date  when  the  year  of  grace  allowed  un- 
der Regulation  XVU.  of  1806,  comes  to  an 
eud. 

Held,  also  that  the  term  '  bhai  nazdiki  " 
does  not  extend  to  collaterals  of  the  ninth 
degree,  who  therefore  under  the  wazilul- 
arz  of  the  village  (which  gave  a  bJiai 
nazdiki  a  prior  right  of  pro-emption  to 
that  of  co-sharers)  cannot  claim  a  right  of 
pre-emption,  superior  to  that  of  a  co-sharer. 
BHEOJI  SINGH  v.  SHOEJI  tilNGH;  129 
p.  R.  1908.-84  P    L.   R.  1907- 

823  Art    10,    120— Suit    for  yre-emption. 
The      term     "physical     possession,"     as 

Used  in  art.  10  of  the  second  schedule  to 
the  Limitation  Act,  cannot  apply  to  pro- 
perty which  is  in  the  possession  of  ten- 
ants. To  a  suit  for  pre  emptioc  of  such 
property,  art.  120  applies.  Betid  Begam  v. 
Manmr  AH  Khan  (1.  L.  R.,  24  All.  17), 
followed. 

Held,  also  that  the  right  of  pre  emp- 
tion  being  a  right  incident)  to  or  arising 
out  of  the  ownership  uf  land,  the  successor  in 
title  of  a  person  in  whose,  favour  such 
right  has  arisen  is  not  debarred  from  su- 
ing to  enforce  it  by  fact  only  that  his 
predecessor  has  not  done  so.  Mahammtid 
Yusuf  Ali  Khan  v.  Dal  Kiiari  (I.  L.  R., 
20  All.  148),  followed.  KA UNSILLa  KUN- 
WAR  V.  GOPAL  PRASAD     8  A-  L-  J.  191- 

A-  W-  N    i;;06  p.  73-2S  A  424- 

824  Art  10,  120  rre-eniptlon— Property 
iiunsf erred  to  pre-emptor  having  right  Injirioi 
tv  plaintiff —Sale or  substituiion. 

The  vendor  sold  one-half  of  his  holding 
toGf.  on  5Lh  September  1898  and  the  remain- 
ing half  to  H.  on  the  3rd  October  1898.  On 
4Lh  Fouruary  1899  H.  transferred  to  F.  rights 
purohasod  by  him.  On  31st  January  1900, G. 
brought  a  suit  against  F.  ou  the  allegation 
that  he  had  a  preferable  right  to  buy  as 
tj^Minst  H.  and  F.  It  was  pleaded  by  F.  that 
the  suit  was  barred  by  limitation.  It  ap- 
peared that  buih  F.  and  G.  had  a  right  of 
pre-empiiou  against  H. 

Held,  that  article  10  and  not  120  of 
thto  Limitation  Act  applied  to  the  case  and 
that  the  transfer  by  H.  to  F.  must  be 
treated  not  as  a  fresh  sale  but  as  substi 
tutting  one  vendee  for  another;  and  the  suit 
not     haviB^  beoa   biouglit    Withiu  ouo    year  ( 
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from  the  3rd  October  139S  wad  barred  by 
limitation.  7  All,  1H7  and  II  P  R  1^93  rf- 
f erred  to.  GHULVM  JIL^Ni  v.  HASSAN 
KHAN.     88   P   li    R  1905. 

825  Art  10,  UU,  Hi— 10,  mo,  lU— Suit  for 
pre-emplion  ag  tinst  fieir  of  nurtgugee  by  con- 
ditio naL  sale — Physical  possession — Accmal  of 
cause  of  action  in  suit  for  pei-empLion  of 
property  viortgagcd  by  condctional  sale — Ex£)i' 
raiio't,    of   year   of   giace. 

A  salt  broug.iD  tj  declare  a  right  ot 
pre-empLioo  agim^t  the  heir  of  a  mjrtgk- 
gee  by  conditional  sale,  who  has  foreclosoJ, 
is  governed,  where  tbe  sui)]  Jt  of  thi^  sale 
does  not  admit  of  physical  possession  and 
there  is  no  registered  iustruiujut  of  salfl, 
null  loy  orh  ii)  but  by  art.  120  of  sch.  II 
of  the  Limitation  Act  (XV  of  1377),  and 
liiTiioation  iu  such  a  suit  runs  from  the 
expiration  of  the  year  of  grace,  that  being 
the  period  wliea  the  rig'it  of  the  ijajrtg  igea 
hao  bdC')inj  nauure;  the  mire  fact  thjit  he  haa 
not  enforced  that  right  by  a  suit  for 
pos.^essiOii  is  imin  itecial.  AuAjbisv.  Thakur 
Prasad,  (I  L  R  14  All  405)  followed.  Wnere 
the  property  sold  was  au  undivided  share 
iu    certain    villages. 

Hid,  that  the  subject  of  sale  did  not  ad- 
mit of  physical  possession  within  the  mean- 
iiig  of,  art..  10  of  the  Limtatiou  Act.  The 
expiessiou  use'i  by  aSutart,  C.  J.  in  Jagcshar 
Singh  V.  Jagesher  SingJi  (I.  L.  R.  I  All.  311) 
in  regard  to  the  word  actual  possession 
is  appaJicabie  with  still  nure  certainty  to 
the  words  physical  po>sjssioy,  by  which  is 
meant  a  personal  and  iinirudiate  possession, 
la  the  present  case,  suoh  pjssession  could 
not  have  been  taken  by  the  mjrtgvgaa 
without  eaforciug  pirtitioa,  art.  10  there- 
fore did  nut  apply.  Njr  was  art.  144 
applicable. 

Glai^Uo  to  pre-emptioii  are  spioially  con- 
sidered iu  art.  10,  and  although  the  pircicu- 
lar  claim  in  the  pL-esent  Cbse  did  not  ifor  thj 
reasons  a'ojve  stkted^  fall  Within  it,  tiiJkt  did 
not  aJeot  the  cjastruetion  oi  a 't.  114  ts  iUui- 
trited  by  art.  10.  \  claim  to  entorce  a 
right  of  pL-eeiaptiou  is,  as  the  laotjr  article 
sUjvVo,  a  claim  impjacuing  a.iOoUer's  right, 
and  Its  primi-ry  o'ojjct  i.^  to  set  aside  thj  CJiU- 
pjuing  right.  Turf  circu.u.iiaaee  that  the 
plaint  in  the  present  su^t  inverced  the  pro- 
per ordur,  and  instead  of  first  asking  for  tue 
setting  aside,  and  then  askmg  pjssession  a3 
the  consequence,  had  asked  for  p  ^ssessioa  "by 
setting  aside"  c  nil  Tiot  alter  the  nar.ure  of 
the  action. -B^TJL  B.iGAM  v.  MaNoUU 
ALIKcI.iN,  I.  L-  a.,  24  A  17. 

326     An.   10,   14,2— Art.   10,  142— Buddhist 

Lau}—Iah^nla.ice—Sale   of  u  tdluidid     esiaie 
by  co-h'dr — Suit  to  sec  adde  limUation. 

When  a  suit  is  brought  to  set  aside  a 
sale  of  u.idivided  aaods.ral  property  by  one 
of  the  CO  heirs,  the  circum.bauces  of  the 
case  should  be  exaiuined  with  a  view  to 
determine  whether  the  suit  is  one  for  pre- 
emption governed  by  Articlu  lO  of  Seliedaia 
II    ol    the    ludiun  Lim.oatiou  Act,  or  one  for 
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possession  governed  by  Arfciclo  142. 

Nga  Myaing  v.  Mi  Ham,  (1874)  S.  J.  L.  B  , 
39;  Ma  Ngwc  v.  Lu  Bn,  (1877)  S.  J.  L.  B.  70; 
Ebrnhim  v.  Arasi,  (1893)  P.  J.  L.  B.  20; 
Mauvg  La  Dok  and  Mavng  Pyin  v.  Ma  Po, 
(1900)  2  L  0    127;  cited.     MA  KO  U   AND  MA 

SEIN  u.  V.  TUN  E.,  3  L-  B-  R.  1905  p.  7. 

827  Art.  10,  120— Art  10,  120 -Pre-emption 
stilt— Oral  sale -Physical  possession— 140  P.  L. 
E.   1904— U  P.  B.  1904— Sco  Col.  1266. 

828  Art.  10,  11— Art.  10,  11— Claim  to  at- 
tached j)roperty  disalloioed.  lis  effect — Dis- 
missal for  nvn- prosecution — Investigation  in 
claim  cases— Snit  for— Declaration  of  right— 1 
U.  L.  J.  !i9fi—See  Col.  1518. 

329       ^^'t.  10 — Art.     10— ^of*     1    O    G.   OGQ   Nu. 

181,  86  p.  R.  1902   No.    185,25    P.  R.    1903  No. 
280,  30  M  351  No.  301  supra. 

880-  -^ft.  11— Art.  11— Suit  by  person 
against  lohom  order  under  section  335,  Civ. 
Pro.  Code,  is  made — Adding  strangers  as 
parties  to  the  suit  after  period  of  limitation 
has  expired. 

The  limitation  prescribed  by  art.  11  of 
the  Limilation  Act  for  suits  under  S.  385  of 
the  Code  of  Civil  Procedure,  1882,  applies 
only  against  the  person  in  whose  favour  the 
order  was  made. 

Hence,  the  fact  ihat  other  persons  also 
■were,  after  the  period  of  limitation,  added  as 
parties  to  the  suit,  on  the  representation  of 
the  person  in  whose  favour  the  order  was 
made  that  he  was  only  a  benamidar  for  the 
parties  so  added,  will  not  bar  the  suit 
AIYYAM  CHETTI  v.    POONGAVANAM.     Ig 

,M.  L.  J.464. 

831  Art.  11— Art.  11— Attachment,  objection 
against— Dismissal  of  objection— Declaratory 
suit— Limitation— Payment  of  decretal  debt 
after  expiry  of  limitation  period  for  declara- 
tory suit— Vie^-yi&\cQ.tQ.— Question  of  law- 
Erroneous  decision  on  —  Vohintary  payment  — 
Mortgage-Payment  by  mortgagee-Bight  against 
owner— 16  M.  L.  J.  136—29  M.  225- See  cols. 
956,  957. 

882.  Art.  11— Art.  11— Debt— Attachment- 
Objection  toattachvient—Limitatio7i—13M.  L. 
J,  467—26  M.  67  See  col.  1522. 

888'  Art.  11 — Art.  11 — Dismissal  of  appli- 
cation under  S.  278  for  default— Order  made 
without  investigation— Inapplicable— 17  M.  L. 
J.  554-3  M.  L.  T.  106  See  col.  1516. 
.  884.  Art.  11— Art.  11— Attachment- Ob- 
jection disallowed— Attachment  withdrawn- 
Si  C.  228  See  col.  1523. 

885-  Art.  11— Art.  U—Suit  by  auction- 
purchaser  on  resistance— 27  M.  25  col.  1568. 

236  Art.  11— ''Shall  Inquire"— Clai^n 
dismissed  for  default— 11.  C.  W.  N  487—34:  C 
591  See  Col.  1568. 

887  Art  11— Art  11— Suit  to  set  aside  order 
—3.  B.  L.  B.  591  See  Col.  1567. 

888  Art  11— Art  11— Suit  to  enforce  lien  and 
not  for  present  possession— Mortgagee— Pre- 
sumption—Effect  of  paying  off  prior  mort- 
gage'29  C.  25  Col    1567.    "^     "^     ^     ^ 

889  Art  11— Art  11— Obstruction  by  ma?ia- 
ger  vj  a  joint   Hindu  family— Minor    co-par- 
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cenets  notboundby  tnanager^s  acts   after  'parti- 
tion  10.  B.  L.  72.  550   Col     1566. 

340  Art  11 — Art  11 — Decree  against  man- 
ager of  thfi  joint  Hindu  family.  6.  C.  L.  J. 
362  Col.  1567. 

841  Art  11,  12— Art.   11,  12. 

The  plaintiff  objected  to  the  attachment 
of  a  grove  in  execution.  Hi3  objection  waa 
rejected  on  18th  June,  1891.  Tho  grove  was 
sold  on  23rd  April.  Ift^^.  »->Q  7th  June,  1892,  ' 
plaiutift  br^"8»t  a  suit  against  the  represent- 
atives of  the  decree-holder,  the  judgment- 
debtor  and  the  lattet's  sonin-law.  On  18th 
August,  1892,  the  purchaser  was  made,  at  the 
request  of  the  plaintiff,  d  defendant  in  sub- 
stitution of  the  judgment-debtor's  son-in-law. 

Held,  that  suit  was  barred  under  art.  11, 
sell.  II  of  the  Limitation  Act,  since  the 
plaintiff  made  the  auction-purchaser  a  party. 
— GUR  NARAIN  v.  RAM  NARAIN,  1  0- C-, 
88. 

842  Art.  11,  125— Art.  11,  125— Attachment 
— Objection  by  reversioner Jhat  attachment  of 
property  in  execution  of  mortgage  decree 
against  the  mortgagor,  awadow,  was  invalid  as 
against  his  reversionary  interest — Declaratory 
suit  on  objection  being  disallowed — Limitation 
32.  P.  B.  1904.     See  Col.  1530. 

343.  Art  11— An  11— See  4  B.  L.  R.  513 
No.  81,  30  M.  351  No.  301,  1  C.  L.  J.  296  No. 
;528  supra. 

344.  Art  11 — krt  11 — Claim  to  attached 
property — Investiqafion  of  claim — Civil  Proce^ 
dure  Code  (Act  XIV  of  1882),  s.  278,  281  and 
283. 

Where  a  Court  rejects  a  claim  to  attach- 
ed property  by  reason  of  the  claimant  having 
failed  to  adduce  any  evidence  in  support  of 
his  claim,  notwithstanding  that  he  was 
allowed  an  apportunity  to  do  so,  the  order 
r  jacting  the  clciim  is  one  properly  made 
under  s.  281  of  the  Civil  Procedure  Code,  and 
is  conclusive  as  between  the  parties,  if  no 
suit  is  brought  within  one  year  to  establish 
the  claim,  as  contemplated  by  Art.  11,  of  Soh, 
II  to  the  Limitation  Act  (XV  of  1877/  Kaller 
Singh  v.  Toril  Mahton,  (1.  C.  W.  N.  24),  dis- 
tinguished :  and  Sardhari  Lai  v.  Ambica 
Pershad,  (15  Cal.  521:  L.  R.,  15  1.  A.  123), 
referred  to.  RAHIM  BUX  v.  ABDUL  KA- 
DER,    82  0-537, 

345.  Art:  12— Art  12—Abkari  Act  (I  of 
1886,  Mad.),  Section  28—  Sale  for  arrears  of 
abkari  arrears — Effect  on  prior  incumbrancer 
— Limitation. 

A  sale  of  immoveable  property  for  ar- 
rears of  abkari  revenue  under  section  28  of 
Act  1  of  1886  operates  subject  to  encum- 
brances created  prior  to  the  sale.  7  Mad.^ 
434;  25  Mad.,  572;  26  Mad.,  2m,  followed. 

Where  lands  subject  to  mortgage  are  sold 
under  section  28  of  Act  1  of  1886,  the  mort- 
gagee's suit  to  enforce  his  mortgage  right 
agai'  st  the  purchaser  does  not  fall  within 
article  12  of  schedule  II  of  the  Limitation 
Act  when  the  plaint  contains  no  prayer  for 
setting  aside  the  sale.  IBRAHIM  KHAN 
SAHIB  y.  RANGASAMI  NAIGKEN.  23 
M.  420. 
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846.  ^rt  12=  Art  12— Private  sale  of 
pruperty  pending  confirmation  of  execution 
tale. 

After  a  property  was  sold  in  execution 
of  a  decree,  but  before  the  sale  was  con- 
firmed the  judgment  debtor  sold  the  pro- 
perty to  the  plaintiff,  who  deposited  the 
amount  of  the  decree  in  Court  whereupon 
the  sale  was  set  aside  and  the  attachment 
withdrawn.  On  appeal  by  the  auction  pur- 
charser,  the  execution  sale  was  confirmed 
on  the  22nd  May  1900.  The  plaintiff,  on 
the  26th  August  1901,  brought  a  suit  against 
the  auction  purchaser  for  recovery  of  posses- 
sion, relying  on  the  sale  to  him  and  on 
the  fact  that  out  of  the  purchase  money 
paid  by  him,  the  decree  had  been  satisfied. 
The  judgment-debtor  never  took  any  action 
under  s.  310  A  of  the  Civil  Procedure  Code. 

Held  that  art.  12  of  sch.  II.  to  the 
Limitation  Act  governed  the  suit  which 
being  brought  more  than  one  year  after 
the  confirmation  of  the  sale,  was  barred. — 
NAOINA  SINGH  V.  PURAN  CHAND.  U  fi- 
R  1906,  Civil,    4  P  R  1906. 

847  Art.  12— Art.  12— Transfer  of  Propertij 
Afit  (IV  of  1882),  section  99  and  67— Mortgage 
— Mortgagee  in  possession  purchasing  the  mort- 
gaged property  himself — Limitation  Act  (XV 
of  1877),  section  12 — Civil  Procedure  Code  {Act 
XIV  of  1882),  section  244. 

Certain  land  mortgaged  with  possession 
was  sold  in  execution  of  a  money  decree 
and  purchased  by  one  of  the  mortgagees. 
Prior  to  the  date  of  the  sale,  the  Transfer 
of  Property  Act  had  come  into  force.  The 
plaintitT,  an  assignee  of  the  equity  of  re- 
demption from  the  mortgagor's  heir  brought 
a  suit  to  redeem  the  property,  but  the  low- 
er Court  held  that  the  suit  was  barred  un- 
der Article  12  of  the  second  schedule  of  the 
Limitation  Act  as  having  been  brought  after 
more  than  one  year  from  the  date  of  the 
•ale. 

Eeld,  that  under  the  terms  of  section 
S9  of  the  Transfer  of  Property  Act  a  mort- 
gagee in  execution  of  a  decree  for  the  satis- 
faction of  any  claim  was  prohibited  from 
bringing  the  mortgaged  property  to  sale 
otherwise  than  by  instituting  a  suit  under 
section  67  and  as  there  was  nothing  to  show 
that  the  mortgagor  had  waived  his  right 
under  that  section,  it  was  not  incumbent 
on  him  to  bring  a  suit  to  set  aside  the  sale. 
The  suit  was  not  barred  by  limitation,  as 
the  sale  was  in  itself  invalid  and  could  con- 
fer no  right  on  the  purchaser,  who  was 
himself  the  mortgagee. 

Held,  also  that  the  suit  was  not  barred 
by  section  244  of  the  Civil  Procedure  Code. 
DATTO  SRIDHAR  v.  GANESH  JAGAN- 
NATH,  5  B  L.  R  952 

S'^S  Art.  12 — Art.  12 —  Mortgage  of  property 
of  minor  sons  by  mother— Decree  against  mi- 
nors represented  by  guardian  ad  litem  upon 
mortgage— Minor's  right  on  attaining  majority 
to  repudiate  alienation  of  his  share  by  mother- 
kliiardian — Mahomedan  Law — Equity. 


H.  M.,  the  owner  of  an  8  as.  share  in  a 
village  devised  one  fourth  thereof  to  his  wife 
F.,  and  her  three  sons,  H.,  S.  and  A.,  in 
equal  shares.  He  stated  in  his  will  that  big 
8  as.  share  was  8uV)jcct  of  a  mortgage  for 
Rs-  300  of  which  R&-  75  should  bo  paid  by  F. 
and  her  three  sons.  When  H.  M.  died  in 
February,  1886,  all  the  interest  on  the  mort- 
gage had  been  paid  up  to  the  end  of  Decem- 
ber, 1886.  On  February  15th,  1889,  H,  who 
nad  attained  mnj^rity,  and  F.  purporting  to 
act  for  herself  and  her  two  sons,  S.  and  .\., 
who  were  still  minors,  mortgaged  the  two- 
annas  share  to  the  defendant  for  Rs-  800. 
In  September,  1894,  the  defendant  obtained 
a  decree  up^n  the  mortgage  in  a  suit  ia 
which  F.  was  appointed  guardian  ad  liteyyi 
for  the  minors  and  in  execution  of  the  dec- 
ree in  that  suit  he  purchased  the  property 
himself.  On  October  13th,  1898,  S.  sold  hiq 
rights  to  the  plaintif!,  R.  On  June  1st,  1899, 
the  pliiintif?s  (A  and  R.)  sued  the  defendant 
for  recovery  of  a  one  anna  share,  that  is,  six 
pies  of  A.  aad  six  pies  of  S.  In  the  plaint  it 
was  stated  that  A.  attained  majority  on  Octo- 
ber 15Lh,   1S96,  and  S.  on  August  20th,  1893. 

The  first  point  taken  by  the  defendant 
was  that  the  minors  having  been  represented 
in  their  suit  upon  the  mortgage  by  properly 
appointed  guardian  ad  litem,  wore  bound 
by  the  decree  obtained  therein  unless  it  was 
proved  that  their  guardian  had  been  guilty 
of  fraud  and  negligence.  The  next  point 
taken  was  that  the  suit  was  barred  by  art. 
12,  sch.  II  of  the  Limitation  Act.  The  Lower 
Appellate  Court  agreeing  with  the  Court  of 
first  instance  has  passed  a  decree  in  favour 
of  the  plaintiffs  for  possession  of  the  one- 
anna  share  provided  that  they  paid  to  tlia 
defendant  Rs.  130-8-0  and  interest  thereon 
from  July  15th,  1889.  This  sum  of  Rs.  130  8-0 
was  made  up  of  the  proportionate  amount 
for  which  the  minors  were  liable  for  the 
mortgage-debt  due  by  their  father  and  a  sum 
which  it  was  found  that  F.  had  borrowed  for 
their  benefit. 

Held,  on  the  first  point,  that  the  decree 
obtained  by  the  defendant  did  not  stand  ia 
the  way  of  the  plaintiffs. 

Held,  also,  that  as  F.  was  not,  at  any 
time,  appointed  guardian  of  her  minor  sou3 
or  their. property  by  any  Court,  and  as  under 
the  Mahomedan  Law,  a  mother  is  not  a  near 
guardian,  she,  therefore,  had  no  power  to 
deal  with  the  property  of  her  minor  children. 
Therefore  the  sale  founded  on  the  mortgage 
effected  by  her  conferred  no  title  upon  the 
defendant  and  did  not  need  to  be  set  aside 
by  them. 

Held,  also,  on  the  2ud  point  that  the 
suit  was,  therefore,  not  barred  by  art.  12, 
sch.  II  of  the  Limitation  Act.  To  maet  the 
equities  of  the  case,  the  plaintiffs  should  be 
compelled  to  pay  Rs.  1.30-8-0  to  the  defendant 
before  being  allowed  to  recover  their  share, 
\UTA  DIN  y.  ALI  MIRZA.     5  0- C- 197- 

349.     Art.    12 -Art   12— Notice    noii-servic«, 
effect  of —Sale  nullity,  suit   to   set   aside— ^epa- 
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rnte  suit  barred.  Etokeshi  Dassi  v.  Abhiash 
Cluindra  Busc — 5  C.  L.  J.  633 — See  Act  I  uf 
Jo95  {Bengal)  S.  10, 

850-  ■^'^'  ^'^  -Art.  12  {n)  —Execution  sale  — 
t'Uil  to  set  aside— Effect  of  confirination  of 
(xtcution  sale— 4  L.  B.   It.  1907,  p.  40— See  col. 

Ju66. 

851-  yl'^   J2,    118,    119— Art.  12,  118,  119— 

J/uuitatioiL  for  declaratory  suits  - Liniitation 
iihcti  C07iseqjic7il ial  relief  is  also  pratjed for  — 
i*5  B.  337  (V.  C.)     See  col.  1507. 

852-  ^'^-  'i-'-i—Art.  l-i  (a)  -Suit  to  set  aside 
ill  execution  of  certificate  drawn  up  under — 
Sufficiency  of  service  of  ruotice — 1  G.L.J  360 
-  32  C.  691— See  Act  I  of  1895,  Public  Demand 
lUcovery  Act  (Bengal)  S.  10,  19. 

852   (a).     Art.    12--Art.    12 — Execution    of 
dicree — Attachment — Objection  agn inst — Decla 
rulory   suit — Limitation, — A.    W.    N.    1905,  p 
49.     See  col.  1518. 

353  ^>t  i- — Art  12  (a) — Person  not  knoir,)i 
tu  be  intercited-- Representation  of  debtors 
esiate  by  adidt*  heim — Only  suit  to  redeem 
biuught  after  sale— 11  C.  W.  iV.  1078.  See 
Cul:    657 

854  Art  12— Art  12— Limitaf  ion— Sh-^m\- 
laL  hind — Suit  for  possessioii  by  parlition 
of  Sbamilat    land — Wrong  entry   in    revenue 

1  ecOi  ds. 

The   plaintiffs,    alleging    that  the  shami- 

1  t    land     in      suit     pertained    to    a    certain 

2  niii,  brought  a  suit  for  possession  of 
I  heir  share  by  partition  against  the  de- 
i<  ndants  who  claimed  that  it  belonged  to 
the  whole  village.  In  the  Settlement  Re- 
told of  1885  the  laud  was  recorded  as 
thumilat  dth  of  the  whole  village.  The 
suit  was  dismissed  on  the  grouod  that  a 
Buit  for  declaration  that  the  Record  was 
erroneous  was  barred  under  article  120  of 
the  Limitation  Act  at  the  time  the  suit 
vas    brought. 

Held,  that  the  suit  was  not  barred  by 
limitation,  the  cause  of  action,  being  re- 
cent invasion  by  the  defendants  of  the 
r.ghts  of  the  plaintiffs  and  the  refusal  hv 
the  Revenue  Court  to  eflecL  partition.  The 
f-Latement  in  the  plaint  that  the  Record 
was  erroneous  did  not  make  thts  correction 
oi  that  Record  a  condition  precedent  to 
tie    relief  claimed  being  decreed.     TEJU    c. 

KANHAYA.  S  C  ,  P  W.  R  ,  1906  p  43.= 
m  p.  W.  E    1906. 

85.5  Art  12,  49,  115,  145— Arts.  12,  49, 
215,  145 — Deposit — L(jan, — Debtor — Executor— 
'Ai.sets, 

K  made  over  ceitain  Government  se- 
curities to  I  to  be  kept  by  him  in  depo- 
sit and,  if  necessary,  to  be  used  by  hjm 
for  raising  funds  wherewith  to  pay  the 
ptirchase-money  of  a  house;  and  I  was 
to  draw  the  interest  acctuiug  due  on  the 
i£.!jcuriti3s  from  time  to  time  and  pay  the 
isame  to  K  and  in  case  I  had  occasion  to 
pledge  or  sell  the  securities,  he  would 
redeem  or  replace  the  same  on  being  re- 
^Ui?ed   so    to   do    by   K, 

Bi^id    (Hiii   J.    diSdeutiug),    the   transac-  i, 


tiou  amounted  to  a  deposit  and  not  a  loan, 
and  art.  145  of  the  Limitation  Act  (XV 
of  1877)  govurnod  the  case.  Even  if  the 
t  ansaction  amounted  to  a  loan,  inasmuch 
as  I  was  ICs  oxocutor  and  acted  as  such, 
thu«  eqaitahlo  doctrine  that  Ja  debbor-oxi»oa- 
tor  is  accountablu  for  the  amount  of  his 
debt  as  assets  in  his  hands  would  apply, 
and  the  pl.iintiff  as  administratrix  of  K 
hiviiig  instituted  tba  suit  within  two  years 
of  her  appoiutmoot  wta  not  barred  from 
domundiug  from  the  estate  of  I  the  dobt 
(assum.iig  it  to  be  a  debt),  which  ho  ooa- 
tracood    with  K 

IliLd,  per  Hill  J  .  the  transaction  did 
not  aiujunt  to  a  deposit.  Either  art.  49 
or  art.  155  or  art.  120  of  the  L.mitatioa 
Act  (XV  of  1877)  would  a,pply  to  the  case. 
Tii.-ie  is  nothing  in  s  6  to  s.  25  of  the 
Liinlcaoiou  Act  (XV  of  1877),  which  givea 
to  the  above  equitable  dectriae  the  effect 
of  suipenJiog  tho  ruiining  of  the  Statute  and 
which  controls  and  modiiies  the  rule  enacted 
by  s.  4.  Statutes  of  Limitation  are  in  their 
nature  strict  and  iuflox-olo  enauLmjnts  and 
ought  to  receive  sucu  a  coustruction  B,a  the 
language  in  its  plain  mjauing  imparts. — 
\DMiNISTliATOFl  GENERAL  OF  BENGAL 
0.  KtilSTO  KVMINI  DaSSEE,  8  C-  W-  N- 
500  -81  C  513 

853     Art.  Pi,  91,  144— Art.  12,  91,  144— Suit 

for  possession  of  property  mortgaged    and  sold 
duri,  eg  minority — Minor. 

A  m.nor's  picpdrty  was  mortgaged  by 
his  fathei-  acting  as  his  guardian.  The  mort- 
g  igee  instituoed  a  sUit  on  the  mortgage  in 
wnich  the  m:  lor  Wd,s  represented  by  his 
father  as  guardian  ad  litem,  aud  obtained 
a  decree  in  exucutioa  of  which  the  proper- 
ty was  sold.  The  miuor  after  attaining  ma- 
j  rity  brought  the  present  suit  for  posses- 
sion of  tht  property  sold,  with  a  declaration 
that  the  mortgage  and  sale  are  not  bind- 
ing on  him,  being  neither  for  his  benefit  nor 
for  legal  necessity. 

Held,  that  the  suit  haviug  been  insti- 
tuted Within  12  years  of  tae  date  of  moi't- 
gage  wiLhiu  timo. 

Held,  further,  ihat  such  a  suit  is  not  barred 
by  arts.  12  or  yi  of  the  sch.  ii  of  the  Limi- 
tation Act.  (16  B  iSo;  33  G  25,;  14  M  26; 
34  0  329,  refeiredto  and  500197,  explain- 
ed.) BaLBaHaDAR  SINGH  v.  JAVVAHIR 
SINGil.  U  0-  G  346- 

357  Arc.  12,  95,  120-  Arts.  12,  95,  120— 
C'.riificate  of  sale,  setting  aside — Fraud — Joint 
owner — Liecooery  of  property. 

Where  the  notice  required  by  S.  10  of  the 
Public  Demands  Recovery  Act  has  not  been 
served,  the  certificate  has  not  the  effect  of  a 
decree  and  a  suit  to  set  aside  a  sale  on  such 
a  certificate  is  not  governed  by  Art.  12  (b)  but 
by  Art.  120,  Sch.  II  of  the  Limitation  Act. 
Where  the  sale  is  sought  to  be  set  aside  on 
the  ground  of  fraud,  and  fraud  is  established, 
the  article  applicable  to  the  suit  is  Art.  95 
and  not  Art.  12.  This  is  none  the  less  so  be- 
cause   the   plaintiff     may,   from    an    eutiiclj 
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different  standpoint,  bo  entitled  to  the  bene- 
fit of  S.  18.  Whore  a  plaintiff,  one  of  several 
co-sliarors,  has  lost  his  property  \^  reason  of 
the  fraud  of  his  co-sharers,  who  iiave  pur- 
chased the  property,  the  sale  need  not  bo 
fornially  set  aside,  but  the  plaintiff  may  ob- 
tain relief  by  getting  the  property  rcconveyed 
to  hira.  Art.  95  woiTld  apply  to  a  suit  of 
this  description.  SHAM  LAL  MANDAL  v. 
NILMANI    DAS.    6-  C-  L-  J-  385. 

858.  Ar^  12,120-krtl2,  IW— Public  De- 
mands Recovery  Act  S.  10— Notice  not  served. 

Where  no  notice  under  S.  10  of  the  Pub- 
lic Demands  Recovery  Act  was  served,  a  suit 
to  set  aside  the  sale  is  not  barred  under  Art. 
12  of  the  Limitation  Act;  Art.  120  applies  to 
such  a  case.  1  G.  W.  N.  51G  foil.  SOOKAN 
SAHU  V.  LALA  BADRI  NARAIN,     6   C-  L- 

J.  686. 

359  Art  12,  142— Art  12,  U2  Public  Demands 
Recovery  Act,  S.  8  and  10 — Certificate — Notice 
7\ot  served  on  judgment-debtor — Sale  of  im- 
movable property  in  execution  of  certificate — 
Jurisdiction — Suit  to  recover  possession. 

A  certificate,  if  duly  made  and  filed  under 
S.  7  of  the  Public  Demands  Recovery  Act, 
has,  in  so  far  as  regards  the  remedies  for 
enforcing  it,  the  force  and  effect  of  a  decree 
of  a  Civil  Court,  notwithstanding  that  notice 
may  not  have  been  served  under  S.    10. 

But  the  service  of  notice  under  S.  10  is  a 
condition  precedent  to  the  validity  of  the  sale 
of  immoveable  property  in  execution  of  the 
certificate,  and  a  sale  held  without  the  service 
of  such  notice  is  a  nullity. 

When  it  is  found  that  notice  has  not 
been  served  under  S.  10  of  the  Public  Demands 
Recovery  Act,  and  a  suit  is  brought  to  set 
aside  the  sale  of  immoveable  property  held  in 
execution  of  the  certificate,  and  to  recover 
possession,  Art.  142,  and  not  Art.  12ofSch.  II 
of  the  Limitation  Act,  is  applicable.  In  such 
a  suit,  the  plaintiff  need  not  ask  that  the  sale 
should  be  set  aside.  He  is  entitled  to  re- 
cover possession,  upon  the  footing  that  the 
sale  has  not  affected  his  title.  PURNO 
CHANDRA  OHATTOPADHYA  v.  DINO- 
BUNDHU  MUKHOPADHYA.  H  C-  W-  N- 
756  (F.  B  ). 

360-  Art.  \2—Art.  13— See  4  B.  L.  R.  513 
No.  81,  U.  B.  R.  1905,  p.  3G  No.  309,  30  M. 
351  No.  301,  1  O.  C.  83,  No.  341  supra. 

861-  Ar/.  \3—Art  13—SuU  for  refund  of 
money  distributed.  5  C.  W.  N.  6i9~3  B.  L.  R. 
713—23  A.  3i3  (P.  G)  see  cols.  1155,  1186. 

332-  Ar^  13-~Art.  13— Execution  of  decree 
—Proceedings— Act  VI  of  1892,  section  4. 

Held,  tbat  art.  13,  sch.  II  of  the  Limi- 
tation Act  does  not  bar  a  suit  to  sot  aside  an 
order  passed  in  execution  of  decree.  SITAL 
PRASAD   V.    MOHAN    LAL,    8  Q.  Q   85- 

363  A?-;  13 — Art  13 — Order  in  execution 
of  mortgage  decree— Suit  to  recover  assets  paid 
to  persons  not  entitled  to  receive  them.  — Art 
15  is  applicable  to  such  a  suil—U.  B.  R.  1904 
P.  1  (Limitation)  and  p.  14  {Civil  Procedure) 
See  Col.  11C7. 

364  Art  15,  li— Ar^  15,  14— -Sui^  brought 
more  Jhan  a  year   after  the   order  under  0 


XXI  R  100,  10\,  103   C  P  C  Act   V  of  1903  not 
barred.     10  B  L  R  749— See  Col.  15G9. 

335  Art  14 — Art  14 — Resumpiion  and 
transfer— Act  VI  {B  C)  of  1870,  Si.  4^-51  and 
64  —P resumption  of  fad — Evidence  Act  S.  114 
— Burden  of  proof — Jurisdiction  of  Civil 
Court. 

An  order  pas-^ed  without  jurisdiction  need 
not  be  set  aside  and  article  14  of  the  Limi- 
tation Act,  .Sell.  II,  does  not  apply  to  such 
a  case. 

An  order  of  the  Collector  under  soctiont 
50  is  of  Lhe  nature  of  a  vesting  order  and 
is  not  an  order  contemplated  by  the  Limi- 
tation Act,  Sch.  II,  Art.  14  and  does  not 
require  to  bo  sot  aside,  specially  at  the  in- 
stance   of  one    who  was  not  a  party  to  it. 

Such  a  party  has  no  cause  of  action 
until  his  possession  has  been  interfered 
with. 

Art.  14  cannot  be  invoked  against  a  de- 
fendant def.  nding  his  possession  unless  the 
law  makes  the  order  final  by  reason  of  its 
not  being  contested  within  the  specified 
time. 

The  objection  that  the  order  of  tha 
Collector  was  iil'.giil  as  the  Collector  had 
come  to  a  wrong  decision  regarding  tha 
estate  in  which  tlie  land  lay,  is  not  valid 
as  it  is  a  question  merely  of  an  error  la 
the  decision  of  the  Collector  and  not  £^ 
question    of  j  irisdiction. 

Tlie  daiciidant  had  his 
suit  to  sot  a.r..l3  th.;  order 
Under  Art.  14  and  S.  28  of  Limitation  Act, 
the  defendant's  title  had  ceased  to  exist, 
and    he    cannot   set    it    up  in    defence. 

The  Civil  Court  had  no  jurisdiction  to 
go  into  the  question  of  the  rojumption  and 
the  transfer. 

The  burden  of  proof  lay  on  the  defond- 
ant  to  show  that  the  transfer  which  wag 
admittedly  made  by  the  CjUector  under 
the  Act  and  which  must  be  presumed  to 
have  been  made  rightly,  was  ill  gal.  RAJA. 
NARENDRA  LVL^KHAN  v.  JOdI  HARI. 
2C.L  J  107  =  33  C    1107 

S'lefor  other  facts  Col  :  23i. 
336-  Art.  14— Art.  14  -Suit  by  auction- 
purcJi%ser  for  ijossesslon  of  property  and 
for  a  decHiatioii  thit  thz  order  cmcdlinff 
the  sile  passed  by  Collector  be  declared  in' 
effectual  s'>  far  as  it  toas  prejudicial  to 
plain'iff's    right. 

Hdd,  that  article  14  of  tha  Second^ 
Schedule  of  the  Limitation  Act  governs  a^--*. 
suit  filed  by  an  auction-purchaser  for 
possession  of  property,  and  for  a  declara- 
tion that  the  order  cancelling  the  sale 
passed  by  a  Collector  b?  declared  ineffec- 
tual so  ifar  as  it  was  prejudicial  to  tha 
plaintiff's  rights.  The  plaintiff  is  nob 
entitled  in  such  cases  to  a  longer  period 
to  bring  his  suit  for  possession,  as  it  ig 
necessary  for  him  to  set  a^ide  the  order 
by  which  the  sale  in  his  favour  ig 
cancelled  by  the  Collector  in  order  to  clear 
the  ground  for  his    suit    ior    recovery    of 


remedy     by     a 
o[  the  Collector. 
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possession.— 25  Bom.,  337  (P.  0.)  ;  22  Ml, 
1G8,  foiloivcd.  8  Mad..  82;  IK.  iV.,  A//,  1804. 
P.  78,  Imve  lost  their  force  by  Lho  ruling 
of  the  Privy  Council.  25  Cal,  ll'J  L.  Li. 
XV  I  A.,  12,  referred  to.  RAG  UN  ATI! 
PRASAD  V.  KANIZ  RASUL    A.  W-  N-  1902 

P  116-24  A  416. 

367  Ar^.  I^— Ar^.  U— Bengal  Tenancy  Act 
(VIII  of  1835),  S3  lOG,  107,  109  Declarator j 
Suit, 

The  suit  was  one  coming  within  tlio 
provisions  of  s.  106  of  tbo  Bengal  Tenancy 
Act to  have  a  declaration  that  an  un- 
disputed entry  in  the  Idiawati  and  the 
khatlan    was   erroneous. 

_  Held  that  Art.  14  of  Sch.  II  of  the  Limi- 
tation Act  have  no  application  to  the  case,  as 
the  suit  was  for  a  declaration  only  and  not 
for  setting  aside  any  order  of  the  Revenue 
officer.  It  did  not  appear  from  the  the  order 
of  the  Revenue  officer  that  it  was  passed  in 
^  proceeding  under  s.  106  of  the  Bengal 
Tenancy  Act.  The  plaintiff  was  no  party 
to  the  proceeding  and  the  real  matter  in 
dispute  between  him  and  the  defendant 
was  left  open  by  the  Revenue  officer  to 
be    decided   in  a  civil   court  : 

Held  that  the  order  of  the  Revenue  officer 
directing  that  the  defendant  should  be  record- 
ed as  permanent  mokuraridar  could  not  have 
the  effect  of  a>decree  under  ss.  106,  107  of  the 
Bengal  Tenancy  Act  so  far  as  the  plainiff 
was  concerned  ; 

Held  also  that  tho  case  was  a  fit  one  for 
the  grant  of  relief  by  a  declaratory  decree. 
The  defendant  had  produced  decuments  be- 
fore the  Revenue  officer  which  might  affect 
the  plaintiff's  future  right  and  the  entry  in 
the  record  of  rights  might  prejudice  the 
plaintiff,  if  it  was  not  timely  corrected. 
AGINBINDH  UPADHAYA  v.  MOHAN  BIK- 

^oDo  ^^\^-    30  C.  20  (at  pp.  27-28.) 

3b8  Art  14— Art  Id—Estates  Partition  Act. 
[Ben.  Act  VIII  of  1876),  ss.  116,  149,  150-Stiit 
for  possession. 

In  a  partition  proceeding  before  the 
Collector  under  the  Estates  Partition  Act,  R., 
a  party  to  that  proceeding  contended  that  cer- 
tain land  measured  as  part  of  the  estate  under 
partition  was  not  part  of  that  estate,  but 
appertained  to  his  howla.  The  Revenue 
authorities  enquired  into  his  contention 
under  s.  116  of  the  Act  and  decided  it 
agiinst  him.  On  a  suit  having  been  brought 
by  him,  after  the  lipse  of  one  year,  for 
a  declaration  that  the  disputed  land  was 
part  of  his  howla,  the  defenca  was  that 
the  suit  not  having  been  brought  within 
one  year  from  the  date  of  the  order  passed 
by  the  Revenue  authorities,  it  was  barred 
by  limitation.  Held  that  the  suit  was  so 
barred.  Laloo  Singh  v.  Puma  Chander 
Banerju  24  G  149  distinguished.— PARBATI 
NA.TH  DUTT  v.  RAJMOHUN  DUTT.  29 
Q  867. 

869  Art.  14— A  r^  14— Suit  to  set  aside 
order  tuidir  Section  116  of  the  Estates  Par- 
tition   AQt   ( VIII  B.  C.   of  1876). 


A  suit  for  a  declaration  of  plaintiffs'  titlo 
to  land,  which  has  the  effect  of  setting 
aside  ordei^  passed  under  Section  116  of 
the  Estates  Partition  Act,  is  l)arrod  under 
Article  14,  Schedule  IT,  of  tho  LimiLat-oa 
Act,  when  it  is  brought  after  the  expiry 
of  one  ye  u'  from  tho  date  of  the  order.— 
24  Gal.,  149,  dislingnished.  PARi3ATI  N\Tir 
DUTT  V.  UAJMOHaN  DUTT.  6  W-  N-  C- 
92' 

870  Art.  U—Art  U—Eitates  Partition 
Act  (Ben.  Act  VIII  of  1876),  s.  116— Suit 
for  possession. 

In  a  partition  proceeding  a  dispute  aroso 
as  to  whether  certain  plots  of  land  wore 
included  in  the  property  tube  partitioned  or 
not.  An  enquiry  was  made  by  a  Special 
Deputy  Gollector,  who  marie  a  report  to  the 
Gollector  holding  the  partition  proceedings. 
The  Gollector  passed  an  order  on  the  9th  Au- 
gust 1898  under  s.  116  of  the  Estates  Parti- 
tion Act,  directing  that  the  partition  pro- 
ceedings be  struck  off.  On  the  19th  January 
1897  the  plintift's  brought -a,  suit  for  declaratioa 
of  their  title  to  tho  said  disputed  plots  of 
land  and  to  recover  possession  thereof.  Oa 
an  objection  by  the  defendants  that  the  suife, 
not  having  been  brought  within  one  year 
from  the  date  of  the  order  of  the  Collector, 
was    barred  by  limitation. 

Held  that  Art.  14,  Sch.  II  of  the  Limita- 
tion Act  (XV  of  1877)  did  not  apply  to  the 
case,  and  that  the  suit  was  not  so  barred. 
Parbati  Nath  Dutta  v.  Rajmohnn  Dntta  (29 
Gal,  367i  distinguished.  RAJ  GHANDRA 
ROY  V.  FAZIJUDDIN  HOSSEIN,  32  C  716. 

371  ■4»'^.     14 — Ar^.  I'l— Executive  Oovern" 

')7ZQTht 

Art  14  of  the  Sch.  II  of  the  Limi- 
tation Act  is  applicable  to  acts  or  orders 
done  in  the  exercise  of  powers  legally 
exerciseable  by  the  executive,  subject  to 
conditions,  the  fulfilment  of  which  is  de* 
nied  by  the  party  impugning  the  act  or 
order,  or  invested  with  no  finality  by  the 
empowering  enactment. — BALVANT  RAM- 
GHANDRA  v.  SECRETARY  OP  STATE, 
29  B,  480-7  B,  L.  R.  498- 

372  ■^''^-  1^ — ^'■^"  ^^ — ♦S^i^i  to  declare  entry 
in  the  Record  of  Rights  erroneous — Decree  not 
produced — Recital  in  later  decree  produced,  if 
evidence. 

A  suit  by  a  party  whose  objection,  under 
section  103  A,  Bengal  Tenancy  Act,  to  aa 
entry  in  the  draft  Record  of  Rights  hag 
been  rejected  by  the  Revenue  Officer,  for  a 
declaration  of  his  rights  is  not  governed  by 
Art.  14,  Sch,  II  of  the  Limitation  Act. 

The  order  ri  jecting  the  objection  under 
section  103  A,  Bengal  Tenancy  Act,  having 
no  finality  is  not  an  order  of  a  Govern- 
ment officer  within  the  meaning  of  Art.  14, 
Sch.  II  of  the  Limitation  Act, 

Semble.  The  recital  of  purport  of  a  pre- 
vious decree,  not  produced,  in  a  later  one 
which  has  been  produced,  is  evidence.  (98 
G  676  referred  to  30  G  20  followed).  RAMGU- 
LAM  SINGH  V.  BISHNU  PARGASH  NARA- 
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IN  SINGH,  11  C-  W-  N.  48- 

373  Art.  i4~  Art.  li— Order  by  a  Collector 
to  i)ut  a  person  iii,  poiscssion  of  a  village — 
Giving  possession  of  a  village — liiile  20  -  Gan- 
jam  and  Vizagapatam  Agency  Rules— Section 
214,  Civil  Procedure  Cod'i,  applicability  to 
agency  tracts.  Maharaja  of  Vijuanagrani  v. 
Somasekara,  17  M.  L.  J.  li7—30  M.  280.  See 
C.  P.  C.  S.  47  Col.  I06S. 

374  Art.  U—Xrt.  14— Estates  Partition  Act 
(VIIL  of  1876  Bengal),  section  I IG- -Collector's 
order  excluding  propei  tics  from  partition. 

Proceeding-;  under  the  old  Estates  Par- 
tition Act  (VIII  of  1876)  were  taken  with 
regard  to  a  certain  estate,  but  certain  per- 
sons objected  that  the  plots  in  dispute  did 
not  appertain  to  that  estate,  but  to  other 
mehals.  The  C  lUoctor  consequently  passed 
an  order  excluding  those  disputed  lands  from 
partition. 

The  plaintiff  complained  that  the  order 
of  the  Collector  was  wrong  on  the  merits 
and  the  lands  really  appertained  to  the 
estate  and  ought  to  have  been  partitioned 
and  prayed  that  this  be  ordered  to  be  done 
and  possession  be  given  to  him  and  his  co- 
sharers. 

The  Courts  bulow  held  that  the  suits 
were  barred  under  article  14  of  schedule  II  of 
the  Limitation  Act. 

Held,  (Rampiui  and  Geidt,  J.  J.)  That 
the  order  of  the  Collector  excluding  the 
lands  in  dispute  from  partition  was  not 
such  an  order  as  he  could  pass  under  the 
provisions  of  section  116  of  Act  VIII  of  1876; 
consequently  that  order  is  a  nullity  and 
that,  article  14  of  the  second  schedule  of 
the  Limitation  Act  does  not  apply.  21  Gal. 
626;  11  Bom  ,  429  and  15  Bom.,  424,  followed. 
29Cal.,SiJl,  distinguished.  ALIMUDDIN  v. 
ISHAN  CHANDRA  DEY,  83  C-  693- 

875.  Art.  14,  120~Art.  14,  120.  Bengal 
Tenancy  Acl,  {VIIl  of  185)  Sections  107,  109  A 
—  Bos-judicata — Rant  fixed  by  Settlcmant  Officer 
-.^Certificate  of  rent  due  by  tenant — Suit  to  set 
aside  certificate. 

Where  the  Settlement  Oflficer  determined 
the  rent  payable  by  the  tenant  to  his  land- 
lord, the  defendant  Vv^hose  estate  was  under 
the  xnauagoment  of  the  Court- of-Wards  and 
a  cortificatd  fof  the  amount  due  for  rout  from 
the  tenant  was  issued  and  a  suit  after  the 
expiry  of  six  years  from  the  date  of  order 
pasvid  by  the  Settlement  Officer  detorminiog 
the  rent,  was  brought  by  the  tenant  for 
modification  of  the  certificate -- 

H4d,  that  though  the  Settlement  Officer's 
order  did  not  mike  the  question  of  the  p-lain- 
tiff's  rent  res  judicata,  it  was  certainly  admis- 
siblo  in  evidence  and  was  good  evidenoe  as  to 
his  rent.  The  entry  in  the  Khatiui  of  the 
plaintiff's  rent  had  also  the  presumption  of 
correctness  attaching  under  Section  109  of 
the  Bengal  Tenancy  Act  to  an  undisputed 
entry. 

Held,  also,  that  the  suit  was  barred  by 
limitation  un  ler  Section  111,  the  nlaiutiff 
could  bring  a  suit  for  the   aUoratio^  of  his 
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rent  as  soon  as  the  record  of  rights  was  finally 
published.  The  period  of  limitation  applicable 
was  either  under  Article,  4  or  Article  120  — 
whichever  article  was  applicable  the  suit  was 
clearly  barred.  ASHUTOSH  NATH  RAY  u. 
ABDOOL.     28  C- 676- 

376.  Art.  14,  16~Art.  14,  16— Suit  for  re- 
fund of  amount  levied  by  penal  assessment — 
Land  registered  at  settlement  as  village  site — 
Right  of  occupants. 

At  the  time  of  the  Settlement  in  1873-74 
the  land  in  dispute  was,  on  the  application 
of  the  plaintiffs  and  other  persons. in  posses- 
sion of  it,  classified  as  gram inattam^  (village 
site)  and  entered  in  the  settlement  register  as 
such  and  unassessed.  In  1894  the  revenue 
authorities  found  that  the  plaintiffs  were  in 
ocf>upation  of  the  land  without  permission 
and  imposed  a  penal  assessment  in  order  to 
force  them  to  quit  the  land.  The  plaintiffs 
sued  to  establish  their  title  and  also  claimed 
refund  of  the  money  levied  as  prohibitory 
assessment  and  contended  tliat  notwithstand- 
ing what  was  done  ac  the  settlement  their 
title  as  owners  was  not  affected.  The  suit 
was  ins.tituted  more  than  one  year  after  the 
levy  of  the  prohibitory  assessment. 

Held,  that  the  contention  of  the  plaintiffs 
was  not  valid.  The  legal  effect  of  the 
arrangement  made  at  the  settlement  v/aa  that 
the  plaintiffs  relinquished  their  right  and 
interest  in  the  land  in  consideration  of 
the  Government  reclassifying  it  as  Poram- 
boke  Nal  arm  and  annexing  it  to  the  village 
site,  thus  placing  it  at  the  disposal  of  Govern- 
ment with  a  view  to  its  being  granted  by 
Government  to  bona  fide  applicants  for 
house  sites.  The  fact  that  the  plaintiffs 
used  part  of  the  land  for  certain  purposes  or 
were  in  occupation  without  payment  of  assess- 
ment for  less  than  the  statutory  period  even 
if  true  could  not  affect  the  character  of  the 
arrangement  made  at  the  time  of  the  settle- 
ment or  revive  the  rights  which  were  then 
given  up. 

Held,  further  that  the  claim  for  refund 
of  as.sessment  was  barred  either  by  article  14 
ov  article  16  of  the  second  schedule  of  the 
Limitation  Act.. 

Held,  also,  that  a  suit  for  refund  of  such 
assessment  is  not  maintainable  when  it  is  not 
alleged  in  the  plaint  or  shown  that  the  pay- 
ment vv-as  made  under  coercion  22  Mad..,. 
TOO  referred  to.  KHATTAl  MAHAMMAD 
MKERA  MOHIDAK  v.  THE  SECRETARY 
OF  STATE  FOR  INDIA  13  Jff.  L.  J.  269- 

377    Art.  14,  17,  18— Art.  li,   17,  l8—\ppli' 
cability. 

Art.  14  does  not  apply  to- a  suit  for  com- 
pensation fos  lund  acquired  instituted  on  the 
refusal  of  the  Collector  to  award  com-pensa^ 
tion.  Art.  17  obviously  refers  to  a  case  in 
which  the  Collector  fails  to  pay  or  deposit  in 
Court  the  amount  awardod.  Art.  18-  applies 
only  to  s.uits  for  compensation  for  non-corrk- 
pletion  of  and  refusal  to  complete  the  acqui* 
sition.  MAHARA.JA  SIR  RAMESWAR 
SINGH  V,  THE  SKGRETARY   OF  STATE 
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FOR  INDIA.    HC.  W.  N-  356  at  367  =  5 
C  L  J  669-84  C  470 

378  AtLl(i—A,t.IG  See  13  M.  L.  T.  369 
No.  :iVG  supra,  A.  W.  N.  U07,  P.  108  under 
Art.  97,  29  M.  353  infra. 

379  Art.  17— Art.  /7—Seo  31  C.  470  No. 
377,  s7ipra. 

380  Art.  18,  120--krtl8,  120— Award  rc- 
fitsed  by  Collector — Suit  for  davi.hjcs — 14  M.  L. 

T.  I'^S     27  U.  535— Sg6  col.  850. 

381  Art.  18— Art.  l8—Seo  U  C.  470  No. 
377,  sit  pi  a. 

382  ArL  19— A?'^,  19— Compensation  for 
false  imprisonment. 

Ill  'a  suit  to  recover  compcusatiou  for 
fal.so  imprisanmeiit  it  was  alleged  that  the 
defeudaut  arrested  the  plaintiff  on  the  27tb 
October  and  on  the  30lh  idem  placed  him  be- 
fore a  Magistrate  who  remanded  him  to  jail 
custody. 

Held  that  for  the  purposes  of  compufciDg 
time  within  the  meaning  of  art.  19  of  the  Li- 
mitation Schedule  the.  imprisonment  ended 
on  the  day  an  wbicb  the  Magistrate  ordered 
the  remand.  18  L.  J.  Q.  B.  7G,  39  L.  J.  C.  P. 
2G0,  23  L.  J.  Ex.  121  referred  to.  HASAN 
ALI  BOHR  A  V.  SHEIKH  MOTI  SUB-IN- 
SPEGTOR     OF   POLICE.     17    Q,    p.    L-    E- 

1904  P  4L 

383  Art.  21- Art.  21— See  15  M.  L.  J.  363, 
No.  103,  snpra. 

384  Art.  23  — Art  23— Suit  for  damages  for 
malicious  prosecution  — Termination     of   trial. 

In  order  to  maintain  a  suit  for  damages 
for  malicious  prosecution,  it  is  not  necessary 
that  a  formal  order  of  discharge  or  acquittal 
should  have  been  made.  It  is  enough  if  the 
plaintiff's  innocence  has  been  pronounced 
by  the  Magistrate. 

Heldy  also,  that  for  purposes  of  limitation 
time  began  to  run  in  the  case  only  from  the 
date  of  the  final  judgment  of  the  Magistrate 
pronouncing  that  plaintiff  was  innocent  and 
not  from  the  date  on  which  he  says  in  his 
iadgment  he  camo  to  that  opinion.  YEN- 
ICATARAMANA  AIYAR  y.    SWAMI    NAICK. 

17  M.  L  J.  60 

884  (i^)  Ayt.23—krt.23—^QQQ,  B.  L.  R. 
704  No.  393  infra. 

385  Ar^.  23,  24,  25--Art\  23,  24,  25— Suit 
to  recover  compeyxsation  for  mzntot  distress  and 
defamation — Report  to  Police — Malicious  pro- 
sccntion — Slander — Ziibel. 

Whore  a  false  report  to  the  Police  was 
made,  containing  an,  imputation  of  the 
offence  of  dacoity  against  the  plaintiff  and 
the  plaintiff  sued  the  informer  for  compen- 
sation for  malicious  prosecution,  held  that, 
as  no  action  was  taken  by  a  ^lagistrato 
against  the  plaintiff,  the  suit  could  not  be 
regarded  as  one  for  compensation  for  m.ali- 
cious  prosecution,  to  which  Article  23  wuuld 
be  applicable. 

The  laying  of  an  information  before  the 
Police  cannot  be  held  to  be  the  commence- 
ment of  a  criminal  prosecution,  conscquonny 
a  suit  for  malicious  prosecution  docs  not  lie 
unless  cognizance  of  the  offence  im.puted  has 
been  taken  by  a  Magistrate. 


Acts  Sup:  Govt   (IX  of  1908)      {Gontd.) 

The  suit  could  bo  regarded  as  one  for 
compensation  for  libel  or  slander  governed 
by  Article  24  or  25  of  the  Limitation  Act. 
ISHRf  V.  MUHAMMAD  HAD.  A-  W- N- 
1902  P  96. 

386.  Art:  28— Art:  2S-Seo  2G  A  482  No. 
305,  7  0.  W.  N.  728  No.  306  supra. 

887-  Art:  29— Art:  29— Attachment  and 
withdrawal  of  surplus  sale-proceeds — Suit  for 
recovery  of  same. 

A  pat7ii  taluk,  belonging  to  one  Ram 
Sundar  and  some  other  persons,  was  trans- 
ferred by  them  to  the  plaintiff,  and  was  sub- 
sequently sold  for  rent  under  the  proviaions 
of  Regulation  VIII  of  1819. 

The  defendant,  in  execution  of  a  decree 
that  be  had  against  the  said  Ram  Sundae 
attached,  on  the  18th  of  January  1896,  the 
surplus  sale-proceeds  left  in  the  hands  of 
the  Collector  to  the  credit  of  the  owner  of 
the  patniy  and  withdrew  the  same  on  tha 
17th  February  1896. 

The  plaintiff  instituted  the  present  suit, 
on  the  6th  of  May  1898,  for  recovery  of  the 
money,  upon  the  ground  that  the  plaintiff 
was  the  rightful  owner  of  the  2>ai»i*  and  not 
Ram  Sundar.  J 

Eeld,    that   the   suit   by  the  pJaintiff  was  \ 

not  barred,  and  that  article  29  of  Schedule  II     * 
of  the  Limitation    Act  did  not  apply. — 8  Bom. 
17,   dissented   from.     LAKHIPRIYA    CHAU- 
DHRANI  V.   ROMA    KANTA    SAHA.     7    Q. 

W  N.  520. 

388  Art:  29— Art:  29— Civil  ProcediLre  Code 
{Act  XIV  of  1882),  Section  269— Attachment-— 
Affi^xing  Court  seal  on  outer  door  of  warehouse 
— Actual  seizure — Suit  for  damages  by  other 
judgment-creditor. 

A  warranij  of  attachment  was  executed 
at  the  instance  of  a  decree-holder  as  sanc- 
tioned by  the  order  of  the  Court,  by  affixing, 
the  Court  seal  to  the  outer  door  of  the  ware- 
house without  breaking  open  the  door  and 
taking  pfiysioal  possession  of  the  goods  inside 
it.  The  plaintiff,  another  judgment-creditor, 
sued  for  compensation  the  decree-holder  at 
whose  instance  the  warrant  was  issued  for 
wrongful  conduct  of  the  defendant. 

Held,  that  the  attachment  effected  waa 
actual  seizure  within  the  meaning  of  section 
2G9  of  the  Code  of  Civil  Procedure  and  as 
there  v/as  no  fraudulent  concealment  of  this 
fact  from  the  knowledge  of  the  plaintiff,  the 
suit  for  damages,  having  been  brought  more 
than  one  year  after  the  date  of  seizure,  was 
barred  under  article  29  of  the  second  Sche- 
dule of  the  Limitation  Act.  MULTAN 
CHAND  KANYALAL  v.  BANK  OF  MAD-i 
RAS.    27  M.  846. 

389     Art.  29— Art.   29— Regulation    Till  of  ' 
1819. 

Article  29  of  the  s£cond  Schedule  of  the 
Limitation  Act  contemplates  wrongful 
seizure,  the  seizure  of  wrongful  property 
under  legal  process,  and  that  by  reason 
of  such  wrongful  .seizure  a  person  has  been 
damnified. 


(    1833    ) 


CIVIL    mr.KST   OF  CASES 


(    lft34     ) 


Acts  Snp:  Govt.    (IX  of  1908)  (Contdj      |  Aots  Sup:  Govt  (IX  of  1908)    {(Jonid,) 


A  suit  for  recovery  of  surplus  proceeds 
at  a  sale  bold  under  the  provisiona  of 
Begulation  VIII  of  1819,  on  the  ground 
that  the  defendant  had  no  right  to  with- 
draw the  money  from  the  Court,  is  not 
governed  by  article  29.-8  Bom.,  17  not 
followed  LAKSHMI  PRIYA  CHOWDHU- 
RANI  V.  KAMA  KANTA  SHAHA.  30  C- 
440- 

390  ^^^'  ^^ — '^'■^-  ^9—Siiit  for  compensa- 
tion for  xuroiujful  sale  of  timber. 

Plainiff  obtained,  on  7th  June,  1895, 
a  decree  for  the  sale  of  certain  timber, 
which  be  liad  attached  befor?  judgixiont  but 
which  had  been  released  on  23rd  March,  1895, 
on  defendant's  obj  ction.  Subsequently  defen 
dant  obtained  a  simple  money  decree  against 
the  same  judgment  debtor  and  in  execution 
sold  the  timber  on  17th  April,  1896,  to 
13th  August,  1890.  On  23rd  November, 
1895,  plaintifi  sued  for  a  declaration  and 
obtained  a  decree  in  first  appeal  on  2nd 
March,  1897,  which  was  affirmed  on  25th 
August,  1898.  Plaintiff,  on  22nd  Septem- 
ber, 1898,  sued  for  compensation  on  account 
of   wrongful   sale    of    the     time. 

Held,  that  under  art.  29,  sch.  IT,  Limita 
tion     Act,    the    suit    for    compensation     was 
barred.— BINDRAB\N   v.  GAJADAR    PRA- 
SAD,   30.  C   340 

391  krt  29=krt  29— Suit  for  compensa- 
tion for  wrongful  attachment— Jurisdiction  of 
Small   Cause  Courts. 

A  suit  for  compensation  for  improper 
attachment  though  not  excluded  from  the 
jurisdiction  of  a  Presidency  csmall  Cause 
Court,  is  however  excluded  from,  the  jurisdic- 
tion of  a  Provincial  Small  Cause  Court  by 
Art.  35  (j)  of  the  Schedule  to  Act  IX  of 
1887    (24  C  163,  25  M.  5J0.  24  M.  339  foil;. 

Art.  29  of  the  Limitation  Act  is  quite 
general  in  its  terms  and  was  intended  to 
apply  to  all  cases  of  wrongful  s  izure  of 
moveable  property,  made  under  legal  process. 

The  point  from  which  limitation  begins 
to  run  ift  from  the  date  of  seizure  of  the 
property  ;  and  the  period  of  limitation 
prescribed  is  not  affected  by  the  fact  that 
plaintiff  objected  to  the  attachment  under 
S.  278,  C.  P.  C,  even  if  the  objection  pro- 
ceedings   out-lasted    that    period. 

In  a  case  like  that,  the  cause  of  action 
is  complete  as  soon  as  tlio  wrongful  seizure 
is  made  and  the  subsequent  detention  is 
the  act  of  the  Court  and  nominal  damages 
at  least  are  at  once  recoverable.  (3  B.  7-t  at 
78,  29  A.  615,  25  M  540  refd). 

If  there  are  two  articles  of  the  limita 
tion  schedule  which  may  possibly  govern 
a  case,  the  one  more  general  and  the  other 
more  particular  and  specific,  the  more 
particular  and  spooifio  article  ought  to  be 
regarded  as  tiie  one  governing  the  case 
(28  B  725,  2G  B  430,  16  C  25,  20  C  564,  21  M  141 
ref.)  NAGOBA  v.  MADHOLALA  KALaR, 
4  NL  E.  49. 

392  Art  V9.  36,  49  and  S.  23~-Xrt  29,  36, 
49    and    S.    23 — Suit  for    compensation   for 


turongful  attachment — Continuous  wrong — 
lieaso'inble  and  j^robnble  cause.  Wajit  of — Abuse 
of   civil   jiroccss — Malice. 

The  plaintiff  sued  the  defendant  for  com- 
pensation in  respect  of  an  attachment  of 
certain  rubies  made  before  judgment  at  the 
instance  of  the  defendant.  Tiie  plaintiff  al- 
leged that  the  attachment  was  applied  for 
on  insufficient  ground.s,  that  the  attachment 
was  raised  after  a  period  of  over  live  years 
when  the  judgment  was  reversed  as  against 
the  present  plaintiff  in  appeal  and  that 
there  was  no  reasonable  or  proiiable  ground 
for  instituting  that  suit  as  against  the  pre- 
sent   plain  tifT. 

Held,  that  article  .36  cf  the  Limitation 
Act  governed  the  case  and  not  article  49  as 
contended  by  the  defendant. 

That  in  a  suit  for  compensation  under 
art.  36  ot  the  Limitation  Act,  Section  23 
of  the  act  would  be  applicable  if  the  da- 
mages caused  by  the  tort  complained  of 
would  bo  nil  or  negligible  quantity  but  for 
the  continuance  of  the  injury  voluntarily 
caused  or  permitted  by  the  tortfeasor.  A 
wrong  prohibitory  order  stands  on  a  diHer- 
ont  footing  from  a  wrongful  seizure  on 
complaint  made.  In  the  former  case  the 
party  who  procures  it  may  at  any  time 
obtain  its  removal  and  consequently  section 
23  will  apply  in  that  case.  In  the  latter 
case  the  initial  act  of  complaint  is  the  only 
damage  which  the  tort  feasor  could  have 
prevented  and  consequently  section  23  has 
no  application  to  that  case,  as  the  cause  of 
action  is  complete  on  complaint  made.  (3 
B  74,  7  B  427,  10   W.  R.    refd.  to). 

1'hat  a  party  professing  to  state  fact 
has  no  right  to  give  his  own  inferences 
as  facts,  but  ought  to  disclose  the  real  facts 
and  leave  the  Court  to  make  its  own  in- 
ferences. 

That  where  there  is  no  actual  malice 
alleged  or  proved  and  the  act  done  is  not 
otherwi-:e  io  itself  illegal,  legal  malice  must 
be  averred  and  that  it  cannot  be  presumed 
in  any  case  where  the  unreasonableness, 
carelessness  or  recklessness  of  the  action 
til  ken,  is  nob  such  as  to  leave  no  room  for 
supposing  that  there  was  any  but  an  impro- 
per motive.  In  criminal  cases  the  alterna- 
tive prima  facie  presumption  is  that  the 
actuatiiig  motive  was  a  sense  of  duty.  In 
civil  cases,  there  is  the  presumption  much 
weaker,  no  doubt,  but  one  that  still  requi- 
res to  be  negative,  that  the  alleged  tort- 
feasor was  legitimately  acting  to  protect 
his  own  interests,  and  there  it  is  only  ne- 
cessary to  show  that  he  was  not  merely 
mistaken  but  must  have  known  or  had 
rtjiison  to  know  thnt  he  was  going  beycnd 
ri^ihts  which  ho  was  entitled  to  assert. — 
SURAJMAL  OlIUNILAL  v  MaNEK- 
CHAND   KAPURCHAND.     6   B- L- R-  704- 

393  Art  29— Art  29— Sni^  for  damayes 
fur  fraud    27    .Vf.  545— See  Art  95. 

394  Art  29-  Art  2^— Suit  for  compensa- 
tion for  wrongful  attachment.  2i  A.  Ii6 — See 
Art    tI2. 


(  1835  ) 


CIVIL  DIGEST  OP  0ASE3 


(     183G     ) 


Acts  Sup:  Govt.  (IX  of  1908)    (Contd.)  Acts  Sup:  Govt   (IX  of  1908)    (Conid.) 


295  Art  29— Art  29— Sec  29  A.  G15  No. 
285,  7  C.  W.  N.  728.  No.  30G,  302  C.  459  No. 
807  sup7-a. 

395  Art  29,  3G,  49,  G2,  120— Arts.  29,  3G, 
49,  C2  aud  120— Mtachmcnt — Wrotujfid  seizure, 
through  Court — Suit  for  recovery  of  money 
paid — Limitation — Civil  Procedure  Code,  Sec- 
tion 283. 

A  sued  B  and  0  on  the  first  June,  1903, 
to  recover  the  value  of  the  patidy  crops  be- 
longing to  A  attached  by  1^  before  judgment, 
in  a  suit  br^ight  by  V>  against  C  and  sold  on 
the  10th  April,  1900,  to  satisfy  the  decree 
obtained  in  the  suit.  The  proceeds  of  tlie 
sale  were  realised  by  B  on  ihe  ISfch  May, 
1900.  A  presented  a  claim*potition  when  the 
property  was  attached,  which  was  dismissed 
on  the  8th  March,  1900.  He  sued  to  de- 
clare hifc-  title  on  the  26th  March,  1900,  and 
lie  obtained  his  final  decree  declaring  his 
title  on  the  7th  February,  1903.  It  was  con- 
tended that  Art.  29,  Limitation  Act,  applied 
and  that  the  suit  was  barred,  not  having 
been  brought  within  one  year  from  the  date 
of  the  attachment. 

Held  by  the  Full  Bench  (Saukaran  Nair, 
J.,  dissenting)  that  the  original  wrongful 
seizure  was  the  cause  of  action  and  time 
began  to  run  from  that  date,  that,  whether 
the  article  of  the  Hiimitation  Act  that  gov- 
erned the  case  was  29  or  49,  the  suit  was 
admittedly  barred,  and  that  no  allowance- 
of  time  is  made  for  the  time  spent  in  liti- 
gating the  title,  under  S.  283,  Civ.  Pro. 
Code. 

Hpld,  per  Arnold  White,  C.  J.,  that  the 
appropriate  article  was  Art.  29,  since  this 
"was  the  ouiy  article  which  referrfd  specific 
ally  to  wruugful  seizure  under  legal  process, 
and  that  Art.  29  is  not  restricted  iu  its  appli- 
cation to  cases  of  consequential  damage,  but 
applies  also  to  the  case  where  the  value  of 
the  property  itself  is  sought  to  be  recover- 
ed : 

Held  further,  that  the  distinction  be- 
tween Art;  29  and  Art.  49  was  that  the 
former  article  applied  to  a  case  of  v/rongful 
seizure  m.-.de  under  legal  process,  whereas 
the  latter  applied  when  the  wrongful  seizure 
was  made  by  a  private  person.  (8  B.  19,  23  M. 
621,  29  M.  46  followed,  30  M.  12  dist.) 

Hcld^  per  Saukaran  Nair,  J.,  that  so 
long  as  the  property  remained  in  the  custody 
of  -  the  Court,  the;  plaintiff  could  nob  be 
said  to  have  lost  it  and  was  not,  therefore, 
entitled  to  any  compsusation  for  its  loss, 
and  Art.  29  of  the  Limitation  Act  did  not 
therefore  apply;  nor  did  Art.  49-  apply,,  as 
the  suit  was  not  for  any  specific  moveable 
property  and  the  defendants  had  not  wrong 
fully  taken,  injured,  or  detained  the  property. 
The  article  that  applied,  therefore,  was  either 
Art.  62  or  Art.  l-.iO,  and  in  either  case  the 
suit  was  not  barred.  (8  B.  19.  30  C.  440,  ^2 
M  478,  23  M.  621  refd.)  DAMARAJU  NARA- 
SIMHA  RAU  V.  THADINADA   GANGARAM. 

4  M  L-  T  271- 

896-      ^rt.     31— Art.    31— Suit    against    a 


Railway  Compayiy  for  non- delivery  of  goods. 

Article  31  of  the  Act  (as  amended  by  Act 
X  of  1899)  was  hold  to  govern  suits  against 
a  Railway  Company  for  compensation  for 
non-delivery  of  goods,  whether  the  failuro  ' 
to  deliver  was  tortious  or  was  due  to  a  bjeac-h 
of  contract,  and  argument  a  ivaticed  as  to  the 
applicabilitj'  of  Art.  49  to  this  case  was  held 
untenable,  for  the  reason  that  there  was  do 
wrongful  conversion  by  the  Railway  Com- 
pany, since  t:ie  course,  which  they  adopted 
of  selling  the  goods,  was  one  expressly  autbor- 
ised  by  the  Railway  Act,  1890.  19  V>.  105 
and  2G'  B.  5G2  followed,  3  M.  107  and  240  and 
12  C.  477,  diss.  MOTI  RAM  v.  EAST  IN- 
DIAN   RAILWAY    COMPANY.     108  F    iL 

1906-2  p.  L.  R  1907  (F-  B ) 

397.     krt.   51,   115— A7^   51,  115— See  26  B. 

562  No.  238  supra. 

8^8  Art  32,  120— Arts.  32  and  120 -Suit  by^ 
co-owners  for  establishing  a  right  of  way. — Limi- 
tation. 

Where  the  parties,    iu  a    suit  to    restrain 
the  obstruction  of  a  joint  way,  were  co-owners, 
of  the  land  in    question    and    not   landlords, 
held  that  Art.  120  of  the  Limitation  Act  applied, 
and  not  Art.  32  (24  C.  160.  and  26  C.    564  ref.J 

Propriety  of  granting  injancticn  in  a 
particular  case  considered.  CHERUKURU 
MUSALY  V.  CHERUKURU  LAKSHUMAY- 
YA.4MLT.  278- 

899  Art  86— Art  3.6,  Sudt  for  damages  for 
fraud  27,  M.  M3   See  Art  95. 

400  ^rt  36,  39,  49.— Arts.  36,  39  and  49— 
Fictitious  landlord  and  tenant — Distraint—^ 
Suit  for  damages. 

It  was  found  that  the  defendant  had  set 
up  a  fictitious  landlord  and  a  fictitious  tenant 
in  respect  of  the  plaintiff's  holding,  and  having 
obtained  a  process  for  distraint  from  Court,, 
caused  the  standing  crops  on  the  holding  to 
be  distrained  and  subsequently  cut  and  re- 
moved them  ; 

Held  (Per  Rampini,  C.J.  and  Geidt,  J.} 
tbat  the  plaintiff's  suit  for  damages  in  respect 
of  the  above  acts  Of  the  defeiadant  fell  withia 
Art  36  of  the  Seooud|ooh.edule  of  the  Limita- 
tion Act  (25C.  &92  ref.  9  C  W.  N.  376  foil ) 

Per  Doss,  J.  (coufra)— That  so  far  as  the. 
defendant  wrongfully  entered  on  the  land,  the 
suit  was  governed  by  Art.  39  ;  and  in  regard 
to  the  removal  of  the  crop,  after  it  was  cu.t?, 
the  suit  wa.s  governed  by  Art.  49  of  the  Second 
Schedule  of  the  Limitation  Act.  SRIPATI 
SARK  \Rv.  HARI  KAR,  12  C-W-N-  1090. 

401  Ari  36— kH  3d— See  32  C.  459  No. 
307,  6.  B.L.R.  704  No  392,  4.  M.L.T.  271.  No  895 
supra. 

402  Ari  40— krt  40  See  1  N.  L.R.  6  No.  Ik 

403  Arf  42,  29--krt  4i,  29.— Suit  for  coin,-. 
pensatioii  for  iv-rongfid  attaehvient. 

Held,  that  Article  42  of  the  Second  Schet 
dule  of  the  Lim:itation  Act  applies  to  a  sui- 
for  compensation  for  loss  and  deterioration 
of  movable  property    caused  by    the  v/rongful 

attachment  of  it  by  the  'defendant P.  R.,  40 

of  1881,  referred  to.     II>U  MIAN  v.  RAHMAT 

ULLAH.     W-  N.  A-.  I9Q1>  p.  211=04  A^ 
HO- 


(  1837  ) 


CIVIL  DIGEST  OF  CASES 


(    1838    ) 


Acts  Sup:  Govt  (IX  of  1908)  {Contd.) 

404  Art.  4i,  144— ArL.  44,  144Suit  for 
pos'sessiun^  of  iuunuveable  property  and  for 
cancdlat ion  of  deed  of  sale — Guardian  and 
"Ward — Suit  by  minor  after  attaining  major- 
ity against  alienee  from  this  guardian. 

The  guardian  oE  a  iniuor  fi'aii.sfcrred 
immoveable  property  bolongiug  to  the  mi- 
nor to  the  doteiidant.  The  minor  after  at- 
taining age  of  m!>.joriiy  sued  for  conciilla- 
tion  of  the  sale  deed  and  for  possession  of 
the  property  on  the  ground  of  fraud  and 
want  ol  consideration. 

Held,  tliat  the  suit  fell  within  article 
41  and  not  114  of  the  second  schedule  of 
the  Limitation  Act  14  Mad.,  26  distin- 
guished.     RANG  A     REDDI    v.  NARAYANA 

REDDi,28M.423. 

405  ^^'^-  ^^ — •^^^'  44:— Suit  for  possession, 
by  partition,  btj  a  loard  who  has  attained  ma- 
jority, against  his  guardian  and  the  person 
whom  the  guardian  has  transferred  the  share 
of  the  loard. 

Held,  that  Article  44,  Schedule  II  of 
the  Limitation  Act,  applies  to  a  suit  for 
possession,  by  partition,  by  a  ward  who  has 
attained  majority,  against  his  guardian  and 
the  person  whom  the  guardian  has  trans- 
ferred the  share  of  the  ward. 

Where  a  special  period  of  limitation  for 
the  removal  of  an  obstruction  to  the  plain- 
N^ifi's  possession  is  provided,  the  plaintiff 
cannot  ignore  that  provision  and  come  in 
within  twelve  years  of  the  act  complained 
of  with  a  suit  for  possession.  71  P.  R..  1901, 
and  I  L  R,  25  Bom,  337  (P.  G.)  fulloived. 
SAID    SHAH  ?;.  ABDULLAH    SHAH,  183  P. 

L.  R  ,  1901  =  19  p.  R^  1902. 

406  Art.  44,  144— krt,  44,  144— Validity  of 
transfer  by  one  who  is  not  guardian—  Void- 
able and  void  transfers —Decree  in  favour  of 
a  minor  subject  *to  the  paymeyits  of  debts 
binding  on  him — Redemption— Suit  brought  by 
a  minor  12  years  after  sale— Custom  and  law 
— Contract  Act,  sections  64,  65  and  135 — Riti- 
fication  of  a  void  contract — Estoppel- -Oudh 
Laws  Act,  1876,  sections. 

Held,  that,  where  a  custom  is  proved 
to  exist,  it  supersedes  the  general  law  which, 
however,  still  regulates  all  outside  the  cus- 
tom.   (29  C  828,  12  M  I  A  523  referred  to.) 

Held,  further,  that  the  mortgage  of  pro- 
perty, belonging  to  a  Mahomedan  minor,  by 
a  person  who  is  not  his  natural  guardian 
or  a  guardian  judicially  appointed,  is  abso- 
lutely void,  even  though  it  may  have  been 
eTecutcd  to  pay  off  debts  legally  payable  by 
the  minor;  the  minor  should  not  be  allowed 
to  recover  the  property  until  he  has  paid 
those  debts  and  thus  made  restitution  to 
the  extent  that  he  has  derived  advantage. 
(28  B  181,  90  G  97  followed  34  G  3G  distin- 
guisho'l.) 

H^ld,  also,  that  a  suit  for  redemption 
brought  by  a  minor  is  not  barred  if  brought 
more  than  12  years  after  it  has  been  sold 
by  one  not  legally  competent  to  sell,  the 
minor  being  still  entitled  to  base  his  cause  of 
action  on  the  original  mortgage. 
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Held,  lastly,  that,  where  a  transfer  ia 
void  ab  initio  it  cannot  bo  validated  by  sub- 
sequent ratification,  (3  A  852  referred  to.) 
MATA    DIN  SAII  v.  SHAIKH    AUMaD  ALI, 

11  o.  c.  1. 

407  Art  44,  114 -Arts.  44  and  144— Joint 
Hindu  f  ami' y,  guardian — S^iit  for  possession 
by  a  minor  to  recover  property  alienated  by  Jiia 
mother  acting  as  his  guardian  without  necessity 
— Limltatio)i. 

Held,  that,  in  a  joint  Hindu  family,  the 
mother  of  a  minor  cannot  be  considored  to  bo 
the  legal  guardian  of-  the  minor.  (25  A  407 
P.  C.  foil.    5  O  0  7,  33  G.  257  foil) 

Hi'ld,  furiiier,  that  where  a  member  of  a 
joint  Hindu  family  brings  a  suit  for  rtjcovery 
of  possession  of  tlic  property  alienated  during 
his  minority  by  his  mother  professing  to  act 
as  his  guardian,  within  twelvj  years  from  the 
date  of  transfer,  but  more  than  three  ycara 
from  the  date  of  attaining  mijority,  the  suit 
is  not  barred  under  Art.  44.  Sch.  II  of  the 
Limitation  Act  but  is  governed  by  art.  144. 
Sat  ROHAN  SINfrH  v.  RAJAHINDAR 
BIKRAM  SINGH,  10  O.  C   367- 

408  Art  44— Alt  44—Seo  30  M  351  No  301 
suvra. 

409  Art  45— Art.  45—Snittospt  aside  an 
order  refusing  settlement — Reg.  IX  of  1825 — 
Accretion. 

A  suit  to  set  aside  an  order  of  the  Com- 
missioner refiisij3g  to  make  a  settlement  of 
klias  mahal  land  with  the  plaintiff  who  claim- 
ed settlement  of  it  as  an  accretion  to  hisjo/e 
is  governed  by  Art.  45  of  Sch.  II  of  the 
Limitation  Act  and  not  by  Art.  14.  ABDUL 
KADIR   u.  HAMDU     MIAH,    12    C.   W.   N. 

910. 

410  Art.  41  —Art  47  — Mamlatdars'  Courts 
Act  (III of  1873,  Bombay),  Sec'ions  18  and  21 
— Claim  disallowed  by  Mani'atdar — Suit  to 
establish — Limitation. 

When  an  order  is  passed  rejecting  a  plaint 
or  disallowing  tho  claim  of  a  plaintiff  under 
the  Mamlatdars'  Courts  Act  (Act  III  of  1876, 
Bombay)  and  containing  no  direction  as  to 
possession.  Article  47  of  the  second  Schedule 
of  the  Limitation  Act  or  section  21  of  the 
TNLamlatdars'  Courts  Act  does  not  apply  to  a 
subsequent  suit  brought  by  the  person  who 
presented  the  (possessory)  plaint  or  claim  so 
rejected  or  disallowed,  or  by  any  oue  claiming 
sueh  person  to  recover  the  property  which 
was  the  subject  matter  of  th.-;  plaint  so  re- 
jected or  claim  disallowed.  TUKARAM 
JAYARAM  V.  HARI.  6  B-  L-  R-  612  =  28-  B. 

601. 

411  Art  47 — Art  47— Suit  by  manager  i7i 
private  capacity— Subsegucnt  suit  as  manager 
28.  B.  215.     See  Col   997. 

412  Art  17— Art  47--Suitto  recover  property  i 
— Svbject  of  order  under  S.  145,  Grim.  Pro, 
Code--Limitation—''  Final   order." 

Held  that  for  a  suit  to  recover  property 
in  respect  of  which  an  order  under  S.  145 
of  tho  Crim.  Pro.  Code  has  been  made,  tho 
period  of  limitation  runs  from  the  date  of  the 
oxder  of  the  Magistrate  and  nob  from  the  date 
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on  which  a  rulo  issued  by  tho  Iligli  Court 
under  S.  15  of  the  Charter  Act  agninst  tho 
]Magistrato's  order  waa  finally  disposod  of. 
JAGANNATli  :M.\R\VA1U  v.  ONDaL  GOAL 

CO.    LD.,    12  C  W.  N-  840- 

413  Art  47— Art  47 —Mnmlatdars'  Courts 
Act  (liom.,    Act   III  of   1B76,  Section  13  ) 

When  a  phiiiit  was  r.  jicted  under 
Section  13  Mamlatdars'  Courts  Act  owing 
to  the  absence  of  both  the  parties,  a  fresh 
suit  for  possession  brought  more  than  three 
years  after  the  date  of  the  Mamlatdar's 
order  is  barred  under  article  47  of  the 
Limitation  Act.  6  Bom.,  477  and  P.  J.,  1897, 
p.,  2-^6,  followed.  PURUSHOTTAM  DAYA- 
RAM  V.  CMATARGIR  GUllU  ARJUN- 
GIR.    2  B  liR.  680-25  B,  82 

414  Art  47 -Art  47  Bengal  Tenancy  Act 
1885,  Schedule  III,  Article  3— Limitation 
Quaere. 

Whether  Art  :  47  of  Limitation  Act 
applies  to  an  order  under  S.  146  Cr  :  P.  C. 
Under  Article  3,  Schedule  III,  Bengal 
Tenancy  Act,  limitation  begins  to  run  from 
the  date  of  the  actual  ouster,  and  the 
limitation  which  once  begins  to  run  does 
not  cease  to  run  on  account  of  an  order 
under  section  146,  Criminal  Procedure 
Code  having  been  pxssed  subsequently. 
DEW  NARAIN  CHOUNDHURY    v.    C.    R 

H.  WEBB.    5  w.  N-  C-,  160.-28.  C-  832- 

415  Art  47— Art  47—P'urchase  under 
mortgage  decree -Title  of  the  'purchaser— 
Mamlatdars."  Carts  Act  {III of  1876,    Bombay). 

One  Shabudin  executed  a  mortgage  of 
his  property  in  favour  of  Sur  Chand  on 
the  30ih  August  1893.  On  the  15th  Decem- 
ber 1898  the  plaintiff  purchased  the  'pro- 
perty of  Shabudin  sold  in  execution  of  a 
mortgage  decree,  in  favour  of  Sur  Cband. 
Before  the  plaintiff's  purchase  Shabudin 
had  brought  two  possessory  suits  under  the 
Mamlatdars'  Courts  Act  against  tho  defen- 
dants but  those  suits  were  dismissed  on 
7th  September,  1890  and  2?l-d  September 
1896  respectively.  The  present  suit  for 
possession  was  brought  by  the  plaintif? 
more  than  three  years  after  either  of  those 
dates.  It  was  contended  that  the  suit  was 
time  barred  under  article  47  of  the  Limita- 
tion  Act. 

Held,  over-ruling  the  contention,  that 
the_  suit  was  not  barred  as  the  plaintiff 
derived  his  title  as  purchaser  not  only 
under  Shabudin  but  also  under  Sur  Ghand", 
and  that  title  so  far  as  it  was  thus  derivod 
must  be  taken  as  it  stood  at  the  dale  oi 
the  mortgage-bond  executed  by  Shabudin 
in  favour  of  Sur  Chand.  AMU  D\D\  v 
DHANUO    RAGHUNATH.     6   B   L   R   3D5* 

416  Art  i7-Art  47 -See  35.  C.  851  No  296 
26    M  410  No  302  Supra. 

417  Art4Sci:S    10-Art     43   d- S     10-By 
order     of    court     certain      Goveni.vi^,nt     Pro 
vlssory    notes     were    hipt     in      cUposlt     with 
Registrar  of  the     court    for     maintenance    of 
Qertain     ajpjpellanis,    A    noU    ivas   paid  ot) 
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through  tlia  negligence  of  the  Comptroller 
General— Negotiable  Instruments  Act  26  of  1881 
S  9  lO  d8  — Liability  of  holder  of  nolle — Holder 
in  due  course  Chanderkaily  Debt  v.  E.  P. 
Chnmpinan  9  C.  W.  N.  443— 32  C  799  See  Col. 
5 10. 

418  Art.  48,  49— Art.  48,  49— Mortgage- 
Mortgage  of  intzrest  in  tenancy  in  common  by 
one  of  tiuo  co  tenants — Deterioration  of  mort' 
gagcr's  interest  by  act  nf  other  co-tenant — Suit 
for  damages  by  mortgagee  against  wrong  doer 
—  MaintainabUity — Wronfully  removing  spe- 
cijic  property. 

K.y  who  was  a  tcnant-in-common  with 
the  defendant,  mortgaged  her  interest  to  the 
plaintif?.  The  plaintiff  instituted  a  suit 
against  K.  for  the  recovery  of  tho  mortgage 
amount  by  sale  of  the  mortgaged  property. 
Pending  the  appeal  in  that  suit,  the  defend- 
ant cut  down  all  tho  trees  on  the  land  and 
appropriated  the  sale  to  himself.  On  the 
sale  of  K's  interest  in  the  land  which  took 
place  after  the  removal  of  the  trees,  the 
plaintiff  realized  only  a  portion  of  the  dec- 
ree amount.  The  mortgagee  instituted  the 
present  suit  against  the  defendant  for  the 
damage  suffered  by  him  by  reason  of  the  de- 
fendant having  appropriated  K's  share  of 
the  wood.  The  suit  was  filed  within  three 
years  from  the  date  when  the  defendant  ap- 
propriated the  wood  to  himself. 

Held,  that  tho  suit  was  maintainable. 
That  from  the  time  of  lending  bis  money 
the  morfgagcc,  whether  in  or  out  of  posses- 
sion, acquires  the  right  to  have  the  mort- 
gaged property  secured  from  deterioratioa 
in  the  hands  of  the  mortgagor  or  of  any 
other  person  to  whose  rights  those  of  the 
mortgagte  are  superior. 

Held,  also,  that  the  suit  was  governed  by 
Article  49  and  not  48  of  the  second  schedule 
of  the  Limitation  Act  and  was  not  barred  by 
limitation,  for  it  was  not  the  act  of  cutting 
down  the  timber,  but  the  subsequent  appro- 
priation of  the  wood  by  the  defendant 
which  ought  to  have  been  left  for  the  share  of 
the  mortgagor,  that  operated  to  the  injury  of 
the  plaintiff.  AIYAPPA  REDDI  v.  KUP- 
PUSAMI  REDDI.     28  M-  208- 

419  Art.  48,  90,  113,  120— Suit  to  recover 
money  given  to  defendant  to  ba  delivered  to  a 
third  person, 

A  gave  Rs.  300  to  B  in  order  that  it 
might  be  delivered  to  C.  who  had,  a  few 
days  previously,  executed  a  mortgage  in  fa- 
vour of  } .  B  also  executed  a  bond  guarantee- 
ing the  repayment  of  the  loan  by  C.  On 
5uit  by  A  against  F  and  C,  which  was  de- 
cided on  the  15th  of  January  1901,  it  waa 
discovered  that  B  had  never  paid  the  money 
to  G.  On  the  1st  of  December  1904,  A  sued 
B  to  recover  the  Rs.  300  paid  to  him  as  above 
described. 

Held,  that  the  rule  of  limitation  appli- 
cable v,ras  that  provided  for  by  art.  48  (if  not 
by  Art.  90  or  115)  of  the  Limitation  Act, 
1877,  and  the  suit  was  time  barred.  5  A.  341 
i-ef.  to.    RAM  LAL  v.  GHULAM  HUSAIN 
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1907A  W  N  181  =  4A.  L-  J    671  =  29  A- 
679- 

420  Art  4S,  109— Arts.  48,  100— Suit  to 
recover  rents  realised  by  trespasser — '^Specific 
vioveable  propetty,^'  —SuH  of  Svudl  Cause 
Court  nature — Order  of  remand,  appeal  froin 
Civil  Procedure  Code  (kct  XIV  of  1882)88. 
686,  688,   CL  28. 

A  suit  brought  by  an  owner  of  land  for 
the  recovery  from  Zui'pesbgidars  of  rents  re- 
alised by  the  latter  from  the  tenants  after 
the  expiry  of  tbe  Zurpeshgi  lease  is  govern- 
ed by  Art.  109  of  Sob.  II  of  the  Limitation 
Act  and  not  by  Art  48.  By  "specific  move- 
able property"  in  Art.  48  is  meant  property 
what  can  be  specified  by  the  delivery  of  the 
identical  subject  and  does  not  cover  money 
5  A.  341  diss,  from.;  11  B.  183;  8  B.  19  foil. 
AGANDH  MAHTOzj.KHAGAH  ALIULLAH. 

11  C  W  N    862. 

421  Art  48~Art  48— See  26  B.  430  No. 
140   siipra. 

422  Art.  49 — Art.  49 — ^^ Property  wrong- 
fully take7i" — Paddy  taken  by  Police  on  de- 
fendant's complaint — Delivery  to  defendant 
after  trial. 

Where  on  the  defendant's  complaint, 
plaintiffs'  paddy  was  taken  by  the  Police,  and 
after  the  termination  of  the  trial  instituted 
on  the  defendant's  complaint,  the  paddy  was 
handed  over  by  the  order  of  the  Magist- 
rate to  the  defendant  a  suit  by  the  plain- 
tiffs for  return  of  the  paddy,  if  brought  with- 
in three  years  from  the  date  of  delivery  to 
the  defendant,  is  within  time.  The  defen- 
dant complainei  of  theft  against  plaintiffs. 
In  consequence  of  the  complaint,  plaintiffs' 
paddy  was  seized  under  a  warrant  by  the 
Magistrate,  and  on  the  termination  of  the 
trial,  the  paddy  was  delivered  to  the  defen- 
dant. 

Held,  that  the  cause  of  action  for  the 
suit  by  the  plaintifTs  against  the  defendant 
to  recover  the  paddy  or  for  compensation 
for  wrongful  conversion  arose  oii  the  date 
of  th6  delivery.  Possession  of  the  Magis- 
trate was  possession  on  behalf  of  the  true 
owner.     RaMaSWAMY    AIVaR    v.    MUTH- 

SWAMY  AIYAU,  iM.  L-T.  397  =  16  ML- J. 
641  =  30  M   12. 

423  Art.  49 — \rt.  49 — Government  proinis- 
sory-notes  held  by  defendant  for  plaintiff — 
WrongfuLlii  pledged —Subsequent  demand  and 
refusal — Limitation. 

Certain  Government  promissory  notes 
were  held  by  defendant  in  trust  for  the 
plaintiff,  and  he  pledged  the  same  for  his 
own  purposes,  and  later  on  when  asked 
by  the  plaintiff  refused  to  deliver  them 
up. 

Held,  that  a  suit  by  the  plaintiff  tore- 
cover  the  notes  or  their  value  from  the 
defendant  was  governed  by  Art.  49  of  Sch. 
II  of  the  Limitation  Act,  and  time  com- 
menced running  from  the  date  of  refusal, 
Dotbwitbstauding  that  the  defendant  had 
wrongfully  parted  with  the  notes  before  that 
date. 
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The  detention  of  the  notes  became 
wrongful  from  the  date  of  refusal  to  de- 
liver them  up.  (L  U  6  C  P  20G  followed.) 
GOPAL  r3H\NDR.V  BOSE  y.  SURENDR.\ 
NATH  DUTT,  12  C-  W-  N-  1010- 

424  Art:  49,  116~Att.  '^9,  116  —Suit  to 
recover  properti/  mentioned  in  registered  deed 
of  reliii<[iiishm<int,  A/>plicabililify  o/— R  'MA 
NATII  DAS  V.  MOIIESII  GHUNDER  PAL. 
9  C-    W-  N.  679-     See    J i'-.  judicata. 

425  Art:  49,  120-krts,  49  and  120^ 
Possession  claimad  to  be  bona  fide  snb'n'giieiitly 
declared  by  Court  to  be  wrongful — Limitation. 

Defendant  claimed  to  be  in  possession 
of  certain  moveables  6jua /Ic/e  ;  subsequently 
the  Court  declared,  that  sucn  detention  was 
wrongful  The  present  suit  was  more  than 
3  years  from  the  time  possession  was  taken 
but  within  2  yoars  fiom  the  time  when 
the  Court  declared  the  detention  to  be 
unlawful. 

Held,  the  article  applicable  was  49  but 
not  120  of  Limitation  Act,  because  the 
detention  was  in  fact  wrongful  from  the 
beginning  though  declared  by  the  Court 
to  be  so  on  a  later  date.  (21  C  157  Dist) 
ARUNACFTaLAM  PILLAI  v.  ALAGIAN- 
AMBIA  PILLAI,    3  M,  L-  T-  824- 

426  Art  49 -An  4.'>-See  3L-C.  519.  No 
355,6  B.  L.  R.  704,  No  392.  4  M.  L.  T.  271. 
No  395,  12  C.  W.  N.  1090.  No  400,  28.  M. 
208,    No  418   Supra. 

427.  Art.  52— Art  5^.— Goods  sold  and 
delivered  —Newspaper— Subscription.  Arrears 
of,  Suit  to  recover  —  Limitation, 

A  newspaper  comes  within  the  category 
of  "goods  sold  and  delivered,'"  and  therefore 
a  suit  brought  to  recover  the  arrears  of 
subscription  of  a  newspaper  is  governed  by 
article  52  of  tho  Limitation  Act.  HORMASJI 
JAMSETJlz;.  KHAR3ETJI  MINOGHhiRJI. 
78   L  R  190- 

428  krt.  52,  120,  122— Art.  52,  120,  122.-- 
Hindu  Law — Decree  agninst  father — Suit 
against  son  after   father's   death. 

The  present  suit  was  for  tlie  recovery  of 
money  which  in  the  first  instance  becane 
due  in  respjct  of  the  purchase  of  certain 
goods.  The  purchases  were  made  in  Septem- 
ber 1894.  On  tbe  12th  November  1890  the 
plaintiffs  obtained  a  decree  against  the  father 
of  the  applicants  alone.  He  died  in  1897. 
On  proceeding  lo  execute  the  decree 
the  decree  against  the  family  properly  in  the 
possession  of  the  appellants  and  other  mem- 
bers of  the  family  execution  was  refused. 
The  plaintiffs  thereupon  instituted  the 
present  suit  on  the  25th  September  1899 
against  the  undivided  brothers  of  the  de- 
ceased and  his  sons,  the  appellants.  A  dec- 
ree was  passed  against  the  appellants.  On 
appeal  the  following  questions  were  referred 
to  the  Full  Bench  : — 

Whether  independently  of  the  alleged  debt 
arising  from  the  original  transaction,  the 
decree  against  the  father  by  its  own  force 
created  a  debt  as  a^jjainst  him,  which  his 
sons    according    to     the    Hindu    Law     were 
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under  an  obligation  to  discharge,  unless  they 
showed  that  such  debt  was  illegal  or  immoral. 

What  was  the  article  of  the  Indian 
Ijimitation  Act  applicable  to  the  suit  against 
the  sons  either  upon  the  original  debt  or  on 
the  debt,  if  any,  arising  from  the  decree  ? 

Whether  a  petition  presented  and  sig- 
ned by  a  Vakil  oppointed  on  behalf  of  a 
minor  representative  of  a  deceased  judg- 
ment-debtor by  his  natural  guardiat,  in 
which  there  is  an  acknowlegmont  of  the 
debt,  is,  within  the  meaning  of  section  19 
of  the  Indian  Limitation  Act,  as  acknow- 
ledgment which  would  give  a  starting  point 
against    the  minor. 

Held,  by  the  Full  Bench,  (1)  that  the 
first  question  must  be  answered  in  the  affir- 
mative. 

(2)  That  if  the  suit  had  been  brought 
on  the  original  cause  of  action  the  article 
of  limitation  applicable  would  have  been 
the  same  as  against  the  father,  i.  e.,  Art  52 
but  as  the  suit  had  been  brought  on  the 
cause  of  action  arising  from  the  decree 
against  the  father  the  article  applicable  was 
120.  Article  122  had  no  application  for  the 
suit  was  not  in  any  view  '•  a  suit  upon  a  judg- 
ment." It  was  a  suit  to  enforce  a  son's 
pious  obligation  under  the  Hindu  Law  to 
discharge  his  father's  debt.  There  was  no  ' 
bar  by  limitation  and  there  was  no  neces- 
sity to  answer  the  third  question  in  the 
reference.  PERIASAMI  MUDALIAR  v.  T. 
SEETHARAMA  CHETTIAR.  ]4  M-  L-  J 
84=27  M-   243- 

429  Art  57,  13-i,  120— krt  57,  132,  120— 
Date  from  ivJiich  pei-iud  of  Ihriitation  begins 
to  run  in  case  of  a  usufrnctiiary  mortgage 
where  the  security  has  bee Ji  ivholly  or  paiti- 
ally  destroyed.  Manng  Shwe  Dok  v.  Ma. 
Le  d  oihers--U.  B,  R.  1901  P.  39  Limitation 
— See  IMortgage — Usufructuary  P.  7. 

430  Art.  57,  8o~Art.  67,85— ''Mutual,  open 
and  cairent  account:'^  meaning  of:  — 

An  open  account    is    one   which    is   con- 
tinuous  or    current,     uninterrupted    or    un- 
cloi^ed  by  settlement  or  otlierwise,    consisting 
of    a    series    of     transactious.       An    account 
current  is  an  open    or    ruiining    account   be- 
tween   two    or  more  parties,   or,    an    accoup. t 
which    contains    items    between    the    parties 
from  which  the  balance  due  to   one  of    them 
is,  or  can    be  ascertained.     IMutual    accounts 
are  such  as  consist  of  reciprocity    of    dealings 
.  between    the    parties,    and    do    not     embrace 
.  those  having  items  on  one  side    only,    thou'.^h 
made  up  of  debits    and   credits.     6  M.   H.   C. 
R.  142;  17  M.  293;  4  M.  L.  J.  140;  ref.   to.     An 
account  under  which  o-ne    party    has    merely 
received  and  paid  moneys  oq  account  of    the 
'  otlier  is  not  a  mutual    account,    properly    so 
called.     Each  party  must  receive  and  piy  on 
account  of  the  other,    18  B'c-.iv  575;   52    E.    R. 
225;  23  L.  J.  Ch   657  ;    18    Jur.    763,  2    Philips 
1b8;  3  Drewry  183;  61    E,    R.    873;    2   Y.    and 
C.  C.  0.  620;  9  Hare  .471;  68  E.    R.    590;    79  N. 
y.  1135.  Am  Rep.  496    ref.  to.      A    shifting  ba- 
lance) sometimes  in  favour  of  one  side,  some- 


times in  favour  of  the  other,  is  a  test  of 
mutuality,  bui  its  absence  is  not  conclusive 
proof  against  mutuality.  2  Ind.  Jur.  N. 
241;  3  A.  523:  5  C.  759;  6  B.  134  ref.  to.  The 
mere  circumstance  that  on  one  solitary 
occasion  there  was  a  sum  to  the  credit  of  the 
defendants  in  the  books  of  the  plaintifis,  does 
not  make  the  account  between  the  parties 
a  mutual  account  in  which  there  has  been 
reciprocal  demands  between  the  parties.  5  0. 
759;6G.  L.  R.  112  followed.— RAM  PEll- 
SHAD  V.  HARBANS  SINGH.  6  C-  L-  J. 
158- 

431-  Art.  57,  85-Art.  57,  85.  Account, 
mutual,  open  and  curt ent  — Reciprocity  of 
fealings — Settled  account — Signature.  If 
necessary— 

The  reciprocity  of  dealing  and  the  right 
to  mutual  demand  form  the  essential  ing- 
redients of  a  mutual,  open  and  current 
account. 

An  account  need  not  be  signed  to  be  a 
settled  account,  provided  it  is  submitted  to 
the  party  sought  to  be  made  liable  on  it  and 
he  has  by  words  or  conduct  acquiesced  in  its 
correctness.  HAJI  ABDUL  REHMaM 
SHIR\^I  V.  HAJI  BIBEE.    7  fi.    h.  R.  151. 

432  Art.  57,  61— Art.  57,  61— Minor— Suit 
for  money  advanced  to — Registration  of  bond 
executed  by  guardian — Execution  of  period  of 
limitation— 10  O.  C.  38- -See  fiol.  321. 

433  Ar/;.  57 — Ar^.  57 — Pawner  and  Pawnee 
— Suit  to  recover  balance  of  debt  after  sale 
of  articles  pawned — 24  A.  251 — See  Ool.  359. 

434  Arf.  57,  120— Art.  57,  120— -Pledgee's 
right  of  suit  to  sell  pledged  property — 27  M.  528 
—See  col,  359. 

435  ^rt.  57— Art.  57— See  30  B.  218  No. 
139  supra. 

436  Art.  58— Art.  5S— Hundi.  Suit  on— 
Hundi  transferred  for  inoney  to  be  raised  by 
transferee  as  loan. 

Held,  that  the  mere  transfer  of  hundis 
for  the  purpose  of  making  a  loan  of  their 
value  when  realized  does  not  amount  to  a 
loan  until  money  has  been  realized  by  the 
transferee.     KOMAL   PRASAD    v.    SAVITRI 

BtBi,  w.  H  ,  A-,  1905,  p.  181=2  A-  L-  J. 

579  =  28  A»  54 

437  Art.  59,  60— Art.  59,  60— See  29  A.  773 
No.  209  supra, 

438  Art.  59,  60— Art.  59  and  60— Loan- 
Deposit— Dowry — Palla. 

The  money  in  dispute  was  deposited 
with  the  defendant,  a  banker,  who  mgkde  the 
following  entry  in  his  account-book — "Cre- 
dited to  the  account  of  Bai  Chothi  and 
Thakur  Haridas'Machurdas  (Bai  Chothi  being 
the  daughter  of  Karsandas  Sunderji)  Rs.  3,000 
being  (the  amount)  of  Bai  Ghotlii's  palld  (dov\r- 
ry)  which  is  (her)  stridhan.  That  (amount) 
was  paid  by  Tbakur  Sunderji  Henpiraj.  The 
same  is  credited  by  the  hands  of  Thakar  Kar- 
sandas  Mathurdas,"  At  the  time  the  money 
was  deposited  both  the  bride  and  the  bride- 
groom, Bai  Chothi  and  Thakur  Hari  Das, 
were  of  tender  years,  the  bride  about  4  and 
the     bridegroom     about    8   years    old.      Th« 
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money  carao  from  tho  sido  of  llaridas  Ma- 
thurdas'  family.  According  to  thn  ovidonco 
in  the  case  the  money  deposited  under  such 
circumstances  would  be  used  for  the  pur- 
pose of  making  ornaments  of  the  girl  and 
as  a  sort  of  endownment  or  palln  for  the 
girl,  and  in  the  event  of  tho  girl  dying  the 
money  reverts  to  the  husband's  family.  Bai 
Chothi  died  and  the  money  was  paid 
by  the  defendant  to  her  father.  Tho 
plaintiff,  dcpositer,  sued  the  defendant, 
for  recovery  of  the  ni'^ney,  more  than 
three  years  after  the  date  on  which  it 
was  deposited.  It  was  pleaded  for  the  de- 
fendant that  tho  money  being  deposited  as 
a  loan,  the  suit  was  barred  under  article 
59  of  the  second  <^cLodulT  of  tlie  Liinita- 
tion  Act,  and  t.h:it  payment  had  been  made 
to  the  girl's  father  which  up^rated  as  a  dis- 
charge. 

Held,  that  the  article  applicable  to  the 
suit  was  CO  and  not  59,  it  being  a  deposit  and 
not  a  loan,  and  the  payment  was  a  sufficient 
discharge  of  the  liability.  CW11SANDA8 
MATHURADAS  v.  CHATURBHUJ  KHIMJI, 
6  B  L  R  511 

489     Art.  60,  64—krt.  60,  64. 

There  was  a  registered  agreement  be- 
tween the  plaintiff  and  the  defendant  where- 
by it  was  agreed  that  the  plaintiff  was  to 
use  a  godown  belonging  to  the  defendant 
ior  the  purpose  of  storing  the  jute  pur- 
chased by  him,  the  defendant  being  pro- 
mised a  certain  commission  in  return;  there 
was  in  addition  to  this  agreement  a  verbal 
agreement  to  the  effect  that  sums  of  money 
would  be  sent  by  the  plaintiff  to  ihe  de- 
fendant, who  would  hold  the  same  in  de- 
posit as  a  trustee,  and  that  on  demand  the 
defendant  would  pay  to  tho  plaintiff  the 
balance  left  after  making  the  necessary 
payments  for  the  purchase  of  jute,  those 
payments  for  the  purchase  of  jute  being 
evidently  intended  to  be  made  to  tho 
plaintiff's  agent.  The  plaintiff  claimed  a 
certain  sum  of  money  which  according  to 
the  accounts  submitted  by  the  defendant 
remained  surplus  in  his  hands.  It  was  con- 
tended by  the  defendant  that  the  suit  was 
barred  under  Article  64  of  the  Limitation 
Act. 

Held,  that  Article  60  of  the  II  Schedule 
of  the  Limitation  Act  was  applicable  to  the 
case  as  upon  the  plaintiff's  own  showing  tho 
defendant  was  not  the  plaintiff's  agent.  16 
Cat.,  25,  referred  to.  J.  LAZARUb  v.  KRISH- 
NA CHUNDER  DE.     28  C-  893- 

440-  Ar/.  60— Art.  60— See  25  M.  262,  No. 
100,  29  A.  773  No.  209,  5  B.  L.  R.  511  No. 
438  supra. 

441-  Art.  61  — Art.  61 — Suit  for  money  pay- 
abL  to  the  plaintiff  fur  money  paid  to  the 
defendant— 31  P.  R.  1004— See  col.  327. 

442-  A'Tl-  61,  69-Art.  61,  69-Suit  to  re- 
cover money  paid  for  other — Suit  on  pro- 
note. 

The  plaintiffs  and  the  defendants  being 
in    want   of    moneys   and    wanting    Rs.   2,500 
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each  they  arranged  to  raise  a  loan  of  Rs. 
5,000  and  divide  it  equally  between  them- 
selves. The  plaintiffs  on  tho  14th  November 
1898  drew  two  hnndis  duo  57  days  after  date. 
The  defendants  endorsed  the  two  himdis  to 
K.  J.  who  paid  them  Rs.  5,000  which  sum 
was  divided  between  the  plaintiffs  and  the 
defendants.  Tho  defendants  having  stopped 
payment  of  their  debts  the  plaintiffs  repaid 
the  sum  of  Rs.  5,000  to  K.  J.  on  the  24th  De- 
cember 1898  before  maturity.  The  linndia 
were  not  endorsed  to  plaintiffs.  The  pliin- 
tiffs  filed  the  present  suit  against  the  defeii- 
dants  to  recover  from  the  amount  paid  by 
the  plaintiffs. 

Held,  Miat  the  suit  was  one  for  money 
paid  on  beliaif  of  the  defendants  and  not  oa 
the  hundis  and  was  governed  by  article  61 
and  not  69  of  the  second  schedule  of  the 
Limitation  Act.  HAJEE  HASAM  OOM.Ul 
V.  NOOR  MOHOMED  HOOSSEIN.  5  fi.  L. 
R  725 

443  Art.  61,  99— Art.  61,  99—Putni  Re- 
gulatiun  (VIII  of  1819),  Section  9— Purchase 
by  one  of  the  defaulters.  Effect  of — Conti  iou- 
tion.     Suit  for — Limitation. 

When  at  a  sale  under  Regulation  VITl 
of  1819,  a  putni  is  purchased  by  one  of  the 
defaulters,  there  is  nothing  in  the  Regula- 
tion to  make  the  sale  obsolutely  void,  though 
it  is  voidable.  Payment  of  any  rent  for  the 
putni  by  tho  purchaser  until  the  sale  is  set 
aside,  is  made»on  his  own  account. 

For  a  suit  for  contribution  for  such  pay- 
ment, against  the  former  co-owners  of  the 
putni,  the  cause  of  action  does  not  arise  and 
limitation  does  not  begin  to  run  until  the 
sale  is  set  aside.  ]\I\TANGINI  DEBYA  o. 
PRASANNAMOYI    DEBYA.       8    C-    L-    J-, 

93- 

444.  Art.  61,  83— Art.  61,  83— Suit  to  reco- 
ver mjney  paid  U)ider  compromise.  Limi' i- 
tion —Suit  on  bond  to  rcover  money  of  lohick 
a  third  party  h%s  in  fact  had  the  benefit— 29  A, 
627 -See  col.  326. 

443  Art  61 — Art  61 — Suit  by  a  pre-emptor 
to  recover  money  paid  by  him  to  a  mortgagee  of 
the  property  after  the.  sale  was  not  set  d'side. 

A  precmptor  C  after  his  pre-emptioa 
decree  sued  a  previous  mortgagee  to  redeem 
from  him  the  property  under  mortgage  and 
on  paynijut  of  the  mortgage  money  got 
possession  of  the  property.  Afterwards  D,  the 
revisioiier  of  tho  widow  vendor  got  the  salo 
set  aside  and  obtained  possession  of  the  p:o- 
pjrty.  After  this  G  sued  D  to  recover  from 
him  the  mortgage  debt  paid  by  him  aft^r 
more  than  3  years  from  the  date  of  the 
payment. 

Hf.ld  the  cas3  could  not  fall  under  S.  69 
of  the  Contract  Act,  b  cause  the  defendant 
was  not  bound  by  Law  to  pay  the  mjrtgiga 
debt  and  even  if  it  fell  under  that  section  the 
suit  was  barred  by  limitation  under  Art.  61, 
as  the  claim  would  be  one  for  mjney  payable 
to  the  plaintiff  for  money  paid  for  the  defen- 
dant and  the  limitation  ran  from  the  date  of 
the  payment.     GANGa    SINGH    o.    P.   SA.M- 


(    1847    ) 


OIVIL    DIGEST  UP   OASES 


(     1818     ) 


Acts:  Sup  Govt.  (IX  of  1908)  (Contd.)     \  Acts  Sup:  Govt.  (IX  of  1908)(Co7i<i^ 


GAM  LAL.   6  O.  C-  212. 

See  fur  other  facts  of  Ihe  case   col.  328. 

446  Art.  61— Art  61.  See  13.  M.  L.  J.  83 
No    256,  10.  0.  C.  38,  No  432  supra. 

447  Art  62— Art  02 — BiiQami(lQ.r— Realiza- 
tion by  benaviidar  of  money  due  on  a  bond  in 
his  name — Payment  of  such  money  to  bona 
fide   transferee — Rights   of   beneficiary. 

A  beaamidar  realized  upon  a  bond 
standing  in  his  own  name  money  to  which 
other  parties  were  beneficially  entitled,  and 
paid  over  the  money  so  obtained  in  the 
course  of  a  transaction,  apparently  bona  fide 
and  not  collusive,  to  a  third  party  who  had 
no  knowledge  of  the  beneficiaries*  interest 
therein. 

Held^  on  suit  by  one  of  the  parties  be- 
neficially interested  in  the  bond  that  bis  re- 
medy against  the  benamidar  hwing  become 
barred  by  limitation,  the  plaintiff  could 
not  recover  against  the  transferee  who  had 
taken  bona  fide  in  ignorance  of  the  plaint- 
ifl's  interest.  Thomson  v.  Clydesdale  Bank 
Limited,  (L.  R.,  1898,  A.  C,  282)  referred  to. 
SUNDAR    LAL     v.    FAKIR     CHAND.     25 

A.  62. 

448  Art  62 — Art  62 — Suit  for  money  re- 
ceived  by  defendant  for   'plaintiff's  use. 

B  received  from  C  money  due  from  him 
on  two  deeds  of  mortgage.  A,  who  was  en- 
titled to  a  share  of  the  money,  instituted  a 
suit  for  recovering  his  share  from  B  more 
than  three  years  after  the  receipt  of  the 
money    by  B. 

Held,  that  the  money  was  received  by 
B  for  A's  use  and  that  therefore  the  suit 
was  governed  by  Art.  62  of  Sch.  II  of  the 
Limitation  Act  (XV  of  1877),  and  not  by 
Art.  120.  Nund  Lall  Bose  v.  Meer  Aboo  Ma- 
homed,  (I.  L,  R.,  5  Gal.  597)  and  Gurudas 
Pyne  v.  Ra7n  Narain  Sahu,  (I.  L.  R.  10  Gal. 
860)  distinguished.  MAHOMED  WAHIB  v. 
MAHOMED  AMEER.    L  L-  R-  32  C-  627- 

449  Art.  62 — Art.  62 — Realization  of  debt 
due  to  joint  Hindu  mitakshara  family — Un- 
realized debts  left  itndivided  at  partition  and 
subsequently  realized  by  one  member  of  the 
ssijaraUd  family — Other  member's  claim  —Limi- 
tation. 

If  a  member  of  a  joint  Hindu  family 
realises  money  due  to  the  family  the  rela- 
tion between  him  and  the  other  members 
is  not  that  of  agent  and  principal  but  much 
more  like  that  of  trustee  and  cesHiis  que 
trustent.  (26  M  544  at  558  refd).  So  long  as 
the  family  was  joint  it  could  not  be  said 
that  any  part  of  its  property  belonged  to 
one  member  more  than  to  another.  Other 
members  cannot  bring  a  suit  contemplated 
by  Art.  62,  against  him.  (82  G  527  at  533 
refd). 

A  suit  by  the  other  members  recover 
their  shares  in  outstaadings  left  undivided 
at  a  partition  of  a  joint  Hindu  family,  and 
subsequently  realised  by  one  member  of  the 
separated  family  is  governed  by  Art.  62  (6 
A  442,  24  C  30J  followed).  TARACHAND  v. 
PEANGHAND.    4  N-  L-  R  ,  84- 


\ 


450  Art  62  — Art  62 — Suit  ag wist  benami- 
dar for  recovery  of  money — Rent  received  by 
beiKcvddar, 

Rent  received  by  a  benamidar  is  money 
payable  by  the  benamidar  to  the  real  owner; 
and  Art.  62  of  the  Limitation  Act  is  tba 
Article  applicable  to  a  suit  by  the  real  owner 
against  tiie  benamidar  for  recovery  of  money 
so  received,  and  not  Art.  120.  21  M.  373; 
25  A.  62  foil.;  32  G.  5i:7  referred  to.  SUB- 
BANNA    BHATTA  v.  KUNHYANNA  BHAT- 

TA.  17  M.  L  224  =  2  MLT  332  =  30  M 
298- 

451  Art.  62,  95,  97—62,  95,  97— Suit  to  rt- 
cover  money  obtained  by  deceitful  misrepre- 
sentation  does  not  fall  within  art.  62  or  97, 
but  ivithin  art.  95 — Starting  point  of  limi- 
tation. 

A,  by  fraudulently  representing  to  B, 
to  whom  be  was  indebted  that  a  sum  of 
money  was  due  to  A,  from  G,  induced  B  to 
take  an  assignment  of  the  alleged  debt  dUQ 
from  0,  in    satisfaction   of  the  debt  due  from 

A,  to  B.  ly  a  suit  by  B  as  assignee,  againsfc 
C,  the  latter  in  iiis  written  statement  deaied 
the  existence  of  any  debt  due  to  A,  and  B'a 
suit  was  dismissed  after  trial  on  the  ground 
that  G   owed   nothing   to    A.     In   a   suit   by 

B,  to  recover  from  A,  damages  on  the 
ground  that  A,  had,  by  deceitful  repre.- 
sentations,  induced  B,  to  take  the  assiga« 
ment 

Held,  that  the  suit  as  regards  limitatioa 
did  not  fall  within  article  62  or  97  of  sche- 
dule II  of  the  Limitation  Act,  but  within 
article  95,  and  that  the  fraud  must  be  held 
to  have  been  discovered  only  when  the  Gourt 
found  that  no  debt  was  due  from  C  to  A  and 
not  when  C  in  the  written  statement  denied 
the  existence  of  any  such  debt.  When  it  is 
uncertain  when  the  fraud  was  discovered, 
the  onus  is  on  the  defendant  to  show  that 
the  suit  is  out  of  time.  MOIDIYAN'S  SON 
PUNNAYIL  KUTTU  v.  RAMAN  NAIR.    31 

M  230. 

462  Ari.  62,  97— Art.  62,  97- -Vendor  and 
purchaser — Suit  by  vendoi',  for  refund  of  pur- 
chase-money. 

In  1881,  A  purchased  certain  property 
consisting  of  fotty-two  separate  plots  of  land. 
On  the  25th  ot  August  1891,  A  sold  the  same 
property  to  B  by  a  sale-deed,  which  contain- 
ed the  usual  covenant  for  quiet  enjoyment. 
B  obtained  possession  of  thirty-six  of  the 
plots  but  not  of  the  remaining  six,  the  oc- 
cupants of  which  had  been  in  possession  fox 
many  years  and  now  claimed  to  be  owners. 
On  6th  Septeraber  1897,  B  brought  this  suife 
against  his  veudor  as  well  as  against  the  oc- 
cupants in  possession,  claiming  possession,  or 
in  the  alternative  to  recover  compensation 
from  his  vendor  A.  Both  the  lower  Courts 
found  that  A's  title  had  been  extinguished  by 
adverse  possession  on  the  part  of  the  actual 
occupant  at  the  date  of  the  conveyance  to 
the  plaintifi  and  that  the  claim  for  oompen- 
sation  was  time-barred. 

Per  Candy  and  Chandavarhar,  JJ* 
[Whitivorth  J ,  dissenting). — 
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Held,  that  the  suit  aa  regards  compensa- 
tion was  timo-barred  being  governed  by  art. 
62  and  not  by  art.  97  of  the  Limitation  Act 
(XV  of  1877).  As  A  had  no  title  to  the  plots 
in  dispute  at  the  date  of  the  conveyance,  the 
contract  of  sale  quoad  the  plots  was  void  ab- 
initio,  the  failure  of  consideration  was  from 
the  beginning,  and  B's  cai^se  of  action  for 
compensation  arose  on  the  date  of  the  sale. 
ABDESIR  V.  VAJE3ING.     25  B-  593- 

453  Art.  62,  97— Art.  62,  97 —Assignment 
of  mortgage  over  immovable  property  by  unre- 
gistered document — Receipt  by  assignor  of  mort- 
gage amount  in  fraud  of  assignee — Suit  by  as- 
signee against  assignor  within  three  years  of 
receipt  of  m  >rtgage  money. 

By  an  agreem.^nt  in  writing,  but  not 
registered,  bearing  date  21st  August  1895, 
defendant  assigned  a  mortgage  over  certain 
lands  to  plaintiff  for  a  consideration  which 
was  duly  paid.  In  1898,  the  mortgagor 
brought  a  suit  against  plaintiff  and  defen- 
dant to  redeem  the  mortgage  and  to  recover 
possession  of  the  property,  and  a  decree  was 
passed  on  I5th  October  of  that  year,  in  which 
the  Court  refused  to  recognise  plaintiff's  title 
because  of  the  non-registration  of  the  as- 
signment. Defendant  thereupon  received  the 
mortgago-amouDt  as  mortgagee  from  the 
mortgagor.  Within  three  years  of  the  said 
receipt  by  defendant  of  the  mortgage  amount, 
plaintiff  brought  this  suit  to  recover  from 
defendant  the  sum  paid  as  consideration  for 
the  transfer  of  the  mortgage  in  1895.  Upon 
the  defence  of  limitation  being  raised  : 

Held,  that  the  suit  was  not  barred.  De- 
fendant by  receiving  the  mortgage  amount 
from  the  mortgagor,  in  fraud  of  plaintiff's 
right  received  it  for  plaintiff's  u?e.  The  suit 
•was  therefore  governed  by  a}->:..  62  of  sch.  II 
to  the  Limitation  Act  and  was  not  barred 
inasmuch  as  it  had  been  instituted  within 
three  years  of  the  receipt  of  the  money  by 
defendant.  Moreover,  as  possession  of  the 
mortgaged  land  had  been  given,  under  the 
^         document   of    1895,    to   plaintiff  and    held  by 

rhim  until  its  redemption  by  the  mortgagor, 
there  was  consideration  at  the  time  when 
the  assignment  was  made,  and  that  consider- 
ation afterwards  failed.  Inasinuch  as  the 
suit  had  been  brought  within  three  years  of 
the  date  of  the  failure  of  consideration,  art. 
97  would  apply  and  the  suit  would  not  bo 
barred.  SRIKAMULA  CHINNA  v.  VENKA- 
TA8AMI.    25  M  396. 

454  Art  02,  120,  181  Art  62,  120,  13\— Suit 
to  recover  arrears  of  Jagir — RigJits  periodically 
recurring. 

Art.  131  of  sch,  II.  to  the  Limita- 
tion Act  applies  only  to  a  suit  where  the 
plaintiff  seeks  to  establish  a  periodically  recur- 
ring right.  But  where  the  suit  is  for  the 
recovery  of  specific  amount  payable  on  the 
basis  of  such  recurring  right,  e.  g.,  a  suit  to 
recover  arrears  of  Jagir  by  grantee  from 
Government,  it  is  governed  by  art.  120  and 
uot  by  art  181  (14G  P.  R.  1882,  154  P.  R  1889, 
108  P.  R.    1901  Disting.  and  10  M.  115   dias)  — 
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DOST  MUHAMMAD  V.    SOHaN    SINGH,  83 
P  R  1906.  Civil. 

455  Art  62,  120— Art  02,  J?0—Suit  against 
heir  of  j'leai'er  for  recovery  of  money  received 
from  Court  ly  pleader  on  behnlf  of  the  plaintiff. 
Held,  that  Article  120  of  the  second. :'choduIe 
of  the  Limitation  Act  applies  to  a  suit  for 
recovery  of  money  received  by  a  pleader  from 
Court  for  his  client,  the  plaintiff,  when  tho 
suit  is  filed  against  the  representative  of  the 
pleader  affer  his  death.  BINDllAB\N  BE- 
HARI  v.  (liVl)  -JUMNA  KANWAll.  WN-  A-, 

1902  p  191     25  A  55 

455  (a)  Art  6i—Art  62  See  1  A.  L.  J.  4i2 
No.  131,  4  M.  L.  T.  271  No.   395   supra. 

456  Art  62,  120- Art  62,  120— Suii  for  money 
had  and  received — Invalid  amgnvicnt  of  debt 
— Money  received  by  assignee  from  debtor — Sriit 
by  assignor. 

A  suit  bv  an  assignor  for  recovery  of 
money  received  by  an  assignee  of  mortgage 
bond  from  the  mortgagor  under  an  assignment 
ab  initio  void  is  a  suit  for  "money  had  and 
received"  and  is  gTverned  by  Art.  (32  and  not 
by  Art.  120  of  the  Limitation  kcx..--Veta  Pillai 
V.  Gorindasamy.    17  M-LJ-   452  =  30  M-  459- 

457  Art  64;  -Art  6(-,  -Account  sLat'-d—Ack- 
noioledgninnt  of  indebtedness  without  reciprocal 
demands. 

The  defendant  in  a  suit  had,  within 
three  years  of  tne  date  on  which  tho  plaint 
was  filed,  signed  a  \vritten  acknowledgment 
thit  a  sum  of  money  was  duj  by  himself  and 
his  partner  to  plaintiff.  Upon  this  being 
relied  on  as  saving  the  suit  from  being  barred 
by  limitation,  it  was  pleaded  that  the  docu- 
ment was  not  an  account  stated  as  there  were 
no  reciprocal  demands  between  plaintiff  and 
defendant. 

Held  that  tho  document  was  an  account 
stated  within  the  meaning  of  art.  64  of  sch.  II 
to  the  Limitation  Act,  and  that  the  suit  was 
not  barred.  It  is  not  necessary,  in  order  to 
bring  a  case  under  that  article  that  there 
should  be  reciprocal  dommds  between  the 
parties.  Ganga  Prasad  v.  Ram  Dayil,  (I.  L. 
R.,  28  All.  502),  commented  ou.  IMaNJUNA- 
THA  KAMIT  v.  DtiVAMMA,  12  M-  L-  J- 444 

=  26  M  186 

458  Art  Gi—Art    6i.— Suit  for  balance   of 
i  account— Evidence— Account    stated — Acknow- 
ledgment. 

A  mere  acknowledgment,  signed  by  a 
debtor  in  the  account  book  of  his  creditor, 
showing  a  balance  standing  against  the  debtor 
on  an  account  which  is  not  a  mutual  account, 
is  neither  an  account  stated,  to  which  art.  64, 
applies,  nor  is  it  evidence  of  a  new  contract 
which  can  be  the  basis  of  a  suit.  Jamun  v. 
Nayid  (\.  L.R  ,  15  All.,  1)  and  Shankarv.  'Slukta 
(I.  L  R.,  22  l^ora  ,  518)  followed  Nand  Ram. 
V.  Ram  Prasad  (I.  L.  R.,  2  All.,  Gil);  Tiiukurya 
V.  Shea  Singh  Rai  (I.  L.  R.,  2  AH.,  872); 
Zidfikar  Husain  v.  Munna  Lai,  (I.  L  R.,  3  All 
348)  ;  Sital  Prasad  v.  Iinam  Bakhsh,  (Weekly- 
Notes,  1883,  p.  47)  ;  Kanhaya  Lai  v.  Stowell 
(L  L.  R.,  3  AH,  581);  Ghasita  v.  Ranchore 
(Weekly  Notes,  1881,  p.  65);  Kanhaya'  Lall 
V.  Biinsce.  (Agra  F.  B.,  p.  94);  Hirada  y.Gadigi 
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(6  Mad.  H.  C.  R  ,  197)  and  Dukhi  Snhu  v. 
Mahomed  Bikhn,  (I.  L.  R.,  10  Cal ,  2M)  referred 
tc— GANGA    PJiASAD   i?.  RA^I    DAYaL,    A. 

W.  N  1901  P  150-23  A  502- 

459.  A^'t:  64 — AH:  64  Account  stated. 
When  a  mutual,  open  and  current  ac- 
count, showing  reciprocal  demands  between 
the  parties  is  closed,  and  made  up,  a  balance 
struck,  and  the  debtor  signs  an  acknowledg- 
nieut  that  the  balance  is  due,  there  is  an 
account  stated  within  tbo  meaning  of  art. 
64,  sch.  II,  Limitation  Act,  which  evidences 
a  new  contract  and  upon  which  a  suit  may 
be  brought  {Jawahir  Singh  v.  Lachman  Das. 
3  0.  0.,  195,  explained).  MUSAMMAT 
JHAPKAN  V.  RAM  DAYAL.     7  O.  C-,  166. 

460.  ^rt:  6 J;  120  -Art:  64,  120— Suit 
against  heirs  of  deceased  debtor — Hindu  Law 
—Joint  Hindu  faviily. 

The  plaiutllT,  on  the  29th  of  August,  1898, 
sued  to  recover  a  sum  alleged  to  be  due  on 
au  account  stated  between  himself  and  one 
K,  since  deceased,  on  the  15th  of  November, 
1893.  The  contesting  defendants  w;':ro  two 
sons  of  K  and  were  sued  as  members  of  a 
joint  Hindu  family  aud  as  parceners  in  the 
business  carried  on  by  K  and  his  third  son. 
who  did  not  defend  the  suit.  It  was  found, 
however,  that  these  defendants  had  separat- 
ed from  their  father  and  brother  before  the 
date  of  the  account  sued  upon,  and  that  they 
were  not  partners  in  the  business. 

Held  that  the  suit  was  governed  as  re- 
gards limitation  by  art.  64  of  the  second 
schedule  to  the  Limitation  Act,  1877;  that 
limitation,  which  had  begun  to  run  in  iavaur 
of  the  deceased  from  the  date  of  the  account 
stated,  continued  running  in  favour  of  the 
heirs,  and  that  in  the  absence  of  any  valid 
agreement  or  part-payment,  such  as  would 
have  the  effect  of  extending  the 'period  of 
limitation,  the  suit  was  barred.  Nurshingh 
Misra  v.  Lalji  Misra  (1.  L.  R.,  23  All.  206); 
Dagdusa  Lilakchand  v.  Shamad  (I.  L.  R.,  8 
Bom.  542)  referred  to.  FAKIR  CHAND  v. 
DAYA  RAM,     25  A-  87- 

481-  ^rt;  64— Art:  64— ^ee  28  C.  393  No. 
439  supra. 

462  ^^t.  64— Art.  6^^:— Promise  to  pay  bar 
t^d  debt— No  cation— 132  P.  R.  1907.  See  Col: 
263. 

463-  Art:  65,  120,  132— Art:  65,  120,  132— 
Jurisdiction— Civil  Court — Suit  for  arrears  of 
rent — Decree  of  Settlement  Court — Money  char- 
ged.  upon  imniove<ible  property — Frame  of  suit 
— Relief — Right  to  sue  for  arrears  of  vioney 
due  under  Settlement  decree  ivithout  proving 
receipt  of  the  money  since  the  decree — Civil 
Procedure  Code  {Act  XIV  of  1882),  ss.  13,  43, 
371. 

At  the  first  regular  settlement  the  defen- 
dants obtained  a  decree  against  the  Govern- 
ment for  proprietary  rigbts  in  a  certain 
village.  The  plaintiff  brought  a  suit  ab  the 
same  Settlement  for  superior  proprietary 
rights  in  the  same  village.  This  suit  was 
dismissed  but  the  decree  dismissing  it  doc- 
leed   to    the   plaintiff   10   per   cent,    on   the 
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Government  Revenue.  The  plaintiff,  after- 
wards, sued  to  have  this  decree  set  aside  and 
to  recover  posj^ossion  of  the  village  or  to 
obtain  an  increased  amount  of  ''mullkana.'* 
This  suit  abated.  The  plaintiff  subsequently 
brought  a  suit  for  arrears  of  the  10  per  cent, 
on  the  Government  Revenue  decreed  to  him. 
The  claim  was  based  upon  the  Settlement 
decree.  The  plaintiff  prayed  that  a  decree 
for  '-'rnalikana  duos"  in  respect  of  tho  village 
with  costs  of  the  suit  be  passed  in  hia 
favour. 

Held,  the  money  claimed  was  not  rent 
and  the  suit  was  cognizable  by  the  Civil 
Courts. 

Held,  also,  the  10  per  cent,  on  the  Gov- 
ernment Revenue  dereed  to  the  plaintiff  was 
a  charge  upon  the  village. 

Held,  also,  the  suit  was  governed  by  art, 
132  aud  not  by  art.    120  or    by  art,  65   of  sch, 

11  of  the  Indian  Limitation   ^ct. 

As  to  the  contention  that  the  suit  was 
barred  by  limitation  because  the  plaintiff 
had  not,  at  any  time,  received  his  share  of 
the  profits  or  any  part  thereof. 

Held,    that  he    could    su3   for    arrears    of 

12  years  next  before  suit  without  proving 
that  he  had  received  his  share  of  the  dues 
or  any  part  thereof  since  the  decree,  his 
right  to  receive  it  having  been  established  by 
the  Settlement  decree. 

Held,  further,  that  the  suit  was  nob 
barred  by  ss.  13,  43  and  371  of  the  Code  of 
Civil  Procedure. 

As  to  the  contention  that  as  the  plaintiff 
had  sued  to  have  the  Settlement  decree  set 
aside  he  was  estopped  from  claiming  under 
it, 

Held,  that  he  was  not,  the  position  of 
the  defendants  uDt  having  been,  in  any  way, 
altered  by  the  fact  that  the  plaintiff  sued 
to  set  aside  the  decree  and  failed  to  have  it 
set  aside.  RAJA  MOHAMMED  MUMTAZ 
ALI    KHAN    V.     WAZIR    KHAN.     7    Q.    Q. 

108. 

464.  Art.  66,  68,  80-Art.  66,  68,  80— 
*^  Single  bond"  and  '^  bond  suij cct  to  a  condi' 
tion,"  meaning  of. 

A  bond  dated  13th  May  1900  provided, 
"  we  promise  that  till  liquidation  of  the 
principal  debt  we  will  pay  the  interest  there- 
on at  the  rate  above  mentioned  (4  p.  c.  p.  m.) 
after  every  three  months  and  the  principal 
debt  in  one  lump  sum  after  two  years.  In 
case  of  any  default  the  creditor  will  be  ea- 
titled  to  realize  the  whole  debt  principal  and 
interest  without  Vi^aiting  for  the  conipletioa 
of  the  term.  "There  was  adraittedlj  defaulb 
in  November,  1900.  A  suit  was  brougbt  oa 
the  bond  on  the  3rd  March,  1904,  and  was 
dismissed  as  barred  by  art.  80,  sch.  I£  of  the 
Limitation  Act. 

Held,  that  the  suit  was  rightly  dismissed. 
Meaning  of  "  single  bond  "  and  "  bond  subject 
to  a  condition"  explained.  Ball  v.  Stowelt, 
2  All.,  322;  Narain  Babu  v.  Gauri  Fersad 
Bias,  5  Cal.,  21  ;  Budhai  Singh  v.  Kalka  Pra- 
sad, 1  All,  W.  N.,   157  ;  Prem  Singh   v.  Mula 
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Mai,  P.  H.    1888.    No.    10,   re  for  rod    to.     HAR 
MA  RAIN  V.  BKNI  PEIISIIAD.     8  0   C-  77- 

465.  Art.  da— Art.  68— ^eo  17  M.  L.  J.  HflT 
No.  308,  29  A.  G27  No.  444,  8  O.  C.  77  No. 
404  Ritpra. 

465  (a).  Art.  74~-Art.  7-i— Sco  74  P.  R., 
1901  No.  171  infra. 

466-  Art.  7.'i—Art.  75— Bond  payable  by 
insKilments—138  P.  L.  R.  I'JO:}-See  cut.  772. 

437  Art:  7f)—\rt:  75~-D,'fauU  in  pay- 
ment of  ttvo  instalments — "  Om  instalment," 
mean i tig   of. 

Held,  that,  where  it  is  provided  in  a 
bond  that  in  case  of  default  of  payment 
of  two  instalments,  the  whole  amount  of 
the  bond  will  be  recoverable,  it  is  equi- 
valent to  a  provision  that  the  whole  shall 
be  duo  on  the  occurrence  of  the  second 
default,  and  art.  75,  sch.  ii  of  the  Limi- 
tation Act  applies,  and  if  the  suit  is 
brought  more  than  3  years  from  tlie  date 
of  default  in  pavmant  of  two  instalments, 
it  is  time  barred.  (74  P.  R.  3901,  11  B. 
H.  C.  R.  155  foil.)  GIRDHARI  LAL  v. 
P.    A.    LABANTI,   IQ    0-    C-  6- 

468  Art;  7o— Art:  75— Transfer  of  Pro- 
perty Act  {IV  of  1882),  Section  90—Livii- 
tation — Instalments.     Bond  payable   by. 

The  plaintiff  having  failed  to  satisfy 
his  decree  obtained  on  a  mortgage-bond  by 
sale  of  the  mortgaged  property  applied  for 
an  order  unde-r  section  90  of  the  Trans- 
fer of  Prop'^rty  Act.  The  bond  was  pay- 
able by  instalments  and  contained  a  con- 
dition that  the  whole  amount  of  the  debt 
would  be  recoverable  \n  case  a  default  was 
made  in  the  payment  of  an  instalment. 
Held,  that  the  decision  as  to  whetber 
the  decree- holder  was  entitled  to  a  decree 
under  section  90  of  the  Transfer  of  Pro- 
perty Act  depe'dod  upon  the  question 
whether  the  balance  claimed  was  legally 
recoverable  on  the  date  when  the  suit  was 
brought. 

Held,  also,  that  upon  tVe  construction 
of  the  bond  it  v*:as  one  payable  by  in- 
stalments and  article  75  of  the  Limitation 
Act  governed  the  case.  BASANT  LAL  v. 
GOPAL    PARSAD      3     A.     L.  J.    4G3  =  W- 

N-  A  ,  1906,  p    193 

483  Art:  75 — \rt.  75 — Instalinents  bond — 
Waiver — Liviitalion. 

Where  money  secured  by  a  bond  is 
payable  by  instalments,  with  a  condition 
that  the  whole  amount  secured  will  be- 
come due  upon  nou  piyment  of  any  in- 
stalment, the  creditor  is  not  bound  to 
enforce  this  condition,  but  he  may  ac- 
cept payment  of  instalments  after  due 
date — thereby  impliedly  waiving  his  right 
to  sue  for  tlie  whole  amount  duo— and 
may  sue  upon  a  subsequent  default  in 
payment  of  any  future  instalmjut.  1906 
A.    W.    N.     p.     193     di-sb.     MUlAllAJA    OF 

bknarks  v.  nand  ram.    1907  A-  W» 
N-  139-4  A-  L.  J.   83t)-29  A  431- 

470  Arc  75— Art:  75— Instalment  bond- 
Option  of  suing  for  the  whole  on  first  de- 
fault—Not exercising  that  option  — Limitation. 
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An  instalment  bond  gave  the  credi- 
tor an  option  to  recover  the  whole  amount 
who  did  not  avail  bira=5clf  of  it.  On  the 
contrary,  ho  brought  this  suit  for  reco- 
very of  an  instalment,  more  than  three 
years  after  the  date  of  the  first  dafault: 
hfdd  that  the  suit  was  not  barred  by  li- 
mitation When  a  bond  is  not  so  worded 
as  to  compel  a  creditor  to  sue  for  the 
whole  amount  at  OHce  on  the  first  de- 
fault, he  could  not  be  compelled  to  sue 
for  the  whole.  16  A.  371,  applied;  (1907) 
A.  W.  N.  139,  Ref.  31  C.  297  ;  21  0.  54ii; 
dissented  from  in  L.  P.  A.  81  of  1893.  AJU- 
DHIA    V.   KUNJAL.     5    A-    L.  T-    72- .cr3o4/2 

471  Art.  75,  74— Art.  75,  74— Suit  bcned  on 
instalment  bond. 

When  a  bond  is  payable  by  instalm'nta 
either  article  74  or  16  of  thu  Limitation  Act 
will  apply.  To  bring  a  case  under  article  75 
it  is  necessary  that  the  bond  should  also  pro- 
vide 'that  if  default  be  made  in  payment  of 
one  instalment  the  whole  shall  be  due.'  SO- 
BH\  V.  R  \M  PaRTAB.     p.  R.  74  of  1901  = 

111  ?.  L.  R.  1901. 

47^  Art.  75,  116 -Art.  75,  116— Registered 
Instalment  bond,  waiver — Suit  for  inUahmnts 
for  6  years. 

An  instalmf^nt  bond  provided  that  on 
default  in  the  piyment  of  one  k;st  the  cre- 
ditor would  be  able  to  realize  the  entire 
amount  due   under  the  bond. 

7/^Zri— That  it  was  open  to  the  creditor 
if  default  were  made,  to  sue  at  once  for  the 
whole  amount  or  if  he  so  elected,  to  waive 
the  benefit  of  the  proviso.  Default  was  mide 
in  October  1897  and  the  preseiit  suit  was 
brought  in  1903  for  the  instalmiuts  for  six 
years  before  suit. 

7it'/ci -That  the  plaintiff  was  entitled  to 
a  decree,  Art.  116  being  applicable  to  the 
suit  which  was  brought  on  a  registered  bond. 

Per  Maclean  G.J.:  — Semble — if  the  ques- 
tion were  res  integra  it  would  perhaps  be 
that  the  Court  holds  that  Art.  7o  is  appli- 
cable to  the  case  instead  of  Art.  110.  6  C.  !'4 
ref.  to. -Rap  NAllAIN  BEATTAOHA  K^' \ 
V.  GOPI  NATH  MANDOL.  H  C-  W-  W-  903- 
473  Art.  79,  179— Art.  79,  l79—E.iecnuon 
of  Decree — Stepmin-aid  of  execution — Res  Judi- 
cata. 

Art.  179  of  sch.  11  to  the  Limitation  Act 
does  no-t  apply  to  an  application  by  tiie  dec- 
ree holder  ior  leavj  to  bid  at  an  execution- 
sale,  such  appUcation  not  being  a  ".step  in- 
aid  of  execution"  within  the  inenning  of 
that  article.  When  a  decree  holder  relies 
upon  a  previous  application  t )  the  Court  for 
leave  to  bid,  as  saving  limitation,  it  is  not 
sufficient  for  him  to  show  that  such  appli- 
oition  was  made,  but  he  must  further  shuw 
that  the  circumstances  under  whicli  it  was 
made  were  such  that  the  grant  of  leave  did 
in  fact  aid  or  would  have  aided  6x.,'cuti'>n. 
In  an  execution  procjeding,  the  julgmMit 
debtor  objected  tliat  it  w  i-i  birre.i  by  limi- 
tation. Bui.  the  proceeding  was  struck  off 
for  default  of  appearance  ou    the    dale   tix,ed. 
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111    a   bubsoquont  pvocoediny    for    the    oxocu- 
tion  of  tho  sarao  decree  : 

n<ld  that  tlio  diiinisyal  of  tlio  fonnor 
proceeding  did  not  debar  tho  jad<^meiit  del)- 
tor  from  again  objecting  on  the  ground  of 
limitation.  IIIKALALL  JH;.SI<:  v.  DWIJA 
CIIAHAN  BOSK.     10    C-  W-  N-  209- 

474  Art.  SO— Art.  80-~Sec  8  O.  0.  77,  No. 
464  .^iiprn. 

475  Art.  83,97— Art.  83,  97— Vendor  and 
'purchaser — Sale  of  property — No  title  in  ven- 
dor to  part  of  pro'peitij  sold — Suit  by  purchaser 
for  damages — Bhiihtre  of  consideration — Cause 
of  action — Covenant  jor  quiet  enjoynunt. 

On  tlie  22nd  Nov.  1880,  the  Ar.st  and  se- 
cond defendants  for  themselves  and  for  tho 
third  defendant  sold  a  certain  house  to  tho 
plaintiff's  falher.  The  sale-deed,  which  was 
duly  registered,  contained  the  following 
clause:  "We  (vendors)  are  in  onjoymeut  of 
the  honse  as  its  owners,  and  if  any  one  were 
to  obstruct  you  in  the  enjoyment  of  the 
bouse  wo  would  remove  t!ie  obstruction  so 
as  to  put  you  to  no  trouble."  In  the  year 
1892,  the  plaintiff  brought  a  suit  to  recover 
possession  of  the  house.  Both  the  lower 
Courts  awarded  the  claim,  but  on  the  2Gth 
August  iS96,  the  High  Court,  in  second  ap- 
peal, varied  the  decree,  holding  that  the 
one  third  share  of  the  house  which  belonged 
to  the  third  defendant  did  not  pass  by  the 
sale,  and  the  plaintiff  was  awarded  only  two- 
thirds  of  t,he  house,  of  which  he  was  put  in 
possession.  On  the  24th  August  1899,  the 
plaintiff  brought  the  present  suit,  inter  alia 
from  defendants  1  and  2  to  recover  Rs.  225 
as  damages  sustained  by  him  by  reason  of 
his  being  deprived  of  the  one-third  share  of 
the  house. 

Held  that  the  claim  for  damiges  was  a 
claim  to  recover  money  upon  an  existing 
consideration  that  had  failed  and  that  it 
fell  under  art.  97,  sch.  II  of  the  Limitation 
Act  (XV  of  1877;,  and  not  art.  83  and  was 
therefore  time-barred,  not  having  been 
brought  within  three  years  from  the  failure 
of  consideration.  Tho  clause  in  the  sale-deed 
was  not  a  contract  of  indemnlfcv  It  w;is  at 
most  a  covenant  for  title  and  quiet  enjoy- 
ment. The  failure  of  considei'atiou  took 
place  when  tho  plaintiff  endeavouied  to  ob- 
tain possession  of  the  property  and  being 
opposed  found  himself  unable  to  obtain  it. 
Bassu  V.  DltuinSingh.  (I.  L.  R.,  11  AIL,  47) 
distinguished.— TULSI  RAM  v.  MURLI- 
DHAR.    4  B.  L..  E  571-28  B  750 

476  A7-t  65— Ari  (S3-See  27  A  6:.7  No  444 
supra. 

476  (a)— Art  84— Art.  84—85  C.  171.  No. 
178  supra. 

477  A?-^  85— Art.  ,85 -Dfendant  signed 
plaintiff'  v  account— Act  as  the  signature  refer- 
red to  the  ivhole  amount. 

The  defendant  signed  the  plaintiff's 
accounts  and  subsequently  acted  as  though 
the  signature  referred  to  the    whole    amount. 

Hdd  that  the  Judge  was  jusiified  in 
treating  the   signature   of   the    defendant  as 
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applying  to  the  whole  amount    duo  under  the 
plaintiff's    accounts. 

JTdd  also  that  Art.  85  of  tho  2nd  Sch.  waa 
rightly  applie:!  to  tho  case  and  the  signature 
of  th(»  dofeudant  was  a  sufficient  acknowledg- 
ment to  save  limitation.  PUI^JUNTLA 
RAMACHANDLIAYYA  v.  DINTAMITTI  NA- 
RAYANA  CilETTY,    4  M-  L-  T-    77- 

478  Art.  85 -Art  S5— See  5  0.  L.  J.  158 
No  430;  7  B.  L.  R  151  No  531    supra. 

479  Art.  89— Art.  89.— Suit  for  account 
between  principal  and  agent— Termination  of 
agency—''  Movable  properly''— Money —Evi- 
dence as  to  account  stated. 

The  appellant  and  respondent,  two 
brothers,  were  agents,  the  one  for  tho  other, 
in  dealing  with  their  j^nt  estate,  and  the 
agency  was  found  on  the  evidence  to  have 
continued  until  the  22nd  of  December  1885, 
when  the  appellant  brought  a  suit  against 
the  respondo  t  for  his  share  of  money  received 
by  the  respondent  on  the  joint  account. 

Held,  by  the  Judicial  Oommitte  (uphold- 
ing tho  judgment  of  the  High  Court),  that  a 
cross  suit  brought  by  the  respondent  against 
the  appellant  for  an  account  was  governed  by 
art.  89  of  sch.  II  of  the  Limitation  Act,  and 
having  been  brought  within  three  years  of 
the  termination  of  the  agency,  it  was  not 
barred.  "Movable  property"  art.  89  includes 
money.  The  appellant  put  forward  a  rukka 
and  list  evidencing  a  settlement  of  acounts 
supported  by  a  substantial  body  of  evidence 
of  persons  apparently  of  good  reput',  but 
which  the  respondent  alleged  to  be  fabr  c  Ued. 

Held  that  the  High  Court  rightly  r^j  jcted 
the  positive  evidence  in  favour  of  the  siettle- 
ment  when  it  appeared  that  the  facts  ascer- 
tained on  other  evidence,  in  the  case  as  to 
certain  items  in  the  list  were  conclusive  to 
the  contrary  of  what  was  there  set  out,  and 
inconsistent  with  the  existence  of  tho  alleged 
settlement.— A SGHAR  ALI  KHAN  y.  KHUR- 
SHED  ALI  KHAN,  3  B-  i*.  R-  576  =  24-  A. 
27  =  28  I  A  227- (P.  C) 

480  Art,  89,  115,  116— Arts.  89,  115  and 
116 — Suit  for  account  against  gumasta  based  on 
registered  kabuliyat  —Prijicipal  and  agent — 
Cause  of  action. 

An  agency  was  created  by  a  registered 
kabuliat. 

fZeZcZ  that  a  suit  by  the  principal  against 
his  agent  for  an  accDuht  is  governed  not  by 
the  three  years'  limitation  prescribed  in  art. 
89,  but  by  the  six  years'  period  prescribed  ia 
art.  120,  the  cause  of  action  arising  from  the 
date  when  the  contract  to  render  accounts  is 
broken. 

Where  the  contract  provides  that  the 
account  should  be  rendered  at  the  end  of 
every  year,  the  principal  is  not  entitled  to 
accounts  for  more  than  eix  years  preceding 
the  suit. 

Seinble.  If  the  contract  is  not  a  regis- 
tered one,  then  the  suit  would  be  govern- 
ed not  by  art.  89,  but  art.  115.  MATl  LAL 
B08E  V.  AMIN  CHAND  CHATTOPADHAY, 
iC.  L-J.  211- 
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481  Art.  89,  IIG,  132— Art.  89,  110,132— 
Frincli)al  and  a(jent — "Moveable  property''  in- 
cludes money — Limitation — Contract  of  service 
in  loritinij  registered. 

Art.  89  of  tho  Limitation  Act  express- 
ly applies  to  the  case  of  a  principal  suing 
his  agent  for  an  accoant,  whilst  art.  110 
applies  to  a  suit  for  compensation  for  the 
broach  of  a  contract  in  writing  rttgifitered." 
To  ascertain  which  article  of  the  schedule 
applies,  it  is  necessary  to  see  what  is  tho 
relief  which  the  plaintif!  claims.  In  art. 
89  the  expression  "movahli  property".  (27 
A  27,  1  G  L  J  147  and  232  and  8  l;  W  N  113 
referred  to.) 

A  suit,  not  merely  for  an  account,  but 
also  to  enforce  in  the  plaintiff's  favour  the 
charge  created  to  secure  the  moneys  which 
might  be  found  due  from  the  agent  to  his 
principal  on  his  accounts,  falls  within  Art. 
132  of  tho  Second  Schedule  to  tlic  Limita- 
tion Act,  and  the  period  of  limitation  is 
twelve  years  from  the  time  when  tho  money 
sued  for  becomes  duo.  HAFEZUDDIN  MAN- 
DAL  V.  JADU  NATH  SAHA.  7  C-  L-  J- 
279. 

482  Art.  89,  120— Art.  89,  120— Suit  for 
recovery  of  money  against  receiver. 

Certain  properuy  was  attached  in  exe- 
cution of  a  decree.  Plaintifl's  objection  to  the 
attachment  having  been  dismissed,  she  sued 
for  a  declaration,  which  she  finally  obtained 
from  the  Judicial  Commissioner's  Court,  on 
IGth  February,  1892.  During  the  pendency 
of  the  declaratory  suit,  B.  was  appointed 
by  the  Court  Receiver  of  the  attached  pro- 
perty and  continued  as  such  till  29th  Sep 
tember,  1893.  On  17th  October,  1898,  plain- 
tifl  instituted  a  suit  to  recover  from  B.'s 
representatives  money  which  A  realized  as 
Receiver  and  did  not  pay  over  to  the  plain- 
tiff. 

Held,  that  tho  suit  was  governed  by 
art.  120,  and  not  by  art.  39  of  sch.  II  of 
the  Limitation  Act.  No  person  can  be  ap- 
pointed or  held  to  be  the  agent  of  anotiur 
without  the  other's  consent,  express  or  im- 
plied. 

Held,  that  the  plaintiff's  cause  of  action 
did  not  arise  till  10th  Sept/omboi,  1893.  SAR- 
JU  BERSUAD  V.  MUSAMMAT  KHEM  KU- 
AR,  3  O.  a  171. 

483  Art.  89,  120— Arts.  89  and  120— Suit 
for  account  and  account  papers- -Principal 
and  agent — Catise  of  action. 

A  suit  by  a  principal  against  his  agent 
for  an  account,  as  a  pro.iminary  step  to 
enable  the  principal  to  recover  from  the 
agent,  money  received  by  him  and  not  ac- 
counted for,  is  governed  by  art.  89,  the  cause 
of  action  arising  from  I  he  date  of  tho  ter- 
mination of  the  ag'3Mcy.  But  so  far  as  it 
se^ks  to  obtain  ccrtiin  account  papers  from 
the  agent,  Lhe  suit  is  govorued  by  art.  120, 
the  cause  of  action  ari.sing  from  the  date 
when  such  papers  are  to  bo  submitted  to 
the  principal  accoruiig  to  tho  contract  be- 
tween them.     MADHUli  GHUNDER  CHUC- 


KERBUTTI  V.  DEBENDRA   NATH  DEY,   I 

C-  L.  J.  147. 

481  ^rt:  89,  90,  120— Art:  80,  90,  120.^ 
Principal  and  agent — Suit  for  account. 

A  suit  by  a  principal  against  his  agent 
for  an  account  and  also  for  recovery  of 
money  from  him  that  m  ly  be  found  due  is  a 
suit  for  moveable  property  received  by  the 
agflnt  on  behalf  of  the  principal,  and  not 
accounted  foe,  and  is  governed  by  .Art  ^9, 
Sch  If  of  tho  Limitxtion  Act  (XV  of  1877). 
J jga'idri  N ifh  Roy  v.  Deb  Nath  CJiatteijre, 
(S  0.  W.  N.  113)  followed.  SHIBCIIAXD- 
R\  HOY  u.  nilANDnv  NARMN  MUKLiR- 
JEE,    iC  L.J.  232-32  a  719. 

485  Art.  89,  120— Art:  89,  120— Suit 
ag.iinst  agt'iU  fur  account  and  for  any  mojiey 
tJi'it  niiy  be  found  due  by  him. 

Held,  th.it  article  89  and  not  120  of  the 
second  schedule  of  the  Limitation  .Act  ap- 
plies to  a  suit  by  a  principil  against  hi3 
agent  for  an  account  and  fir  asiy  money 
that  may  bj  found  due  upon  such  acconnt 
being  taken.  JOGhiNDRA  NATH  ROY  i?, 
DEB  NATtl  CliATTELMEE.  3  C-  W-  N- 
113. 

486-  Art:  90— Art:  90~-SeQ  29  A.  579  No. 
419,  32  C.  719  No.  484  supra. 

487  An:  90— Art:  90— Suit  for  damages 
brougJit  ag<i.inHt — Gross  negligence  necessary 
to  render  him  liable  —Pleader,  liability  of 
for  tvro)ig  advice  given  by — E'^asonable  skill 
and  diligence. 

Held,    that,   in   order   to     hold   a     legal 
practitioner    responsible    in    law  for    the  da- 
mages  caused    to    his  client   by    tbe    wrong 
advico  given     by     such     practitioner,    it    is 
not    enough    to    show    that    the  advice  given 
was    wrong,     but     there    must     be    proof    of 
gross    noglig-jucj    on     his    part,    and    of    the 
i  want     of     such     reasonable    skill    and    dili- 
I  gence.    which     is     to     be    expected    from    a 
I  practitioner    of    his    position. 
!  Held,  also,    that    the    suit     having    been 

j  brought  more  than  three  years  aft^er  the 
j  negligence  of  the  defendant  became  known 
to  tho  Bank,  it  was  barred  by  limitation 
I  under  Art.  90  of  the  second  schedule  of 
the  Limitation  Act.  (10  Biug.,  57;  2  C. 
and  P.  113;  12  01.  and  Fin.  91;  1  D?.  G. 
M.  and  G.  43,  referred  to.)  BABU  MANO- 
II A R     LaL     v.     KASHMIRE    BANK    LTD. 

10  0  C   95. 

488  An  91— Art  91 — Suit  to  cancel  a  docu- 
ment—Cause  of    action. 

Wiiere  a  pbintitt  sought  for  the  can- 
cellation of  a  mortgage- bond  and  for  pos.sossion 
of  the  m.:)r.gag'!d  property,  alleging  that  the 
mortgage  was  a  sham  transaction  and  that 
she,  the  plaintiff,  had  subsequently  remained 
in  posscSv-ion  and  had  only  b^en  dispossessed 
within    three  years  before  suit. 

Held  that  if  the  plaintiff's  allegations  as 
to  remaining  in  possession  wore  true,  the 
period  of  limitation  for  the  suit  could  not  be 
compute.!  from  the  date  of  the  morLgag^.-bond 
as  piovidud  in  art.  91  of  the  Limita  ion  .\Gt 
(XW   of  1877/  Janki  Kuniuar  v.    Ajit  Singh 
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(I.  L    R,  15  0:vl.,5H)  tlistinguishod.— VITIIAI 
V.  IIAUI,25  B78. 

489  Art-  91— Art.  dl— Powers  of  arbitrator, 
~—Suit  upon  an  atoard  —  Aivard  partly 
inoperative — Maliomedon  Lata — Itilieritancc-- 
C'ustom. 

An  arbitrator's  award  that  two  daugh- 
ters of  a  Shiah  IMabomodan  should 
inherit  in  equal  shares  the  estate  of  their 
deceased  father,  contained  directions  that 
they  should  not  partition  and  that  a 
mannger  appointed  by  the  award  should 
not  be  displaced.  The  award  was  sent  by 
the  arbitrator  to  the  Sub-  Registrar  of  the 
district  for  registration.  It  wis  returned 
for  a  specification  of  tlio  property.  The 
arbitrator  then  added  thereto  a  decision 
that  part  of  the  estate  dealt  with,  belonged 
exclusively  to  one  of  the  daughters  in  vir- 
tue of  a  gift  from  their  father  to  her.  This 
suit  which  was  based  on  the  award,  was 
filed  by  the  other  daughter,  and  claimed 
partition,  th ■  removal  of  the  manager  and 
an  account  from  him.  On  the  death  of  the 
plaintiff  the  suit  was  revived  on  behalf  of 
her  son.  The  defence  was  that  the  claim 
was  barred  by  Art.  91  of  Sch.  II.  Limitation 
Act  (XV  of  1877). 

Held,  that  the  suit  was  not  barred 
thereby,  not  beinq  brought  to  cancel,  or 
set  aside  the  award,  but  broug'at  for  effect 
to  be  given  to  it,  so  far  as  it  was  in  con- 
formity with  law.  Against  the  son  the 
direction  in  restraint  of  partition  was  in- 
operative. The  arbitrator  had  no  power  to 
alter  the  course  of  the  legal  devolution 
of  the  estate  in  a  mode  at  variance  with 
the  ordinary  principles  of  law.  A  family 
custom,  which  had  been  alleged  to  disen- 
title daughters  to  succeed  duriocr  the  lives 
of  widows,  had  hot  bten  found  proved  by  the 
award,  nor  was  it  proved  by  the  evidenee. 
The  decision  that  had  been  added  by  the 
arbitrator  after  completing  bis  award  was 
without  legal  effect,  as  bis  powers  were  ended 
before  the  addition.  The  valid  oljiction  taken 
to  this  part  of  the  award  did  nub  bring  the 
case  Within  the  operation  of  Art.  91,  any  more 
than  the  other  matters.— J  \FRI  BEGAM 
V.  SYED  ALI  RAZA  H.  M.  L- J-  149  =  23 
A.  883-28. 1.  A.  11  P.  C 

490  Arr.  91 -Art.  91— Specific  Rdief  Act 
{I  of  lb77\,  '&.S9—Suit  to  set  aside  an  ins- 
trument— Collusive  sale  deed  not  inteude  d  to 
he  acted,  vpon. 

A  suic  to  cancel  or  set  aside  an  in- 
strument must  under  art.  91  of  sch.  II.  to 
Limitation  Act,  be  brought  within  three 
years  from  the  date  when  the  facts  enti- 
tling the  plaintiff  to  have  the  instrumeat 
cancelled  or  set  aside  became  known  to  him 
The  plaintiff,  on  1st  June  1895,  executed  a, 
sham  sale  deed  in  favour  of  the  defend- 
ants, neither  party  intending  that  it  should 
be  acted  upon.  The  defendant,  in  February 
1899.  began  to  set  up  a  claim  to  ownership 
on  the  strength  ot  the  deed.  On  the  8rd 
Aughst    1900,  plaintiff   brought  this    suit.    On 
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it   being  contended    that    the  suit  was  barred 
by    limitation 

Held,  that  the  suit  was  not  barred 
having  boon  brought  within  three  year.s  from 
the  date  whan  the  plaintiff  apprehended 
that  the  defendants  had  set  up  title  under 
instrument.  The  facts  which  would  entitle 
a  person  to  bring  snch  a  suit  are  stated  ia 
S  39  of  the  Specific  Relief  Act  (I  of  1877), 
SINGARAPPA  V.  TALVUl  SANJIVAPPa. 
15   M    L.  J.-28  M.  349 

490  {a.)— Art.  91— Art.  91— Gift  bij  child- 
less proprietor — Suit  for  ])Osse.ssio7i  (ty  next 
reversioner  on  tJie  d.ealh  of  the  proprietor. 

On  the  9th  January  1880  a  sonless  pro- 
prietor transferred,  by  a  registered  deed  of 
gift,  the  whole  of  his  property  to  the  de- 
fendant, who  was  a  near  collateral  as  well 
as  the  son-in-law  of  the  donor.  After  the 
death  of  the  owner  the  plaintiffs  as  next 
reversioners  sued,  on  the  21st  March  1899. 
for  possession  of  the  property,  subject  of 
the  gift.  The  plaintiffs  and  Clieir  fatner  had 
full  knowledge  of  the  execution  of  the  deed 
of  gift.  When  mutation  was  effected  in  1882 
plaintiffs'  father  attended  before  the  Re- 
venue authorities  and  expressly  stated  that 
he  had  no  ohjjction  to  offer  to  the  trans- 
fer being  effected  in  the  donee's  favour. 

H'ld,  that  as  it  was  incumbent  on 
plaintiffs,  if  they  wished  to  challenge  the 
gift  on  any  ground  to  have  taken  action  un- 
der article  91  of  the  Indian  Limitation  Act  and 
to  have  sued  within  3  years  of  the  execution 
of  the  deed,  to  have  that  instrument  set  aside 
the  result  of  their  omission  to  take  such 
action  was  that  their  suit  for  possession, 
which  was  instituted  on  the  21st  March  1899, 
was  barred. 

Article  91  of  the  Second  Schedule  of 
the  Limitation  Act  applies  to  suits  to  set 
aside  instruments  affecting  plaintiff's  rights 
made  either  between  the  plaintiff  ana  de- 
fendant, or  between  parties  of  which  the 
plaintiff  v^as  not  one.  20  Bom  ,  337  referred 
to.     MI  RAN    BAKHSH    v.  HAKIM     KHAN.. 

122  p.  L  R.  1902 

491  Art.  91 — Art.  91.  Custom — Alienation 
of  acquired  property — Suit  for  possession  of 
ptroperty — Construction  of  document — Will — - 
Gift. 

One  J.  K ,  who  was  governed  by  Custom- 
ary Law,  executed  a  document  purporting  to 
be  a  Will  oa  the  3rd  May  1886  and  died  3 
years  later  on  the  16th  Rlay  1889.  A  suit  was 
instituted  for  possession  of  the  property  of  the 
deceased  on  the  15th  March  1901.  It  was 
contended  that  no  suit  having  been  brought 
within  three  years  form  the  date  of  execu- 
tion of  the  document.,  when  the  defendants 
alleged  that  the  plaintiffs  became  aware  oi  its 
execution,  the  suit  was  barred  by  limitation 
under  article  91  of  the  second  schedule  of 
the  Limitation  Act. 

The  document  was  found  not  to  be  a 
testainent  but  a  deed  having  immediate  ope- 
ration and  the  propertj'  dealt  by  io  was 
admitted  by  parties  to  the  suit  as  the  self- 
acquired   property  of  J.  K. 
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Held,  that  as  article  91  of  the  seoond 
schedule  of  the  Limitation  Act  has  uo  ap- 
plicatiou  to  a  case  in  which  the  phiintiff 
caij  show  that  the  instrument  which  ho 
omitted  to  challenge  evidenced  a  transaction 
wrhich  is  void  as  against  him,  it  was  ne- 
cessary to  enquire  whether  J.  K.  was  com 
puteut  to  alienate  liis  self-acquired  property 
without  ohjection  according  to  custom,  a 
fact   which    was   denied     by    the    defendants. 

That  it  was  for  the  plaintiffs  to  prove 
Specia-l  custom  set  up  by  them  and  in  case 
they  filed  to  do  so  the  suit  should  be  dis- 
missed. MUUAD  BAKHSU  v.  HUSAIN 
BaKHSH.    74   P    R    1904. 

492  Ar^:  91  — Art:  91 -Specific  Relief  Act 
(I  of  2S77),  s  39— Bond— Suit  to  liave  tJie 
bund   adjudged    void — Liinitation. 

Art.  91,  sch.  II,  of  the  Limitation  Act 
(XV  of  1877),  applies  to  a  suit  brought 
under  section  39  of  the  Specific  Relief 
Act  (I  of  1877)  to  have  a  bond  adjudged 
void  and  to  have  it  delivered  up  and  cancel- 
led.-BAKATKAM   V.    KHARSETJI,  5.  B.  L 

R  533-27.  B  580 

493  Art:  9i— All:  91— Mortgage  by  mother 
of  minor — Suit  by  minor  on  attaining  majority 

for  possession. 

Property  belonging  to  a  minor  was 
mortgaged  by  his  mother.  The  minor  after 
attaining  majority  filed  a  suit  for  possession 
of  the  mortgaged  property  on  the  allegation 
that  the  mortgage  made  by  his  mother  during 
bis  minority  was  invalid.  A  suit  to  set  aside 
the  mortgage  was  barred  under  article  91  of^ 
second  schedule  o*  the  Limitation  Act  at  the 
time  of  the  institution  of  the  present  suit  for 
possession. 

Held,  that  the  suit  for  possession  must  be 
dismissed,  for  it  was  necessary  for  the  plain- 
tiff to  got  the  mortgage  deed  set  aside  before 
claiming  possession  of  the  mortgaged  property. 
MOTI  SINGH  V.  GHASITA    SINGH.  107-  P. 

L.  R   1904=23    P  R  1904- 

494  Art.  91— Art.  91— K.  died  on  May 
25th,  1883,  leaving  two  daughters.  Z.  and  Q. 
Q.  took  possession.  On  12th  December,  1892 
Z.  sued  Q.  to  recover  half  the  property.  Q. 
pleaded  she  had  purchased  the  entire  pro- 
perty from  K.  by  a  deed,  dated  May  1st  1888. 
Both  the  Lovver  Courts  found  that  this  sale- 
deed  was  obtained  by  unfair  means  and  was 
invalid. 

Held,  that  if  the  plaintiff  cannot  succeed 
without  displacing  an  apparent  title  under 
an  in.->trument  by  virtue  of  which  the  de- 
fendant is  in  possession,  the  suit  should  be 
held  to  be  governed  by  Art.  91,  sch,  II  of  the 
Liinita;iou  Act,  even  where  the  plaintiff  sues 
fur  pos'^ession  without  asking  to  have  the 
instrument  set  aside. 

Held,  therefore,  that  as  in  the  present 
case  the  deed  was  never  given  of  fact  to  and 
possession  was  not  acquired  by  the  defendant 
by  virLue  of  it  and  it  was  not  relied  upon  in 
any  previous  proceeding,  the  suit  was  not 
barred     by      limitatiou     under      art     91,— 
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ILTIFAT  HUSAIN  u.  MUSAMMAT  ZULF- 
UN  NISA,  1  0-  G,    178 

945.     Art    91  — Art.    91-  Construction   of^ 
Adoption  -  Will. 

I  executed  a  deed  on  15th  October,  1887, 
and  died  on  Gth  Docomber,    1887,     The    deed 

provided  "I have    adopted    D.     and 

having  adop'ed  him  agree  and  write  that 
from  to  day's  date  D.  is  to  consider  himself 
as  a  son  ....  but  the  condition  is  this  that 
on  my  death  the  nama  of  my  wife  shall  be 
entered  in  the  Government  and  village 
papers  as  lambardar  and  patlidar  and  she 
shall  remain  in  possession  of  the  moveable 
and  immoveable  property  "  without  power  of 
alienation.  After  the  death  of  the  said 
Musainmat  the  name  of  D  sli  ill  be  entered 
in  the  papers  in  respoct  of  all  the  property 
....  Therefore    these     fevv   lines    have    been 

written  in  the  form  of of  adoption  to 

serve  as  a  document."  Under  the  signature 
of  I_  appeared  the  words  "I  have  written  a 
deed  of  adoption  and  it  is  corret."  The  deed 
bore  a  stamp  of  Bs.  10.  On  the  death  of 
I.'s  widow,  K  sued  D.  and  his  two  brothers 
for  his  share  in  I.'s  property.  Defence  was 
that  the  deed  opcritod  as  a  will  aud  the  suit 
was  barred  under  art.  91,  sch.  II  of  the 
Limitation  AcL. 

Hdd  that  the  deed  was  purely  and  simply 
a  deed  of  adoption  and  that  it  had  no  legal 
effect  as  a  will. 

Held,  also,  that  the  suit  was  not  barred 
either  under  art.  9,  or  under  art  120,  sch. 
II  of  the  Limit. tion  Act-M  A  UJaD  KUAU 
V.  KALKA   B  vKHSH,  4  0-  C-  6- 

493  Ar^  91 — An  i)l — Suit  Jor  possession  of 
property  transferred  to  defendant  under 
fictitious  sale-deed — Suit  to  set  aside  fictitious 
sale  deed. 

F.  sued  D.  to  recover  a  certain  share  of 
property  which  had  belonged  to  G  ,  their 
grandfather.  D.  set  up  a  sale-deod  in  his 
favor  from  G.  The  Court  below  found  as  a 
fact  that  the  family  was  not  joint  when  sale- 
deed  was  executed,  and  that  it  was  a  fictitious 
transaction  to  defeat  creditors. 

Held,  that  art  91,  sch.  II,  Limitation 
Act,  did  not  bar  the  suit  inasmuch  as  the 
sale-deed  was  never  intended  to  be  operative 
and  did  nc;  require  to  be  sot  aside. — NO- 
KHEY  LAL  v.  NAND  LaL,    ^  Q.  Q,  319- 

497  -4?^.  91  — Art  91 — Suit  for  possession. 
In  1876  G.  executed  a  deed  of  gift  iu 
favour  of  his  minor  daughter.  P.,  with 
the  intention  of  disinheriting  his  other 
daughter,  S.  In  1879,  G.  sued  to  have  the 
deed  of  gift  set  aside.  The  suit  was  dismissed 
in  default.  In  18S0,  G.  died  and  his  widow, 
N.,  took  possession,  while  P  »vas  still  a  minor. 
In  jMarch,  1884,  N.  caused  mutation  of 
names  in  favour  of  P.  Since  then  till  a  suit 
was  instituted  in  January,  189G  by  S.,  P.  was 
in  possession  by  virtue  of  the  gift.  N.  died 
in  188G.  S.,  in  her  plaint,  ignored  the  deed 
of  gift  altogether  and  prayed  for  possession 
asserting  that  her  cause  of  action  accrued 
iu  18S0  ou  the  death  oi  N. 
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Held,  tliat  tlio  suit  was  bavrod  by  art.,  91, 
sch  II,  Limitation  Act.  Illlfaf  Jhtsain  v. 
Zulf  un-nisa,  I.  O.  C,  178,  affirmed  and 
explained. 

Hdd  also,  that  art.  91  has  no  application 
where  the  instrument  put  forward  by  the 
defendant  was  excf'nted  without  autliority 
and  was  not  at  any  time  \)inding  upon  the 
plaintifl.  MUSAAIMAT  SIJGHER  KUAR^\ 
]MUSAMMAT  PHULJHARI,  J   Q.  Cm  229- 

49S  -4r/  91  — Art  91  —Suit  for  cancel! ation 
of  deed-  Suit  for  a  declaration  that  the  deed 
icafi  fictitious. 

A  suit  for  a  declaration  that  a  transac- 
tion embodied  in  a  particubxr  de*  d  was  from 
its  very  inception  a  sham  transaction  is  to  bo 
distinguished  from  a  suit  for  canct  Ibation  of 
fbe  deed.  The  former  kind  of  suit  does  not 
fall  within  the  purview  of  article  91  of  the 
bccoud  schedule  to  the  Indian  Limitation 
Act.  (2B  C.  4G0  and  19  0.  W.  N.  562  Kefd,)  JA^ 
GARLEO  SINGH  v.  LHULJIlAlU,  A-  W-  N- 

(1808)156  =  5  A  L  J  421. 

499  Art  91— Art  91  -Alienation  by  Hindu 
icido'W — Reversion ei — Suit  to  recover  property. 

Where  the  plaintiff  sues  to  recover  pos- 
session of  property  from  the  defendant  who 
relies  on  an  alienation  in  his  favour  made  by 
the  widow  of  a  preceding  owner  and  the 
alien&.tion  is  not  j  i^tified  by  any  necessity 
r.-cogriised  by  Hiudu  Law,  it  is  not  open  to 
the  defer  d^iut  to  rely  on  Art.  91  of  the  Limi- 
tation Act  as  a  bar  to  the  suit.~RAKHM.ABA I 
PANDUR\NG  V.  KESHW  RAGHUNATH 
EHISE    8B  LK  675-31  B  1- 

500  ^'*''  ■'l—AH  9  J — Document  not  set  aside 
may  be  'pleaded,  in  defence. 

If  a  party's  remedy  to  have  an  instrument 
voided  as  plaintiff  is  time  barred,  it  does  not 
follow  that  his  right  of  pleading  by  way  ol 
equitable  defence,  if  sued,  that  the  instrument 
should  not  be  enforced,  is  equally  barred. 
Delay  is  of  course  an  equitable  reply  to  an 
equitable  dafencp,  but  it  cannot  amount  to  a 
statutory  bar.  The  fact  that  the  defenrlant  bad 
Dot  chosen  to  sue  to  have  the  instrument  sen 
apide  within  three  years  cannot  preclude  him 
fi'om  pleading  in  defence  that  the  instrument 
was  brought  about  by  undue  influence  and 
could  not  be    enforced.— LAKhHMI   DASI  u. 

BOOP  1.AUL.  17  M-  L.  J.  19  =  30  M- 169. 

501  Art.  91— Art.  91  —Perpetual  lease- 
Suit  for  ■propricta/nfposscs'^ion  against  v.nder- 
proprieior—Construclinn  of  morigagc'deed — 
Civil  Court— Jurisdiction— Decree  for  eject- 
ment    Limitation. 

L  K  sued  the  defendants  (R.  D,  D. 
P.,  etc.)  for  proprietary  posse  sion  of  some 
lands  with  a  declaration  of  the  invalidity 
OS  against  the  plaintiff  of  a  lease  execut- 
ed by  one  S.  D.,  a  predecessor  in  title 
of  defendants  1  and  2,  in  favour  of  defen- 
dant 3.  The  plaintiff's  estate  had  been 
mortgaged  with  possession  to  one  R  through 
whom  S.  D.  became  entitled.  The  plain- 
tiff alleged  that  the  lease  was  a  perpe- 
tual one  and  that  tlie  defendants  had  been 
entered  in   the  records  as  under-proprietors. 
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The  defendants  did  not  dispute  this,  Thoy 
pleaded  that  the  granting  of  such  a  lease 
was  within  the  authority  of  the  mortga- 
gee. 

Held,  that  a  power  to  grant  Pattas  did 
not  include  a  power  to  grant  a  perpe- 
tual   lease    at  a    uniform    rent. 

Held,  that  the  sotting  up  by  the  defen- 
dant of  an  under-pr  >prietary  right  was 
an  attack  upon  the  title  of  and  a  partial 
ouster  of  the  plaintiff.  Held,  therefore, 
that  the  plaintiff  was  justified  in  suing 
for  proprietary  possession  in  the  Civil  Court 
for  an  undor-proprietor  with  transferable 
right    cannot    be    ejected    by  the  Kent  Court. 

Held,  further,  that  the  plaintiff  sued  only 
for  proprietary  possession  and  therefore, 
the  Civil  Court  was  not  comp'^.tent  to  de- 
cree  actual    ejectment   of  defendant  3. 

Held,  also,  that  article  91  of  the  Limita- 
tion Act  does  not  apply  to  a  case  where  the 
substantive  relief  prayed  for  is  not  a  declara- 
tory decree  but  simple  possession  of  prO' 
perty  and  that  the  said  article  does  not 
apply  where  the  instrument  in  question 
is  'executed  wholly  without  authority. 
Period  of  limitation  began  to  run  against 
the  plaintiff  when  the  facts  entitling  her 
to  have  the  instrument  cancelled  became 
known  to  her.  Her  suit  therefore  was 
not  barred  by  Art.  91.  SlTAL  SINGH  v, 
THAKRAIN    LUCHMaM    KUAR.     3    0.    C- 

105 

502  ^''^.  -9^,  120- Art.  91,  120—NUice  of 
adverse  title  set  up  by  third  party  given  to 
Court  of  Wo'yds,  how  far  binding  upon  pro- 
prietor— Burden  of  proof — Evidence  Act  (I  of 
187'^),  ss.  90,  102  —Presumption  as  to  gemiine- 
ness  of  document  70  years  old. 

Tlie  estate  of  S.  a  Taluqdar  was  in  1893, 
in  charge  of  the  Court  of  Wards,  who  ap- 
pointed R.  as  manager.  In  an  enquiry  M. 
produced  a  document  before  R  under  which 
be  claimed  to  hold  a  certain  village  .D.  R. 
submitted  a  report,  soliciting  instructions 
of  the  Board  of  Revenue  regarding  the  sub- 
ject of  his  enquiry.  In  September,  1893,  the 
Board  of  Revenue  decided  that  M.  should 
not  be  disturbed.  In  1899  after  release  from 
Court  of  Wards  S.  issued  notice  of  eject- 
ma  ut  to  M.  In  the  suit  by  M.  to  contest  the 
notice  M.  produced  the  document  70  3'ear3 
old  which  he  claimsd  proprietary  rights  in 
D.  given    to  his  ancestor  by  the  ancestor  of  S. 

Held,  that  the  notice  of  the  document 
obtained  bv  the  Court  of  Wards  in  1893  did 
not  bind  S.  and  therefore  the  suit  was  not 
barred  eitiier  by  art.  91  or  by  art.  120  of  the 
second  schedule  of  the  Limitation  Act. 

Held,  that  the  legal  relation  between 
S.  and  the  Court  of  Wards  was  not  that  of 
principal  and  agent. 

Held,  alsn,  that  under  section  102,  Evi- 
dence Act,  the  burden  of  proof  lay  on  S. 
and  that  M.  had  under-proprietary  rights 
under  the  document,  which  was  presumed 
genuine  under  section  90,  Evidence  Act. 
THE  DEPUTY  CUMMISSIONER,  RAE  BA- 
RELI   V.  MAHESH   BaKSH,   6  O.   C-   142. 
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{See.  Evidence   Act  sections   90  and    lOfi   Col. 
194) 

603  '4/Y.  91— Art.  91—Ekrarnamah  by 
(jran<lf<ither  reUnnuishiug  skare—Suit  by 
giiindsoii  siibsrqneiiily  born  fur  sJtare  suiting 
aside  of  Eicrarnattt  iJi  —R  DiK'sJcioar  Prosad 
Si7igh  V.  Lachmi  i^rosnd  Sinijli,  7  C.  W,  N. 
688— HI  C.  Ill— See  Hindu  Law  (Partition 
and  Will). 

504  Art.  91— Art.  91—Ftfher's  sale— No 
necessity — Son's  rights — GaacWUion — Hindu 
Law  —Balio mt  Rao  w.  Ram  Krishna^  3  B.  L. 
R.  662     See  Hindu  Law  (Alienation), 

605  ^'*'t-  91  -Art.  91— Suit  for  possession — 
Defiiidant  claiming  title  under  a  document  exe- 
cuted by  plaintiff's  father. 

Tlie  plaintiffs  brought  a  suit  for  posses- 
sion, alleging  that  tlie  possession  of  the  de- 
fendant was  unlawful,  and  admitting  that 
that  possession  had  been  acquired  under  a 
Zco6a/a  executed  by  their  father. 

H'.Ld,  that  the  suit  was  governed  by 
Article  91  of  the  Second  Schedule  of  the 
Limitation  Ait,  for  unless  the  title  con- 
ferred by  the  kobala  was  declared  null  and 
void,  the  plaintiffs  could  not  succ^ied. 
CHUNDER  NATH  B03E  v.  RAM  NiOLiI 
PAL,  6  C.  W.  N  863. 

60S  Art.  91— Art.  91 — Muhammadan  Laio 
—  Wakf.     Requisiles   of — • 

A  xoakfnainah  to  be  valid  must  be  a  sub- 
stantial dedication  of  property  to  a  religious 
or  charitable  purpose  at  sometime  or  other, 
J7  Cal.,  498,  S.  C,  L  R.,  17  L  A.,  '48;  17  Bom., 
1,  S.  C,  L.  R.,  19  L  A.  170;  22  Gal.,  619  S. 
C,  L.  R.,  22  I  A.  76,  5  G.  W.  N.,  177  S.  C, 
23  All,  233,   L.   R.,  '48  L  A.  15  followed. 

A  suit  by  the  plaintii?  for  possession  of 
property  left  by  his  ancestor  and  for  a  de- 
clai'atiou  of  his  title  thereto  and  the  set- 
ting aside  of  a  loahfuania  executed  by  him 
brought  within  three  years  of  the  death  of 
the  ancebtor  is  not  barred  by  limitation, 
the  date  of  the  execution  of  the  wakfnama 
is  immaterial  on  the  question  of  limitation. 
FAZALUH  RAHIM  ABU  AHMQD  u.  MU- 
HAMED  OBE^UL  AZIxM,  7  C-  W- N-  918  = 
80  C   666 

507  Art.  91 — Art.  91—Pardanashin  lady's 
deed — Suit  to    set   aside — Limitation. 

Where  a  pardantvshin  lady  sues  to  set  aside 
a  deed  of  release  by  her,  the  starting  point 
of  iiLnitition  is  the  date  when  she  became 
aware  of  the  facts  entitling  her  to  that 
relief  and  the  article  applK'.able  is  Art.  91. 
SHAIK  ISMAIL  V.  A  Ml  RB  A  I.  4  B-  L-  R- 
143  at  153- 

5J8  Art  91  —Art  91.  Gustom — Successioti — 
Oift  of  ancestral  propirty  to  daughter's  son 
Sticcesiion  on  done's  death  without  male 
issue — Waraich  Jats  of  village  Kaka,  Dis- 
trict Gnjrat — Limitation- -Effoct  of  donee, 
execufing  a  will  in  favour  of  his  relations 
Hdd,  that  among  the  Waraich  JaJs  of 
the  vilK^e  of  K^ka,  in  the  Gujarat  District 
when  a  g  ft  has  heeu  made  to  a  daughter's 
son  in  viitue  of  that  relationship,  and  that 
daughter's  son  dies  without   issue,  the  laud, 
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if  the  ancestral  land  of  the  donoo  at  the 
time  of  the  gift,  reverts  on  the  di^ath  of 
the  original  donco  to  the  heirs  of  the  donor, 
and    not   to    those  of  tiie    donee. 

If  the  donee  has  b"qiieatlied  the  property 
by  will  to  any  of  his  heirs  it  is  n>)t  neces- 
sary for  Mio  heirs  of  the  donor  to  get  the 
will  cmcalled  before  claimin;^  possession  of 
the  property  on  the  death  of  tlie  donee; 
and  the  limitation  for  a  suit  by  them  ior 
possession  is  not  affeotod  by  the  existenoj 
of  the    will.    llAYAT    MUflXMMAD    v.    ALA 

BAKiiSil.  25.  P-  L.  R.  1903- 

609  Art.  91— Art.  91—G'ft  by  childless 
proprietor — Suit  by  reversioner  for  posseession 
after  the   death  of  the   donor  and   his  loidow. 

In  1898  the  plain tiff.s  who  were  colla- 
terals of  the  donor  sued  a''  reversioners  the 
defendants,  donees,  who  wore  also  coUaLorals 
of  the  douor  in  equal  degree,  claiming  half 
the  lands  of  the  donor,  'l-iie  gift  was  m  ida 
by  a  registered  deed  in  1874  and  mutatioa 
having  followed  the  defendants  remained 
continuously  in  possession.  The  donor  died 
in  1880  leaving  a  widow  who  died  in  1891. 
It  was  pleaded  by  the  defendants  thao  the 
suit  was    barred  by  limitation. 

Held,  tliat  the  plea  was  good.  The  suit 
for  possession  was  barred  as  the  deed  of 
gift  was  not  cancelled  within  the  period 
of  three  years  from  the  date  when  the  gift 
became  known  to  the  Plaintiffs  allowed  by 
Article  91  of  the  II.  schedule  of  the  Limi- 
tation Act.  I.  L.RXKV  Bom.,  3:i7,  V.  W. 
N.  Gal.,  P.  10,  71  P.  R.,  1901,  S.  G  P.  L.  R., 
81  of  101,  followed,  P.  R.  55  nf  1897,  overruled, 
74  P.  n.  ]895,  53  P.  R  1900.  S.  C.  P.  L.  R., 
1900.  P.  391  (Givil)  31  P.  R..  1892,  referred  to. 
(S^e    W.    N     AIL,    1902.    P.    10)     NAN^\K     v. 

DEVI  DITTA.  28-  P-  L-  R  iy02-23  P-  R  . 

1902 

510  Art  91—Art91—Snitforposr^csnouby 
reversioner  against  alUmee  after  widoio's  deatn. 
Held,  that  in  the  case  of  an  alienatioa 
by  a  Punjabi»widow  of  the  agricultu' ist  class, 
that  is,  a  widow  whos"!  powers  of  aliciia:ioa 
of  her  late  husband's  im  noviblj  property 
are  limited,  the  reversio'ier,  when  lie  sues, 
after  her  death  for  possession  of  property 
which  she  has  alienated  hy  a  deed  of  mort- 
gage, cannot  bo  defeated  by  the  ap,)deation  to 
the  case  of  article  91  of  the  Se:^  >nd  Sche- 
dule of  the  Limitation  Act.  \In.<isainniat 
ATARKUVH    V.   SARDvn    SOU  \  X  SINGfl. 

113  P  L.  R.  1902-8i  P   R   1902 

5U.  Arf:  9l—.\rt:  9L  —  L".ase  by  guardtin 
in  excess  of  his  powers- Sale  of  leased  propc.'ty 
by  minor  on  attaining  majority —Suit  b:,  pur- 
chas'v  for  p)ss?ssion—2S  .i  30— See  Gol.  814. 

512.  Arf:  91— Art  91  — Hindu  widoiu — 
Alienation  — Reversioner — Suit  by  reversioner 
to  recover  pyoiyeriy. 

Where  the  pi  vintiff  sues  to  recover  po3- 
sessioo  of  property  from  the  defendant  who 
relies  on  an  alienation  in  his  favour  made  by 
the  widow  of  a  pf. 'ceding  owner,  and  the 
alienatioa  is  not  jjstTied  by  any  nece.-.sity 
recognized   by   Hindu   Law,  it  is  aot  open  to 
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tiio  defendant  to  rely  ou  Article  91  of  the 
Limitation  Act  as  a  bar  to  the  suit  32  Gal., 
^51  followed.  RAKIIMABAI  PANDUR  \NG 
V.  KKSHAV  BAGHUNATH  BHISK.  8  B- 
L  R  675- 

513.  Art:91~Arl:  ^L—Wakfnama—When 
the  walcfnavia  is  invalid  in  law  and  the 
plaintiff  a  locre  no  parties  to  it.,  it  is  not  incum- 
bent 112)071  them  to  get  the  same  set  aside  before 
suing  for  the  properties  compiised  in  it. 
ALAMGIR  KHAN  v,  KAMUR-UN-NESA 
KIIANUM.  4  C.  L.J.  442.  See  also  Col: 
HiS  for  this  case. 

514-  ■^^■^.  91 — Art:  91— Possession  by  defcn- 
dant  under  voidable  instrument — Right  of 
plaintiff  to  recover  propyrty — Limitation. 

Whore  the  defendant  is  in  possession  of 
the  property  under  a  deed  voidable  by  the 
plaintiff,  the  right  of  plaintif!  to  recover  pos- 
session of  that  property  is  barred  under  art. 
91,  unless  the  deed  be  cancelled  or  set  aside 
within  three  years  from  the  time  when  the 
plaintiff  had  knowledge  of  the  same,  (25  B. 
337  F.  B.  Ref  31  0.  Ill  Foil.)  Mt.  TANTO  v. 
GAJDHAR.     1  N.  L.  R.  129. 

515.  Art:  91  — Art:  91— Suit  for  possession 
— Adverse  possession— 140  P.  L.  B.  1902.  See 
Col:  940. 

516  Art  91,  lU—A.rt  91,  lU.— Compromise 
by  guardian  ad-litem  ivithout  leave  of  Court — 
Validity  of — Suit  to  recover  possession  of  pro- 
perty from  defendant  toho  obtained  it  under 
compro-mise  decree.  8.  0.  C.  191.  See  Col,  1620. 

617  Art  91,  118,  120,  144.— Aft  91,  118,  120, 
144 — Alienaliun — Gift — Childless  proprietor — 
Claim  by  reversioner  that  alienation  lo as  invalid 
as  against  his  interest — Suit  for  possession  of 
property  on  the  death  of  alienor. 

It  is  not  necessary  for  the  reversioner  of 
a  holder  of  ancasfcral  agricultural  land  to  sue 
during  his  lifetime  for  a  declaration  of  the 
invalidity  of  an  alienation  made  by  such 
■  holder  as  respects  his  interests  ;  and  in  the 
event  of  his  failing  to  do  so,  he  is  not  precluded 
from  suing  for  possession  on  the  death  of  the 
alienor  after  the  lapse  of  the  period  prescribed 
for  such  declaratory  suits. 

The  proper  limitation  for  a  declaratory 
suit  of  this  nature  is  that  prescribed  in  article 
120  of  the  Limitation  Act. 

In  the  case  of  a  gift  of  ancestral  agricul- 
tural land  by  a  sonless  proprietor,  a  suit  by 
the  heirs  for  possession  is  maintainable  at  any 
time  within  12  years  after  the  death  of  the 
donor,  when  the  gift  has  notbeea  set  aside  by 
a  suit  brought  within  the  sb-orter  period  of 
limitation  prescribed  for  such  suit— 23  P.  R., 
1902  ;  S.  G.  23  P.  L.  R.,  1902  ;  122  and  133  P. 
L.  R.,  1902,  overruled.  25  Bom.,  337  P.  C), 
13  Gal.,  308  (P.  G  ),  21  Oal.,  157,  20  All.,  35  25 
Cal.,  179,  3  Oal.,  105,  5  All,  323  ;  P.  R.,  19  of 
1883,  116  of  1890,  54  of  1891,  18  of  1895  (F.  B.,) 
65  of  1901  ;  S.  C,  105  P,  L.  R,  1901,  11  P.  R. 
1900  S.  G,  P.  L.  R,,  1900,  p.  193,  112  P.  R, 
1870,  135  P.  R.,  1881,  55  P.  R.,  1894,  24  All. 
195  ;  107  P.  R.,  1887,  referred   to.   DHSIiU  v. 

SIDHU.  93.  p.  L  R.  1903-56.  p.  R- 1903 


Acts  Sup:  Govt.  (IX  of  1908)    (Could.) 

517  a.  Art  91,  120-Art  91,  J20-Soo  T.  P. 
R.  1905.  Revo  No.  077  infra. 

518  Art   91,  118,   7.9;,    141— Hindu  Lato-^ 

Widoiv,  lease  granted  by— Suit  by   reversioners 
for  possession. 

A  lease  granted  by  a  Hindu  widow  is  on 
her  death  only  voidable  and  not  of  itself  void. 
Modhn  Sudan  Sing  v.  Tiookc,  (I.  L.  R.,  25  Cal. 
1;  L.  R.,  24  I.  A.  164)  followed,  Sadai  Naik  v. 
Sarai  Nalk,  (I.  L.  R  ,  28  Gal.  532)  referred  to. 
On  the  death  of  a  Hindu  widow,  a  suit  by  a 
reversioner  to  recover  possession  of  immove- 
able property  by  setting  aside  a  lease  executed 
by  her  is  governed  by  Art.  91  and  not  by  Art. 
141  of  Sch.  II  of  the  Limitation  Act  (XV  of 
1877;.— BUOY  GOPAL  MUKKRJI  v.  NIL 
RATAN  MUKERJI,  7-  C-  W  N-  864  =  30    C- 

990. 

518  [a)  Art  91,  120— Art  91,  120— Suit  for 
cancellation  of  an  instrument — agent's  knoiol- 
edg(>  25.  A.  1  P.  C— See  Act  IX  of  1872  S.  229. 
CjI:  369. 

619  krt.  91,  120-Art  91,  120.— Hindu 
Laiv — Widoiv.  Gift  by,  without  husband's 
authority — Sbeba  of  Thakurs  —Reversioner  su- 
ing for  declaratory  decree — Deed  of  gift  void 
ab-initio. 

A  Hindu  widow  succeeding  to  her  hus- 
band's estate,  executed  without  any  previous 
authority  from  her  husband  but  with  tha 
consent  of  her  mother-in-law,  a  deed  of  gift 
purporting  to  transfer  the  bulk  of  hia  property 
for  the  sheba  of  two  Thakurs.  The  reversioner 
brought  a  suit  against  the  widows  and  the 
shebait  to  have  the  gift  declared  as  invalid, 
and  asked  that  it  be  declared  that  the  tran- 
saction in  question  was  not  binding  upon  him 
as  the  reversionary  heir. 

Held,  that  the  transaction  was  altoge- 
ther void,  and  the  suit  by  a  rever- 
sioner against  the  widows  was  governed 
by  Article  120  and  not  by  Article  91, 
of  the  second  schedule,  the  instrument 
being  ab-intio  void,  and  in  order  to  obtain 
a  declaratory  relief  it  being  not  necessary 
for  the  reversioner  to  cancel  or  set  aside  tha 
instrument  in  question.  30  C,  433  relied 
upon.     CHOORAMANI    DASI     v.    BAIDYA 

NAIK.    320  C- 473. 

520  Art.  91,  141 -Arts.  91,  141— Suit  for 
recovery  of  possession  by  an  assignee  of  a  re- 
versioner on  the  death  of  a  Hindu  widoio. 

Art.  141  of  the  Sch.  II,  of  the  Limitation 
Act,  read  with  Art.  136  and  not  Art.  91,  gov- 
erns a  suit  by  the  assignee  of  reversioner  of 
a  Hindu  widow,  to  recover  possession  of  im- 
moveable property  to  which  tha  reversioner 
became  entitled  on  her  death — NARMADA 
DEBI  V.  SHOSHIBHUSAN  BIT,  8  C-  W- 
N-  802- 

521  Art.  91,  136,  141— Art.  91,  136,  141— 
Hindu  Law — Hindu  loindow — Legal  neces- 
sity— Docuimnt.     Cancellation   of — 

A  sale  of  immoveable  property  by  a  Hindu 
window  without  legal  necessity  is  void  at 
her  death  and  not  simply  voidable.  The 
reversionary  heir  need  not  sue  to  set  asida 
the   document,    within    three   years,  before 
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ho    can    recover  the   property. 

Per  Paryiter,  J.— A  sale  by  a  Hindu 
window  ia  of  itself  void  upon  her  death, 
but  that  a  lease  should  not  have  that 
chart-cter  unless  the  heir  should  elect  to 
Bet  it  aside  on  the  ground  f  Iiat  it  had 
constituted  an  ULj  latifiablo  alienation 
detrimental  to  the  ustato  or  on  some 
other    grounds. 

Per  Woodroffe,  J. — When  a  person  seeks 
to  recover  property  against  an  instrument 
executed  by  himself  or  one  uuder  whom 
be  claims),  he  must  first  obtain  the  can- 
cellation of  the  instrument.  If,  on  the 
other  hand,  a  person  possessing  a  simple 
life-interest  alienates,  then  such  alienation 
is  only  good  to  the  extent  of  such  interest 
and  terminates  ipso  facto  at  his  death,  It 
is  not  necessary  to  sot  it  aside.  In  the 
case  of  an  alienation  by  a  Hindu  widow 
without  necessity,  the  title  passed  ipso  facto 
ceases  upon  the  death  of  the  window  un- 
less assented  to  by  the  reversioners.  30 
CaL,  990  explained  and  distinguished,  6 
C.  L.  E.,  12,  8  C.  W.  N.  802,  25  Cal.,1  re- 
ferred to,  HARIH^VR  OTA  v.  DASARATFII 
MISRA.    1  C  L.  J.  408-9-  C.  "W.  N.  636. 

522  Art.  91,  141— Art  91,  141  Hindu  Law 
— Alienation  by  widoio — S^iit  by  rever- 
sioner for  possession — Where  a  reversioner 
sued  to  recover  certain  property,  which 
had  been  alienated  by  a  Hindu  widow, 
the  alienations  having  been  made  by  deeds 
of  sale,  on  the  ground  that  they  were 
made  without  legal  necessity  :  Held  that 
as  the  sale-deeds  were  not  supported  by 
necessity  and  the  reversioner  not  having 
elected  to  assent  to  them,  it  was  not 
necessary  to  set  them  aside,  and  the  suit 
was  governed  by  art,  114,  and  not  by  art 
91  of  the  Limitation  Act,  Bijoy  Qopal 
Mukcrji  V.  Nil  Raian  Mukerji  (I  L.  R.. 
30  Cal  990),  Modhu  Sudan  Singh  v.  Rooke 
(1  L.  R.,  25  Cal  I),  and  Nurmada  Debt 
V.  Shoshbhusan  Bit,  (8  C.  W.  N.  80'1),  referred 
to.  HARIHAB  OJHA  v.  DASARTHI  MISBA 
33  C.   257. 

523  Art- 91,  141.  Arts.  91  and  141— 
Reversioners^  suit  for  possession  of  property 
alienated  by  Hindu  loidoio  is  not  a  suit  to  set 
asidi    the  alienation. 

Held,  that  a  suit  brought  by  a  reversioner 
for  recovery  of  possession  of  property 
alienated  by  a  Hindu  widov^  is  governed 
not  by  Art.    91,   bat  by  Art    141. 

8  O.  0.  105,  33  0.  257,  E.  A.  30  Cal. 
990.  Diss  JANG  BAHADUR  v.  MOHANT 
MADlrlOGlR    10-     O.  C-    163. 

524-  Art  91,  141— Art.  91,  141— Widow 
sdd  property  inherited  from  her  husband  to  her 
son-ill  law  loithoiit  legal  nrcessify — Widoia  died 
after  SO) i  born  to  her  daugJUer  — Mortgage  by 
son-ifi-laio — Son-in-law^ s  possession  adverse  to 
daughter  (hisiuife) — Suits  by  raorlgagee  against 
the  daughter  and  her  son  after  mortgagor's 
death — Res- judicata. 

A  sale  was  made  by  a  Hindu  widow  of  pro- 
perty  inherited  from   her  husband   for  valu- 
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able  consideration,  but  without  legal  necess- 
ity, to  her  son-in-law,  slie  died  shortly  after  the 
birth  of  a  sou  to  her  daughter.  The  son  in-law 
remained  in  possession  of  the  property  adver- 
sely to  the  daughter  (his  wife)  and  died  after 
effecting  a  mortgage  thereof.  In  a  suit  by 
the  mortgagee  against  the  mortgagor's  wife 
and  sou,  held  that  the  daughter's  right  to 
question  the  sale  and  the  mortgage  was  extiu" 
guished  by  lapse  of  time,  but  that  the  grand- 
son's title  as  reversioner  of  his  mother's  father 
is  in  no  way  affected  by  the  fact  that  his 
mother's  rights  have  been  extinguished.  (23 
B  725  Ref)  Because,  there  ia  no  privity  of 
estate  between  one  reversioner  and  another 
as  such,  and,  therefore,  an  act  or  omission  by 
one  reversioner  cannot  bind  another  rever- 
sioner, who  does  not  claim  through  him, 
(27  A  406,  6  C  7G4,  32  G.  62,  23  M  57  ref.) 

Held,  also,  that  the  grandson's  reversionary 
right  has  not  been  accelerated  by  the  extinc- 
tion of  his  mother's  title  daring  her  lifetime, 
(23  A  448,  25  A  435,  22  0  445    rofd.) 

Art.  141,  and  not  91,  Limitation  Act, 
applies,  whore  a  reversionary  heir  claims  to 
recover  possession  from  the  alienee  after  a 
widow's  death  (c).  (6  I  A  110  (refd.)  and  it  will 
not  be  necessary  for  him  to  set  aside  either 
the  sale  or  the  mortgage  mentioned  above, 
(Sd  C  257    Refd.) 

A  finding  may  constitute  a  resjudicatat 
though  not  embodied  in  the  decree  (c).  (II  C.  P. 
L.  R.  130  ref.)  ANANDRAO  v.  BANSINATH 
BRAHMAN,  8  N-  L-  R-  35. 

625     Art,91,141—Arfs.91,    141- -  Alienation 

by,  Hindu  widow  reversioner — Suit  to  recover 
possession  after  widow's  death— Reoersioner  not 
bound  to  set  aside  alienation— Limitation — 
Costs  of  paper  book. 

A  Hindu  widow's  a\ieuation  is  prima  fade 
voidable  at  the  election  of  the  reversionary 
neir.  He  may  affirm  it,  or  he  may,  at  his 
pleasure,  treat  it  as  a  nullity,  without  the 
intervention  of  any  Court,  and  he  shows 
his  election  to  do  the  latter,  by  commencing 
an  action  to  recover  possession  of  the  property. 
There  is  nothing  for  the  Court  either  to  set 
aside  or  cancel,  as  a  oondition  proceudent  to 
the  right  of  action  of  the  reversionary  heir 
1.  0.  W.  N.  433—24.  I,  A.  164—25  0.  1. 
Rrforred  to. 

A  suit  by  the  reversionary  heir,  to  re- 
cover possession  of  properties  leased  by  the 
widow,  after  the  bT.ttor's  death,  is,  therefore, 
governed  by  Art.  lil,  and  not  by  Art.  91  of 
Sch.  II  of  the  Limitation  Act. 

It  is  not  necessary  for  the  reversionary 
heir,  in  such  a  suit,  to  pray  for  a  declaratioa 
that  the  lease  is  inoperative.  It  is  for  the 
lessee  to  plead  and  prove  circumstances  io 
show  that  lease  is  not,  in  fact,  voidable,  but 
is  binding  on  the  reversionary  heir. 

Where  it  appeared  that  the  respondeata 
did  not  object  to  the  inclusion  in  the  paper- 
book  of  papers  absolutely  irrelevant  to  the 
app^^al,  the  Judicial  Committee  hold  that  they 
could  not  deprive  the  successful  appellauta 
of  any  part  of    their  costs.    BIJOY    GOPAL 
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MUKl^.lUI  V.  KllTSlINA  MATTISIIT  DEBI, 
IICVVN-  424  5  0  L.  J-  334-2  ML 
T  133-17  ML-  J  151  4  A-  LJ.  329  = 
9-  B  L.  11 ,  *J0^-34  C  32J  P-  C- 

526  Art:  Vly  lifJ—Arl:  91,  1 1.:i - Docitmcnt 
— EACcuiion  of — tSignaiurc,  SnJJtoicncij  of — 
Suit'  to  recover  ijossession  of  unmoveable  pro- 
perty —Fraud. 

A  document  is  a  nullity,  where  the  exe- 
cutant of  it  signed  only  on  the  first  page, 
but  did  not  sign  on  the  other  pages,  having 
discovered  that  it  was  not  in  accordance 
wiLh  the  terms  previously  agreed  upon; 
such  a  document  djcs  not  lequire  to  bo  set 
aside  or  cancelled  iu  order  to  entitle  any 
pjrs-on  to  the  possession  of  the  property  co- 
vered by  it  as  against  the  person  in  whoso 
favour  it  stands,  Skavi  Lull  Mitra  v.  Amar- 
endra  Nath  Base  (I.  L.  R.  23  Gal.  460)  referr- 
ed to.  A  suit  to  recover  possession  of  im- 
moveable property  by  setting  aside  a  docu- 
ment on  the  ground  of  fraud,  but  which 
document  does  not  require  to  be  set  aside 
or  cancelled,  is  governed  by  Art.  142  and 
not  bv  Art.  91,  Schedule  II  of  the  Limita- 
tion Act  (XV  of  1877).  BaNKU  BEHARY 
SHAHA  V.   KRISTO    GOBINDO    JOARDAR. 

80  G.  4S3. 

527  Art:  91,  142,  144— Art:  91,  142,  144-- 
Iimnoveable  property.  Suit  to  recover  posses- 
sion, of — Document.  Caucellatioii  of — Hindu 
Law — Widow's  estate — Adoption — Cause  of  ac- 
tion— Limitation — Suit  to  set  aside  putni  lease 
— Regulation  II  cf  1803,  Eegulation  II  of 
1805— Ad  XIV  of  185J. 

H.,  a  Hindu  widow,  adopted  G.  as  her 
son  under  a  power  given  to  her  by  her  hus- 
band. G.  died  childless  in  1834  and  his 
widow  B.  succeeded  to  his  estate  as  his 
heiress.  By  an  anumalipatra  executed  by  G. 
shortly  before  his  death,  he  empowered  his 
widow  B,  with  the  consent  of  his  mother, 
H.,  to  adopt  a  son  and  directed  that  the 
name  of  H.  should  continue  to  stand  re- 
gistered and  that  she  should  have  control 
of  the  estate  as  long  as  she  lived.  'In  1837, 
H.  executed  a  putni  lease  in  favour  of  the 
defendants'  predecessors  in  respect  of  the 
lands  in  suit  together  with  other  lands. 
In  1846,  the  plaintiS's  father  B.  L.  was 
adopted  by  B.  and  he  thereupon  became 
the  heir  of  his  adoptive  father  G.;  B.  L.  at- 
tained majority  in  1853  and  died  in  1880. 
H.  died  in  1848.  In  a  suit  brought  by  the 
plaintiil,  adopted  sou  of  B.  L.,  in  the  year 
1897  to  recover  possession  of  the  disputed 
lands,  on  the  ground  that  the  putni  was 
not  binding   upon  him. 

Held,  that  the  suit  was  barred  by  limi- 
tation. 

That  H.  had  no  estate  in  the  property 
in  question.  On  the  most  favourable  view 
for  the  plaintiff  she  granted  the  putni  as 
manager  of  the  estate  for  B  ,  the  then  legal 
owner.  If  the  putni  was  void  the  period 
of  limitation  ran  from  the  date  oa  which 
it  was  granted  under  regulation  II  of  1883 
as   amended  by  Regulation  II  of  1805,  which 
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was  then  in  force.  But  if  it  wns  voidable 
only  by  B's  successor  tho  right  of  actiou 
arose  on  I  ho  adopt  iot)  of  the  plain li It's  father 
and  time  would  begin  to  run  against  him 
from  tVui  date  when  be  attained  his  majori- 
ty in  1856.  Under  either  Regulation  II  of 
1803  or  Act  XIV  of  1859  time  ran  from 
the  data  when  tho  cause  of  action  arose. — 
RAI  B\N0MAL1  R0>  BAHADUR  i;  J \G- 
AT  CHANDRA  BHoWMIOK.  1  C-  !•■  J. 
319-2  A-  li.  J  7S4  15  M  L  J.  267  =  9  C- 
W.  N.  673-32  C  669  =  32  I  A-  80  (P.  C  )• 

528  Art.  91,  144    Arts.    91    and    Ui—McrQ 

delay  or  silence  in  suing  not  estoppel — One  co- 
oivver  alienating  boyond  his  share — No  neces- 
sity t)  get  the  tratisfcr  set  aside — Co-owner  cotn- 
2>etcnt  to  recover  his  share  ivith  in  12  years 
Limitation. 

Held,  that,  where  a  Muhammadan  pos- 
sessed of  immoveable  propel  ty  dies,  leaving 
several  heirs  fo  succeed  him,  and  one  of  them 
alienates  the  whole  or  a  portion  of  it,  exceed 
iug  his  interest  thertia,  every  one  of  the  heirs 
is  en  til  led  to  recover  his  share  within  12  years 
from  the  death  of  the  decased  under  Art. 
144  of  the  Second  Schedule  to  the  Indiaa 
Limitation  Act  XV  of  1877,  and  is  not  obliged 
to  sue  for  setting  aside  tho  alienation  within 
the  period  prescribed  in  Art.  91  of  the  Sche- 
dule. 55  P.  R  1897,  56  P.  R  1903  F.  B.  foil.  30 
C.  G90  dist.) 

Hild,  also,  that  mere  silence  or  delay 
in  suing  without  any  overt  act  or  omis- 
sion calculated  to  mislead  the  alienee 
creates  no  estoppel,  and  in  the  absence  of 
clear  and  tangible  ground,  the  period  of 
limitation  cannot    be   shortened. 

Practice.  Further  appeal  being  not 
competent,  it  was  treated  as  a  petition  for 
revision  under  S.  70  (6)  of  the  Punjib 
Courts  Act,  1884,  AMIR  SHAH  AND  FATEH 
ALI   V.    HAIDaR  SHAH,  5    p.    W.  R.  1908. 

529  Art:  91,  151— An-.  91,  151  Section 
5 — Appeal  filed  icithont  c  py  of  decree — '^Siiffi- 
cient  cause "  Judgment  dismissing  applica- 
tion for  dissolution  of  marringe— Civil  Pro- 
cedure  Code  (Act  XIV  of  1862),  section  2 — 
Decree— Divorce — Act  {IV  of  1869),  Sections 
45    and    55, 

Under  the  Pui  jab  Courts  Act,  section 
16,  it  is  not  necessary  for  Judges  of 
the  Chief  Court  to  pronounce  judgment  in 
open  Court  on  dates  fixed  beforehand  and 
duly    announced    to    parties   or  counsel. 

When  judgment  passed  by  a  Single 
Bench,  dismissing  a  petition  for  disstolution 
of  marriage  was  dehvered  on  the  12th 
May  1902,  and  appeal  against  the  judg- 
ment was  filed  on  the  7th  June  1902, 
when  it  was  barred  under  a^^ticle  lf-1 
of  the  Limitation  Act,  and  the  appellant 
urgv^d  that  the  delay  be  executed  on  the 
ground  that  neither  the  appellant  nor  hisi 
counsel  was  given  any  notice  of  the  data 
when    judgment    was    to     be    pronounced. 

Held,  *-.hat  the  a^^pellant  had  not  made 
out  sufficient  cause  for  thd  delay  to  be 
waived. 


(     1B73     ) 
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When  the  appellant  seeks  benefit  of 
section  5  of  the  Limitation  Act  causes 
which  led  to  the  dehiy  in  filing  the  ap- 
peal after  the  expiry  of  the  limitation 
period  should  bo  stated  when  the  appeal 
is  filed. 

Under  section  641  of  the  Civil  Proce- 
dure Code  a  copy  of  a  decree  is  a  neces- 
sary   accompaniment     to    a   valid    appeal. 

It  is  not  in  the  power  of  the  Appel- 
late Court  to  dispuuso  with  the  copy  of 
the    decree. 

An  order  rejecting  a  petition  for  dis- 
solution of  marriage  is  a  decree  and  ap- 
poalable  as  such.  C.  v.  C.  &  B.  22  P-  R- 
1903- 

*  630  AW:  91,  144— Ark  91,  144— Aliena- 
tion by  childless  male  proprietor — Gift — Will — ■ 
Suit  by  cullaterat  to  set  aside  alienation — 
lOa  P.  L.  Li.  1903-  79  P.  1905.  See  Col: 
989. 

531  Art:  91  141,  144— Art:  91,  142,  144 
Reversioners  suit  for  'possessio7t  Rcs-judicata — 
Questions  in  issue  determined,  in  ilie  -pre- 
vious suit — Gift  by  widow,  ichen  binding  on 
reversioners — Dispossesiion  by  reversioners — 
Legal    necessity. 

X,  a  widow  being  dispossessed  of  her 
share  in  two  tanks  included  in  certain 
debittter  properties  by  some  of  the  rever- 
sioners, A.  and  B,  made  a  gift  of  her 
shebait  rights  iu  the  whole  of  her  debutter 
properties  to  certain  other  reversioners,  C. 
D  F.,  who,  thereupon,  sued  A  and  B  and 
obtained  a  decree  fo/  possession  of  the  two 
tanks.  On  the  death  of  X,  A  and  B  sued 
C.  D.  and  F  for  recovery  of  the  whole 
of  the  properties  covered  by  the  gift,  as 
reversioners  of  her  bushand. 

H<id,  (1)  that  the  second  suit  was  not 
barred  by  the  rule  of  res  j adicata : 

(2)  that,  as  the  plaintiffs  bad  wrongfully 
denied  the  existence  of  the  idol,  ousted  her 
from  the  two  tanks,  denied  that  they  v/ere 
the  debutter  of  the  idol  and  tried  to  appropri- 
ate them  as  their  private  property,  the  deed 
of  gift  executed  by  the  widow  in  favour  of 
the  defendants  as  shebaits  to  safeguard  the 
debutter,  was  for  legal  necessity,  and,  as  such, 
was  binding  on  the  reversioners. 

A  gift  by  a  widow  is  void  and  not  merely 
voidable  00  her  d  atb.  (32  A.  473,  8  C.  W.  N. 
80^  and  1  C.  L.  J.  408  Ref). 

Ordinarily,  a  suit  by  the  reversioner,  as 
such,  to  recover  property  transferred  by  way 
of  gift  by  a  widow,  would  not  be  barred,  if 
brought  within  12  years  of  the  widow's 
death  ;  bat  where,  as  in  the  present  case,  the 
gift  is  binding  on  the  reversioners,  the  re- 
versioners must  set  it  aside  before  tliey  can 
Buceod,  and  the  period  of  limitation  in  such 
a  case  is  3  years  u»ulcr  art.  91  of  the  Limi- 
tation Act.  NABAKRISQ.^A  ROY  v.  HKM- 
LAL  ROY,     2  0-  L  J.  J44. 

532.  Art:  91— Art:  9i— See  U.  B.  R.  1905 
P.  36  No.  309,  11  O.  0.  346  No.  351  supra. 

533-  Art;  93.  14.^,  144 -Arts  93.  142,  144— 
Suit  for  possession  of  lands — Forged  docu- 
ment. 
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A  suit  or  possession  of  lands  where  the 
plaintiff  alleges  that  the  def'-ndant  is  in 
possession  in  virtue  of  a  forged  document 
alleged  to  have  been  executed  by  a  third 
person  is  not  governed  by  Art.  93.  N.Ml.\- 
YANAN    CllETTY  v.  KANNaMMAI  ACHI. 

28  M-  338  at  343. 

534.  Art:  94 -Art:  9i— See  25  B.  583  No. 
452  supra. 

535.  Art:  95 -Art:  95.  Fraud--''  Other 
relief"  in  consequence  of  fraud — Suit  fur  da- 
mages caused  by  difcndaut's  fraud. 

The  plaintiff  brought  a  Huit  against  the 
defendant  claiming  compensation  for  dama- 
ges caused  to  the  plaintiff  by  the  fraud  prac- 
tised by  ihe  defendant.  Boih  the  parties  to 
the  present  suit  were  jidgment-cred'tors  of 
a  certain  person  wbosu  goods  were  stored  in 
a  warehouse.  The  defendant  applied  for 
attachment  under  section  2G9  of  the  Civil 
Procedure  Code  and  Amin  returned  the  war- 
rant unexecuted  statitig  that  the  vvherehouse 
in  which  the  goods  of  the  judgment-debtor 
were  deposited  v/as  in  the  possession  of  the 
plaintiff.  But  as  a  matter  of  fact  the  seal  of 
the  Court  V7as  affixed  to  the  lock  by  the 
Amin  at  the  instance  of  the  defendants' 
gumnshta.  When  the  servants  of  the  plain- 
tiff went  to  the  warehouse  the  defendant's 
Vakil  and  gumashta  told  them  they  would  do 
so  at  their  own  ritk  and  thus  prevented  the 
plaintiff  from  taking  possessiou  of  the  goods 
arresting  its  deterioration  and  wastnge  and 
selling  it  when  the  prices  were  favorable. 
The  plainfiff  brought  the  present  suit  for 
compensation. 

Hdd,  that  the  article  of  the  Limitation 
Act  applicable  to  the    suit  was  neither  article 

29  nor  article  36,  but  article  95. 

The  expression  "ether  relief  in  article 
95  need  not  be  of  the  same  kind  as  "setting 
aside  a  decree  obtained  by  fraud"  and  the 
article  is  not  thus  limited  to  specific  relief 
on  the  ground  of  fraud.  BANK  OF  MAD- 
RAS   V.    MULTAN    CHAND    KANYALAL. 

27  M.  843. 

536.  Art:  95— Art.  95— Fraud— Limitation^ 

--Burden  of  proof. 

By  art.  95,  time  begins  to  run  from  the 
date  when  the  fraud  becomes  known,  to  the 
party  wronged.  It  is  for  the  defendant  to 
allege  and  prove  that  the  plaintiff  was  aware 
of  the  fraud  on  a  dale  earlier  than  that 
assigned  in  the  plaint.  RAJA  RATAN 
Sl^^GH  V.  THAKUR  MAN  SINGH,  \  L- 
N  R,  20. 

537  Art.  95— Art.  95— Sebait— i'Mif  to  set 
aside  decree  —  Frav d  —  Limitation. 

When  a  Sebait  of  rf(6«//er  property  sues 
to  set  aside,  on  tho  ground  of  frat\d,  a  dec- 
ree biised  on  a  mortgage  executed  by  his 
predecessor,  the  rule  of  limitation  applicable 
is  that  prcsciibed  by  Article  95,  Sch.  II,  ot 
the  Limitation  Act,  if  the  suit  is  brought 
within  three  years  of  the  appointment  of 
the  plaintiff  as  Sebait,  it  ia  in  time.  ROHI- 
NI  KUMAR  PANJA  v.  RAGHU   NATH  DAS. 

1  C  L  J.  472. 


(  1875  ) 
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538-  Art.  95— Art.  i)5-  -Fraud— Decree,  suit 
to  set  aside. 

A  took  a  dar-put)ii  in  tlio  namo  of  his 
son-in-law  B.  Tiie  pufcnidar,  who  was  awave 
of  the  beiiaml  transnotioii,  brougiib  a  oollu- 
sivo  suit  for  rorit  against  13,  obtained  a  doc- 
reo,  ox^;oat(3d  it  and  puichased  the  property 
ou  Iho  '10l[\  Juno,  181ii.  A  becaine  aware  of 
this  fraud  on  the  2t)th  July,  1802,  and  sued 
to  recovsr  possossion  on  the  25th  October, 
18'J5 : 

Held,  that  the  suit  was  not  barred  under 
Art.  95,  Sch.  II  of  the  Limitation  Act. 

When  a  person  is  not  a  party  to  a  dec- 
ree or  sale  by  an  order  of  Court,  and  is  in  no 
way  affected  thoreb}',  it  is  not  necessary  for 
him  to  have  the  sale  set  aside  ;  he  is  entitled 
to  possession  of  the  land,  from  which  he  has 
been  ousted,  with  mesne  profits  from  the 
date  of  his  dispossession.  ANNADA  PEU- 
SHAD  PANJA    V.    PRASANNaMOYI    DASI. 

6C  L.  J  17  (PC) 

539  Art.  95— Art.  95. 

Held,  that  Article  95,  Schedue  II  of  the 
Limitation  Act,  1877,  is  applicable  to  a  suit 
under  Section  31  of  the  Sp^^cific  Relief  Act 
for  rectification  of  a  dead.  GOPAL  SHAH  v. 
ARURA.     p.    R.  62  Of  1901. 

540  ■^'t't  95— Art  95 — Foreclosure  decree  — 
Betting  aside   of— Suit  for   possession — Fraud. 

The  defendant  in  a  suit  in  which  a  decree 
for  foreclosure  has  been  passed  cannot,  with- 
out setting  aside  that  decree,  sue  for  possession 
of  the  property  foreclosed  on  the  ground  that 
the  decree  was  obtained  by  fraud. 

Held  also  that  such  a  suit  was  governed 
by  article  95  of  the  Limitation   Schedule.    11. 

B.  620,  1.  G.  P,  L.  R.,    75.    referred   to.    RAM- 
CHARAN  SAO  v.  RAMESHWAR  SINGH.  16. 

C.  p.  L.  K  .  1903  P  131. 

641  Art  95,  120— Art  95,  120— Fraud  by  a  fe- 
male proprietor — Consent  decree  against  her — 
Execution  against  reversioner — Reversioner's  ob- 
jection to  execution  overruled  —  Subsequent  suit 
by  reversioner  for  declaration  that  decree  not 
binding  on  him — S.  244.  C.  P.  C. 

Art.  95  contemplates  a  fraud  practised 
upon  a  party  to  decree  or  a  party  to  a  tran- 
saction in  which  the  fraud  was  committed, 
(3.  G.  504  foil). 

A  reversioner's  suit  for  declaration  that 
a  decree  passed  against  a  qualified  female 
proprietor,  for  a  debt  alleged  to  be  due 
by  the  last  male  owner,  is  not  binding 
on  him  would  be  barred  under  art.  120, 
if  it  be  instituted  more  than  six  year 
from  the  dale  of  the  decree  when  his  right, 
in  so  far  as  he  has  a  right  to  institute 
such  a  suit,  should  be  taken  to  have  been 
infringed.  But  a  person  entitled  to  succeed 
as  a  reversionary  heir  is  not  bound  to  sue 
for  such  declaration,  and  it  is  open  to  him 
to  wait  till  succession  falls  in,  and  if,  there- 
after, any  thing  is  done  constituting  an  ac- 
tual ivjjry  tu  his  vested  right,  then  to 
pursue  his  remedy. 

Where,  therefore,  a  consent  decree  ob- 
tained  agaia.sb  a  qualified   female  proprietor, 
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for  a  debt  purporting  to  have  been  due  by 
the  last  male  owner,  was  executed  against 
the  reversioner  in  possession,  overruling  liia 
oil  iction  that  tno  decree  was  not  binding 
on  him  as  having  been  fraudulently  obtain- 
ed for  a  non-existent  debt,  held  that  the  ro- 
vorsionor's  right  to  bring  a  suit  for  declara- 
tion that  the  decree  was  not  binding  on 
him,  was  governed  by  art.  120,  the  cause 
of  action  accruing  from  the  date  of  attach- 
ment in  execution  and  not  from  the  data 
of  decree.  (14  B  512  and  29  M  390  or  409 
followed  11  B  119  diss.) 

Held,  also,  that  the  order  overrul- 
ing the  objection  of  he  reversioner  against 
the  execution  of  the  decree  was  not  a  bar 
to  a  subsequent  suit  for  declaration,  as  the 
question  raised  with  reference  to  the  valid- 
ity of  the  consent  decree  was  not  one  which 
could  bo  tried  in  execution.  Section  244 
of  the  0.  P.  Code  has  no  application  to  such 
a  case,  and  there  is  no  appeal  from  an  or- 
der dealing  with  sucli  objection.  SUND- 
ARAPPA   u.  SRIRAMULU,     i7  M-   L- J.  288 

=2M.  L.T- 860  =  80  M  402. 

541  Art.  95- Art.  95— See  30  0.  369  No. 
132,  5  G.  L.  J.  385  No.  31  M.  230  No.  451  U. 
B.  R.  1906  P.  36  No.  309  supra. 

542-  Art  96— Art  96— Transfer  of  debt  by 
creditor — Satisfaction — Taking  of  pro-note,  ef- 
fect of — Suit  to  set  aride  discharge  for  mis- 
take— Mistake,  effect  of — Discovery  of  mistake 
by  one  partner,  effect  of,  on  another — Contract 
Act     {IX  of   1872),   Section  65 — Compensation. 

There  can  be  no  ratification  of  a  part  of 
the  agent's  act  except  in  the  sense  that  it 
is   a   ratification    of  the    v/hole. 

Where  a  pro-note  is  taken  by  the  cre- 
ditor from  his  debtor  there  is  no  discharge 
of    the   debt  by    the    creditor. 

A  suit  by  a  creditor  for  setting  aside 
a  discharge  made  by  him  on  the  ground 
of  mistake  is  governed  by  Article  96  of  the' 
Limitation  Act. 

Where  the  mistake  is  as  to  the  belief 
of  a  party  that  a  third  person  is  liable^ 
the  mistake  must  be  taken  as  discovered 
v/hen  the  third  person  repudiates  his  liabi- 
lity and  communicates  such  repudiation 
either    to    the    party    or   to    his   partner. 

Where  a  right  of  aotion  is  in  two  or 
more  partners  and  one  of  them  discovers 
the  mistake  by  reason  of  v/hich  a  contract 
(in  respect  of  which  relief  has  been  sought) 
has  been  entered  into  by  another  of  the 
partners  on  behalf  of  the  partnership,  the 
period  of  limitation  prescribed  by  Article 
96,  will  begin  to  run  from  the  date  of  such 
discovery  notwithstanding  that  the  latter 
partner  chooses  to  persi-st  iu  his  mistake  even 
after  the  mistake  is  pointed  out  to  him  by 
the   other. 

THE  MADRAS  GONSOLTDATED  SUGAR 
AND  SPIRIT  PAOTORrES  LIMITED  v. 
WILLIAM  SISSMO  HE  SHAW  &  OTELERS. 
14  M  L.  T  443. 

For  the  same  case  fee  Goatraofc  Act  9  of 
1872  S.  65  Col.  317. 
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543  ^rt.  9o,  136,  HI— Art.  90,  136,  141— 
Alienation  by  Hindn  ividoju — Suit  for  reco- 
very of  possession  of  irnmovfable  property  by 
assignee  of  reversioner — 8  C.  W.  N.  SOU  No. 
520  supra. 

644  krt  96,  144— kit  96,  144 -Partition- 
Suit  for  possession  of  immoveable  property 
when  relief  is  prayed  on  the  ground  of 
mistake — Clain    to   re-]>artition. 

Held,  that  article  9(3  and  not  144  of 
tho  second  Schedule  of  the  Limitation  Act 
i'3  applicable  to  a  suit  for  possession  of 
iramovoablo  property  when  relief  is  prayed 
on  tho  ground  of  mistake.  It  is  immateri- 
al whether  tho  mistake  was  made  by  tho 
plaintiff  or  by  a  third  party.  6  Mad.,  350 
referred  to. 

Semble.— 'When  after  partition  is  com- 
pletely effected  it  is  discovered  that  the 
parties  were  under  a  mistake  as  to  the 
property  liable  to  be  partitioned  a  claim 
for  ro-partition  is  maintainable.  21  Bom,, 
333  referred  to  Kazi  SULTAN  MAHMUD  v. 
ALIM'  khan.  3  p.  L-  R.  1906. 

545  -^r^  97 — Art  97  Subsequent  suit  for 
money  paid  on  a  considerrtion  that  failed 
24.   M.  27.  See  Col  :  1408. 

546  -4^^  97 — Art  97  Agreement  to  sell  suit 
for  specific  pofformance.  A.  W.  N.  1903.  P. 
117—25.     A  618.     See  Col  318. 

547  Ari  97  Art  97 — Suit  for  recovery  of 
purchase  money     on  failure  of  consideration. 

On  the  2Ist  May  1896  tho  purchasers 
of  a  house  instituted  a  suit  for  possossion 
against  their  vendor  and  certain  other 
persons  who  had  resisted  them  in  their 
attempt  to  take  possossion  of  the  house. 
Tho  suit  was  finally  disposed  of  on  tho 
28th  September  1898  and  it  was  held  by  the 
Courts  that  the  vendor  was  owner  of  one- 
fourth  only  of  tho  property  sold.  On  the 
27th  September  1899,  the  purchasers  brought 
a  suit  to  recover  the  whole  of  the  con- 
sideration they  had  paid  together  with 
interest  and  costs  of  the  previous  suit 

Held,  that  the  suit  was  barred  under 
Article  97  of  Schedule  II  of  the  Limita- 
tion Act  as  tho  cause  of  action  had  arisen 
when  the  plaintiff  was  resisted.  BUL- 
CHAND  V.  PAKMANAND.  A-  W-  N-  1901 
P  24. 
548-  ^rt:  97- Art  97. 
The  predecessors  in  interest  of  the  de- 
fendant sold  certain  property  to  the  plaint- 
iffs. It  was  provided  in  the  deed  of  sale  that 
if  for  any  reason  the  property  should  pass 
out  of  the  possession  of  the  vendees  tho  ven- 
dees hould  pay  to  the  vendors  the  whole  am- 
ount of  the  sale  consideration.  Certain  co- 
sharers  brought  a  suit  for  possession  of  the 
property  sold  to  tho  plaintiffs  and  got  a 
decree  in  their  favour.  The  plaintiffs  alleg- 
ing that  thoy  v/ero  dispossessed  by  the 
decree- holdord  brought  the  present  suit 
for  a  refunded  of  the  consideration  money. 
It  was  coutendod  for  the  defendant  that 
the  suit  was  barred  by  limitation,  the  suit 
nob   having   been    brought    Nvibhiii   3     years 
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from    the    date  of  sale. 

Held,  that  tho  contention  was  not 
valid,  tor  cause  of  action  did  not  ariso 
until  possession  was  diHturbod  and  the  suit 
having  been  filed  within  3  years  of  the 
defendant's  dispossorision  was  within  timo. 
Tr.  N.  All.,  1901  p,  24  distinguished.  RAM 
CHANDAU  SINGH  v.  TOHFAII  lUIvRTI. 
A- L.  J.  194  P  23I  =  A.  WN1904  P  92 
=  26  A  519. 

549  Art.  97 — Art.  97 —Money  paid  upon 
an  existing  consideration  which  afterwards 
fails— 8  B.  L.  R.  283.     See  Col.  209. 

550  Art.  97~Art.  97— Contract  Act  {IX  of 
1872),  Section  65— Contract— Mortgage  suit 
to  recover  mortgage- money — New  obligation — 
Limitation. 

One  F  negotiated  on  behalf  of  his  wife  N. 
a  mortgage  In  Rs.  2G,0J0  in  favour  of. 
plaintiff  J.  included  in  the  sum  of  Rs., 
20,000,  was  a  sum  of  Rs.  3,403-11-0  which 
was  owing  by  F.  to  the  plaintiff,  and  the 
payment  of  which  F.  repre^aented  to  the 
plaintiff,  his  wife  JV,was  prepared  to  take 
upon  herself  and  to  secure  bv  the  mortgage 
There  was  also  an  item  of  Rs.  079  10-0  cash 
agreed  to  be  paid  to  tho  mortgagor  N.  On 
the  foot  of  this  mortgage,  J.  instituted  a 
suit  for  sale  of  tho  mortgaged  propjrty,  but 
N.  denied  her  liability  about  both  the  items 
above  referred.  The  Court  of  first  instance 
decreed  the  plaintiff's  claim,  but  on  i  ppeal 
the  High  Court  disallowed  the  two  items 
above  referred. 

After  the  death  of  F.  the  mortgagee  /. 
brought  a  suit  against  the  legal  representa- 
tive oiF.  including  his  wife  N.,  for  the  pay- 
ment of  those  two  sums.  The  defendants 
contended  that  the  claim  was  timo  barred. 

Held,  that  the  suit  as  against  the  estate 
of  F.  was  not  barred,  for  a  new  obligation 
was  imposed  on  F.  to  make  good  tho  two 
amounts,  and  a  new  period  of  limitatioa 
began  to  run  from  the  timo  the  High  Court 
disallowed  the  claim  about  the  t'.vo  items. 
11  Ml,  47  folloived.     JAMNA   DAS  v.  NAJIsI- 

UN-NI33A.    3,  A,  L.  J.  228  =  W-  N-  A, 
1906,  p.  88. 

551  Art.  97—krt.  97.— Sale  undzr  Bent 
Recovery  Act  set  aside  by  Civil  Court.  Pur- 
chaser's riqht  to  recover  purchase  money. — 
17.  M.  L.  j.  298—^60  Madras  Rent  Recovery 
Act  VIIT  of  1805,  S.  39,  73. 

552  Art.  97,  115,  116,  120— Art.  97,  115, 
116,  120. — Sub-mortgage — Suit  for  m-^n  y  paid 
upon  an  existing  cou^id^iration  luhicli  after' 
ivards  fails — Suit  for  compensation  for  the 
breach  of  an  implied  contract  in  writing 
registered — Transfer  of  Proverty  Act  {IV  of 
1882),  s.  68. 

In  1809  S.,  H.  and  K.  mortgaged  with 
possession  their  share,  including  a  grove  to 
S.  and  Z.  In  1882  S.  being  dead,  Z.  sub- 
mortgaged  the  grove  to  B.  with  possession. 
In  1883  the  heirs  of  S.  sued  .^.  and  obiained 
possession  of  half  of  the  grove  in  1884.  la 
1891  G.  tho  heir  of  B.  traiibferrod  his  rigiits 
as  sub-morlgagco  of  the  grove  to  JI.  In  1899 
K.  buod   fur  rcdcmpoiou  of  tho   moitgago  o£ 
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1800  at. d  obtained  possession  in  Docembor, 
18U'J.  In  March,  VM),  H.  sued  to  recover 
from  (he  reprosojitatives  of  B.  what  was  due 
on  the  sub-nioilgage  of  1882. 

Jlcld,  that  the  auit  was  one  for  money 
paid  upon  an  existing  consideration  whioli 
afterwards  failed  and  wa^  therefore  barred 
by  Innitatiou  under  art.  U7,  sch.  II.  of  tlio 
Limitation  Act. 

There  being  no  contract  in  the  mort- 
gage-deed tliat  the  mortgagor  will  secure 
the  mortgagee  in  possession  of  the  property, 
such  a  contract  is  implied  under  tlie  pro- 
visions of  section  G8  of  the  Transfer  of  Pro- 
perty Act  and  the  period  of  limit'^tiou  for 
compensation  for  breach  of  it  is  not  that 
in  art.  110,  but  tliree  years  from  the  date 
of  the  breach  under  art.  115. 

Held,  therefore,  that  if  the  suit  were 
considered  as  one  for  compensation  for 
breach  of  contract,  it  was  barred  when 
brought,  the  breach  having  occurred  in 
December,  1899.  {The  Secretary  of  Sale  for 
India  v.  0/cru  Pershad  Dhar,  20  Cal.,  51  and 
XJnichnman  v.  Ahmed  Kutti  Kayi,  21  Mad,, 
242,  disiinguished;  Hanuman  Kamat  v.  Hanu- 
man  Maudur,  19  Gal.,  123;  Tiilshi  Ram  v. 
Murlidhar,  26  Bom.,  75d;Venkata  llama  Ay- 
yar  v.  Vankata  Snbrah  Maniyan,  24  Mad.,  27 
tSri  Bnnialu  v.  Chinna  Venkata  Sovii.  25 
Mad.,  390;  Stvaba  Khandapa  v.  Abaji  Jotirav, 
II.  Bom.,  475,  referred  to— SYED  HADI  t;. 
l^URUL  HASAN,  8   0.  C,  166. 

553  Art  97,  116— Art  97,  116—TJsafruc- 
turay  mortgage— Part  of  tnorcgaged  iiraperty 
ill  possession  of  a  third  party — Suit  to  recover 
posfcssion  from  third  party — Subsequent  suit 
against  mortgagor  for  damages — Limitation 
Terminus     a    puo — 137  7. 

A  usufructuary  mortgagee  of  property, 
comprising  a  Zamindari  and  an  indigo  factory, 
failed  to  get  po.ssession  of  th<3  indigo  factory, 
which  was  in  the  possession  of  a  third  party. 
The  mortgagee  sued  the  party  in  possession  for 
recovery  of  the  indigo  factory,  making  the 
mortgagor  a  pro  forma  defendant,  but  was 
defeated  on  the  finding  tliat  the  mortgagor 
had  no  p  wer  to  mortgage  the  factory.  The 
mortgagee  then  instituted  a  suit  against  the 
representatives  of  the  mortgagor  claiming 
(1)  compensation  for  non-delivery  of  posses- 
sion of  the  indigo  factory;  (2)  costs  incurred 
in  the  former  litigation;  and  (3)  damages 
in  respect  of  the  produce  of  indigo  for  a 
C3rtaiu  year. 

Held,  that  this  suit  was  governed  as  to 
limitation  by  A  t.  116  and  not  by  Art.  27 
and  that  time  began,  not  from  the  date  of 
the  final  decree  in  the  suit  to  recover  the 
indigo  factory  from  the  person  in  possession 
thereof,  but  from  the  date  of  the  mortgage 
MaDaN  L  \L  v.  UEOTI  SINGH,  4  A-  Ij.  J- 
249  =  1907  A  W  N-  i08 

45^  Art.  91,  116— Art.  97,  116— Disposses- 
sion of  the  vendee — Return  of  sale  considera- 
tion— Registered  sale  deed. 

A  sale  deed  set  out  that  the  property 
Bold    was    unincumbered    and    there    was  a 
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covenant  that  if  tlio  vendee  was  dispossessed 
from  any  portion  of  tlio  property,  the  vendor 
would  repay  a  proportionate  part  of  the 
sale  price.  The  vencloo  was  di.-^p  jss  jssod  from 
a  portion  of  the  properly  by  a  prior  incum- 
brancer. 

Held  that  article  110  and  not  97,  Sch. 
II,  of  the  Limitation  Act  governed  the  suit, 
and  the  suit  could  be  brought  within  0  years 
from  the  date  of  dispossession,  (5  A.  L.  T.  410 
foil,  26  B.  750  rof.)  RAM  JAGGI  RAl  v. 
KAULESHAR  RAI  A-  W- N-  (1908),  185 
(note). 

555  Art  97— Art  97— See  31  M.  230.  No. 
451,  25  B.  393.  No.  452,  25.  M.  396.  No.  453, 
26  B.  750    No.  475,  Supra. 

656  ^rt  .99— Ar/!  99— The  article  prescribes 
limitation  only  for  cases  when  the  whole 
amount  due  has  been  paid  and  is  not  appli- 
C:ible  to  cases  where  part  only  is  paid. — 26 
M.  046  (opinion  of  BhasJoi/ani  Aiyangar  J.) 
dissented  from.  26  M.  23  approved. — IBN 
HASAN     V.    BRIJBHaKAN   SARAN    1904, 

A-  W.  N-  74  =  26  A  407- 

For  other  facts  of  the  case  See  Col ;  645. 

657  Art.  99,  132— Art.  99,  133— Suit  for 
contiibution — Annuity  charged  on  land-- 
Adverse  possessson. 

Where  several  properties  are  liable  for 
the  payment  of  an  annuity,  which  has  been 
discharged  by  the  owner  of  one  of  such 
properties,  a  suit  for  cootributioa,  being  a 
suit  to  enforce  paymant  of  money  charged 
upon  land,  is  governed  by  art.  132  and  not 
by  art.  99  of  the  secoad  schedule  to  the 
Limitation  Act.  Dhagivaa  Das  v.  Har  Din, 
(I.  L.  R,,  26  All.  227),  followed.  The  plain- 
tif!'s  property  had  been  sold  in  executioa 
of  the  annuitant's  decree  on  the  2()th  March 
1899.  He  derived  his  title  from  one  L.  who 
entered  into  possession,  on  the  djceasa  of  his 
alleged  wife  H.  in  the  year  1867.  In  1868, 
L  executed  a  mortgage  in  favour  of  the 
plaintiff's  predecessors  and  the  latter,  after 
suing  for  sale,  purchased  the  mortgaged 
property  and  entered  into  possession  in  1878. 
Subsequently,  in  a  suit  brought  by  the  plain- 
tiff's predecessors  for  the  redemption  of  a 
mortgage  executed  by  H  in  1865,  it  was 
decided  that  this  hitter  mortgage  could  not 
be  redeemed,  because  H  was  not  the  wife 
of  L  and  that  nothing,  therefore,  passed  to 
the  mortgagees  of  the  1863  mortgage.  lu 
the  present  appeal,  the  plea  was  raised  that 
the  plaintiff  acquired  no  charge  over  the 
appelianb's    prop3rty. 

Hdd  that  the  charge  subsisted,  and,  even 
if  L  had  no  interest  \vh:ch  he  could  pass 
to  the  plaintiff,  the  latter  had  acquired 
a  good  title  by  adverse  possession. — YaKUB 
ALI    KHAN   V.    KISHVN     LAL,    A-    W-   N- 

1903  P-  216  =  23  A    7^3- 

55S.  Art.  d:)  —  Art.  99— See  13  M.  L.  J.  83 
No.  256  supra  and  3  G.  L.  J.  93  under  Art 
61. 

559,  Art  lOj—Art  105— Suit  for  redevip- 
tion  decreed— Subsequent  suit  for  surplus 
jprofits  recovered  by    mortgagee    during  mort-^ 
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gage — Limitation  5   A.     L.    J.    192    See     Col. 
1405. 

560-     Artl06—.\rt  106— Partner  ahixy—Siiit 
for   b((lance    of  occonntfi. 

One  of  the  partners  of  a  firm  cliod  in 
November  1896.  The  present  suit  was  filed 
by  the  surviving  partner  in  August  1901. 
Tlie  plaintiff  alleged  (hat  no  accounts  were 
settled  and  sued  defendants,  heirs  of  the 
deceased  partner,  to  make  good  their  sh.i.re 
of    the    losses    incurred    by    the    partnership. 

Held,  that  the  plain  tit!  must  be  deemed 
to  have  sued  for  balance  due  to  him  on  a 
settlement  of  partnership  accounts  nnd  that 
the  suit  was  bared  under  article  106  of  tlie 
second  schedule  of  the  Limitation  Act. 
GUJABMAL    V.    AMIN   CHAND.    78- P-  li. 

R  1906 

661  Art  106— Art  106— Partnership —Hin- 
du Lav) — Joint  family —  Mitakshara  doctiiiiB  cf 
joint  family  properly — Contract — Limitation 
25  M.  149.  Col.    375. 

661  [a)  -A>t.  106,  120— Art  106,  120— 
Suii  by  ixicllid  jiiirtner  'or  account. 

A  b^uit  by  the  repelled  partntrior  account 
or  for  dibsoluiibn  of  pirtiu-rship  ai.d  a  shire 
of  the  I  rufi's  is  not  governed  by  art  106,  but 
by  Art  I2O  of  th..^  L  mition  Act  DW.AUKA- 
DAS  V.  CHUNILAL   1%  Q.  W-  N-  455- 

662  A7/:  106— Art:  106— Suit  for  pnrlifion- 
for    a    iliare   i)idissolv(d     pmliiersliip — Limi- 
tation.    30  A.    279.     See   t:ol:    1417. 

663  Alt  1GG--Art  106 -.Arc.  ICG— 5?^"/ 
for  kiltUmcut  of  pmtner^liip'  accoujits-- 
B-ealization  (f  porlnersJi'ip  —  A  sets  SJibscnnent  10 
dissuhi  tioii — Limit  a  lion. 

A  suit  for  the  settlement  of  pirtnership 
accounts,  in  which  the  pliintilT  pmy.'^  for  llu. 
partL.er^  hip  nccounis  to  be  taken  and  t'lat  th 
plaintiff  i-l>ould  be  awarded  whatever  is  found 
due  to  h  m,  with  interest,,  is  governed  by  Art 
106  of  the  Liuiilaaon  Act,  and,  if  such  a  suit 
is  filed  m  .-re  than  3  years  after  the  date  of  the 
dit^solution  of  the  partncr.ibip,  the  suit  must 
be  bald  to  be  barrjd. 

If,  subsoqui  nt  to  the  dissolution,  the 
plaintiS  has  realizjd  nu-iey  by  the  sale  of 
some  partnership  property,  and  the  same  is 
entered  in  the  partner>hip  books,  such  entry 
will  give  him  no  fresh  ciuse  of  action,  and 
will  not  in  any  way  affect  the  period  of  limita- 
tion prescribed  by  Art.  106  of  the  Act. 
YEUHOMAL  SaBALMaL  v.  GOBINDRAIil 
Bam  Das,  is.  L.  R.  169 

684  Art  106 -Art  106 -See.  25  M.  26  No 
lOU,  U  C.  W.  N.  537  No  110,  69  P.  II.  1002  No 
277    ««)  supra. 

665  Art  10:)— Art  109.  M,:mit  Profils— 
''Cause  of  a  like  nature"  —  Re-  Jiidica'a  -Past 
and  future  mesne  profits,  previous  suit  for — 
Civil  Procedure  Code  [Act  XIV  of  lS8:.').'s.  13, 
expl.    ILL 

For  the  purpo.^e  of  limitation,  mesne 
profils  must  he  r?girdod  as  accruing  duLt 
from  day  to  day,  uiile.-s  shown  to  f -.11  due 
Otherwise  ;  so  that  all  mesne  prufits  due  for 
the  pjriod  anLccedtjnt  to  the  three  years 
previous  to  the    iustitution    of    ihe    suit    are 


barred.  Thakoor  Doss  Roij  Ckojvdhry  v, 
N'hiu  Kristo  GlDS",  (22  W.  U.  126)  distin- 
gni  ;hj  I  A6<s  v.  FusMli-ul-din,  (I.  L  R. 
21  Gal.  •IIM)  rof.  to  S.  14  of  the  Limitation 
Act  does  not  entitle  a  plaintiff  in  a  subsequent 
Huit  for  mosne  profius  to  a  dedutiou  of  the 
period  during  whicl)  liis  pruv.ous  suit  waa 
pond  n^,  when  the  Court  in  the  previous  suit 
did  not  pass  a  decree  for  mesne  profits  <»ub- 
soqueut  to  th :  institution  of  the  suit,  either 
through  inadvertence  or  because  the  claim 
WH,s  n  )t  speciallv  pressed.  Deo  Prasad  Sit  v. 
Pcrtab  Koiree,  (l.  L.  R.,  10  Gal.  86) ;  Hem 
Ckundra  GhoLudhun/  v.  Kali  Prasanni  Bha- 
duri  (f.  L.  R  ,  30  Gal.  1033);  Sheth  ICihandas 
Narandas  v.  Dihiabhui,  (I.  L  R..  3  Bom.  182) 
and  Patali  Mr.hetiv.  Tidja,  (I.  L.  R.,  3  Bom. 
223)  disting  lished.  S.  13  of  the  Civil  Proce- 
dure Code  does  not  bar  a  suit  for  mjsne 
profits  which  was  claimid  in  a  previou.s  suit 
between  the  parties, but  in  regard  to  which 
the  decree  was  silent,  the  masne  profits 
cl  limjd  in  the  second  suit  being  for  period 
suhsjqieit  to  the  institution  of  the  first  suit. 
Moiun.h  ui  Sirk'ir  V.  T/'ii  Secretary  of  State 
for  India,  I.  L.  R,  17  Gal.  063;  Ham  Djyal 
V.  Madan  Mohan  La',  (I.  L.  R.,  21  All.  425); 
BUivrnv  v.'^itiram  {I.  Ij.  R.,  19  Bom.  532): 
ixnd  Rim  ibh'tdra  v.Jagmatha,  (I.  L  R..  14 
Mad.  3-28)  followed. -G.  S.  HA  YSu.  PaDaMA- 
NAND  6iNGH     82  C-    118- 

.583  Art  lOd,  120— Art  109,  120.  Suit  for 
profi's—^'W/ien  thi  profits  are  r^cive^'' 
Where  th-t  defendants  wrongfully  receiv- 
ed profits  wiiich  were  actually  receivable 
byilie  plaintiiT  bat  for  an  illegal  puini  a<\le 
w'iiicli  WIS  afterwards  sab  aside,  the  period 
of  limitation  is  thref  years  from  the  time 
when    the     profits    were     received. 

By  the  chiuso"  where  the  plaintiff,  has 
been  dispossessed  by  a  d3cree  afterwards  set 
aside  on  app.^al,  when  ha  rocivers  possession" 
in  the  third  olaaii  of  article  109,  the 
Legislature  limits  the  conditions  under 
wli°ch  the  ordinary  rule  of  three  years  may 
be  extet.d^d. 

The  clause  "when  the  profits  are  received" 
in  the  third  column  of  article  100  means 
"when  the  profits  are  actually  received"  (10 
a  785  P.  C.  ref,  19  C.  257  explained).  PK\RY 
AIOblUN    ROY    V.    KHELARAil    SAKICaR. 

8  C   U  J-  181-  ^ 

567     An     10[),120  —  Artl0d,l'i0.—  'Wroyig- 

fuUii    in    posses-iion."    Meanimj   of—Possessi07i 

in  execution    of  a  decree,  sub:icquently  set   aside 

R'glit  to  sue  for  imsne  profits  when   accnce^  — 

Mesne   profits— Suit  for — 

Po.ssBssion  obtained  under  orders  of  a 
Court  in  prooeedings  ia  executioa  of  a  dec- 
ree alfh.jugli  such  procoeJingi  are  after- 
wards sjt  aside  on  appjal  as  tainted  with 
triad,  is  not  wrongful  wi  bin  the  m-saning  of 
art.cle  109,  seeond  schedule  of  the  Limi- 
r,  tti on  Act.  The  word  "  wrongfully,"  iu  the 
ancle  rajms  wrongfully  in    law. 

Artiolo  12J  .kpt)iios  to  a  sa.t  for  mosne 
profits  of  1  in. i -held  m  sneh  pocisession,  and 
;:he  plaiufciil    is  within   timj  U    he    brings  hia 
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Buit  within  six  years  from  the  date  on  which 
his  right  to  sue  accrued. 

The  right  to  sue  in  such  a  case  accrued 
when  the  execution  proceedings  iu  which  the 
defendant  obtained  possession  are  set  aside 
as  fraudulent  The  suit  being  in  time  there 
is  no  hiw  against  the  phiintifi  recovering 
mesne  profits  for  the  whole  period  during 
which  he  was  kept  oub  of  possession.  F.  H. 
HOLLOWAY  V.  GUNESHWAR  SING,  3-  C 
Ij   J.    182. 

568  Art  109— Art  109  -  See  11  C.  W.  N. 
862,   No   420  Supra. 

569  A'^f'  210— Art  110— Suit  for  arrpars 
of  rent — Coynrnencemcnt  of  period  of  limUation 
— lient  Becovery  Act,  Madras  (VIII  of  1665), 
Sections  7,  9,  14  ana  69— Landlord  and  Te- 
nant— Determination  of  tent. 

The  point  of  time  from  which,  under  Arti- 
cle 110  of  the  2ud  schedule  of  the  Limitation 
Act,  the  period  of  limitation  is  to  run  is  that 
at  which  the  arrear  became  due.  In  most  CHses 
the  point  of  time  at  which  rent  becomes  due 
is  the  closeiof  the  period  in  respect  of  which 
it  is  to  be  paid.  Legislatioii,  or  custom,  or 
express  contract.,  or  the  special  circuins'ances 
of  any  case  may  mike  rent  become  due  at  a 
point  of  time  different  form  the  close  of  the 
period  in  respect  of  which  it  is  to  be  paid 

The  object  of  a  Limitation  Ac>  is  presamii  1  / 
to  compel  people  who  have  action.iole  cairns 
to  sue  upon  them  with  due  pronp  iiude  or  to 
forfeit  the  right  to  do  so  at  all.  in  such  an 
Act  the  falling  due  of  rent  mfans  the  falling 
due  of  an  ascertained  rent  v/hich  the  tenant 
is  Uiider  an  obligation  to  pay.  and  which  the 
landlord  can  claim  and,  if  necessary,  sue  for. 
As  long  as  proceedings  are  pending  un- 
der  the  Madras  Rent  Recovery  Act  before  the 
Collector,  snd  on  appear  from  him,  before 
the  Civil  Courts,  the  rate  of  rent  is  in  sus- 
pense, and  no  arrears  of  rent  can  be  said  to 
have  become  due  wirhin  the  meaning  of  the 
Limitation  Act.  RAJA  RANGAYYA  APPa 
RAO  BAH  vDUR  v.  BOBBA  SUIRAMULU 
8  a  W-  N-  162  =  14  M  L.  J.  1-6  B.  L  E- 
241-27  M  HSP.  C 

570.  hrt:  no— Art:  110— Rent  in  arrear 
from  date-  on  luhich  it  is  due  by  conlract  or 
czisiovif  when  buch  rent  ascertained  and  not  in 
dispnts. 

Bent,  when  the  amount  is  ascertained, 
is  in  arrear,  within  the  meaning  of  art.  110  of 
the  fech.  II.  of  the  Limitation  Act  from  t!ie 
date  on  which  it  is  due  by  express  contract 
or  custom  irrespective  of  the  end  of  the  /<7.s/-i 
or  of  the  exchange  of  patia  and  mnchUika. 
Where  the  melawarani  share  due  to  the  land- 
lord is  payable  by  custom  as  soon  as  the 
harvest  is  over,  the  rent  is  ascertained  and 
payable  at  the  end  of  the  harvest  and  a  suit 
lor  rent  Vx'ill  be  barred  if  not  brought  wiliiin 
three  years  of  such  date.  Rangayya  Appa 
liao  V.  Bobba  Sriranmlu,  (I.  L.  R.,  27  INIad. 
143),  distinguished.  Although  tender  of  ^>a^- 
ta  is  a  condition  precedent  to  proceedings  for 
the  recovery  of  rent,  there  is  nothing  in  the 
Bent  Becovery  Act  or    the  Limitation  Act  to 
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make  the  date  of  such  tender  the  starting 
point  of  limitation  in  such  cases.  ARUNA- 
OKRLLAM    GHKiTTIAR    u.   KADIR    ROW- 

THiiN,    29  M   556=16  M-  L-  J  486- 

371.  AW:  110,  lie -Art:  110,  116.  Rent 
Recovery  Act  {V III  of  18G5),  Section  1 ,%  and 
^  —  Landlord  and  Tenant — Rent.  Suit  for — 
N'cessity  of  tender  of  patta — Res-j  idicata — 
Limitation. 

Under  section  9  of  the  Rent  Recovery 
Act  a  landlord  can  maintain  a  suit  for  the 
recover/  of  rant  tliongh  th^ra  has  been  no 
ex  jU  mge  of  patta  aid  inuchilika  provided  he 
hid  teodered  such  a  patta  as  the  tenant  waa 
bound  to  accept. 

Where  prior  to  the  institution  of  a  pre- 
vious suit  for  arrear  of  rent  the  hmdiord  had 
tendered  to  the  tenant  a  permanent  patta 
fixing  the  rent  at  the  n-e  claimjd  in  the 
present  suit  and  it  wis  decided  in  that  suit 
tliat  the  ten-int  .vis  boand  to  accept  that 
patta,  and  that  accordingly  he  should  accept 
it  and  execute  a  vinchiliki. 

Held,  that  the  decision  operated  as  res- 
judicata,  and  the  present  suit  was  not  open 
to  the  o!  jiction  that  no  pattas  and  niuchilika 
had  been  exchanged  for  the  fadi  for  which 
rent  wis  claimed  in  the  present  suit. 

A  registered  patta  tendered,  but  which 
has  been  refused,  cannot  be  regarded  as,  or 
operates  a«s,  a  contract  entered  into  between 
the  pir'-ies  within  the  meaning  of  Article 
116  of  the  second  schedule  of  the  Limitation 
Act.  Suit  based  on  such  a  patta  is  governed 
by  Article  llO.  R\MA  KRISHNA  GHET- 
TI\R  V.  APPA   ROW.     13  M-  L.  J.  485, 

572.  Art:  110,  1 16 -Alt:  110,  116— Suit  for 
rentbi^ei  on  r^'glntered  lease — Death  of  lessee 
b"f  )re  the  expiry  of  period  of  len.se  -  Liability  of 
his  minor  heirs — Contract  Act  (IX  of  1872^, 
Sec'.ion  37. 

A  suit  for  arrears  of  rent,  based  on  a 
registered  lease,  is  governed  by  article  116 
of  the  second  Schedule  of  the  Limitation 
Act. 

In  a  suit  for  rent,  based  on  a  registered 
lease,  execnl.ed  by  the  defendant's  father, 
filed  after  his  deith,  the  defendant,  a  minor, 
wh)  had  be  r,  in  possession  of  the  leasehold 
property  during  the  period  for  which  rent 
was  c'aimed,  contended  that,  as  he  was  a 
minor  when  his  father  executed  the  lease,  it 
was  not  bin  dins  on  him. 

Hr;ld.  that  the  registered  contract  of  his 
father  bound  the  defendant  under  section  37 
a-f    the    Contract    Act.     JB^A   RAM  v.  DAU- 

L\T  SHAH.    4  p.  R- 1932  R. 

573    Art  110,    116 -Art   110,    116— Suit    to 

rtcovr  Tpiit  o'l  a  re.gistcred  lease  ~  Limitation. 
Hid  that  a  suit  for  the  recovery  of  rent 
bised  upon  a  registered  lease  is  governed  as 
to  limit ition  not  by  art.  116,  but  by  art. 
110  of  the  Limitation  Act,  1877.  Uniesh 
Chnnder  MnnduL  v.  Adarmoni  Dasi,  (I.  L. 
R,  l5Cal.  221),  dissented  from-RAM  NA- 
R\TN  V.  KAMTA  SING,  A-  W-  N-    1903.  P. 

i5lO-26  A  133 
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674  krt  110,  116— Art  110,  116.— Royalty, 
suit  for. 

Where  it  was  stipulated  that  a  cer- 
tain notice  was  to  be  given  two  months  be- 
fore the  30th  of  Chaitra 

Held,  that  a  notice  dated  1st  Falgoon 
(13th  February)  was  not  a  valid  notice  wlien 
the  SOth  Chaitra  fell  on  12th  April,  as  it  was 
not  a  iull  two  months'  notice  but  fell  short 
of  it  by  one  day. 

In  view  of  Lbe  provisions  of  cl.  (j)  of  S. 
108  of  the  Transfer  of  Property  Act,  all  leases 
including  lessees  holding  under  permment 
leases  are  liable  for  rent  even  after  they  have 
transferred  their  rights. 

A  suit  for  recovery  of  royalty  upon  a 
registered  document  is  governed  by  Arti.  116 
and  not  Art.  110  of  the  Limitation  Act.  THE 
RANIGANJ  V.  JADOO  NATH,  12  C-  W- K- 
724. 

575  Art  110,  116— krt  110,  116— Suit  to 
recover  royalty. 

A  suit   for  recovery  of   royalty  on    a  re 
gistered      instrument      is   governed    by     art. 
116   and    ro    b    ;  r ;.    110   of   the     Limitation 
Act.  19  Cal.  4by  followed.    BHOLA    NATH  v. 
RAJA  DUKGA  PRASAD,  12  C-   W-  N,  724- 

576  Ar^  110,  116,  120— \rt  110,  116,  120.— 
Oovernment  ryots  directed  by  Governmetit  to 
pay  revenue  to  trustees  of  a  va.\ii\,— Right  of 
suit — Personal  decree — Charge — Lievenue  Reco- 
very Act  (II of  1864,  Madras),  Sections  2  and  42. 

The  Government  directed  its  ryot  to 
pay  the  first  crop  assessment  payable  on  the 
land  to  the  plaintilT,  trustees  of  a  mutt,  in- 
stead of  to  the  Government  revenue  officers 
and  obtained  from  him  an  agreement  that 
he  would  do  bo.  Default  having  been  made 
in  payment  the  plaintiffs  sued  the  ryot  for 
recovery  of  the  amount  due  from  him  per- 
Bonally  and  as  a  charge  on  the  land,  portions 
of  which  had  at  the  date  of  the  suit  passed 
into    the    hands  of  defendants  6  to  16. 

Held,  that  the  plaintiffs  were  not  entitled 
to  a  charge  on  the  lands  and  the  suit  was 
governed  by  Article  120  of  the  second  schedule 
of  the  Limitation  Act.  Djcree  was  passed 
against  the  ryot,  and  the  plaintiffs  were  held 
not  entitled  to  a  df^cree  against  the  other 
defendants  who  were  possessed  of  the  land. 

Held  also,  that  the  claim  could  not  be 
regarded  as  one  for  rent  either  for  the  pur- 
pose of  the  Rent  Recovery  Act,  or  for  the 
purposes  of  Article  110  of  Schedule  II  of  the 
Limitation  Act. 

In  such  cases  when  the  ryot  fails  to  pay 
the  assessment  to  the  trustees  of  the  mutt 
the  latter  should  bring  the  matter  to  the 
notice  of  the  revenue  authjrities,  and  it 
would  be  competent  to  them  to  realize  the 
arrear  under  Act  II  of  1364  (Madras)  and 
pay  it  over  to  the  trustees. 

A  suit  by  the  trustees  against  the  ryot  in 
their  own  names  does  not  lie.  If  the  trustees 
BUG  the  ryot  the  amount  which  they  seek  to 
receive  cannot  be  considered  public  revenue 
but  an  income  due  to  the  m  Ut,  though  the 
right  of  the  tnutt  to  such    incj.ms    originated 
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in  a  grant  or  arrangement  made  by  Govern- 
ment 

Sections  2  and  42  of  the  Revenue  Ra- 
covory  Act  are  applicable  only  to  public 
revenue  and  not  to  the  realization  of  sum 
due  to  a  mutt.  K\sTURI  GOPALA  AY- 
YaNGAR  v.  ANANTARvM  THIVARI.  M- 
L    J.  19D3,  p    218-26  M    730 

577  ArLillO,  120-Art:  110,  120— Land  i?e- 
venae — As'icssjmnt-Suit  for  arrears  of  as- 
sess mtint. 

The  term  "rent"  is  used  in  the  Code 
only  with  reference  to  those  superior  and 
inferior  holdjrs  bjcween  whom  the  rela- 
tionship of  landlord.-^  and  tenant  subsists. 
Plaintiff  was  the  laarnl-ir  of  a  certain 
village.  Defendant  hell  certain  lands  iu 
the  Slid  villagj,  but  be  was  not  placed 
in  possession  thereof  either  by  the  plain- 
tid  or  his  predecessor  in  title  under  any 
agreem3nt.  Pliintit!  sued  to  recover  from 
thj  defendant  five  years'  arrears  of  assess- 
mjnt.  Djfeniant  contended  thxt  plaintiff 
was  not  entitled  to  claim  arrears  for 
more    thm    three  years. 

H'til,  thit  thi  3'iit  was  governed  by 
art.  120  and  not  by  art.  110  of  the  Limi- 
tation Act  (XV.  of  1S77),  th3  relationship 
batwjen  thi  pirties  b3ing  that  of  superior 
and  inferior  hold-r  and  not  that  of  land- 
lord    and     tenant.     SAD  A     SHIV    v.    RAM 

KRISHNA.    3  B    L.  R   135  =  25  B    558- 

578  Art:  110,  132 -Arts:  110,  132—46- 
s  flute  ocatpa'icy  tenant — Suit  to  recover  ar- 
rears of  rent  charged  upon  land — S.  i3, 
Gdnlral   Prooinas    Tenancy  Act. 

A  suit  to  re  ;over  arrears  of  rent  from 
an  absolute  occnpincy  tenant,  by  enforc- 
ing piyment  of  money  charged  upon  land 
un°der  S.  43  of  the  Central  Provinces  Te- 
nancy Act,  is  governed  ;by  Art.  110  and 
not  by  Art.  132.  Arrears  of  rent  for  any 
pariod  in  excess  of  three  years  cannot  be 
r.icovaroi  Gatrlshinkar  v.  L%xmanprasad. 
3  N  L.  R.  81.  16  C.  P.  L.  R.  52,  Foil, 
11  G.  P.  L.  R.  95  14  C.  P.  L.  R.  17,  1  N. 
L  R  117,  7  A  502,  21  A.  454,  22  B.  846 
24  M  233,  27  C.  180,  refd.  GOURISHAN- 
KAR  V.   LUXMAN    PRASAD.     3  N-  L-  K- 

81 

579  Art:   110.  132,— Suii  for    recovery   of 

arrears  of  rent —Personal  remedy  and  real 
rem^'iti — LimiJaHon  applicable  to  each — SIN- 
G\Rr    MaHLIDH\R  v.     LALA   PRuiMNA- 

RAIN.    3  N-  L-  R   164.  ,     _„ 

c'ee   C.    P.   Tenancy    Act   XI    of    1893. 

580  Art:  110— Art:  l\Q  —  Pre-emption— 
H)uses—Sh)p^y— Vicinage- -Right  of  owner  of 
home  at  the  bick  of  the  preempted  house 
lohere  custom  of  pre-e>nptio'i  is  not  denicd-- 
Pleading'i— Issues.  ObjecLions  as  to— Burden 
of  proif — Phyncal  possession. 

The  plaintiff  filed  a  suit  for  pre-emp- 
tion of  three  shops  with  a  baia/c'iana  situate 
at  Chandni  Chauk  in  the  City  of  Delhi 
on  the  ground  that  bis  bouse  adjoined 
the  disputed  property  at  the  back.  It 
was    not    pleaded     that     there    was    no    cub 
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torn  of  pro-emption  at  Cljandni  Ghauk  or 
that  it  did  uot  apply  to  shop  propviity.  It 
was  simply  urgod  tliat  the  plaititill  could 
Dot  claim  pre  emplion  by  virtue  of  liis 
owuership  of  the  house  at  the  back.  Tne 
Original  Court  placed  on  the  defendant  the 
burden  of  proving  that  the  plaintiff  had 
no  right  aa  pleaded  by  him.  The  defen- 
dant did  not  produce  any  evidence  and 
the  claim  was  decreed.  Ou  appeal  it  was 
urged  that  there  was  no  custom  of  pre 
emption  at  Chaudni  Chauk  in  Delhi  and 
that  the  harden  of  proof  was  wrongly 
placed  on  the  defendant.  It  was  furtlicr 
stated  that  objection  to  the  frame  of  the 
issue  was  verbally  made  in  the  Original 
Court. 

Hdd_  that  as  the  right  of  pre-emption 
was  not  denied  by  the  defendant  in  the 
pleadings  no  issue  could  be  framed  as 
to  the  right  of  pre  empiion  generally,  and 
the  defendant  having  failed  to  give  any 
evidence  the  claim  was  rightly  decreed,  for 
when  the  cusCom  of  pre  emption  exists  there 
is  a  legitimate  presumption  that  as  against  a 
stronger  the  owner  of  an  adjoining  house 
is  entitled  to  exercise  the  right  of  pre  emp 
tion.     P.  R.  83  of  18Sb followed. 

That  if  the  objection  to  the  frame  of 
the  issue  was  taken  by  the  defendant  in 
the  Original  Court  and  the  Court  refused 
to  record  it  or  to  change  the  issue  it  was 
his  duty  to  apply  by  petition  and  to  have 
it  placed  on  record. 

A  property  is  not  capable  of  physical 
possession  within  the  meaning  of  the  term 
as  used  in  article  10,  schedule  1  column  3 
of  the  Indian  Limitation  Act  when  it  is 
let  to  tenants  so  long  as  the  tenants  remain 
in  exclusive  possession  of  the  premises.  5 
W.  N,  C.  Cal,  888,  {P.  C);  P.  li.,  97  of  1880, 
48  of  1835,  reftiredto.  S.AYAD  SHARIF 
HUSAIN  V.   MUHATTMaD    YQSAF.    179  P 

L  R  1805=£8P  li,  1905 

581  Art.  Ill,  116 -Art.  Ill,  llGSuit  to  re- 
cover vnpaid  pzcrchase  vioney  and  to  enforce 
vendu,*^  li^n, 

A  suit  to  recover  unpaid  purchase  money 
due  in  respect  of  a  sale  of  hiiid.  and  to  en- 
force tLe  vendor's  lien,  i.?  governed  by  art. 
Ill  of  bch.  11.  to  the  LimioaLion  Act,  Nate- 
san  Chetii  v.  Sonudaroja  Ayyaugar,  (I.  L.  R., 
21  Mad.,  141),  followed.  Hit  Lai  v.  M'lhovi- 
di,  (i.  L.  B..,  21  All.,  4:01),  dibcusired.  Where, 
on  a  sale  of  land,  tljeto  was  no  con  raci.  in 
writing  between  the  vendor  and  purchaser  a-^ 
to  the  payment  of  the  parchaso  money  bu^ 
only  registered  sale  deed,  vvuich  recited  tliat 
the  price  had  been   paid. 

JrJeld  that  ai.-t.  115  did  not  an^-^ly  AVU- 
THALA  V.  DAYUMNA,  H  M.  l,\  J.  i_o4 
M  233-  ^ 

5b2  Art:  111,  132- Art:  111,  132  -Limita- 
tion— (Transfer  of  Property  Acl ),  scaion  5.5 
(4)  [b) — Suit  by  vendor  to  enforce  charge  for 
Ufipaid  balance   of  inii chase    nwitcy. 

Held,  that  a  suit  for  the  euforcemeut 
of  the    paymeat   of   purchase  ujoaey   by  sale 
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of  the  purchased  property  is  a  suit  to  enforce 
a  stntutory  charge  difToting  fr^m  the  liea 
which  an  unpaid  vendor  in  equity  possess- 
ed for  the  recovery  of  the  bilance  of  his 
purcliase  money  and  that  the  article  of  the 
Limitation  Act  applicable  is  article  135  and 
not  article  111.  Webb  v.  Macphersoii,  81  Cal. 
57.  liar  Lai  v.  Muhmadi,  21  All.  454  aod 
RajukHshna  Ayyar  v.  SubraJimania  kyyon, 
20  Mad.,  305  foUowcd.  Baldeo  Prasad  v.  Jit 
Singli,  Weekly  Notes,  1891,  p.  130  overruled. 
MUNIR  UN-NISSA     v.    AKBAR     KHAN.— 

A  W  N  1908.71=5  A  L  J.  243-30  A- 
172 

533  Art:  111— Art:  111— See  27  M.  28  No. 
300,   30  M.  351    No.  301  supra. 

584  Art;  111,  132— Art:  111,  1S2— Ven- 
dor's charge  upon  immoveable  property  for 
unpaid  balance  of  the  price,  suit  to  enforce. 
T.  P.   A.   S.  55. 

Haiti,  that  a  suit  by  a  vendor  to  recover 
the  unpaid  balance  of  the  piece  of  immove- 
able property  by  sale  of  the  property  is 
governed  not  by  article  111  but  by  art.  132 
of  the  Limitation  Act.  18  B  48,  22  B  R46 
and  21  A  454  followed,  21  M  141  and  24 
M  233  dissented.  31  C  57  P  C,  5  De.  G.  M. 
and  G.  735  referred  to.  SYED  TALIB  HU* 
SAIN  V.  RAM  CHARAN,  9  O,  C-  284- 

585  Art.  112— Art,  112— Resolution  of  di- 
rec'.ors  necessary  to  effect  forfeiture  of  share — 
Myvib'^rshlp  of  company  till  date  of  winding 
up-Ccdl  before  winding  up — New  liability 
created  by  S.  61  of  Companies  Act,  .3  M.  L.  T, 
25S-31  AI.  66.     See  cols.  744,  745. 

686  Art.  112,  120— Art.  112,  120— Suit  for 
money  due  to  registered  company  in  respect  of 
forfeited  shares. 

Stat  ufces  of  limitation  must  be  oonstrued 
strictly  and  must  not  be  extended  by  con- 
struction to  cases  not  included  within'their 
terms.  3  G.  L.  R.,  410,  14  Bom.,  269,  15  Bom., 
299,  10  Bom.,  483  referred  to. 

Where  the  defendant  forfeited  his  shares 
in  a  registered  compii.uy  and  the  liquidators 
sued  bun  for  m.jney  due  to  the  C(jmpauy  ia 
respect  of  unpaid  calls  on  those  shares  with- 
in s'x  years  of  the  first  default  and  of  their 
forefeiture — 

Hid,  that  article  120  of  the  second  Sche- 
dule of  the  Limitatio.i  Act  was  applicable  to 
the  case  and  tiie  suit  was  within  time,  L.  R. 
II  Ch.  App.  578;  L.  R.  Ill  Ch.  App.  412:  L. 
R  II.  Scotch  Appeals  29;  L.  R.  IX  Ch.  D. 
59.};  L.  R.  X.  Ch.  D.  118;  5  Alt.  263;  16  Ml, 
a ;  20  B  .m..  654  ;  10  Bom.,  483  referred  to. 
U\n  CHAND  RAl  V.  RANG  LAL.     70  P-  R. 

l&03-i60  P-L.  K.1D03 

5(47  A 77,.  113— Alt.  113— Award  not  filed 
ru:tJiin  six  mjnihs — Specific  performance — 
J:)!:i.t  property — Suit  for  division  of — 7  O.  C, 
369.     Sec  cols.  1714,  1715. 

5SB  Art:  113— Art  US— Partition— Suit 
for  'oossc\ssio7i  of  land  as  compensation — Re- 
veuua  Act  (XVII  of  1876),  section  219,  cl.  {d) 
—  Jurisdiction  of  Civil  Court — Contract  made 
in  course  of  partition  proceedings — Specific 
performance  of  coniiact. 
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Tiio  parties  were  co-sharers  in  a  co'-tain 
village.  It  was  agreed  britweon  tlieui,  iu 
tbe  parlitioii  proceedings  that  if  a  grove 
of  one  CO  sharer  was  allotted  to  another  co- 
sharor,  lLj  'lirst  co  shiiur  shoul  I  give  the 
othi;r  CO  shirer  laud  to  the  extent  of  tlie 
laud  of  the  grove.  A  certain  grove  of  which 
the  rosponduut  was  the  owner  viras  allotted 
to  the  appellants.  The  appellants  alleged 
that  in  July,  1887,  they  asked  the  respond- 
ent to  give  them  land  iu  lieu  of  th  •  grove, 
by  way  of  compensition  and  the  respjiid- 
eiit  refused  to  do  so.  The  appellants 
nit^kcd  for  a  decree  for  laud  of  the  same 
value  as  the  grove  as  compensation.  Thi.* 
Buit  was  iustiLuted  on  the  13th  January, 
18D9. 

Ueld,  that  the  parties  comtemplated 
that  the  agreement  should  be  given  effect, 
to  iu  the  course  of  the  partition  proceedings 
ft.nd  not  by  a  sabseque  t  suit  after  those 
prooeodings  ended,  and  that  the  suit  was 
barred  by  si  ction  210,  clause  (d)  of  the 
Oudh  Land  Revenue  Act,  1876. 

IL'ld,  that  inasmuch  as  the  suit  was  for 
specific  performance  of  a  contract,  it  was 
barred  by  article  113  of  the  Limitation  Act 
owing  to  its  institution  after  more  than  d 
years  from  the  time  when  the  appellants 
had  notice  that  the  respondent  refused  per- 
formance SUBBA  SINGH  y.  HARI  SINdH. 
5  0  C    140 

589  Art.  113— Art.  113— Arbitration— 
'^^Lvard — Suit  on  an  aioard  not  a  suit  for  specific 
jjcrformance  of  a    contract — 

Held  thit  a  suit,  to  enforce  an  award 
cannot  be  treated  as  a  suit  for  specific  per- 
formance Df  a  contract  within  tlie  meaning 
pf  Ari.  lL3of  the  second  schedule  to  the 
Limitation  Act  1S77.  Sornavalli  Animal  v. 
Mmhayya  SaUrigal  (I.  L.  R.,  23  Mad.,  69e^) 
followed.  Snkho  B^bi  v.  Tiamsiick  Das  (1.  L. 
11.,  5  All.,  263)  and  Baghubar  Dijal  v.  Madan 
M'haii  Lai  (I.  L,  R.,  16  All.,  8),  distinguished. 
SHEO  isARAIN  V.  BENI  MADHO,  23  A- 
285- 

'  590  Art  113— Art  113— Suit  for  recovery  of 
fropcity  based  on  an  agreement  to  provide 
fundu  IS  a    stcit  for   specific   performance  —  Ex- 

■toriioiiate   and    unconscionable    terms   of   suck 

■  an  agreement,  not  to  be  enforced  —  Veste'd  right 
■ — Refusal  to  perform  one's  part  of  agreement. 

One  J,  bciig  desirous  of  recovering  a 
l*!rge  property,  to  which  he  bad  become  en 
titled  as  the  nearest  collateral  of  one  D,  enter- 
ed into  an  ngrotment  in  1885,  with  the  father 
of  plaintiffs  1  and  2  and  other  persons,  ac- 
cording   to  which  they  were    to  find    tbe  ne- 

■  cessiry  funds  for  the  litigation,  and  after 
the  prop  'rty  was  recovered,  I  was  to  take  5 
annas  and  the  rest  was  to  he  divided  in  spe- 
cific shares  between  the  other  persons  in- 
cluding tbe  father  of  plaintiffs  1  and  2 
A  suit  for  the  recovery  of  two  villages  was 
first  instituted.  During  the  pendency  of 
that  suit,  /  died  leaving  a  son  B,  who  in 
1886  agreed  to  take  only  3  annas,  and  tlie 
shares  of  the   plaintiff's   father   aud  another 


person  were  incroa.sed  by  one  snna  each.  B 
wiis  substitutei  iu  I's  place  and  the  suit  was 
eventually  decreed  and  all  obtained  posses- 
sion according  to  the  shares  agreed  to.  Sub- 
sequL'nily,  Ji  alor»e  brought  a  suit  for  the 
recovery  of  another  poriou  of  the  prcjpcrty 
and,  ig'.oring  tho  agreeinonts  of  l.SvS.5  and 
18i6,  sold  a  ten  annaa  share  in  thr3  remain- 
ing property  to  one  iJ.  Tbe  father  of  plaia- 
tiff.s  1  and  2  applied  in  18UU  to  bo  made  a 
party,  but  liis  application  wat  rejected. 
That  suit  also  \vas  decreed  in  18'J1  and  other 
suits  were  brought  up  to  18 38,  when  practi- 
cally tbe  whole  of  the  property  had  beea 
recovered.  After  tho  appticacioa  of  plain- 
tiff's father  was  r  j  .cteJ  in  1890,  no'hing 
w,)s  done  either  by  iiim  or  by  the  plaintiffs 
till  1905.  when  the  pi'o.^ent  suit  to  recover 
plain tifi's  share  in  tno  property  decreed  was 
instituted. 

Held,  that,  in  any  view  of  tbe  case,  the 
plaintiffs'  suit  was  liable  to  be  dismissed.  If 
by  the  ngreoments  of  18S5  and  18i:6.  lO  tide 
vested  iu  the  pluntitl,  the  suit  slr-ul  I  be 
treated  as  one  for  .spocifi';  perfoiixiance  a'ld,  as 
such,  wns  birrod  by  limitation  under  Art.  113 
of  Sch.  II.  of  the  Liui, ration  Act.  If  title  pas- 
sed then  tho  p!  lintiff.s  could  not  recovt;r  on 
tbe  strength  of  the  agreements,  as  their  father 
had  refused  to  carry  out  his  part  of  the  agree- 
ment. 

Held,  also,  after  reviewing  all  the  circum- 
stances of  the  cxsQ,  that  the  ngieemants  were 
extortionato  and  unconscio'iAob  and  there- 
fore could  not  be  enforced.  KUAR  RAM 
GilULAM  SINGH  v.  KUAR  PARTAB 
SINGH.     lOO.  CV173. 

59i  Art  !13,  114-Art  11-3,  114-Suit  based 
on  compromise  for  recovery  of  immoveable 
property. 

The   plaintiffs  brought  a   suit   to  recover 
posspssion       of      immovable      property       to 
which  they  alleged   they  bocanii  entitled  un- 
der an  award,  dated  24th  December  1894.     lb 
appeared  thc;defcndant  had  brought  four  suits 
in  the  Revenue  Court  agiinst  the  plaintiff   in 
respect  of  certain  villages.    These  suits    were 
referred    to    aibitratiou,  and    an  award   was 
passed    by    the    arbitrator  in    the    terms  of  a 
compromise  entered  intobitwecu  the  parties. 
According  to  the  compofmisc  it  v.' is  arranged 
that  the  parties  should    transfer,    the    one    to 
the  o'her,  different  portions   of  thj   property 
which  was   in  dispute.     The  C  'urfc   dismissed 
the  plaintiff's  suit,  on  the  ground  that  it    was 
barred  under    Art.  813  of  Schedule  II.  to    tue 
Limitation  Act.  On  appeal  in  the  High  Cou.-b 
it  was  contended  on    behalf    of  tho    appellant 
that  the  compromije  set    forth  in    the  award 
should  not  be  treated  as  a  contract    but    as  a 
declaration  o'  title  of  the   parties  to  the    pro- 
perty mentioned  in    it  whicn  ihey    mutually 
agreed  to  cKchange    and    that    suit  was    pro- 
perly    brought    for     posse.-sion    of    property 
agreed  to  be    transferred    to    them,    and    that 
the  article   of    limitation    apphcable     to    the 
suit  was  article  144. 

H>'ld,    over-ruling    the    contention,    that 
the  article  applicable  to  the    suit  was  113  and 
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not  114.  TALEWAR  SINGH  v.  BAHORI 
STNGH.    A-   W.  N.    1904.    p.  72=26  A 

592  Art:  313,  IIG,  144_Arl:  113,  IIG 
a>id  144- Suit  for  possession  on  title  o/ ortha- 
mulyani   lease. 

In  a  suit  for  possession  based  on  the 
title  of  an  orthomulynni  lease,  the  article 
applicable  is,  neitlier  Art.  113  nor  110,  but 
Art.  144,  of  the  Limitation  Act,  1877.  (13 
B.  L.  R.  312  at  322  P.  C.  refd.i  MOGERA- 
NANDl  u.  PaRAMESHWAR  UDPA,  3  M 
L    T  241. 

593  Att.  113,  120,  178— Art  115,  120,  178- 
Suit  to  recover  possession  of  land — Arbitra- 
tion award,  not  filed  in  Court,  nor  enforced— 
Award,  valid,  effect  of— Merger  of  original 
title.  4  C.  L.  J.  162—33  C.  881.  See  Col- 
1714. 

594  Art  113,  U2,  144— Art  113,  142,  144- 
Suit  by  putnidar  against  zemindar  for  posses- 
sion of  lands  granted  on  putni. 

A  suit  by  a  putnidar  for  possession  of 
iand  granted  by  a  zemindar  on  putni  in  1854, 
and  subsequently  resumed  by  Government 
and  made  over  to  the  zemindar  only  in  1899 
is  governed  by  Art.  113  of  the  Limitation 
Act.  RANJIT  SINGH  v.  RADHA  CHARAN 
CHANDRA,  84.  C.  546. 

595  A'rtn3,lU-Art  113,144— Lease -Suit 
for  specific  peoformance  of —Suit  for  possession 
of  immoveable  property . 

Where    the   lessors    contracted    to    give 
possession    to   the  lessees   but  did  not   do  so 
and  the  lessees  brought  a  suit  for  possession' 
more  than  three   yeare  afterwards,  held,   that 
the  suit  was  one  for  the  specific  performance 
of  the  contract  and  was  governed  by  Art  113 
and    not   Art.    144,  Sch.    II,    Limitation    Act 
and  the  suit  was  barred  by  time.  CHARNA  ij 
BANSLAL,  5- A- L.J.  529. 

596  Art  1\4—Art  114— See  26  A.  497.  No. 
591  Supra, 

597  Ar^ll5-Ari  115-See26  B.  562  No 
238,  17  M.  L.  J.  537.  No,  308,  31.  0.  519  No" 
355,  29  A.  579  No.  419,  8   0.   C.    166    No.   552 

Snpra. 

598;     Art:   115,    120,  132-Art:  1)5,  120,  132 

— Mahkana— Swii  for  recovery  of  arrears  of 
mahkana  without  seeking  to  enforce  the  charqe 
upon  the  land. 

A  suit  for  recovery  of  arrears  of  maZi^ca- 
nn  where  the  plaintiff  does  not  seek  to  en- 
force the  charge  upon  the  land  for  which 
tnahkana  is  payable,  is  governed  by  Article 
15,  Schedule  II,  of  the  Limitation  Act.  7 
All,  502;  S.  0  ,  L.  R  ,  1?  I.  A.  12;  12  Cal.  889 
distinguished.  KALLAR  ROY  v.  GANGA 
PERSHAD  SINGH.     83  C-  998- 

599-  ^rt:  116— krt:  UQ— Vendor  and  pur- 
chaser— Implied  contract.  Suit  for  return  of 
price  16  M.  L.  J.  396— See  Cal:  T.  A.A.S.  55 
(2j  Cal;  595. 

60p.  Art:  116— Art:  116— Receipt  for  money, 
contaijiing  terms  of  sale,  signed  by  vendor  and 
not  by  purchaser--'' Contract  in  writing  re- 
gistered.'" 


Acts  Sup:   Govt.  (IX  of  1908;    {Contd.) 

The  mere  recital,  in  a  sale-deed  that  the 
consideration  has  been  paid  is  not  a  "con- 
tract in  writing"  to  pay  the  consideration 
within  the  meaning  of  art.  816  of  the  se- 
cond schedule  to  the  Limitation  Act;  and 
where  a  sale  deed  contains  the  contract  of 
sale  which  has  preceded  the  actual  sale, 
art.  116  may  apply  even  though  the  sale- 
deed  contains  an  acknowledgment  that  the 
consideration  has  been  paid,  when  in  fact 
it  has  not  been  paid.  Aouthala  v.  Dayum- 
ma,  (I.  L.  R  ,  24  Mad.  233),  followed. 

Semble,  that  a  d')cument  executed  and 
given  by  a  vendor  of  property  to  his  pur- 
chaser, and  registered,  acknowledging  pay- 
ment of  a  sum  of  money  on  account  of  the 
purchase  price,  and  providing  that  the  ba- 
lance should  bo  paid  within  a  certain  date, 
is  a  "contract  in  writing  registered,"  withia 
the  meaning  of  art.  116  of  second  schedule 
the  Limitation  Act,  though  it  be  not  signed 
by  the  purchaser.  Kotappa  v.  Vallur  Zamin- 
dar,  (I.  L.  R.,  25  Mad.,  50),  and  Ambala-vana 
Pandaram  v.  Vaguran,  (I.  L.  R.  19  Mad, 
52),  approved.  SESHACHALA  NAICKAR  v, 
VARADA  CHARIAR,   25  M- 55- 

601  Art.  116— Art.  116— Contract  in  writ- 
ing— Signature, 

Art  116  of  the  Limitation  Act  will  or- 
dinarily apply  only  to  contracts  in  writ- 
ing signed  by  both  the  parties  to  it.  It 
may  also  apply  as  against  the  party  who 
has  not  signed  the  registered  instrument 
if  his  assent  to  it  appears  from  the  agree- 
ment itself.  APAJI  V.  NILKANTHA,  8  fi.  L. 
R  667 

602  Ari.  116— Art.  116 -Plaint- Sufficient 
disclosure  of  cause  of  action — ''Contract  in 
writing  registered''  signed  by  one  party  there- 
to. 

During  the  course  of  certain  litigation 
in  which  B  was  suing  A  on  a  promissory 
note,  a  compromise  was  arrived  at  under 
which  A  undertook  to  execute  a  mortgage  in 
favour  of  B  and,  in  consideration  thereof, 
B  undertook  to  withdraw  an  appeal  which 
was  pending  at  the  time.  The  mortgage 
was  executed,  and  the  urd  rtaking  to  with- 
draw the  appeal  was  embodied  in  the  mort- 
gage deed,  which  was  registered,  but  signed 
only  by  A.  B,  in  breach  of  his  undertaking, 
permitted  the  appaal  to  proceed,  and  ob- 
tained a  decree  on  20bh  November  1891,  which 
he  subsequently  executed  against  A,  recover^ 
ing  the  value  of  the  promissory  note  upon 
which  he  had  originally  sued.  He  also  re- 
tained the  mortgage  which  had  been  exe- 
cuted in  the  compromise.  A  now  sued  to 
recover  from  B  the  amount  wh  ch  B  had 
collected  under  the  decree,  stating  the  cause 
of  actiqn  as  having  arisen  on  the  date  of 
that  collection,  namely,  29fch  October  1893, 
when  it  was  contended  that  the  suit  was 
not  maintainable  inasmuch  as  the  decree 
had  not  been  set  aside,  and  that  even  if 
treated  as  a  suit  for  damages  for  breach  of 
the  undertaking  to  withdraw  the  appeal,  it 
was  barred,  as  the  date  of  the  breach  was  the 
date  of  the  decree,  {viz.,  20th  November  I89i), 
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which  bad  boen  wrongly  obtained,  and  this 
Buit  hud  not  been  brought  witViin  three  years 
from  that  date,  the  plaint  having  been  filed 
on  14th  September  1896. 

Held  that  inasmuch  as  a}l  necessary  alle- 
gations were  made  in  the  plaint,  the  con- 
tract and  its  breach  being  alleged,  and  as 
the  defendant  undersLood  what  the  claim 
against  him  was,  the  plaint  sufficiently  dis- 
closed a  cause  of  action  for  damages  for  the 
breach  of  contract. 

Held  also,  that  the  undertaking  in  the 
mortgage  was  ^'an  agreement  in  writing  re- 
gistered" within  the  meaning  of  art.  116  of 
the  Limitation  Act  and  that  consequently 
the  claim  was  not  barred.  The  fact  that 
the  instrument  was  not  signed  by  B  did 
not  take  the  case  out  of  the  operation 
of  that  article.  KOTaPPA  v.  VALLUR  ZA- 
MINDAR,25M-  50- 

603  Art:  116~Art:  116— Breach  of  con- 
tract in  w  riling  registered — Lease  of  villages 
— Executory  contract  to  deliver  such  posses- 
sion as  the  nature  of  the  property  admits — 
Alere  execution  of  lease  of  villages  not  a  de- 
livery  of  possession. 

By  a  registered  document,  dated  11th 
November  1893,  defendant  leased  certain 
villages  to  plaintiff  for  a  term  of  seven  years 
and  eight  months.  On  5th  December  1893, 
plaintiff  applied  to  be  put  into  possession 
of  the  villages,  but  never  obtained  posses- 
sion. On  11th  November  1899,  plaintiff 
brought  this  suit  for  possession  and  in  the 
alternative  for  the  damages  which  he  had 
sustained  by  the  failure  on  the  part  of  de- 
fendant to  put  him  into  posssssion.  On  the 
plea  of   limitation    being  set  up 

Held  that  the  claim  far  damages  was 
not  barred,  it  being  governed  by  art.  116  of 
scb.  II  to  the  Limitation  Act.  Both  in  the 
case  of  a  sale  and  of  a  lease,  the  registerpd 
instrument  by  which  such  sale  or  lease  is 
effected  not  only  operates  as  a  grant,  but, 
in  the  absence  of  a  contract  to  the  con- 
trary, is  also  construed  and  operates  as  an 
executory  contract  to  deliver  to  the  vendee 
or  lessee  such  possession  of  the  property  as 
its  nature  permits;  and  the  breach  of  such 
an  obligation  U  a  breach  of  a  contract  in 
writing  registered  within  t1>o  meaning  of 
the  article-roferrGd  to.  It  was  also  contend- 
ed by  the  defendant  that,  inasmuch  as  the 
ryots  were  in  actual  occupaUon  of  the  vil- 
lages which  formed  the  subject  matter  of 
the  lease,  the  defendant  h'd,  in  fact,  by 
the  mere  ex'.'cutiou  and  delivery  of  the 
lease,  given  plain tifl  such  p.)sses3ioa  as  the 
subject  matter  of  the  lease  permitted  and 
that  plaintiff  coald  have  collected  the  rents 
without  any  further  aot  on  the  part  of  the 
defendant. 

Hi'ld  that  possession  had  not  been  given 
THE    ZAMINDIR    OP    VlZIANAGUAM    v. 
BBHARA    SURYANARAYANA    PaTRULU. 

25  M  687 

604  Ari  116— Ar^  116 -Suit  for  compen 
sation  for  breach  of  cov67iani  in  a  registered 
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sale  deed. 

In  a  contract  of  sale,  in  writitig  anJ 
registered,  all  terms,  which  the  law  iinpiioa 
or  reads  as  part  of  the  contract,  must  also  bd 
regarded  as  part  of  the  registered  writing 
for  the  purposes  of  Art.  116  of  the  Limitation 
Act  and  so  where  an  expr  ss  agreement,  on 
the  part  of  the  vendors,  to  reimburse  the 
vendee  all  costs  incurred  in  obtaining  the 
possession  of  the  property  sold,  is  contained 
in  the  sale-deed,  a  suit  for  broach  of  such  a 
covenant,  which  may  even  be  regarded  as  an 
express  one,  will  surely  be  governed  by  Art. 
116.  (21  M.  8  and  25  M.  587,  foil  11  B.  475,  25 
B.  598,  3  A.  160  712,  18  A.  and  19  G.  123,  ref. 
BAHADOR  LAL  v.  JADHAO  2  N-  L-  R-, 
174. 

605  Art  116— krt  116— Loan— Promise  to 
pay — Personal  obligation— Mortgnge-deed,  in 
operative,  effect  of — Mortgage,  collateral  or  sifc6- 
stitiitional. 

Every  loan  implies  a  promise  to  repay, 
and  an  unqualified  admission  of  indebtedness 
is  equivalent  to  an  express  covenant,  and 
creates  a  personal  obligation.  3  Coinstock,  N, 
Y.,  2Gi  followed. 

When  there  is  an  existing  debt,  and  the 
payment  of  it  is  secured  by  a  deed  intended 
to  operate  as  a  mortgage,  the  pre-existing 
personal  liability  of  the  debtor  is  not  super- 
seded. 15  Wendell,  N.  Y .,  218,  and  7  ^iCrgeant 
and  Rawle,  (Pa.)  218  applied. 

If  the  mortgage  proves  to  be  inoperative, 
the  creditor  is  entitled  to  enforce  the  personal 
obligation. 

Whether  tho  mortgage  is  intended  to  be 
collateral  or  substitutional  i.-;  a  qaesti^^n  of 
intention.    2  Barbour  N.  Y  ,  bb'd  followed, 

A  suit  to  recover  money  due  upon  a 
registered  bond  is  a  suit  for  compensation 
for  breach  of  contract  in  wi'itiiig  registered 
within  the  meaning  of  Art.  116  of  Sch.  II  of 
the  Limitation  Act.  6  Gal.,  94,  and  3  All.,  600 
folloioed, 

A  document  which  is  intended  to  be  a 
mortgage  but  is  not  operative  as  such,  becanso 
not  duly  attested,  is  admissible  in  evidetica 
as  a  money-bond.  Section  68  of  the  Evi- 
dence Act  has  no  application  to  such  a  c  ise. 
ETHEL  GEOUGINA  KEllR  y.  CLA'iA  B. 
RUXTON.    4  G-  L.  J.  510. 

60^  ?^rtll6—krt  na-Gontract  ill  2u ri- 
ling registered — Goiitvact  signed  by  only  wia 
party,  but  acted  on  by  b>tli — C'^yvendut — lUniiLe 
consequence  of  breach  of  Gontract — Lkimige, 

A  contract,  v/hich  has,  ia  fact»  been 
registered  is  no  less  a  "  contract  in  writing 
registered  "  within  the  meaning  of  Article 
116  of  the  Limitation  Act,  beeiiu-;a  it  bairs 
the  s'gnataie  of  only  one  of  the  parties,  iti 
the  absence  of  any  statutory  provision  regard- 
ing the  signatures.  Ambalalavaua  Pandar.i.ii 
v.  Vaguran,  19  Mad.  52,  Kotappa  v.  Valiur 
Zamindar,  25  Mad.  50,  Zamind.ir  of  Vizaana- 
gram.  V.  Bohera  Suryanarayana  Patiulu,  25 
Mad.  587  followed.  Apaji  Bapuji  Karjapi  u. 
Nilikantha  Annaji,  3  Bom.  L  R.  067,  not 
followed.     Where  there  is  no  agreement  ba* 
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twecn  the  lesser  and  (!io  le.-seo  thab  the 
lessee  was  to  pay  to  tbo  aupoi'ioi-  laiullor  Is 
the  rout,  whi<;h  tlic^  le.-scrs  were  bvuiid  to  pay 
to  them  ut.dor  their  con  tract  wiih  the  su- 
perior Inndloids,  au'i  owing  to  the  i'ailui'o  of 
the  Icssi'O  to  pa}  the  rent,  tbu  iQaio.I  pi'oporty 
was  sold. 

Held,  that  the  loss  of  the  pvopoi'ty  was 
not  the  uatural  oonsequenco  ol  the  default 
of  the  lessee  to  comply  witli  his  c.;vuniint 
and  tlio  lessors  are  only  entitled  to  o)inpen- 
sation  for  any  loss  or  damage,  wliiuh  natu- 
rally avo'^.e  in  the  usual  course  of  things  for 
the  "breach  of  the  contract.  OIHTSH  CHAN- 
DRA D\S  V.  KUNJA  Bh.HAUX  MaLO  12-  C- 
WN.  628=85  0.  683 

607  Art  116- /!v/  IW-'Tronsfn  of  pro- 
2)erty  Act  {IV  of  J8Sb),  .s.  98—liLter(&t,  claim 
fcr  lecovenj  of,  by  sale  of  morigaacd  ■picperty — 
Damagcii. 

U.  sued  R  P.  for  the  recover  of  a  sum  of 
money,  principal  and  interest  due  upon  a 
mortgage-deed,  executed  by  R.  P.,  by  !.be 
sale  of  the  mortgaged  property.  It  was 
admitted  that  a  decree  for  sale  could  bo 
passed  lor  principal  sum  under  the  terms  of 
tlie  deed. 

Bchl,  that  the  terms  of  the  mortgage-deed 
evidenced  it  to  be  anomalous,  and,  therefore, 
the  rights  and  liabilities  of  the  parties  must 
be  determined  by  their  oontvacfc  as  embodied 
in  tbo  deed. 

Held,  further,  that  under  t1ie  terms  of  the 
deed  tlie  parties  did  not  intend  that  the 
mortgagee  should,  in  any  event,  be  entitled 
to  a  decree  for  sale  in  respeoli  of  the  in- 
terest. 

Held  also  that  the  iTiurtgagoo  was  entitled, 
under  art.  llG,  sch.  ii  of  the  Liraif.ition  Act, 
to  iulerest  by  way  of  damage.-,  for  gix  years 
previous  to  the  suit,  which,  having  regard  to 
the  terms  of  the  deed,  could  not  be  held  to  bo 
a  charge  on  the  land.- RAM  PARSHAD  ^;. 
UMIUO.     7  Q.  0.,    11. 

603  A?-^  116'— Ari'  115 — Dn mages  for  breach 
of  coiiirtict-Liiu iia.  ion-Kxpresscoveuat!,  breach 
of  Indian  Contract  Act  (IX  of  IS?-'),  S  73— 
Collateral  ox  cause (^uential  'dnmanes-^- Remote 
mid  indiiect  duvn'.rjrs  or  los^,  if  recoverable. 

Art.  116  of  Sch.  II  of  the  Limitation  Act 
applies  to  a  suit  for  compo;'si:it)a  for  the 
breach  of  a  contract  in  vvriting  and  regis- 
tered, and  the  suit  is  in  time  if  it  is  com- 
menced v.'ithin  si:^  yuars  from  the  date  whei 
the  contract  was  broken.  D\SWA>TT  SINGFI 
V.  SySD  SI-IAH  6  0-  ti.  J.  898.  («ee  for  the 
same  case  Contract  Act  IX  of  1872  S.  73  Col. 
335  ) 

G03  Art.  IIQ,  118- AU.  lie,  llS-CHstoir,— 
Muhavnnadan  luaiv—Adnpticn—Will—Kikhi 
Mughais  of  Mndki  Town  in  Ferozimr  Dislvic.t 
folloiving  agricitUn.re  far  nirre  tiian  a  century 
^-hihc.'icntiy  invalid  adoption  need  not  b&  im- 
pugned. 

Held  that  Kilcbi  Mcghals  of  Mudici,  a 
town  in  Firozpur  Districc,  are  governed  in 
matters  of  inheritance  by  M;i 'soni-idan.  Law 
waich  dots  not  recogi;;se  adoption,  and  t!-\at, 
on   account  ot  their  not   living   in  a    village, 


the  fact  of  their  following  Rgricultu'  e  rises  no 
presumption  of  thinrhwing  ilso  adopted  cus- 
toms of  agriciiLural  tribes  (IG  P  R  lUOG  refd.) 

IL'ld,  also,  that  an  adoption  inherently 
invalid  need  not  be  impugned  independently 
of  the  claim  brougl)t  for  possessiot)  of  tha 
adopter's  estate  after  his  death.-  and  that  such 
a  claim  does  not  become  barred  by  limita- 
tion simply  on  the  ground  that  no  suit  for 
d  >claration  of  its  invalidity  has  been  brought 
within  six  years  under  Art.  118  of  2nd  Sche- 
dule to  Indian  Limitation  Act  XV  of  1877. 
(8i)  P.  R.  1IX)5  F.  B.  foil),  31  P.  W.  R.  1907— 
1  P.  R.  1907  diss) 

Held,  further,  that,  according  to  Maho- 
mi'>dan  Law,  a  will  in  favour  of  an  heir  is 
valid  up  to  the  extant  onlv  of  J  of  the  testa- 
tor's property.  NIZAM  u.^BHANA,  56  P-  W- 
R.  1908- 

810  Art.  116— Art.  llG^Limitation  ^ 
.\ pplicalion  for  recovery  of  balance  due  after 
sale  of  mortgaged  property — Decree  for  sale  of 
mnrtqag^d  property  — Transfer  of  Property  Act 
{IV of  lS8-i).s.    90. 

H'llf  that  in  considering  whether  the  re- 
covery of  the  balance  renioaning  due  aftfr  thg 
sale  of  the  mortgag.!d  prop^irty  was  barred  by 
limitation  regard  sliould  be  had  to  the  date  oif 
the  suit  on  the  mortgage- bond  and  not  to  the 
date  of  the  application  under  s.  90,  ^Transfer 
of  Property  Act. 

Held,  SlIso,  that  art.  116,  sch.  11,  Limita- 
tion Aot.  1877,  applies  to  suits  and  not  to  ap- 
plications undtr  a-.  90,  Transfer  of  Property 
Act,  which  cannot  be  regarded  as  the  institu- 
tion of  a  fresh  suit.  In  such  cases  the  effect 
i  of  payment  af  interest  within  limitation 
mast  also  be  corisidored  in  connection  with 
the  application  under  s.  90.  BISBESHAft 
DAYAL?',  MOHAMMAD    IBRAHIM  KIlAN. 

6  0.  G   SO 

6il  Art.  J16-—Art.  US— Limitation— Snii 
for  compensatiaii  for  the  breach  of  a  contract 
in  wri:uig  registered. 

A  registered  mortgage  bond  providecl 
that  the  amount  secured  by  it  should  bo 
p  lid  by  instalments  and  that  in  case  of  de- 
fault the  mortgigee  would  be  entitled  to  takQ 
possession;  further  that  should  there  be  any 
loss  in  the  recovery  of  the  amount  due  or  ia 
delivery  of  possession  of  the  mortgaged  land, 
the  mortgagee  would  have  pow.ir  to  realize 
the  am^ount  secured  by  the  bond  with  inter- 
est at  1  per  cent  from  the  date  of  the  causa 
of  action  till  repayment,  either  from  the  per- 
son or  from  the  property,  movable  or  immov^ 
able,  of  the  debtor,  or  from  the  property 
mortgaged. 

Held  that  a  suit  based  upon  the  foregoing 
covenant  to  reoover  the  mortgage  money 
upon  failure  of  the  morigagor  to  pay  instal- 
ments was  in  suhsranco  a.  suit  for  compeU' 
sat  ion  for  breach  of  contract  to  which  tha 
limitation  prescribed  by  article  116  of  the 
s,econd  schedule  to  the  Indian  Lnnifcatioa 
Ace,  applied.  Husain  Ali  Khan  v.  Ha/i.z  Ali 
Khan,  3  All.  60,  referred  to.  COLLSJTOii 
OF    MIKZAPURy    DAWAN    SINGH.     |>  A» 

L  J.  486  A.  \¥  N ,  1903.  160 
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612-  Ar/,  116' — Art.  116— Suit  for  compensa- 
tion for  breach  of  contract  in  writing  and  re- 
gistered, and  suit  for  rent,  differpnce  belicecn. 

A  suit  for  recovery  of  draiiiago  charges 
payable  by  a  tenant  to  bis  landlord  under 
S.  4'2,  cl.  (b)  and  S.  44,  sub  section  (1)  of  the 
Bengal  Drainage  Act  must,  having  regard  to 
the  provisions  of  cl.  (2)  of  Seh.  Ill  of  the 
Bengal  Tenancy  Act,  be  brought  within 
three  years  from  the  last  duy  of  the  Ben 
gali  year,  in  which  the  sum  claimed  fell 
due. 

It  is    perfectly    lawful    for  parties  to  sub 
Btitute   for    their    statutory    obligation  under 
the  Bengal   Drainage   Act,  a  coutraciual  obli- 
gation.    32  P.  R.  1019  rufd. 

Where,  however,  the  contract  of  tenancy 
oontaii^s  nothing  more  than  a  covenant  by 
the  tenant  to  pay  to  his  landlosd  draiufige 
charges  in  accordance  with  the  Statute,  and 
no  contractual  obligation  is  created  in 
Bupression  or  modification  of  the  statutory 
obligation,  but  contains  merely  a  recital  of 
the  statutory  obligation,  Art.  116,  Sch.  II  of 
Limitation  Act  has  po  application.  (19  C.  1 
refd  )    NaPFAR  CHANDRA   MAJI  v.  JYOTE 

KUMAR  mukerjb:e.    5  C-  L-  J.  19. 

613.  Art.  116,  132— Art.  116,  132-  Interest- 
Mortgage--  Lease. 

Held,  that  the  mortgagee  was  not  en- 
titled to  any  interest  when  there  was  no 
covenant  in  the  deed  rehitiug  to  it. 

A  charge  must  be  expressed  in  writing 
registered  and  cannot  be  raised  by  iroplica 
tion.  When  the  property  morfgagea  was 
leated  to  the  mortgagor  for  one  year  and  the 
rent  due  thereon  was  made  a  charge  on  the 
property; 

Held,  that  rent  was  recoverable  for  three 
years,  but  it  was  chargeable  on  the  property 
for  one  year  only.  Nf-ither  Article  11(3  nor 
Article  132  was  applicable  to  the  case. 

Held,  also,  that  r.;nt  could  not  be  dec- 
reed as  interest.  KUTTI  UMMA  v.  MA- 
DHAVA  MENON.    M.  L.  J.,  1901,  ?  18G. 

614  AW.  116,  120,  132— Art.  116,  120,  132— 
Transfer  of  Property  Ac!  (IV  if  ISS2),  Siclion 
73 — Sale  for  arrears  of  revenue — Charge  on 
sale  proceeds — Revenue  Side  Law  (Act  XI  of 
1859),  Section  54. 

When  an  estate  is  sold  for  arrears  of 
revenue  the  mortgage  of  a  share  of  such 
estate  executed  bet/weon  the  date  of  default 
and  the  date  of  sale  is  invalid  as  against  the 
purcliaser,  but  the  mortgagee  is  entitled  to 
a  charge  on  the  surplus  sab:  proceeds  after 
payment  of  the  arrt-ars  of  revenue.  11  Cal., 
USf.llowed,  15  Cal  ,  54G  explained. 

The  article  of  the  Limitation  Act  appli- 
cable to  a  suit  broiiglii,  bv  tho  mortgagee  to 
enfi^rce  such  charg-!  is  not,  Art.  116,  or  Art. 
120  but  Art.  io2  and  tiie  date  from  which 
the  pi^riod  of  limitariun  bogin.^  to  run  is  the 
due  date  uncior  tlni  mortgage  bond  and  not 
the  date  of  sale.  27  Cal,  1P>0.  5  V/.  i\',  Cxi  , 
356  fi'ilouuid.  UMATAR\  ("rlJPTX  v.  UMA 
OH  \ Ran  sen.    3C  Ij  J-  52. 

See  Jar  the  same  case  cqI,  632. 
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615  ■^*'^-  ■"^«  ^^"5 — Apjdicalinn  for  pcraO' 
nal  decree  for  balance  of  judgment  debt  nd.  ic- 
nlized  (it  mortgage  sale — Liinitalicn  11  C.  W. 
N.  671:  See  T.  P.  A.  IV  of  18S2  i.  90  Col. 
692, 

616  ^rt:  116— Ar':  llC^S^-e  9  C.  W.  N.  679 
No.  424,  11  C.  W.  N.  908  No.  472,  7  C.  L  J. 
279  No.  481,  8  O.  C  166  No.  .552,  A.  W.  N. 
1907  P.  108  No.  55.3.  A.  W.  N.  1908  P  185  No. 
554,  l.S  M.  L.  J.  4-5  No.  57.1,  4  P.  R.  190^ 
Rev.':  No.  572.  A.  W.  N.  1903  P.  210  No.  57.f, 
12  (;.  W.  N.  724  No  574,  12  G.  W.  N.  724,  No. 
575,  26  M.  780  No.  576.  21  M.  283  No.  58 i,  3 
M    L.  T.  241  No.  592  supra. 

617  Art.  118-  Art.  118— Adoption— Decla- 
ration that  the  ad  ption  is  invalid — Knowledge 
— Lentil  of  adopter — Dale  f, am  whicJi  iimiia- 
tion   r7ins. 

B  adopted  N  on  tbe  17th  ^larch,  1891. 
On  the  30th  i\[arch  1897,  B  died,  'i'he  plnin- 
tiffs  filed  this  suit  on  the  14th  April,  1899, 
for  a  declaration  that  the  adoption  of  N  was 
invalid. 

H'dd  that  the  suit  not  having  beea 
brought  within  six  years  from  the  17th 
March,  1891,  the  diite  on  which  the  plaintig 
came  to  know  of  the  adoption,  was  barred 
ur-der  art.  118  of  sch.  II  to  the  Limitatioa 
Act  ('XV  of  1877);  and  that  the  fact  that  B 
died  within  six  years  of  the  date  of  the  suit 
could  not  prevent  the  bar  of  limitation. 
RAMCHNDf^A   v.  NARAIN,    J.    L.   E-,  27 

B  615-5  B.  li.  R.  583. 

618  ^^'^-  118— Art.  118—Siut  against  adoptee 
by  reversioner  of  adopter  for  poi^re^sion  of 
ad'ipter's  property  in  adoptee's  posses.sto??. 

Wher3  property  is  in  the  poi<session  of  a 
per.-o;-  as  the  adop'ee  of  the  last  male  owner, 
a  suit  by  a  reversioner  of  such  last  male 
owner,  for  p."sse.-sion  of  the  p-operty,  is  gov- 
erned by  Art.  118,  and  time  runs  from  the 
datt.,  when  the  alleg' d  adoption  became 
known  to  tlie  rever;ioncr  (plaintiff  .  56  P.  R. 
190-s  25  B.  337  P.  C ,  13  C.  8C8  P.  C  refd. 
ISIT.\R  V.  PARTAP  SINGH.  38  P  R-  l£07 
=  ::3P  L  F.  1908- 

6J9  Art.  118— Alt.  118 -Suit  by  reversioner 
for  posie.sio7i — Difendani's  plea  as  adoptid 
son. 

The  plaintiff,  as  the  next  reversioner, 
brc>ught  this  suit,  for  possession  of  immove,- 
ablf  property  left  by  a  deceased  sonle.'^s  pro- 
prietor. The  defendant  contended  that  Ive 
was  adopted  by  ib.o  widow  of  the  dtcearod 
ai.d  thi^.t  tbe  suit  was  barred  under  art.  118 
of  Sch  II  of  the  Ijiniibation  Act.  The  widow 
was  proved  to  have  no  authority  from  htir 
husbai-d  to  adopt  a  son  to  him. 

Held,  thatarv  118  of  Sch.  II  of  Limita- 
tion Act  did  not  a?.'ply.  That  article  gcwrna 
only  such  cases  where  there  is  a  dispute  as  to 
the  validity  cf  an  adoplion  and  not  ca.-cs 
likt-  tb.e  present  one  where  the  widow  having 
had  no  power  from  hi^r  blis'jand  to  adopt, 
the  adoption  was  a  nuUilv  abijiirio.  K.aRaaI 
DAD  V.  NATHU,  98  P  11-  1906.  Civil. 

820  ^-^^-  118  — Alt.  118 — Linnlatii^n-Ad' 
opcioti— Suit  for  posi,esuion  of   immoveable  p to- 
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perty  in  which  defendant  sets  up  adoption  as 
defence  in  support  of  right  to  Jiol.d  properly. 

Whoti  a  suit  for  possossion  of  iniinovo- 
ablo  property  is  filed  and  tlio  dofoiidaut  sets 
up  right  to  hold  tho  property  by  reason  of 
his  being  the  adopted  sou  of  tho  deceased 
owner  of  tho  property 

Held,  that  article  118  of  the  second  Scho- 
dulo  of  the  Limitation  Act  applies  t)  the 
case  aud  the  period  of  limitation  begins  to 
run  from  the  date  the  allo^o  1  adoption  be- 
came known  to  the  plaintilf.  ISHAli  v. 
PARTAP,  88  p.  L.  R.  1908. 

621  Art.  lis-  Art.  118  -Declaratory  suit 
to  set  aside  an  adopikn — Custom — Adoption — 
Daughter's  son — Jats  of  Iloshiarpur  District 
— Onus  probandi. 

Held,  that  article  118  of  tho  second  Sche- 
dule of  the  Limitation  Act  is  applicabh^  to  a 
suit  for  a  declaratory  decree  by  cancellation 
of  a  deed  of  adoption  and  the  suit  must  be 
brought  within  six  years  from  tho  date  on 
which  the  alleged  adoption  became  known 
to  the  plaintiff.  The  proscribed  period  of 
limitation  is  not  affected  by  the  widow  of 
the  adoptive  father  admitting  on  a  subsequent 
date  the  genuineness  of  the  deed  of  adoption 
and  tho  fact  of  the  adoption  having  taken 
place. 

Held,  that  an  entry,  the  Riwaj-i-Am  of 
the  Hoshiarpur  District,  as  regards  the  ad- 
option of  a  daughter's  son  amongst  Jats,  to 
the  effect  that  a  daughter'sson  may  be  adopted 
if  a  person  has  no  lineal  male  descend- 
ants, was  sufficient  to  shift  the  burden  of 
proof  on  to  the  party  denying  the  validity 
of  the  adoption. 

Fouu:l,  that  by  custom  a  Jat  of  Hoshiar- 
pur  DiBirict  having  no  lineal  male  descen- 
dants may  validly  adopt  his  daughter's  son. 
HEM  RAJ  V.  SAHIBA.     178  p.  L.  R.    1901. 

622  Ar^  118— Art.  118— Suit  by  reversion- 
er that  gift  by  childless  proprietor  in  favour  of 
his  sister's  son  adopted  more  than  six  years 
before  suit  was  invaLi'^h 

Held,  that  a  suit  by  a  reversioner  of 
a  childless  proprietor  for  a  declaration  that 
a  gift  made  by  him  in  favour  of  his  sister's 
grandson  was  invalid,  is  barred  under  article 
118  of  the  second  Schedule  of  the  Limi- 
tation Act,  when  tho  donee  was  adopted 
a3  his  son  and  appointed  his  h^r  by  the 
proprietor  to  the  knowledge  of  the  plain- 
tiff aud  his  fatner  more  than  six  years 
before  the  suit  was  brought.  BHUPA  v. 
NIGAHIA.  13  p.  L.  R.  1904  =  68  P.  R  , 
1903. 

623  Ar^.  118— Art.  118— Liviitati  on— Ad- 
op  Lion— Suit  for  possession  of  ivwi^veable  pm- 
perty. 

Article  118  of  tho  second  schedule  of  the 
Limitation  Act  does  net  npply  to  a  suit  fi)r 
possession  of  immoveable  property  iu  which 
the  defendant  pleads  he  is  entitled  to  retain 
possession  by  virtue  of  his  being  adopted  so--,, 
when  the  a-^option  could  have  no  legal  inc. lO 
tioD,  e.  g.,  when  adoption  is  made  by  a  widow 


without  authority  from  her  deceased  hus- 
band aud  the  autbority  is  necessary  uuder 
the  custom  governing  the  parties. 

If  a  male  owner  governed  by  Customary 
Law  who  is  competent  to  adopt  or  appoint 
an  heir  under  that  law,  but  can  net  adopt  a 
daughter's  son,  appoints  a  daughter's  sou  aa 
his  heir,  such  an  act  must  l>o  declared 
invalid  within  six  years  as  provided  by  article 
118.  And  similarly  if  tho  adoption  i&  not 
made  with  the  proper  ceremonies  where 
ceremonies  are  required  to  constitute  aa 
adoption. 

But  whore  tho  adoption  is  a  thing  un- 
known to  the  personal  law  of  the  adoptor,  or 
where  a  person  unauthorised  by  him,  as  for 
instance,  a  perfect  stranger,  does  such  an  act 
on  his  behalf,  the  adoption  has  no  legal 
inception  aud  does  not  displace,  or  threateo' 
to  displace,  the  right  of  succession  of  the- 
heirs  who  are  consequently  under  no  obligJb- 
tion  to  sue  for  a  declaration  of  its  invalidity^ 
KARAMD^D  v.  NaTHU  86  P-  R-1905^ 
30  p.  L.  R.  1906. 

625  Art:  118— Art:  118— Adoption— Suit 
to  contest — Knowledge  of  adoption — Appeal — 
Duty  of  Appellate  Court. 

The  words  of  article  118  of  the  seconci 
Schedule  to  the  Limitation  Act  in  no  way 
suggest  or  imply  that  there  must  be  soma 
other  cause  of  action  than  the  alleged  ad'- 
option,  on  the  other  hand  the  article  con- 
templates a  suit  questioning  an  adoption  in- 
dependently of  any   claim   to  property. 

To  make  the  article  applicable  to  a  case 
there  must  be  knowledge  not  necessarily  at, 
first  hand,  of  that  which  is  alleged  to  be' 
the  adoption:  of  the  facts  and  circumstanoea 
which  are  said  to  constitute  the  adoptioa 
and  serve  as  some  basis  for  the  allegation. 
There  must  be  some  foundation  in  fact,  and 
how  far  that  condition  is  satisfied  is  a  ques- 
tion of  degree,  only  to  be  solved  by  refer- 
ence to  the  facts  of  each  case. 

A  Court  of  appeal  ought  never  to  re» 
verse  the  judgment  of  an  iuierior  Court  un- 
less quite  confident  that  the  judgment  givea 
in  the  Court  below  is  wrong.  YiiilVlUNABAl 
v.    BALSHET.     5  R-  L-  R-  584- 

6'JQ  Art.  118— Art.  118— Adoption— Suit 
for  possession — Declaratory  suit  to  set  asid& 
adoption  loithin  &  years  is  not  necessary — ■ 

The  reversioners  of  A  who  died  in  1894^ 
sued  in  1905  for  possession  of  his  landa 
held  by  B  who  claimed  them  as  the  adopted 
son  of  A. 

Following  the  previous  Punjab  Rulingg,, 
the  Divisional  Judge  disinissed  the  claini 
as  barred  by  Limitation. 

Hid,  that  Art.  118  of  2nd  schedule  to 
Indian  Lim.itation  Act  (XV  of  1877),  does 
not  apply  to  a  suit  for  recovering  possessioa 
of  property  in  the  hands  of  a  defendant 
holding  it  under  an  alleged  adoption  evea 
if  not  set  aside  within  the  period  prescribed 
by  the  said  article;  and  that  it  (article)  ap^ 
plies  only  to  a  declaratory  suit  if  brought 
to   challenge  an  adoption     only.     28   A   7kl7 
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(P-  C-).  P\  28  A  727  (p.  C-i  practically  over- 
ruling P  11  C  Nos.  71  of  1<J01— 20  of  1902 
aud  38  of  l'J07;  30  M  308  and  17  M  L  J 
282,  F\  27  C  242  and  24  A  19,5,  Aypr.\  P. 
B  0  No.  56  of  1903,  H;  24  B  200-25  B  337 
•and  26  B  291,  Diss.  SURJAN  SINGH  v. 
KHARMv  SINGH,  79  P-  W-  R,  1908-96 
p.  R.  1908. 

627-  AW:  118— Ar^  118— A nsari  Sheikhs  of 
JBasti  Danishtnandan  not  agricidlurists — Gift 
of  land  inherited  by  daughter  to  her  adopted 
son — Reversioner  of  last  male  owner  suing  for 
possession  of  the  land  acquiescejice — No  dis- 
■tinction  between  ^^invalid  and  inherently  inva- 
lid'' adoplio7i— Limitation. 

The  A  nsari  Sheikhs  are  not  agricultur- 
ists, and  there  is  no  presumption  that  thay 
are  such  Females  and,  daughters  are  among 
them  a  favoured  class;  and  to  them  Maho- 
niodan  Law  must  be  presumed  to  apply.  110 
P.  R.    1906  referred   to. 

Amongst  them  gifts  in  lieu  of  dower, 
aud  even  ordinary  gifts,  by  males  to  females 
make  the  female  donees  absolute  owners  as 
in  Mahomedan  Law. 

Where  certain  land  inherited  by  a 
daughter  has  been  gifted  away  in  favour  of 
her  adopted  son  and,  subsequently,  a  rever- 
sioner of  the  last  male  owner  sued  for  posses- 
eion  of  the  land,  on  the  ground  that  the 
gift  was  invalid  as  against  him,  held,  from  a 
consideration  of  the  evidence,  that  the  plain- 
tiff had  acquiesced  in  the  adoption  and  in 
the  gifts  in  favour  of  the  adopted  son,  and 
^vas,  therefore,  estopped  from  denying  the 
right  of  the  adopted  son. 

Art  118,  Limitation  Act,  applies  to  every 
case,  in  which  the  validity  of  an  adoption  is 
the  substantial  question,  whether  it  arises 
-on  plaint  or  on  defendant's  pleas.  It  is 
doubtlul  whether  there  is  any  real  distinc- 
tion between  an  adoption  that  is  "invalid" 
and  one  that  is  "inherently  invalid"  67  P.  R. 
1901,  not  F;  141  P.  R.  1892,  71  P.  R.  1901,  116 
P.  R.  1901,  20  P.  R.  1902,  56  P.  R.  1903  (F.  B  ), 
ii  P.  R.  1904,  33  P.  R.  1900,  24  B.  260  (F.  B,), 
23  B.  337  (F.  C),  25  B.  26,  20  M.  40,  13  0.  308 
<P.  C),  86  P.  R.  1905  ^F.  B.),  55  P.  R.  1897.  96 
P.  R.  1193,  73  P.  R.  1894,  14  P.  L.  R.  1902,  22 
C.  609  25  G.  354,  27  C  243,  24  A.  195,  26  A.  40 
(F.  B  ).  26  B.  291,  R.  21  A.  341,  9  M.  I.  A.  287. 
12  M.  I.  A.  350,  42  P.  R. 
46  P.  R.  1900,  34  P.  R, 
MAD  NIAZ-UD-DIN 
MAD  UMAR  KHAN, 

W  R  1907 

628-  '^fi-  11S--AW:  118— Invalidity  of 
adoption — Suit  for  possession  of  immoveable 
property. 

Held  that  a  suit  for  immoveable  proper- 
ty, on  the  ground  that  an  adoption  is  invalid 
and  is  governed  by  Art:  118  of  this  act.  72 
P.  W.  R.  1907  approved  aud  referred  to. 
MP:HAR  SINGH  V.  GURBACHAN.  74  p. 
W  R  1907 

629  ^''.  ll«^  -Art.  118— Suit  by  rever- 
sioner tJiat  gift  by  childless  proprietor  m  favour 
of  his  sister's  soil  adopted  more  than    six  years 


1902,    102  P.  R.  1902, 

1899,   R.     MUHAM- 

KHAN    V.  MUHAM- 

1  P    R  1907-81  P 
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before  suit  was  invalid. 

Ili'ld,  that  a  suit  by  a  reversioner  of  a 
childless  proprietor  for  a  declaration  tliat  a 
gift  made  by  him  in  favour  of  his  bister's 
grandson  was  invalid,  is  barred  under  article 
li8  of  the  second  Scbcdulo  of  the  Limitation 
Act,  when  the  donee  was  adopted  as  his  son 
and  appointed  his  heir  by  tlie  proprietor  to 
the  knowledge  of  the  plaintiff  and  his  father 
more  than  six  years  before  the  suit  was 
brought.  BHUPA  v.  NIGAHIA.  68-  P- R- 
1903. 

630  Ar^.  118— Art  118.— Reversioner  s  suit 
against  a  Hindu  widow  —Adoption- -Invalidity 
of — Reversioner  not  bound  to  challeng<i  invalid 
adoption — Mortgage  by  a  Hindu  widow — Actual 
existence  of  legal  necessity — Not  a  condition 
precedent  to  the  validity  of  mortgage. 

B.,  a  Hindu  widow,  succeeded  her  grand- 
son and  obtained  possession  of  his  estate.  She 
adopted  K.  as  her  son.  B.  and  K.  jointly  ex- 
ecuted a  mortgage  of  the  estate  in  favour  of 
D.  B.  S.,  a  reversioner,  sued  for  a  declaration 
that  the  mortgage-deed  and  subsequent  pro- 
ceedings connected  therewith  would  be  in- 
eCfuotual  ag  linst  the  plaintiff  after  B.'s  deato. 
B.  and  K  pleaded  inter  alia  that  in  pursuance 
of  a  custom  and  under  the  authority  of  the 
Wajib  III  arz  B.  had  adopted  K.  in  January, 
1882  ;  that  plaintiff's  suit  was  barred  by  limi- 
tation and  that  mortgage  was  for  legal  neces- 
sity The  Wajib-idarz  provided  "  if  a  widow 
being  childless  de?ires  to  adopt  a  son  she  caa 
adopt." 

Held,  (1)  that  the  Wajib  id-arz  did  not  em- 
power B.  to  make  an  adoption.  Nor  could  ife 
be  treated  as  if  it  wero  her  husbands  permis- 
sion to  make  an  adoption  ;  (2)  that  under  the 
Benares  School  of  Hindu  Law  the  widow 
cannot  adopt  a  son  except  with  the  express 
permission  of  her  husband  and  that  the  con- 
sent of  even  all  the  snpindas  does  not  take 
the  place  of  such  permission  ;  (3)  that  the 
plaintiff  was  not  bound  at  any  time  to  chal- 
lenge an  invalid  adoption  ;  (4)  that  the  suit 
was  maintainable  and  was  not  barred  by  art. 
118,  sch.  II,  Limitation  Act;  (5)  that  the  real 
existence  of  an  alleged  sufficient  and  roason- 
ably  credited  necessity  is  not  a  condition 
precedent  to  the  validity  of  a  mortgage  by  a 
Hindu  widow  of  her  husband's  estate. — ^lU- 
SAMMAT  BHAGANA  v.  BARJORI  SINGH, 
10  C ,  30. 

681  Art:  118— Art:  118  Suit  for  possession 
by  landlords  against  alleged  adopted  aon  of 
occupancy  tenant — Jurisdiction  of  Civil  Court- 
Acquiesence—  R-  ceipt    of  rent   by    la}idloras, 

After  the  death  of  an  occupancy  tenant 
who  had  before  his  d-nmse  exe^utod  a  deed 
of  adoption  in  favour  of  the  defendant, 
the  plaintiffs  who  wero  owners  of  three- 
fourths  of  the  liolding  sued  for  possession 
the  defendant  who  had  got  mutation  effect- 
ed in  his  name  and  the  owners  of  the 
remaining  one  forth  proforma  on  the  al- 
lei^ation  that  the  deceased  occupancy  tenant 
had  no  power  to  make  the  adoption  which 
in  fact  never    took    place. 
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It  was  contondod  by  Mio  clcfondant 
that  tbo  suit  was  barred  under  Art:  118 
of  the  Liinitatiou  Act,  not  having  boon 
brouglit  witliin  six  years  from  the  date 
o:i  vvhiuh  tho  plaintiffs  came  to  know  of 
tbo  adoption,  Ibivt  rent  having  been  ac- 
ctpted  from  ibe  defendant  the  Civil  Court 
had  no  jurisdiction  to  try  the  suit  as  tbey 
had  thus  acknowledg'id  the  defendant  as 
their    occupancy    tenant. 

Hdd,  tliat  article  118  of  tho  second 
schedule  of  the  Liniitalion  Act  was  not 
applicable  to  tbo  ?iiiL  as  no  adoption  had 
tnkeu  place  in  fact,  and  that  tho  Civil 
Court  was  not  pn-cludcd  from  trying  the 
suit  by  reason  of  rent  having  been  received 
from    the  defendant, 

Hdd,  also  that  the  claim  was  not 
barn  d  by  limitation.  HOSHNAKI  v. 
LACHHMAN.     14  p.   L-   R.   1902- 

632  ^»/-  1-^^'.  ^^^^  ^'■^-  ■'^^'  ^^^'    '^^''■f^"^y 

dcniiing  adoplion  alleged  to  have  been  made 
by  her  hui-baird  —  Advei sc  pnssessioro — Suit  to 
contest    alienation    made   by    widow. 

Article  119  of  tho  Limitation  Act  pro- 
vides six  years  as  the  limitation  for  a  sait 
by  the  plaintiff  to  obtain  a  declaration  of 
the  validity  of  his  adoption  and  the  time 
begins  to  run  from  the  date  rights  of  the 
adopted   son    ara    interfered    with. 

Wboro  a  suit  has  not  been  brought 
within  the  time  fixed,  tho  plaintiff  cannot 
Bue  for  possession  of  the  property  after- 
wards and  avail  himself  of  the  longer 
limitation  for  such  suits  and  raise  the 
question  of  adoption  in  this  indirect  way. 
71  P.  R.,  1901;  116  P.  R,  1901,  s.  c  ,  1^5 
P.  L.  It.  1901]  20  P.  E.,  1902.  s.  c,  IIP. 
L.  R,   1902. 

When  the  limitation  for  a  suit  for 
possession  of  property  has  expired  the 
adopted  son  cannot  bring  a  suit  to  con- 
-test  an  alienation  made  by  the  widow  of 
his  adoptive  father. 

When  the  adoption  is  recognised  by  the 
widow  and  by  amicable  arrangement  and 
•mutual  consent  she  is  allowed  to  succeed 
to  her  husband's  estate  for  life,  limitation 
period  does  not  begin  to  run  till  after  her 
death.  PANDIT  RAM  NARAIN  v.  PANDIT 
MAHARAJ    NARAIN,    48    P.  L-  R-  1904  =  8 

p.  L.  R  ,  1804 

633  Art.  118,  11,9— A?-^.  11<9,  119  -Parlies  - 
Misjoinder  of  —  Appeal — Quesnon  of  fact— -A p' 
2^fUa(e  Court,  duty  of —Evidence — Admission 
of  secondary  evidence  by  fi.rst  Court — Objec- 
tion on  appeal — Adoption — Llmltotion. 

The    interference    me;  tioned    in     article 

-119 -of   the    second    schedule   of   the  Limita- 

.  tio'n    Act    as  a  coadi-tion    of   the    application 

of    that    article    so    as    to  bar    the     plain  tifl's 

right  al'iugftber   is  obviously    an  ipterfereuce 

vbich  mu.-L  amount  to  an   absolute    denial  of 

•  the   status    of    adoption    held    by    a    plain tifr 

■  and  an   unccnditionfsl   exclusion   of  him  from 

;  the     eiijoymeut   of    hi:-:    rights    in     virtue  of 

•'that    status.     The    article    car-have  no  oppli- 

caLion    to  a  case   where  the  facts  suggest  that 
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tlio  interferoncQ,  such  as  it  was,  was  in- 
tended to  have  no  greater  effect  than  that 
of  postponing  the  right  of  the  adopted  son 
to  succeeded  as  heir  to  the  property  of  his 
adoptive   father. 

Artinlo  119  is  to  be  applied  only  where 
tho  question  is  not  as  to  the  factum  but 
tho  validity  of  an  adoption;  but  article  118 
is  applicable  to  a  suit  whore  the  plaintiff 
claims  a  d3claration  that  an  alleged  adop- 
tion was  invalid  or  never  in  fact  took  place. 
NIGAWA  V.  RAM  \PPA,  5  fi.  L-  R-  708-  See 
for  Ih^  same  case  Col.  1194. 

G3A  Ar^.  11^,  119,  ]41--Ar^  118,  119,141 
— Sait  for  possession  of  immoveable  property 
TV  lien  factum  or  validity  of  an  adoption  ia 
in  quo.slion. 

Held,  by  the  Full  Bench  (Bhashyam  Ai- 
yangar,  J.,  dissenting),  that  a  suit  for  reco- 
very of  possession  of  immoveable  property  is 
governed  by  articles  118  and  119  and  not 
article  141  of  the  second  schedule  of  the 
Limitation  Act,  when  for  the  decision  of 
tho  sail  it  is  necessary  to  determine  whether 
an  adoption  in  fact  took  place  or  not  and 
was  valid  or  not. 

Per  BhasJiyam  Myangar,  J.  Articles  118 
and  119  of  the  second  Schedule  of  the  Li- 
mitation Act  are  applicahle  only  to  a  suit 
where  a  declaration  without  further  relief  is 
sought.  R\TNAMSARI  v.  AKILAND  AM- 
MAL,  13  M.  L-  J.  27- 

635  Art.  118,  131— Art.  115,  131— Death  of 
Hindu  widow — Suit  for  reversioners — Validi- 
ty of  adoption. 

Where  in  a  suit  by  certain  reversioners 
for  the  recovery  of  immoveable  properties  on 
the  death  of  a  Hindow  widow,  questions 
were  involved  as  to  the  validity  of  an  anuma- 
tipatra  allegod  to  have  been  executed  in 
favour  of  the  widow  and  of  an  adoption  made 
under  it  oy  her  : 

Hdd,  that  art.  141  and  not  art  118  of 
sch.  II  of  the  Limitation  Act  applied  to  the 
suit.  Rim  Chandra  M'tkherji  v.  Ranjit  Singh 
(T.  L.  R.,  27  OU.  242;  4  G.  W.  N.  405)  follow- 
ed. BAIKANTA  CEIUNDRA  ROY  v.  KA- 
LIGHARVN  ROY  CHoDHARI.   9  C-  W- N- 

222 

638     Art     118,U1  — Arts.  118,  Ul—Invalid 

adoption. 

Held 'Also  that  an  adoption  inherently  inva- 
lid need  not  be  impagn3d  independently  of 
the  claim  brought  for  possf^ssiou  of  the  adop- 
csr's  estate  after  his  death,  and  that  such  a 
claim  does  not  become  barred  of  limitation 
simply  on  the  ground  that  no  suit  for  declara- 
tion of  the  invalidity  ha^  been  brought  wi  thin 
six  years  under  article  118  of  the  L'.mitatioa 
Act     NiZAM    r.  BHANA,    3  P-  W.  R  2i3. 

637.  Art:  118,  HI  -Art:  118,  Ui  —  Hcndic 
L%ij) — Ad>p':ioi — Reoersioaer — Suit  by  a  rever- 
sioner for  p )s>iesii)n  of    imm  --veable  properly. 

A  suit  by  a  Hindu  reversioner,  to  recover 
possession  of  im  noveabl  j  p-:op3rty  after  the 
death  of  a  chilJlos?  widov,  is  barred  by  art.- 
IIS  oi  thj  L  mitition  Act  (XV.  of  1S77)  if  the 
claim  to  such  possession  cannot    be  establish- 
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C(l  without  setting  aside  the  dofendant's 
au»  I'tion  of  which  the  plaintiff  liad  becomo 
awi.ro  more  than  six  years  before  suit,  Uaiji 
Khoda,  a  Hindu,  diud  in  1809,  loavinj^  be- 
hind him  a  childless  widow.  lu  1884,  plain- 
tiffs applied  for  a  certificaio  of  heirship  to 
the  deceasi:d'd  estate  under  Regulation  VIII 
of  1827.  The  widow  opposed  tlie  application, 
ahoging  that  the  dcce;ised  had  odopted  a  son 
(defendant  No.  1)  in  1BG3-61.  The  certificate 
was  refused,  and  both  parties  were  referred 
to  a  suit  for  the  purpose  of  determining  the 
question  of  tho  alleged  adoption.  But 
ueither  partj-  filed  a  suit  as  directed.  In  1897 
the  widow  died  and  thereupon  plaintiffs  as 
reversionary  heirs  sued  to  recover  posse.ssion 
of  the  deceased  liaij's  property.  The  defen- 
dant pleaded  that  he  was  the  adopted  son  of 
Kaiji,  and  that  the  suit  was  barred  by  limita- 
tion. Both  the  lower  Courts  held  that  the 
adoption  was  not  proved,  and  that  thesui. 
was  not  time-barred. 

Held,  on  second  appeal,  that  though  the 
defendant's  adoption  was  not  proved,  yet 
as  he  had  all  along  asserted  his  adoption  to 
the  knowledge  of  the  plaintiffs  since  1884 
plaintiffs'  suit  was  bnrred  by  art.  118  of  the 
Limitation  Act  (XV  of  1877).  BaROT  NAROi^: 
V.  BAROT  JESANG.     25  B-  26- 

638  Art  118,  141— Art  118,  141— Suit  by 
Hindu  reversioner  for  possession  of  i'}nnLovable 
property — Plea  of  adoption  by    defendant. 

A  suit  by  a  Hindu  reversioner  for  posses 
sion  pf  immoveable  property  on  the  death 
of  a  Hindu  female  is  governed  by  Art.  141  of 
the  Limitation  Act  and  not  by  Art.  118,  even 
though  it  be  necessary  for  the  plaintiflin 
order  that  he  may  succeed  to  get  over  an 
alleged  adoption  by  the  defendants.  S.  A.  995 
of  1904  followed  TJiakur  Tribhuvan  Singh  v. 
Pioja  Mameshtvar  Sivqh  1.  L.  R.  28  A.  727 
referred  to.  KMINAM  RAMA  RAO  v.YE^- 
KOBA    RAO.     17    M-    L.J-  282. 

639  Art  118,  141— Ar/.s  118,  Ul—When  stiii 
is  for  possession,  art.  141  and  not  art.  118 
applies. 

Article  118  of  schedule  II  of  the  Limita 
tiou  Act  applies  only  to  declarnLory  suits  in 
respect  of  adoption  and  not  to  suits  for  posses 
sion  of  immovable  property.  The  period  of 
limifation  applicable  to  the  latter  class  of 
suits  is  that  prescribed  by  article  141  of 
schedule  II  of  the  Limitation  Act.  Thnkiir 
Tirbhiiw an  Bahadur  Singh  v.  Raja  Ravishar 
Bakhsh  Singh,  (L  R.  .S3  I.  A.  156),  followed. 
VELAGA  MANGAMMA  v.  BANDLAMUDI 
VliERA^YA.  80  M-SOS- 

640  Art:  118,  141— Arts.  118  and  141— 
S^nt  for  posiC. sion — lluida  Laiu — Reversioner 
— Plea    of  adoption. 

A  suit  was  brought  by  a  reversioner 
for  possession  of  land  within  12  vears  from 
the  death  of  a  Hindu  widow.  The  Defend- 
ant  set  up  an   adc'psion. 

The  question  for  decision  was  whether 
Art,  118  or  141  of  the  Limitation  Act  ap- 
plied  to  the    case. 

Held,   that  the  suit  was  governed  by  Art. 


Itl  and  not  by  Art.  118,  even  though  the 
plaintiff  had  to  displace  the  adoption.  (33 
I.  A.   loG  rof.)     :\IAN0  \MM.\  v.  VEERAYYA, 

17  M  L  J- 182-2  M  L  T    178- 

641  Art:  118.  lU— Art:  118,  lil— Suit 
for  2}'^ssession — Effect  of  adoption  on  limi- 
tation. 

The  plaintiff  brought  a  euit  for  posses- 
sion of  pcop'jrty  left  by  his  de-;eased  bro- 
ther, alleging  that  the  decease  1  had  adopted 
the  defendant  as  his  sou  but  the  adoption 
was  invalid  by  custom.  It  was  proved  that 
the  plaintiff  had  full  knowledge  of  the  ad- 
option mjre  than  six  years  before  the  suit 
was  brougiit  by  him 

H'ld,  that  the  suit  was  barred  by  Article 
118  of  the  Second  Schedule  of  the  Limita- 
tion Act.  GANESHA  SINGH  v.  NATHU,  U 
p.  RL,  1902  =  20  PR  1902. 

642  Art.  lis— Art.  118-24:  M.  405  No.  4,  25 
B.  337  No.  351,  93  P.  R.  1903  No.  517,  7 
0.  vV.  N.  864  No.  518,  56  P.  W.  R.  1908 
No.  609  supra  and  35  P.  R.  1004  No.  678 
supra. 

643  Art.  119— Art.  119  -Adoption— Suit  for 
recovery  of  property. 

The  plaintiff  sued  to  recover  certain 
sums  which  were  recovered  or  which  ought 
to  hive  boen  recovered  by  the  defendant 
in  v.rtue  of  a  certificate  which  she  obtain- 
ed uud^r  Act  XXVII  of  1860,  the  grant  of 
which  had  beau  ordered  before  the  plain- 
tiff's adoption  and  the  plaintiff  sought  to 
recov3r  those  sums  from  the  defendant  sole- 
ly by  virtue  of  his  right  as  an  adopted 
son.  It  was  admitted  and  found  as  a  fact 
that  the  defendant  had  interfered,  more 
than  six  years  before  the  present  suit  was 
brought,  with  the  plaintiff's  right  as  adop- 
ted son  in  regard  to  certain  property  which 
was  not  in  dispute  in  the   present  suit. 

Held,  that  the  suit  was  barred  under 
article  119  of  the  secoud  SchedulQ  of  the 
Limitation  Act.  To  make  the  article  ap- 
plicable it  is  not  necessary  that  the  inter- 
ference should  relate  directly  to  the  pro- 
perty souglit  to  be  recovered  in  the  suit. 
13  M.  L  J.,  27,  followed.  AKILANDAMMAL 
v.  RATNAM  ASARI,  13  M-  L-  J-  145- 

644  Art.  119— krt.  119— kdopt  ion— Inva- 
lidity of  adoption. 

Art.  119  applies  to  a  case  where  plain- 
tiff has  no  title  except  one  based  on  an  ad- 
option of  disputed  validity.  But  if  the 
plaintiff  has  another  ground  which  would 
suffice  whether  the  adoption  were  or  were 
not  proved,  then  he  is  clearly  entitled  to 
recover  on  that  other  ground,  and  his  suit 
cannot  be  rej  cLed  merely  because  it  might 
be  barred  if  he  had  to  rely  on  the  adop- 
tion alone.  Shrinivasv.  Banmant,2^.  B.  260 
referred  to.     GANGA  BAI  v.  TARABAI,   4  B. 

L.  R  516-26  B  720 

645  ^tt:  11.9— A>/;  119  Adoption— Suit 
for  recovery  of  immovenble  properly  by  adop- 
ted son. 

The    defendant    took     possession    of   the 
plaiuk  property  in   ISSl  by  virtuo    of  a  deed 
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of  gift  in  hor  favour,  executed  by  lior 
mother  professedly  in  obedionco  to  a  tcsta- 
niontary  diroctiou  given  by  her  lato  bus- 
baud. 

The  plaintiff  who  had  already  been 
adopted  by  her  in  1886,  sued  the  defendant 
for  recovery  of  the  property  more  than  six 
years  after  tlie  defendant  took  possession  of 
the  property.  No  direction  to  adopt  in 
favour  of  the  defendant  was  proved. 

Held,  tliat  the  plaintiff  was  entiHed  to 
possession  of  the  properly  as  adopted  son  and 
the  possession  taken  by  the  defendant  under 
the  deed  of  gift  was  a  direct  interforence  with 
the  right  of  the  phxintiff  as  the  adopted  rou, 
and  the  suit  was  barred  under  article  119  of 
the  second  Schedule  of  the  Limitation  Act. 
PONNAMMAL  v.    BATNAM    ASAIU.  13.  M- 

L  J  144. 

646  Aft  119— Alt  119— Adoption— Suit 
for  possession  of  immovable  prop'irty,  plaintiff 
clainoing  as  adopted  son,  his  title  as  suchhavituj 
been  denied  more  than  six  years  before  suit — 
Construction  of  decument — Document  of  a 
testamentary  nature — Declaration  made  in 
wnjib-ul-arz  by  the  sole  proprietor  of  a  village  as 
to  his  wishes  ref^pectlng  the  devolution  of  the 
property  after  his   death. 

Held  that  art.  119  of  the  second  schedule 
to  the  Limitation  Act,  1877,  did  not  apply  to 
a  suit  for|possession  of  immovable  propert}' 
in  which  the  plaintiff  claimed  as  the  adopted 
son  of  the  last  male  owner  of  the  property, 
and  in  which  the  plaintiff's  adoption  was 
den'ed  by  the  defendant,  and  the  plaintiff 
himself  alleged  that  his  right  as  adopted  son 
had  been  interfered  with  more  than  six  years 
hefore  the  institution  of  his  suit.  Basdeo  v. 
Qoiml  (T.  L.  R.,  8  All.  644J  :  Ganga  Sahaiw. 
Lekhraj  Singh,  (I.  L,  R.,  9  All.  253);  Ghan- 
dhrap  Singh  v.  Lachman  Singh,  (I.  L.  R.,  10 
All.  485);  Nathu  Singh  v.  Gulab  Singh,  (I.  L. 
B.,  17  All.  167> ;  Lata  Purbhu  Lai  v.  MyLne_ 
(I  L.  B.,  14  Gal.  401);  Jagannath  Prosad 
Gupta  v.Eanjit  Singh,  (I.  L.  R.,  25  Gal  354)  ; 
Padnjirav  v.  Ramrav,  (I.  L.  R.,  13  Bom.  160); 
Fannya^nma  v.  Mavjaya  Hebbar,  (I.  L.  R.,  21 
Bom.  159)  and  Harilal  Pranlal  v.  Bai  Rewa, 
(I.  L.  R.,  21  Bom.  376)  followed.  Inda  v. 
Jehangra,  (All.  Weekly  Notes,  1890,  p.  241); 
Parvathi  kmmal  v.  Saviinatha  Gurukal, 
(I.  L.  R.  20 Mad.  40)  and  Shrinivasv.  Han- 
mant,  (I.  L.  R.,  24  Bom.  260)  dissented  from. 
Jagadamba  Chaodhrani  v.  Dekhina  Mohun 
Boy  Chaodhri,  (I.  L,  R.,  13  Gal.  308);  Mohesh 
JHfarain  Munshi  v.  Taruck  Nath  Moitra,  (I.  L. 
Jl.,  20  Gal.  487)  aud  Lachman  LalChuwilliri  v. 
Knnhaya  Lai  Alowar,  (I.  L.  R.,  22  Gal.  609) 
dist    mi  shed. 

The  sol©  proprietor  of  a  certain  village 
caused  Lhe  following  entry  to  be  recorded  in 
the  village  wajib-ul-arz: — "I  am  the  only 
zammdar  in  this  village.  I  am  a  Marwari 
Brahmin,  ^even  years  ago  I  adopted  my 
Bister's  son,  Murli.  He  is  my  heir  and  suc- 
cessor (Malik).  If,  after  this  agreement,  a 
ton  is  l)oin  to  rae,  half  the  property  would 
be  received   by  him  and  half  by    the  adopted 
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son.  If  more  than  one  son  be  born  to  me 
the  property  would  be  equally  divided  among 
them,  including  the  adopted  son  a.s  brothers. 
I  have  two  wives  now.  They,  will  receive 
their  maintenance  from  him  (Murli).*'  A 
son  was  born  to  the  person  making  this  de- 
claration, but  he  died  before  the  plaintiff's 
suit  was  instituted.  As  to  the  adoption  of 
Murli  it  was  found  that,  although  Murli 
had  been  brought  up  by  his  alleged  adoptive 
father,  and  more  or  less  treated  by  him  as 
his  sou,  it  was  not  satisfactorily  proved  that 
there  had  been  any  valid  adoption,  eron  if 
such  adoption  were  legally  possible. 

Held,  that  the  declaration  in  the  wajib- 
ul-arz  above  cited  amounted  to  a  testament- 
ary declaration  of  the  wishes  of  the  proprie- 
tor of  the  village,  and  that  the  person  d-scrib- 
ed  therein  as  the  adopted  son  was  entitled 
by  virtue  of  it  to  half  of  the  village.  The 
description  of  the  devise  as  an  adcpjed  soa 
was  treated  as  a  mere  mis-desjription,  which 
ought  not  to  affect  what  appeared  to  be  th.e 
real  intention  of  the  testator,  Fanindra  Deb 
Raiket  v.  Rajeswax  Dass,  (L.  R.,  12  I.  A.,  72 
at  p.  89)  aud  Nidhoomini  Debya  v.  Saroda 
Pershad  (L.  R.  3  I.  A.,  258)  referred  to. 
LALI  V.  MURLIDHAR.    A-  W-  N-  1902  P- 

10  =  24  A  195. 

647  Ari  119— Art  n9-Period  of  Limita- 
tion applicable  to  suit  where  factum  and 
also   validity   of  adoption   is  denied. 

Suits  in  which  either  the  factum  or 
validity  of  an  adoption  is  denied  are  go- 
verned by  the  provisions  of  article  119  of 
schedule  II    to    Limitation  Act. 

The  observations  to  the  contrary  in 
Ningawa  v.  Bamappa,  28  Bom.  and  Shiv- 
ram  v.  Krishnabai  :  31  Bom.  80,  dissented 
from:  Shrinivas  v.  Hamnant,  24  Bom.  260, 
followed  and  applied.  LAXMAN  v.  RAM- 
APPa,  32  B  7 

648  Ari  119,'  IM—Art  119,  Ui—Hindu  law 
— Adoption — SuiA  by  adopted  son  to  recover 
possession  of  property  of  adoptive  father 
after  death  of  the  latter — Interference  with 
rights   of  adopted  son. 

The  plaintiff  claimed  as  an  adopted 
son  to  recover  from  a  person  alleged  by 
him  to  be  wrongfully  in  possession  there- 
of movable  and  immovable  property  which 
had  belonged  to  his  adoptive  father.  For 
the  defendant  it  was  asserted  that  the 
rights  of  the  plaintiff  as  an  adopted  soa 
had  been  interfered  with  by  his  adoptive 
father  more  than  six  years  before  suit, 
and  that  the  suit  was  in  consequence  barred 
by  limitation,  applying  art  119  of  the  second 
schedule  to  the  Limition   Act,  1877 

Held,  by  Stanley,  G.  J.,  that  to  such  a 
suit,  art  144,  and  not  art  119  of  the  second 
schedule  to  the  Limitation  Act,  1877  ap- 
plied, the  suit  being  one  for  possession  oa 
title  and  not  merely  for  a  declaration  aa 
to  the  validity  of  an  adoption  and  the 
suit   was  within   time. 

Held  also  that  the  interference  alluded 
to   in     art    119     must    be     an    interfersnce 
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caused  by  the  dofondant  to  sucli  a  suit 
as  the  article  contemplates,  and  not  an  iu- 
teferenco   causod  by  some    third  person. 

Nathu  SingJt,  v.  Gidab  Siuyh,  (I,  L.  R., 
17  All.  167)  Basdeo  v.  Gopal  (I,  L.  R.  8 
All.  644)  ;  Ohandharap  Singh  v.  Tjiichman 
Singh  (I.  L.  R.,  10  All  435J  ;  Padajirav  v. 
Ramrav,  (I.  C.  R.,  B.  100);  Lnla  Parbhu  Lai 
V.  Mylne.  (I.  L.  R.,  14  Gal.  401)  ;  Lali  v. 
Murlidhar  (I.  L.  R.,  24  All.  195)  and  the 
dissentient  j  idgmeut  of  Bhashyam  Ayyaa- 
gor,  J.,  in  Rainamasari  v.  kkilundamvial, 
(I.  L.  R.,  26  Mad.  5.91)  followed.  Shrini- 
vas  Murar  v.  Hanmant  Chavdo.  (I,  L,  R.. 
21  Bo7n.  260).  Jagadaviba  Chowdhrani  v, 
Dakhina  Mohun  (L.  R.,  13  I.  A.,  84;  dis- 
tinguished. 

Per  Burkitt,  J. — Even  if  art  119  of  the 
eecond  schedalo  to  the  Limitation  Act, 
1877,  was  applicablo  to  the  suit,  the  only  in- 
terforeucG  with  the  rights  of  the  plaintiff 
as  an  adopted  son  which  could  avail  the 
defendant  was  the  interference  caused  by 
the  defendant  herself,  and  that  was  well 
within  the  period  of  limitation  mentioned 
in  art.  119.  But  art.  119  did  noh  apply  to 
the  present  suit,  which  was  governed  in 
respect  of  limitation  by  art  144  and 
was  not  time  barred.  Jagadaniba  Chowdhri 
V.  D'lkina  Mohun,  (L,.  R..  13  I.  A.,  84); 
Mohesh  Naiain  Moonshi  v.  Tarnck  Nath 
Moitra  (L.  R.,  20  I.  A.,  30),  and  Luchman 
Lai  Chowdhry  v.  Kanhya  Lai  Mowar,  f'L.  I 
R.,  22  I.  A.  51),  distinguished.  Jagannath  I 
Prasad  Oupta  v.  Runjit  Singh  (L  L.  R., 
25  Cal.  354);  fla^nar/iasari  v.  A.kilsi.nda.mni&,l; 
(I.  L.  R.,  26  Mad.  291),  and  Shriniva.!i  Mur&r 
V.  Ha.nma,nt  GhQ,7ido  (1.  L.  R.,  24  Bom. 
260),  referred  to.  OHANDANIA  v.  SALIG 
RAM,  A  W  N.  1903  p.  162  =  26  A  40 
649  Art  119— Art  119— See  25  B  337  No. 
351,  43  P.  R.  1904  No.  632,  5  B.  L.  R.  708 
No.    633,    13   M.   L,   J.    27   No.   634  supra. 

660  ^rt:  120— Art:  120— Suit  by  a  per- 
son in  possession  for  a  declaration  of  his 
title  to  certain  immoveable  property — Defen- 
dant entered  as  owner  in  revenue  p&pers. 
The  plaintiffs  were  recorded  as  in 
possession  and  the  pattidars  as  owners  of 
a  land  by  the  Revenue  authorities.  The 
plaintiffs  were  on  appeal  directed  to  bring 
a  regular  suit  under  S.  45  Land  Revenue 
Act.  Their  possession  was  not  disturbed 
and  they  did  not  bring  such  suit.  After 
this  the  pattidars  application  for  partition 
was  allowed  and  the  plaintiffs  being  direct- 
ed to  bring  a  regular  suit,  sued  for  a 
declaration    of    their    title. 

Held,  that  they  were  not  bound  to  sue 
after  the  first  revenue  proceedings  as  their 
possession  was  not  disturbed  and  the 
order  in  the  partition  proceedings  gave 
them  a  fresh  cause  of  action,  and  they 
could  sue  within  6  years  from  that  date, 
27  P.  R.  1881,  88  P.  R,  1882.  20  P.  R. 
1908,  20  A  35  referred  to.  IIALIM  SINGH 
V.   WARYAMAN.     140  P.   R.   1907- 

661-     Ari.  120— krt.    120— Knowledge  of  the 
€igent  is  the  knowledge  of  his  princi^paL 


Acts  Sup:  Govt  (IX  of  1908)    (Conld) 

In  1883  there  had  been  litigation  between 
R.  and  S.  when  S.  claiming  to  bold  under  a 
perpetual  lease  denied  R.'s  right  to  dispossess 
him.  R.  now  sued  B.,  the  son  of  S.,  for  pos- 
session and  mesne  profits  or  in  the  alternative 
for  a  declarali  hi  "that  defendant  *'  had  no 
right  in  the  village  other  than  that  of  a  lessee 
and  that  he  is  liable  to  be  "ejected  by  aa 
ordinary  notice  of  ejectment." 

Held,  that  R.  had  constructive  knowledge 
in  1883  of  the  fact  that  defendant's  father 
denied  the  right  now  claimed  by  R  and 
asserted  an  adverse  title  in  him.solf,  and  that 
the  right  to  sue  accrued  to  R.,  in  1883. 

Ht'ld,  therefore,  R.'s  suit  was  barred  un- 
der art.  120,  sch.  II.  Limitation  Act.  An 
Agent  fully  represents  his  principal  in  deal- 
ing with  other  persons,  and  knowledge  ac- 
quired by  him  while  acting  within  tlie  scope 
of  his  agoncy  must  be  hold  to  be  the  know- 
ledge of  his  principal.  BALBHADDAR  SINGH 
V.  RAMPAL  SINGH,  3  0-  C-  55- 

652-  ^'^t-  1^0-  Art.  120— Landlord  and  te- 
nant— Declaration  that  defendant  is  an  ordin- 
ary tenant,  suit  for — Limitation  for  declara- 
tory suit  by  landlord  against  tenant  after 
order  of  Revenue  Court  cancelling  notice  of 
ejectment. 

P.  served  D.  with  a  notice  of  ejectment 
D.  claimed  under-proprietary  rights,  and 
the  notice  was  cancelled  on  the  ground  that 
D.  was  something  more  than  a  tenant.  P. 
then  sued  for  a  declaration  that  D.  was  an 
ordinary  tenant. 

Held,  that  '  the  right  to  sue*  accrued  to 
P.  on  the  date  when  the  Revenue  Court 
decided  the  matter  adversely  to  him,  and 
limitation  ran  from  that  date.  CHHATaR- 
DHARI  SINGH  v.  BHAGWANDIN,    7   0-  C-, 

187. 

653-  Art.  120— Art.  120— Injunctioyi— Salt 
for  injunction  to  restrain  inteiference  with 
plaintiff's  rights  under  a  covenant  in  a  lease 
given  by  him. 

The  plaintiff  lessor  sued  for  an  injunc- 
tion restraining  the  defendant  lessees  from 
interfering  with  the  plaintiff's  right  reserved 
by  the  lease,  to  enter  upon  the  land  demised 
and  cut  and  take  away  certain^trees. 

Held,  that  such  a  suit  was  governed  as  to 
limitation  by  art.  120  of  the  second  schedule 
to  the  Limitation  Act,  1877  Kanakasabai  v. 
Muttu,  (I.  L.  R.,  13  Mad.  445)  followed. 
WAZIRAN  V.  BABU  LAL.     A-  W-  N-.  1904, 

p.  69-26  A  891-  ^    , 

654.  Art.  120— krt.  120 -Kholi  Settlement 
kct,  {Bom.  kct  1  of  ISSO)  Section  16,  20  and  21 
Khotki  sharer  refusing  his  consent— Settlement 
register —  Limitation. 

Sections  20  and  21  of  the  Khoti  Settle- 
ment Act  do  not  constitute  a  fresh  cause  of 
action  in  a  case  where  there  has  been  a 
denial  of  title  prior  to  the  proceedings  before 
the    Survey    officer.     VITHAL   v.  SITABAI. 

8B  L  Rm  181.  ^   ,      , 

655  Art  120— Art  120— Declaratory  suit— 
Subsisting  rliht— Right  of  redemption,  decla- 
ration as  to— Equity   of  redemption,  sale  of— 
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Limitation. 

In  1881  S.  mortgaged  his  share  with 
possession.  lu  1890  he  sold  his  equity  of 
rodomptiou  to  the  plaintiff.  la  1891,  after 
S.'s  doath  his  brother  sold  the  same  share 
to  the  ancestor  of  the  dcfcudarifs.  The 
plaintiff  brought  the  persent  suit  for  a  decla- 
ration that  on  the  expiration  of  the  term 
of  the  mortgage-deed  of  1881,  he  would 
bo  entitled  to  redom.  The  suit  having  buen 
instituted  more  than  six  years  after  tiie  sale- 
deed  in  favour  of  the  ancestor  of  the  defen- 
dants was  executed  it  was  contended  by 
them    that  the   suit  was   beyond  time. 

Held,  that  a  suit  for  declaration  of 
right  can  not  be  held  to  bo  barred  so  long 
as  the  right  to  the  property  in  respect  of 
which  declaration  is  sought  is  a  subsisting 
right. 

Held,  therefore,  that  the  present  suit 
was  not  barred  by  time.  Chukkan  Lai  Hoy 
V.  Lain  Mohan  Eoy,  20  Cal.,  90G;  Bijah  of 
Venkaiagiri  v.  Lakapalli  Subbiah,  2G  Mad" 
410  (416).  referred  to.--SRIPAL  SINGH  o' 
SITLA  BAKHSH  8  O.   C  ,    303. 

656  Ari  120,  144— Art  120,  144—Sult  by 
Dh&rinakarta  to  recover  possession  of  a  tempi. 
and  of  the  properties  belonging  to  it— Claim  bas- 
ed on  prescription  and  not  on  hereditary  right- 
Eight  to  the  properties  secondary  to,  and  depen- 
dent on,    the  right   to  the   office. 

Plaintiff,  who  was  found  to  have  been 
in  adverse  possession  of  a  temple  and  tis 
proprties  for  at  least  six  years  (after  which 
he  was  dispossessed  by  certain  magisterial 
proceedings)  sued  to  recover  possession,  as 
Dharmakarta,  basing  his  claim  o  i  prescrip 
tion  and  not  on  an  herediary  title.  On  the 
defence  being  raised  that  plaintiff's  possession 
had  been  adverse  for  a  period  less  than  twelve 
years  and  that,  in  consequence,  his  title 
was  not  complete  under  art,  144  of  sch.  II, 
to  the  Limitation  Act: 

Held,  that  the  suit  for  the  possession 
of  the  office  was  governed  by  art.  120, 
and  that  plaintiff,  by  his  adverse  possession 
of  more  than  six  years,  had  obtained  a 
title  to  It  by  prescription,  Jagan  Nalh  Das 
v.  Birbhadra  Das  (J.  L.  R.  19  C-  776), 
jollowea. 

Held  also,  that  the  suit  was  not  for  pos- 
session of  immoveable  property,  within  the 
meaning  of  art.  144,  the  right  to  the  land 
*r^^-^i"^^  secondary  to,  and  dependent  on, 
the  right  to  the  office.  Tammirazu  Ram- 
ofT^^;,  ^^^^^^^(^  Narsiah,  (6  Mad.  H.  C  R., 
S31).  followed.  KIDaMBI  RAGHAVA  CHA- 
5A^..''-J^^UMALAI     ASARI     NALLUR 

Bagavaceariar.    26  M.  113. 

•657  Art:  120— Art:  120— Pre-emption- 
Mortgage  by  way  of  conditional  sale— Suit  for 
^possession  against  mortgagee—Civil  Procedure 
Code  (Act  XIV  of  1882),  Section  203— Judg- 
ment,   Contents  of. 

Held,  that  Article  120  of  the  Second 
Schedule  of  the  Limitation  Act  governs  a 
suit  by  a  pre-emptor  against  a  mortgagee  af- 
ter a  mortgage  by  way   of  conditional  sale 
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is  foreclosed,  ai-d  the  period  of  limitation 
l)egiiia  to  ruu  not  from  the  date  of  the  fore- 
closed decree,  but  on  the  expiry  of  ihe  year 
of  grace  froin  service  of  notice  under  the 
foreclosure   prtjceodings. 

la  writing  judgments,  the  provisions 
of  Section  20;5  of  tlie  (Vivil  Procedure  Code 
mu.st  be  strictly  complied  with.  SHEO  L\L 
V.    MADAM    MOHAN.     27    P- L^  R.    1907. 

658  ^rt.  120— Art.  120 -- Alienation  by 
Loidow — Subscqni'nt  suit  to  set  it  aaide— With- 
drawal of  suit  w-thout  permission  to  bring  a 
f'^-eah  sull — CoitfirmaLion  of  onginal  alienation- 
FresJi  cause  of  action  to  sons  of  the   daughters. 

V,  who  was  possessed  of  lauds,  died  in 
1168,  leaving  a  widow  and  three  daughters 
him  surviving.  In  1874,  the  widow  alienated 
Lhe  land.  In  1892,  the  daughters  sued  to 
have  that  alienation  set  aside,  Ijut  withdraw 
the  suit,  on  the  ground  that  the  alienation 
vvas  valid,  without  obtaining  loave  to  sue 
again.  In  1896,  the  daughtei's  sons  institut- 
the  present  suit  for  a  declaration  that  neither 
the  origiual  alienation  nor  its  confirmation 
by  the  withdrawal  petition  in  the  suit  should 
be  effeciive  as  against  them.  On  the  plea  of 
limitation  being  raised 

Held  that  the  withdrawal  of  the  suit  of 
1892,  on  the  ground  that  the  alienation  was 
valid,  without  permission  to  bring  a  fresh 
suit,  was  a  confirmation  of  the  alienation  of 
1874,  and  gave  a  fresh  cause  of  action,  and 
that  the  suit  was  not  barred.  AKKINERI 
SREERAMUU  V.  MULLAPUDI  RAMAYYA. 

25  M  731 

659  Art.  120— Art.  120— When  to  be  applied. 
Thj  Court  ought  not  to  regard   a  case   as 

coming  under  Art.  120,  unless  clearly  satis- 
fied tbat  it  does  not  come  under  one  of  the 
many  articles  dealing  with  specific  cases  26 
0  564  ref.  to.  MAHOMAD  WAHIB  v.  MA- 
HOMED AMEER.    32  C-  527  at  532- 

660  •^^^-  ^'•'^ — ^^'^-  -^^^  Suit  for  arrears 
of  'and  revenue  — 6  B.  L.  li.  423.  See  Pensions 
Act.  XXIIT.  of  1871  S.  4  0.  143. 

661  Art.  120  — Art.  120 — Decision  of  settle' 
ment  officer — Suit  to  set  aside  or  7nodify  deci- 
sion, Limitation  Gopal  v.  Krishna  3  B.  L.  R. 
420.  See  Bombay  Khoti  Settlement  Act  I 
of  1880  S.  21. 

662  ^»'^-  130— Art.  120— The  nearest  re- 
versioner concurring  in  alienation  by  a  Hindu 
widow — Right  of  remote  reversioners  to  sue-^ 
14  M.  L.  J.  209—28,  57.  See  Specific  Relief 
Act  I  of  1877,  C.  42  Col.  445,  and  No.  114 
supra, 

663  ^'^t-  130 — Art.  120 — Suit  for  recovery 
of  advances  made  by  Shebait — Amendment  of 
plaint  by  Appellate  Court  5  C.  W.  N.  273.  See 
C.  P.  C.  Act  V  of  1908  S.  107  Col.  1278. 

664  Art.  120— Art.  120 — Certified  copies 
required  by  the  rule— Presentation  of  memo- 
randa of  second  appeals  32  B.  11.  See  C.  P. 
C.  Act  V  of  3  908  S.  129,  Col.  1357. 

66^  ^'"^-  120— Art.  120— Hindu  Laio- Joint 
H  ndii  family— Fa. thcr's  debts— Liability  of 
sons— Immoral  debts— Debts  incurred  to  pay 
pievious   immoral    debt—Burden    of  proof— 
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Minor — Mortgage  executed  during  minority. 

A  Hindu  father  incurred  debts  for  im- 
moral purposes.  After  liis  deatli  his  elder 
son  claiming  to  bo  tlie  solo  heir  mortgaged 
the  ancestral  property  and  paid  off  the  debts. 
The  mortgage  was  admitted  as  valid  by  the 
younger  son,  who  was  at  that  time  a  minor. 
The  mortgagee  transferred  his  mortgage  to 
the  plaintiff,  who  brought  a  suit  against 
both  the  sons,  for  sale  of  the  mortgaged  pro- 
perty, and  set  up  an  alternative  claim  on 
the  ground  that  it  was  the  pious  duty  of 
Hindu  sons  to  piy  their  father's  debts. 

Held,  (1)  that  the  mortgage  was  not  bind- 
ing on  tlie  younger  son,  for  ho  was  a  minor 
at  the  date  of  its  execution.  30  Cal.,  539  fol- 
lowed, 

(2)  That  the  original  debts  being  barred 
by  limitation  the  claim  in  the  alternative 
was  bad,  even  if  it  could  legally  be  set  up, 
which  was  doubtful.  2^  Ml,  20G;  16  Mad., 
09;  17  Mad^VlQ.  referred  to.  That  neither 
the  mortgagee  nor  the  plaintiff  could  claim 
the  benefit  of  section  74  of  the  Transfer  of 
Property  Act,  for  the  original  debts  were 
paid  of!  by  the  elder  son  and  not  the  mort- 
gagee. 

(3)  That  as  it  was  proved  that  the  origin- 
al debt?  were  incurred  for  immoral  purposes 
the  liability  could  be  resisted  on  that  ground 
by  'the  younger  son.  That  as  the  property 
had  not  passed  out  of  the  j  )int  family,  it 
was  not  necessary  for  the  sou  to  show  that 
his  father's  creditors  were  aware,  or  mignt 
have  been  aware,  when  the  debts  were  con- 
tracted, of  the  immoral  purposes  for  which 
the  money  was  borrowed- 

Where  debts  have  been  incurred  for  im- 
moral purposes  by  the  father  in  a  joint  Hin- 
du family  and  then  money  is  bcrrowed  from 
a  third  party  to  pay  off  such  debts  and  such 
third  party  seeks  to  recover  from  the  son  the 
money  so  borrowed,  the  son  is  competent  to 
put  forward  as  a  defence,  the  immoral  cha- 
racter of  his  father's  original  debts.  He  is 
not  confined  in  his  pleadings  to  the  circum- 
stances of  the  loan  taken  to  pay  off  those 
debts.  6  Mad.,  H  G.  R..  371  at  p.  383  follow 
ed.  MAHARAJ  SINGH  v.  BALWANT 
SINGH.  8  AL.  J.  274  =  A.  W.  N.  1906 
P  117. 

666  Ari.  120— Art,  120— Suit  for  declara- 
tion of  under  proprietary  rights — Cause  of 
action — Decree  for  enhancement  rent.  Har 
Dayril  V.  Udlt  Narayan  Singh.  8  0.  C.  30. 
See  Cause  of  Action. 

637  -^r^.  120  —  Art.  120  —  Pre-emption  — 
Mortgage  by  way  of  conditional  sale. 

Article  120  of  the  second  schedule  of  the 
Limitation  Act  is  applicable  to  a  suit  for 
preemption  in  respect  of  a  sale  under  a 
clause  of  conditional  sale  bv  foreclosure  of  a 
mortgage.     160  P.  R.,  1889,  followed. 

There  is  no  difference  in  principal  as  re- 
gards limitation  for  suits  for  poss<^.~s;on  be- 
tween a  compulsory  and  a  volunt,^  v  sale. 
BHOLA  SHAH  v.  ALIM.     p.  W-  R-,    1909, 

p.  11=112  p.  L.  a.  1906. 


668  Ar^.  120 -Art.  120 -Denial  of  title,  de- 
claration. 

In  this  case  the  defendant's  name  was 
entered  in  the  revenue  papers  in  1895,  and 
the  plaintiffn  in  1903  applied  for  correcf-iou 
of  those  papor.'i,  when  the  defendant  again 
asserted  his  title,  hdd,  the  plaintiffs'  causa 
of  action  for  a  declaratory  suit  arose  in 
1895,  and  there  was  no  fresh  caus3  of  t\c- 
tion  in  1903,  and  the  rafusal  to  have  tug 
entry  corroctod  was  a  continuation  of  the 
original  cau^e  of  action. 

Whore  the  plaintifl  is  in  possession  and 
asks  for  a  declaratory  dccr.3e,  the  limitation 
applicable  to  the  suit  is  that  prescrib  d  by 
art.  120,  sch.II,  Limitation  Act,  and  should  ba 
computed  from  the  date  on  which  his  causa 
of  action  arose.  (20  A  35  (F-  B  ),  Foil.  18  A 
W  N  215,  and  S  A  No.  263  of  1907  (unre- 
ported), Allahabad  H.  C,  Dist.)  AKB.^R 
KHAN  V.  TURABAN,  5  A-  L-  J-  637- 

669  Art.  120  -Art.  1W-- Declaration  of  titl& 
^Sitit  by  person  ill  p  jssession — hiinltatlon. 

A  suit  for  possession  by  a  p2r3on  in 
possession  does  not  lie.  He  can  only  sua 
for  a  declaration  of  his  right  to  the  posses- 
sion of  the  land.  The  period  of  limitation 
for  such  a  suit  is,  under  Art.  120,  6  years 
from  the  date  on  which  the  vendor  denies 
the  title.  Certain  land  was  mortgaged  with 
possession  and  the  mortgagor,  subsequently 
executed  in  favour  of  the  mortgagee  a  deed 
of  sale  of  the  land.  In  1893  mutation  was 
effected  in  favour  of  the  mortgagee  as  own- 
er. In  February  1899  this  mutation  was 
set  aside  on  tlio  mortgager's  appeal.  The 
suit  for  declaration  was  instituted  by  the 
mortgagee's  heirs  in  April  1905. 

Hdd,  that  tha  suit  was  barred  under  Art. 
120,  Limitation  Act.  (20  A  3-5  (F-  B^.  S3  P 
R  1882,  Rif.  A  W  N  (1903),  93,  Dist.)  MUN- 
SHI  RAM  V.  HAMMI,  61  P-  R-  1908- 

670  ^'^t.  120— Art.  120— Reversioners  suit 
for  a  declaration  of  thi  invalidity  of  on  alic- 
nation  by  widow  during  lifetime  of  daughter — 
Limitation. 

In  1902  five  sons  of  the  daughter  of  a  last 
male  owner  B  sued  during  har  lifetime  for 
a  declaration  of  the  invalidity  of  an  alie- 
nation made  by  the  widow  of  B  soma  35 
years  before  suit.  Plaintiffs  wa;e  undivide^d 
brothers,  the  last  of  whom  wasboinmmy 
years  after  alienation.  The  suit,  however, 
was  brought  within  3  years  of  his  attaining 
nnj  '•rity. 

Held,  that  the  suit  was  barred  un.lar 
Art.  120  of  Limitation  Act,  1877,  the  causa 
of  action  having  arisen  in  1867  and  tiie 
plaintiffs  other  than  the  5th  plaintiff  having 
attained  their  mijority  more  thcikU  6  years 
before  suit.  As  to  the  contention  that  tha 
5th  plaintiff's  right  as  rcver.sioner  was  do- 
rived  direct  from  the  last  full  owner,  his 
right  to  sue  would  not  have  arison  until 
after  his  birth  and  that,  therotore,  ho  might 
sue  within  3  years  of  his  attaining  majority, 
it  was  held  that  as  he  was  admittedly  a 
member   of  a  joint  Hindu    Family  entitled  to 
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siicooed  jointly  with  the  otbor  plaintiffs  and 
thai,  as  tho  first  ploiiitiff  could  have  hrought 
tho  suit  within  G  years  of  tho  accrual  of 
causo  of  action, »but  allowed  tho  suit  to  bo 
barred,  tlio  wliolo  suit  was  barred.  (25  M 
()78,  29  M  3'JO  foil.)  Tho  interest  of  the  5th 
plaintiff  had  l)cen  represented  by  tho  other 
plaintiffs  who  had  allowed  the  suit  to  bo 
barred.    KRISHNA  IYER  v.  LAKSHMI  AM- 

MAL,  3  M-  L.  T-  319. 

671  Art:  120— Art:  120~Rival  pre-emp- 
tors — Right  of  claimants  suing  subsequently  to 
defeat  claimant  suing  first  by  obtaining  con- 
sent decree  during  pendency  of  the  first  suit 
—  Limitation  for  suits  against  rival  pre-emp- 
tors — Diligence. 

In  this  case  a  rival  pre-emptor  B  who 
sued  afterwards  obtained  a  consent  decree 
in  a  suit  to  which  A  who  had  sued  first  was 
not  made  a  party. 

Held,  that,  the  plaintifi  (A)  having  first 
filed  his  suit  and  thus  shown  superior  de- 
ligeuce,  the  fact  that  the  rival  claimant  B 
obtained  the  consent  decree  did  not  place 
the  plaintiff  A  in  a  worse  position  than  that 
which  be  occupied  when  he  filed  tnis  suit 
and  that  the  plaintili  A  was  entitled  to  a 
decree. 

Superior  diligence  in  suing  constitutes 
superior  claim  to  pre-emption.  83  P.  R. 
1888  foil. 

Keld,  also,  that  Art.  120  of  the  Limi- 
tation Act  governed  suits  against  rival  pre- 
emptors  impleaded  after  suit  filed  11  P.  R. 
1893  foil,  and  that  one  pre-emptor  may  im- 
plead another  as  a  co-defendant  within  the 
period  prescribed  by  Art.  120.  RAM  PAR- 
SHAD  V.  GANGA  DATT,  20  P.  E.  1908. 
622  Art:  120 -Art:  120--Father's  debts 
— Hindu  Law— Suit  brought  against  the  son 
more  than  6  years  after  the  date  of  decree — 
Separation   of  the   son  from  the  father. 

A,  a  decree-holder  in  execution  of  a  de- 
cree under  Section  90  of  the  Transfer  of 
Property  Act,  attached  a  certain  share  in 
a  village  a  portion  of  which  was  released  on 
the  ground  that  it  was  the  property  of  the 
son  of  the  judgment  debtor  who  had  separ- 
ated from  his  father  prior  to  attachment. 
A  sued  after  more  than  6  years  after  separ- 
ation and  the  decree  under  Section  90  T  P 
A  for  a  declaration  that  the  share  of  the  son 
was,  under  Hindu  Law,  liable  for  the  pay- 
ment of  the  father's  debt  and  for  the  reco- 
very of  the  same  by  the  sale  thereof.  This 
suit  was  brought  more  than  6  years  after 
the  decree  under  Section  90  and  also  from 
the   date  of    separation. 

Held,  that,  as- the  liability  of  a  Hindu 
son  to  pay  the  debt  of  his  father  arises  from 
the  moment  the  father  has  failed  to  discharge 
the  obligation,  the  suit,  having  been  brought 
more  than  6  years  after  the  date  of  the 
decree  under  Section  90  was  barred  by  limi- 
tation under  Art.  120  of  the  Limitation 
Act. 

Held,  further,  that  the  suit  was  also  bar- 
rod,  as  it   was   brought  more    than  6  years 
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from  tho  date  of  the  separation.  21  A  301, 
23  A  20G,  27  M  213  rof.  MATA  PARSHAD 
V.  NARENDRV  BAHADUR  SINGH.  9  0. 
C  350- 

673  Art:  120— Art:  120- -Pre-emption  suit 
based  on  a  foreclosure  decree  passed  on  a 
compromise  lies — Oadh  Laws  Act,  1870,  Chap- 
ter II — Transfer  of  Property  Act  Sections  86 ^ 
87   and  93 — Limitation. 

Held,  that  pre-emption  could  be  claim- 
ed in  the  case  of  a  decree  for  foreclosure 
passed  in  a  compromise,  made  in  a  suit, 
brought  for  sale  of  the  mortgaged  property 
on  tho   basis  of  a  simple   mortgage. 

Held,  further,  that  the  limitation  for  a 
pre-emption  suit  brought  on  the  basis  of 
foreclosure  decree  is  to  be  reckoned  from  the 
date  whan  the  decree  is  made  absolute.  (14 
A  405,  21  A.  17  P.  C.  lef.l  ARJUN  SINGH  v. 
PANDIT  IQB-\L  NARAIN,  IQ  0-  C   874- 

674-  Art.  IW—Arl.  120— Right  to  share  in 
shamilat  denied  in  partition  proceedings — 
Revenue  officers'  order  to  establish  the  right  hy 
a  civil  suit — Limitatioiit 

The  application  of  K  and  others  to  the 
Revenue  auihorities  for  partition  of  the 
shamilat  land  ;  was  opposed  on  the  ground 
that  they  had  no  right  to  a  share  in  tho  said 
land,  and  K  and  others  were  referred  to  a 
civil  suit  to  establish  their  right  wMch  they 
eventually  brought. 

Held,  that  the  claim  of  K  and  others  wag 
barred  by  time  inasmuch  as  their  cause  of 
action  arose  on  the  date  their  right  was 
denied,  and  that,  under  Art.  120  of  the  Act 
which  is  applicable  to  a  suit  of  this  descrip- 
tion, they  had  to  bring  it  within  six  years 
from  the  date  of  denial  of  their  right.  AH- 
MAD V.  KARMDAD.     11  p.  W-  R-,  1908. 

675.  Art.  120— Art.  UO— Custom- Aliena- 
tion by  childless  male  proprietor — Limitation 
— Suit  by  after  born  son. 

The  plaintifi  was  born  in  1900.  In  1904, 
he  brought  a  suit  to  set  aside  a  mortgage 
made  by  bis  father  in  1898,  and  two  subse- 
quent deeds  executed  by  him  in  lieu  of 
interest  which  had  accrued  due. 

It  was  contended  that  the  mortgage  of 
1893  could  not  be  contested  by  the  plaintiff 
for  he  was  born  after  six  years  from  the  date 
of  the  mortgage,  during  v/lnch  period  only  a 
suit  by  the  next  heir  could  be  brought  to  con- 
test the  alienation  under  article  120  of  the 
Limitation  Act,  and  that  the  suit  must  there- 
fore be  dismissed. 

Held,  that  the  contention  was  valid. 
G  vNPAT  i;.  BHANI  RAM.  76  P-  R  1808 
-125PL  E  1806 

676-  Art.  120,  59,  GO,  145— Art.  120,  59,  60, 
145 — Government  securities.  Suit  for  return 
of — Suit  by  new  adminidrator  ag&inst  the 
estate  of  deceased  executor—  Cause  of  action. 

The  plaintiff  as  admiait^tratrix  of  the 
estate  of  her  grandmother  R.  K.,  sought  to 
recover  from  the  Administrator  General  as 
executor  of  K.  I.  Government  securilies  of 
the  value  of  Rs.  15,000,  or  the  equivelaut  of 
those  securities  in   money  deposited  by  R.  K, 


(  1917  ) 


CIVIL  DIGEST  OP  CASES 


(     1919    ) 


Acts  Sup:  Govt.  (IX  Of  1908)    (Contd.)    Acts  Sup:  Govt.  (IX  of  1908)    (Contcl) 


in  hor  lifetimo  with  K.  I.  who  was  his  grand- 
son and  the  plaintiff's  hrother.  Tho  plaintiff 
also  sought  to  rocovor  from  tho  dofe»idant 
as  rtiprescnting  K.  I.'s  ostato  the  property 
and  elfocts  of  11.  K.,  which  caino  into  tho 
hands  of  K.  I.  upon  the  death  of  U.  K.  It 
was  contended  for  tho  defendant  that  the 
suit  was  barred  by  limitation.  It  was  proved 
that  K.  I.  took  possession  of  II.  K.'s  estate 
upon  her  death. 

R.  K.  upon  her  death  left  a  will,  of  which 
K.  I.  was  appointed  tho  executor  by  implica- 
tion. The  will  requested  him  to  pay  the 
legacies  and  made  over  tho  estate  to  the 
plaintiff  as  her  granddaughter.  But  K.  I. 
never  took  out  probate  of  the  will,  nor  paid 
any  legacies  mentioned  in  the  will. 

The  plaintiff  obtained  probate  of  the 
will  of  R.  K.  after  tho  death  of  K.  I.  It  was 
urged  for  the  defendant  that  R.  K.,  before 
htr  death  made  demand  for  the  return  of 
the  Government  securities  which  she  had 
deposited  with  K.  I.  and  that  limitation 
commenced  to  run  from  the  date  of  demand. 
It  was  also  contended  for  him  that  the 
transaction  was  in  reality,  and  in  effect,  a 
loan,  and  that  therefore  the  ordinary  limita- 
tion applicable  to  the  claim  would  be  three 
years  under  articles  59  or  GO  or  at  the  most 
six  years  under  article  120. 

Heldy  that  it  was  clear  that  the  loan 
was  not  a  loan  of  money,  and  neither 
article  59  nor  article  60  vv^as  applicable  to 
the  case.  Tbey  referred  to  deposit  of 
money,  and  it  was  immaterial  whether  it 
be  regarded  that  the  transaction  was  one 
of  deposit  or  of  loan  of  the  Government 
pecurities:  in  either  case  article  145  was 
appli  Gable. 

Heldy  also,  that  on  the  death  of  K.  I. 
when  a  new  administrator  to  the  estate 
of  B.  K.,  was  appoijted,  a  new  cause  of 
action  arose  to  render  the  estate  of  K.  I., 
accountable  both  as  regards  the  debt  and 
as  regards  the  general  estate  of  li.  K., 
which  remained  in  his  hands  at  the  time 
of  her  death,  and  thac  article  120  would 
apply  to  a  suit  of  that  character.  KRIS- 
TO  KAMINI  DASSi  v.  ADMINISTRATOR 
GENERAL  OF  BENGAL.     7  C-  W-  N-  478. 

677  Art  I  120,  01— Art:  120,  01  Punjab 
Tenanaj  Act  (XVI  of  1887),  Section  60— 
Landlord  and  Tenant — Oecnpancy  rights. 
Alienation  of — Suit  for  canaUation  of  trans- 
fer of  occupancy  rights — Parties -- Indivisibi- 
lity of  transaction— Transfer  to  one  of  the 
landlords. 

An  occupancy  tenant  sold  his  occupancy 
rights  to  one  of  the  landlords  v/ho  was  a 
co-sharer  by  purohaso  a:ul  did  not  belong 
to  the  tribe  of  the  proprietary  body  and 
a  suit  was  brought  by  some  of  the  proprie- 
tors   to   set   aside    tlie    sale. 

Held,  (I)  that  it  was  open  to  the  plain- 
tiffs to  bring  the  suit  on  behalf  of  the 
proprietary  body,  (2)  that  the  suit  was 
governed  by  article  120  and  not  91  of  tbe 
second  schedule  of   the   Limitation  Act  (3) 


that  the  transfer  did  not  bind  the  pro- 
prietary body  and  was  liable  to  be  sot  aside 
at  tho  instance  of  those  landlords  whoso 
consent  had  not  been  obtained  and  (1)  that 
tho  transfer  was  not  a  divisible  transac- 
tion and  must  bo  set  aside  in  its  entirety. 
KURIA  v.  NANAK.  7  P  R  1905-  (Rev.) 
678  Art;  120,  llS—Art:  120,  118— Adop- 
tion— Gift  by  childless  proprietor  to  sons  of 
his  adopted  son — S^iit  to  set  aside  gift— Li- 
mitation. 

The  plaintiffs,  collaterals  of  a  childless 
male  proprietor  sued  for  a  declaratory  dec- 
ree that  a  gift  of  ancestral  property  by 
the  proprietor,  to  his  alleged  adopted  son's 
sons  was  invalid.  It  was  found  that  adop- 
tion had  taken  place  many  more  than 
s-ix   years  before  suit. 

Held,  that  as  it  was  necessary  to  get 
rid  of  the  adoption  before  tho  gift  could 
be  set  aside  and  a  suit  for  declaration 
that  the  adoption  was  void  or  did  not 
take  place  was  time  barred,  the  present 
suit  was  also  barred.  25  B.,  337,  (P.  C)  ; 
24  B.,  2G0,  {F.  B.)  ;  20  P.  R.,  1902,  S.  0.,  11 
P.  L.  K,  1903  ;  68  P.  R,  1903,  S.  C.,  13  P.  L. 
B..  1904  ;  56  P.  R.,  1903.  (F.  B.),  S.  0.  9.3  P.  L. 
R.  1903,  referred  to.  PIR  MUHAMMAD  v. 
FAUJA.    35  p.  R.  1904. 

679  Art  120,  123— Art.  120,  123  —  Widoia~ 
Hindu  taking  absolute  estate  by  consent  dec- 
ree—Rev  i^sio-ners  suit  to  recover  after  her 
death — Limitation — 

A  widow  and  her  husband's  brother 
who  were  his  next  reversionary  heirs  agreed 
by  consent  decree  that  she  should  take 
absolutely  her  husband's  share  in  the  family 
property.  The  family  immoveable  property 
was  sold  and  a  certain  sum  was  given  her 
as  her  husband's  share.  Ebwen  years  after 
her  death,  the  reversionary  heirs  brought 
a  suit  to  recover  the  property  from  tho 
hands  of  executors  appointed  under  her 
will. 

Held,  (1)  that  the  reversionary  heirs 
were  estopped  (a)  from  bringing  a  suit  to 
recover  the  property  after  the  arrangement 
which  they  had  mado  with  the  widow. 
The  ordinary  restrictions  would  not  apply 
to  property  which  has  passed  to  a  widow 
not  as  heir,  but  by  deed  or  other  arrangement 
conferring  on  her  absolute  powers. 

(2)  That  as  the  immoveable  property 
v/as  converted  into-  money,  and  tho  money 
became  moveable  property  in  her  hands  and 
lost  all  impress  of  ils  origin.  Art.  120  of  tho 
Limitation  Act  applied,  and  tbe  suit  was 
time  barred. 

Art.  123  of  tho  Limitation  Act  is  not 
meant  to  be  applied  to  cases  of  reversioners 
suing  to  recover  property  which  has  been 
held  for  some  intervening  time  by  a  widow, 
whether  that  property  bo  moveable  or  im- 
moveable. (25  I.  A.  189,  34  B.  1(>5  2  1.  A.  256, 
2  I.  A.  7,  11  B.  69,  7  B.  155,  and  491,  17  B  690 
0  B  L.  R.'4r)0,  16  B.  229.  10  B.  478,  and  9  M. 
I.  A.  123,  rofd  )  G\NPaT  RAO  MOROJl  t'. 
YAMAN  RAO  SHAM  RAO  10  B-  L-  R-  glQ. 
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6B0     ^1»'^     ^~^.    125— Art     J-^0,    Vio    Hindu 
haio— Alienaiioii  by  widow— Sail  bij  tic.Dett>l  nuy. 

Assuming  LhaLa  ptcjiuiripiivo  rovorsionary 
hoir  may  bo  given  a  docrto  declaring  Lliat  ho 
is  entillod  to  sucooud,  uii  ll)o  duath  of  a 
Widow,  to  properly  all.'gedto  from  p.orfc  of  her 
husband's  estate,  which  property  is  in  the 
possebbion  of  persons  who  flaim  it  as  their 
own,  adversely  to  the  widow,  tlie  suit  praying 
for  such  a  deolaration  must  bo  bruughu 
withiii  the  period  prescribed  by  art  120  of  sche- 
dule II  to  the  Limitation  Act;  Art  125  does  not 
apply  to  such  a  suit  — RAM. -\  SWA  MI  NAIK 
V.  THAYAMMAL,    23  N-  488- 

081  A'l  IW,  127— Alt  l:W,  1:17.  MaJwrnedan 
Law — Talu'iiiance. — 

The  plaintiff,  a  IMaliomedan  wojnan,  on 
tbe  death  of  ber  father  sued  for  tl\e  re- 
covery of  ber  share  ii^  jnnt  lamily  property. 
It  was  proved  that  si.ice  ht-r  m,irnage,  she 
was  no  longer  a  member  of  the    fiimily. 

Held  that  the  suit  was  governed  by  art. 
120  and  not  by  art  127  of  sch.  II  of  the 
Limitation  Act.  Bavcihha  v.  MnsuininxHlia,  (I. 
L.  R.,  14  Bom.  70)  dissented  from.  Mo- 
hinned  Alaam  v.  Anaibi,  I.  L.  K.,  22  Gal. 
954)  approved.  POYHAN  BlBEK  v.  LAKHU 
KHAN'BEPARI,  7  C-    ¥/■  B-  155- 

682  Ar/.  120,  127,  14J>—Art.  120,  127,  144— 
Express  SHI  render  uj  hy.kUng  by  tciuml,  right 
of  Cb-oiCHcrs  —  Jjuretnonable  delay,  wliat 
amounts  to. 

An  express  surrender  by  a  tenant  of 
his  tenant  right  can  only  be  effected  by  a 
contract  between  the  tenant  and  his  land- 
lord. When  there  are  several  oo-owners 
constituting  the  landlord,  one  may  act  for 
all,  with  express  of  impLed  authority  from 
the  others,  in  taking  a  surrender  from  a 
tenant.  But  ore  of  several  co-sharers, 
dealing  with  a  tenant  for  his  own  benefit, 
is  neither  "  the  landlord,  '*  nor  an  agent  of 
the  propiietary  body.  Where  the  proprietary 
boay  consists  of  several  peisoiis  in  an  undivid- 
ed viliaga,  the  term  "landlord,  "as  used  in  the 
Central  provinces  Teaatioy  Act,  applies  only 
to  the  aggregate  of  such  p<irs;on.-'.  It  has 
therefore  been  held  that  whtrt-.,  by  law,  the 
transfer  of  a  tenant-right  requires  the  con- 
sent of  the  landlord,  such  consent  can 
only  bo  validly  given  by  tbe  whole  proprie- 
tary body.  No  one  co-owner  acting  for  him- 
self, or  other  .vise  than  for  the  whole  pro- 
prietary body,  can  accord  it.  A  transaction 
v/hereby  one  such  co-owner  acquires,  (not 
in  his  reprtsentative  capacity)  a  tenant-right 
in  the  village  under  a  contract  with  the 
tenant  amouncs  to  a  transfer  and  not  to  a 
surrender  of  tbo  holding. 

Wh 'le  one  of  several  joint  co-owners  of 
an  undiv.dcd  village  acquires  tiie  occupancy 
right  of  a  tenant  and  thereby  becomes  him- 
self the  exclusive  occupaut  and  cultivator  of 
a  parcel  of  the  joint  tenancy,  the  other 
CO  owners  may  either  ou-.jnntly  ratify  the 
transaction  and  accept  the  acquiring  co- 
owner  as  a  tenant  of  the  whole  proprietary 
body,    or  allow    him  to    occupy   the  iaud  ex- 
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clusively,  as  part  of  the  general  arrangement 
among  the  co  owners  for  the  occupation  and 
oijoyment  of  the  undivided  estate.  Other- 
wise, they  may  individiia.ly  regard  the  right 
to  occupy  the  land  as  lapsed  to  the  proprie- 
tary body,  and  each  may  claim  joint  physical 
possession  (hereof  with  the  a  ;quiriug  owt.er 
to  the  extent  of  his  share.  But  a  cla-m  of 
this  kind  is  one  to  bo  dealt  with  in  accor- 
dance with  the  principles  of  equity  fl8  0.  10 
ref.)  and  any  unreasonable  delay  in  advanc- 
ing it  must  defeat  it  upon  the  basis  of  the 
principle,  "delay  defeats  equities."  What 
amounts  to  an  unreasonable  delay  is  a  que^i- 
tion  for  determination  hy  the  Court  accord- 
ing to  the  particular  circumstances  of  each 
case  as  it  comes  up  to  decision.  A  suit  to 
enforce  this  particular  claim  for  joint  or 
common  occupation  by  one  co  owner  of  joint 
or  common  land  against  another  co  owner, 
who  has  taken  up  exclusive  enjoyment  of 
such  land,  and  not  in  denial  of  the  joint  or 
common  title,  but  merely  as  a  mode  of 
enjoying  his  share  in  the  property,  is  a  suit 
governed  by  Art  120  of  the  limitation  sche- 
dule. Art.  127  or  Art.  144  is  not  applicable 
to  the  case.  (1  N.  L.  R.  108;  17  C  P.  L.  R. 
17;  10  C.  P.  L.  R.  40,  cited;  28  C.  223,  ref.  27 
A.  88,  dissented.)     RAM  DIAL  v.  GULOBIA 

BAI.    4  N-  L.  R.  120, 

683  ^4-rt.  120,  131  — Art.  120,  131— Person 
suing  in  their  own  names  for  theniMlvas  and 
for  others — Joinder  of  plaintiff s—  PcrmissiO^i. 
of  court  to  sue  on  behalf  of  others  3  O.  C.  551. 
See  0.  P.  C.  Act  V  of  1908   O.  I.  R.  8  G.    1;,85. 

684  Art.  IW,  133— Art.  120,  i5^— Ghi.rwa- 
ra  dues  -Suit  to  7 (cover. 

Held,  that  art.  120,  sch.  II.  Limi  ation 
Act,  governed  a  suit  to  recover  G  larwara 
dues,  which  were  neither  mcl  Aan  /  allowance 
nor  such  fees  or  haqs  as  are  contemplated 
by  art.  i32  of  that  schedule.  DURGA 
BAIiHSH    SINGH    v.  HASAN    ALI.     3    O. 

C ,  203 

685  -4ri  120,  132— Art  120,  132— Trans- 
fer of  Property  Act  1882,  section  73 — Charge 
071  proceeds  of  mortgaged  property  sold  for 
arrears  of   revenue. — Interest— Damages. 

When  mortgaged  property  is  sold  for 
arrears  of  Government  levonue  the  mort- 
gagee has  a  charge  upon  the  surplus  sale- 
proceeds  in  lieu  of  the  charge  which  he 
had    upon    the    property    before    it  was   sold. 

A  suit  to  recover  sale-proceeds  of  a  mort- 
gaged property  sold  for  &rr6ar.s  of  revenue 
from  a  creditor  of  the  inorigKgor  is  govern- 
ed by  article  132,  Schedule  II.  of  the 
Limitation    Act. 

The  Limitation  Act  is  an  Act  limiting 
or  restricting  a  plaintiff's  rights,  and  ac 
cording  to  the  well-known  rules  applicable  to 
the  interpretation  of  Statutes,  such  an  Act 
should  be  interpreted  liberally  so  as  not  to 
curtail  or  restrict  rights  unless  it  is  clear  that 
the  Legislature  intended  that  this  should  be 
done. 

Held,  that  damages  by  way  of  interest 
on   the   sale   proceeds    witheld   by  the  credi* 
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tor  could  be  recovered  only  for  a  period  of 
six  years  previous  to  the  institution  of  the 
suit  under  article  120,  schedulij  II.  of  tha 
Limitation  Ao^  JOai<:>HUll  BI[\G\Tt'. 
GHaNSHaM  das.  5  W-  N,C-  336. 

688  ^rt  120,  U7,  132,— Art  120,  117,  US- 
Joint  Hindu  family  — Llahilit  11  of  sons  in  respect 
of  a  morfgae  txecutcd  by  tJie  f either  —  Exemption 
of  sons'*  iiiterert  — Subsequent  suit  ac/ainst  sons 
for  sh&re  of  debt  payable  by  them. 

The^head  of  the  family  inort;^agod  a  cer- 
tain j^int  ancestral  property  first,  in  1382, 
Bubse'[ueutly,  the  second  inorfcgMguo  rudoemed 
the  first  mortgage.  The  second  mortgagee 
then  sued  to  recover  the  amount  due  on 
both  mortgagas  by  sale  of  the  mortgaged 
property,  and  obtained  a  decree  in  IMarch, 
1895,  and  an  order  abaoiute  for  sale  on  the 
25th  of  October,  1897.  To  this  suit  the  sous 
and  grandsons  of  the  mortgagor  were  not 
made  parties.  The  sons  and  grandsons  of 
the  mortgagor  sued  for  and  obtained  a  de- 
cree exempting  their  interest  in  the  mort- 
gaged property  from  the  operation  of  the 
mortgagee's  decree.  The  mortgagee  then 
sued  the  sous  and  grandsons  to  recover  from 
them  a  proportionate  part  of  the  amounts 
due  on  his  mortgage.  This  suit  was  insti- 
tuted on    the  6th  of  April  1904. 

Held,  that  the  mortgagee's  suit  against 
the  sons  and  grandsons  of  the  mortgagor 
was  maintainable,  aud  that  it  was  not  barred 
by  limitation,  the  rule  applicable  being 
either  Art.  147  or  Art.  190,  of  the  Limita- 
tion Act  1877.  (If.  A  75,  28  A  518,  22  A 
307,  Dist.  21  A  301,  11  M  413,  foil.)  RAM 
SINGH  V.  SOBHA  RAM,  A-  W-  N-  1907  P- 
169- 

687  Art.  120,  131— Art.  120,  131— Suit  to 
recover  surplus  sale  proceeds  of  mortgaged  pio- 
perty  sold  by  Government  for  arrears— Limi- 
tation Act,  S.  131. 

The  surplus  sale  proceeds  of  mortgaged 
property  sold  for  arrears  of  revenue  repre- 
sents the  moi  tgaged  property  itself,  aud  a  suit 
by  the  mortgagee  for  the  surplus  is  gover 
ncd  by  Art.  132.  27  C.  180  ref.  to.  Art  120  does 
not  apply  to  the  case.  UPENURA  CHANDRA 
SINGH  V.  MOHRI  LAL  MARVARI.  31  Q. 
746  at  751 

688  Art.  120,  131- Art.  120,  131— Suit  for 
declat ation  of  right  to  receive  Tasdik. 

The  piaiutiif  sued  for  a  declaration  of 
his  right  to  receive  annually  the  Tusdik 
amount  direct  from  Government  and  also 
for  a  declaration  of  the  plaiutill's  title  to 
the  amouut  of  lis.  654  in  deposit  with  the 
Collector  on  account  of  arrears  for  eight 
years.  The  plaintiff's  right  was  established 
but  it  was  contended  on  buhalf  of  the  de- 
fendant that  the  declaratory  relief  as  to  the 
Tasdik  amouut  was  barred  by  Article  120 
of  the  Limitation  Act  and  that  Article  131 
relied  on  by  the  District  Judge  was  inappli- 
cable to  the  case. 

Held,  that  the  contention  that  Article  120 
was  applicable  was  valid  and  that  the  prayer 
ios  a  general  declaration  was  barred  inasmuch 


as  the  right  to  sue  for  such  doclaratiou  ac- 
crued long  bofore  six  years  prior  to  the  suit. 
But  though  the  rerajdy  for  such  relief  was 
birred  the  right  to  receive  ths  T  isdik  as  it 
accrued  from  year  to  rear  was  not  oxtia- 
guished  and  inasmuch  as  the  plaint  also  pray- 
ed for  a  declaration  of  the  pliintiff's  title 
to  the  amouut  of  Rs.  554  oa  accraut  of 
arrears  for  eiglit  year.s  the  plaintill  was  en- 
titled to  a  d'jcliratory  dicree  for  that  portion 
of  the  amou'it  which  .'ppjrtaiujd  tj  the  six 
years  prior  to  the  suit.  The  Court  observed 
fch  it  th  i  adju  lioatioM  of  the  pUintiif's  right 
made  ni  the  suit  would  be  sufiQjio.it  for 
Governmjut  to  aub  upju  eva.i  in  rtigard  to 
the  relief  asked  for  by  the  pi  lintiff  hat  not 
granted  by  the  decree.  8RIMIV  v.SA  R\M  V- 
NQJAREAR  v.  SQBBACH  \  RIaR.  13  M-  L- 
J.  267. 

639  Art.  120,  \3i—Art.  120,  131— Prior 
and  subsequent  in>it gages-Suit  by  prior  niurt- 
g  ogee — Lien  of  puisine  mortgage  on  surplus  sale 
proceeds  —Third  mntgigee  -Witlt,  iratuai  of  sur- 
plus Siilc  proceeds  by  9  C  W.  N.  'J6J. — See  Act 
IV  of  1882  S.  73  col.  632. 

690.  ^rt:  120,  142— Art:  120,  14,2— Articles 
120  and  142  —Suit  for  possession  of  endowed 
iimnjoible  properly  against  assignee  frotn  the 
manager. 

A  suit  for  dispossession  filed  by  a  person 
interested  in  the  endowment  against  the 
assignee  of  endowed  immovable  property 
from  the  last  manager  is  governed  by  article 
120  of  the  second  schedule  to  the  Limitation 
Act  and  the  time  begins  to  run  from  the  date 
of  alienation.  P.  It,  8  of  1899;  20  All.,  482; 
20  Cul,  906.  27  P.  B,  1835,  23  Mad.,  28,  re- 
ferred to.     ASA  RAM  y.  PARAS  RAM.     9  p. 

R-  190i. 

6^1-  Art:  120,  111— Suit  for  declaration  of 
title  to  im)njueable  property  —  Amendment  of 
plaint  lohare  character  of  suit  would  be  altered^ 
1.  G.  h.  J.  76.  See  Specific  Relief  Act  I  of 
1877  S.  42  Col:  437. 

632  Art  :  120,  Hi-  Art  120,  111.— Suit  for 
declaration. 

Plaintiffs  issued  a  noticeof  ejectment  to  de- 
feudantin  respect  ofcertain  land  in  his  posses- 
sion. Defendant  objected  that  he  was  not  ten- 
ant butproprietor,aud-tha  notice  was  cancell- 
ed on  June  2oth,  1885.  By  suit  iustiuted  oa 
June  OoU  1896,  tiie  plaintiffs  claimed  a  declar- 
ation that  dofeudiut  was  only  a  tenant. 

HUd,  that  the  suit  was  for  a  mere 
decla-.'ation  of  the  plaintiff's  title  and  was 
governed  by  art.  120,  smu.  II  of  the  Liinita- 
tiQ;i  Act,  and  therefore  barred.  Art.  141 
is  applicable  only  where  there  is  a  prayer, 
express  or  implied,  for  the  dispossession  of 
soirie  one  frona  the  property  or  from  the 
inierest  in  it  which  the  suit  claims. — ■ 
ASHIK    ALI  y   MAZ^HAR  ALI  KHAN,     2  O. 

633  Art.  120,  U5—Art  120,1115  -Deposit  as 
security  for  faithful  and  due  discharge  of  dU' 
ties- Limitation-- Art  120  i.ylnial  and  revsidu- 
ary,  an.i  not  to  be  applied  unless  the  case  can 
not  come  any  other  article.  Lala  Qobind  Prasad 
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V.  Chairman  of   I'ntna   Municipality.  6.   C.  L. 
J.  335.    See  Deposit. 

694  Art.  V^O,  W^-  Art.  120,  142— Suit  for 
possession — h-oifocxapancy  raiyat  31.  C  04?  8. 
C.  W.  N.  446.  See  Specific  IJelicf  Act  I  of 
1877.  S.  9,  Col  395. 

695  Art  ViO  -Art  120— ^ea  21  P  W  R 
1907  No  lOy,  10  B  L  117  No  133,  17  M 
L  J  281  No  176,  13  M  L  J  S3  No  256,  25 
P  R  1903  No  2S0,  34  C  79  No  384,  1  S 
L  R  238,  28G,  36  P  W  R  1908  No  287,  11 
OWN  186  No  288,  27  ]M  72  No  289.  26 
M  410  No  302,  27  A  510  No  318.  3  0  0 
184  No  320,  7  0  C  8  No  321,  84  P  L  U  l<j07 
No  322,  28  A  424  No  323,  36  P  L  1905 
No  324,  24  A  17  No  325,  14  P  R  1904  No 
827,  5  0  L  J  385  No  357,  5  C  L  J  686  No 
358.  28  0  676  No  375,  27  M  535  No  380, 
4  M  L  T  271  No  395.  4  M  L  T  278  No 
391,  29  A  579  No  419.5  M  LT  324  No 
425,  27  M  528  No  434,  27  M  243  No 
428,  U  B  R  1001  P  39  No  429,  83  P  R 
1906  No  454,  25  A  55  No  455,  30  M 
459  No  456,  25  A  67  No  460,  7  GO  108 
No  463,3  0  0  171  No  482,  10  L  J  147 
No  483,32  0  719  No  484,  8  0  W  N  113  No 
485,  6  0  0  42  No  502,  93  P  li  R  iyo3  No 
517,25  A  1  No  518  (a),  32  O  473  No  519. 
30  M  402  No  5il,  8  O  0  lOG  No  552,  12  0 
W  N  455  No  561  (a),  8  0  L  J  181  No  556  ,  3 
0  L  J  182  No  567,  26  M  780  No  576,  3 
BLR  135  No  577,  70  P  R  1903  No  586, 
33  0  881  No  593,  33  0  998  No  598,  3  0  L 
J   52   No   614.   Supra 

693  Alt  r^O,  12— AH  120,  12— Limitation— 
Shamilat  land — Suit  for  possession  by  parti- 
tion of  bbarailat  land — Wrong  entry  in  re- 
venue records. 

The  plaiatiffs,  alleging,  that  the  shamilat 
land  in  suit  pertained  to  a  certain  patti, 
brought  a  suit  for  possession  of  their  share 
by  partition  against  the  defendants  who 
claimed  that  it  belonged  to  the  whole 
village.  In  the  Settlement  Record  of  1885 
the  land  was  recorded  as  Shamilat  deh 
of  the  whole  village.  The  suit  was  dismissed 
on  the  ground  that  a  suit  for  declaration 
that  the  record  was  erreonous -was  barred 
under  Art  120  of  the  limitation  Act  at 
the    time   the    suit    was     brought. 

Held  that  the  suit  was  not  bar-red  by 
limitation,  the  cause  of  action  being  recent 
unvasion  by  the  defendants  of  the  rights 
of  the  plaintiffs  and  the  refusal  by  the 
Revenue  Court  to  effect  partition.  The 
statement  in  the  plaint  that  the  record 
was  erroneous  did  not  iiiake  the  correction 
of  that  record  a  condition  precedent  to 
the  relief  claimed  being  decreed.  TEJO  v. 
KANHAYA.     151    p.    L:  R.   1903 

697  Art:  121— Art:  121— Revenue  Sale 
Law  Act  XL  of  1S59.  S  37,  exc.  4  —Houses 
and  tank  built  by  incumbrancer — Suit  to  avoid 
incumbrance — Assigriee  from  purchaser: — P.iglit 
of  suit. 

The  benefit  of  the  4th  exception  to 
S.  37  of  the  Revenue  Sale  Law  must  be 
limited   only   to   saoh   portions   of   land   as 
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are  covered  by  buildings,  tanks,  etc.,  and 
cannot  bo  extended  to  cover  those  lands 
included  in  the  lease  on  which  buildings 
and  tanks,  etc.,  have  not  been  constructed, 
Art  14  Limitation  Act  applies  to  a  suit  by  an 
assignee  of  a  purchaser  of  an  estate  sold 
under  the  Revenue  Sale  Law  to  avoid  in- 
cumbrances.     WAHID  ALI  V.  IIAHAT  ALI, 

12  C.  W.  N.  1029. 

698.  Art;  122— Art:  122— Insolvency  pro- 
ceedings—  Jurisdiction  of  High  Court — Judg- 
ment of  High  Court.     Suit  on. 

The  High  Court  exercises  the  powers  of 
an  Insolvent  Court  under  a  special  j.irii-dio- 
tion  vested  in  it  by  the  Insolvency  Act. 
Though  this  jurisdiction  is  a  special  one,  tbo 
Higli  Court  exercises  it  as  part  of  the  ordi- 
nary jurisdiction  vested  by  law.  13  Born.^ 
520,  S.  C,  L.  R.,  16  I.  A.,  166  followed. 

An  order  of  the  Insolvency  Court  is  a 
judgment  of  the  High  Court  and  a  su't 
based  upon  such  judgment  is  maintainable. 
7  Cal.,  74  fuUoioe.d.  ANNODA  PRASAD 
BANERJEE  V.  NOBO    KISHO^RE    ROY.     9. 

C,  W.  F  65t?  =  33  0.560- 
G99.     Art:  122— Art:  122— See  27  M.  243  Na. 

428  supra. 

700-  Art:  123 — Artt  123 — Legacy  in  satis- 
faction 0/ indebtedness— Claim  for  legacy  with 
ancillary  claim  for  administration  of  estate. 

By  his  will  dated  27th  April  1887,  a  tea- 
tator  provided  as  follows: — "My  elder  bro- 
ther Ry.  V.  K.  G.'s  self-acquisition  to  tho 
extent  of  about  Rs.  10,000  is  kept  with  ma. 
So,  that  money  should  be  given  to  him." 
The  testator  died  on  14th  September  1838; 
In  January  1897,  plaintiff  received  Rs.  6,000 
on  account  and  on  9th  May  1899,  he  filed 
this  suit  against  the  son  and  executors  of  the 
deceased  claiming  that  an  account  might  be 
taken  of  the  testator's  property;  and  that  its 
might  be  administered  by  the  Court,  and  that 
the  balance  of  principal  and  interest  might 
be  paid  to  plaintiff.  It  was  contended  in 
defence  that  the  Rs.  10,000  was  not  a  legacy, 
but  either  a  loan  by  plaintiff  to  the  deceased 
or  a  deposit  payable  on  demand,  and  that  in 
either  case  it  was  barred  by  limitation. 

Held  that  the-  be(juost  v^as  a  legacy  in 
satisfaction  of  the  indebtedness  of  the  testa- 
tor to  plaintiff. 

Held  also,  that  although  plaintifi  prayed 
for  an  administration  of  the  estate  that 
prayer  was  only  ancillary  to  his  claim  foir 
the  legacy;  tbat  art.  123  of  sch.  II  of  the 
Limitation  Act  was  applicable  and  that  the 
suit  was  not  barred.  It  was  also  contended 
that  plaintiff  was  estopped  from  claiming  a 
legacy  under  the  will  as  he  had  disputed  iho 
validity  of  the  latter,  and  had  elected  to  take 
tbe  Rs.  10,.000  as  a  debt  due  to  himself  and 
not  as  a  legacy.  It  appeared  that  plaintiff's 
brother  had  sued  for  a  share  in  the  testator's 
estate  as  family  property  and  that  plaintiff 
had  supported  him  and  had  also  claimed  a 
share. 

Held  that  there  was  no  estoppel  and 
plaintifi's  right  to  the  legacy  was  not  afiected 
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by  the  claim.  RAJAMANNAR  v.  VHNKA- 
TAKUISHNAYYA,  12-  M-  L-  J.  183-25 
M.  361. 

701.     Art:  123,  127,    140,  149,   141,  -  Art:  123, 
127,  1 10,  142  avd  144 — Adverse  pos<ie!ision. 

Tho  plaintiff  claimed  a  share  in  the  pro- 
perty in  suit  to  which  ho  was  entitled  under 
a  will  executed  by  tho  deceased  owner  who 
died  OQ  1871.  He  did  not  allego  in  his  plaint 
that  ho  had  been  in  pos^oseion  of  it,  or  that 
he  had  realized  anything  as  rent  on  its 
account.  He  merely  said  that  tho  defendants 
had  all  along  admitted  hia  right  to  a  share, 
and  professed  readiness  to  givo  it  whenever 
ho  wanted  it,  and  that  his  right  was  denied 
not  before  1896. 

Held,  that  the  oims  of  proof  tliat  tlio 
plaintifl's  claim  was  within  time  was  on  him 
whether  Article  123,  110,  or  142  was  applica- 
ble. But  with  reference  to  the  plaint  and 
the  facts  alleged,  the  first  two  Articles  did 
not  apply,  nor  did  Article  142,  as  it  was 
found,  that  the  plaintiff  personally  never  had 
any  possession  over  tho  property  in  suit. 
Article  127  did  not  apply,  as  tho  parties  were 
Muhammadans,  and  tliere  was  no  joint  fami- 
ly. Article  144  was  applicable  to  the  case, 
and  the  onus  of  showing  the  adverse  posses- 
sion lay  ou  the  defendant,  if  the  j  jintness 
of  tenure  of  the  property  was  esiablishcd, 
but  it  was  not  shown  that  the  parties  ever 
held  the  property  as  co-shaters.  Plaintiff 
derived  his  title  from  the  Will  under  which 
the  defendants  were  also  joint  devisees,  but  it 
was  necessary  for  the  plaintiff  to  show  some 
tangible  fact  indicating  the  acceptance  of  a 
joint  title  to  the  pioperty  by  the  defendandfcs. 
The  plaintiff  had  no  manner  of  possession, 
constructive  or  actual,  over  the  property  in 
dispute,  and  his  claim  was  barred.  DIN  i\IU- 
HAMMAD  V.  MEHR  BAKHSH.  86-  P-  L.  R. 
1902  =  80  P  R  1902 

702  Art.  123,  144,  148 -Art.  123,  144,  148— 
Person  loho  redeems  a  mortgage  vthcrwise  than 
as  the  representative  of  the  mortgagor  and 
who  claims  the  mortgagzd  property  in  his 
oiun  right^Adverse  possession— Period  of  li- 
mitation luhen  property  is  in  adverse  posses- 
sion and  in  possession  of  originat  mortgagee. 
The  present  appellants  were  the  origi- 
nal plaintiffs.  The  suit  purported  to  be  for 
redemption  of  3  43  acres  of  land  worth  Rs. 
187-8-0,  being  half  of  a  certain  piece  of  land 
measuring  686  acres  and  worth  Rs.  375, 
the  amount  for  which  it  was  mortgaged. 
This  piece  of  land  was  in  possession  of  de- 
fendants-respondents and  had  been  mort- 
gaged in  1223  B.  E.  by  Nga  Su  Ka  to 
first  defendant  respondent  Mi  Cho  for  3 
viss  of  silver.  In  1243  B.  E.  Nga  Shwe 
Yan,  Shwe  Min,  Shwe  Bya  and  Nga  Po  Tu 
entered  iut)  an  arrangement  with  Su  Ka 
before  an  arbitrator  whereby  he  (Su  Ka) 
permitted  them  to  redeem  and  enjo}'  his 
inheritance — paddy  land,  ya  land  aud.'other 
property  and  paddy  and  ya  land  which  Su 
Ka  had  mortgaged,  and  they  in  return  un- 
dertook to  give  Su  Ka  yearly  50  baskets 
of   paddy,    which   agreement    was     recorded 
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in  &  pyatsa.  IMaintifTs  appellants  paid  yearly 
2')  baskets  of  piddy  to  Su  K  i  (as  roprascnt- 
ing  Shwe  IMin  and  Shwe  Yin),  while  do- 
fondants-respoulonts  (representing  Shwe  Bya 
and  Vo  Tu)siniliarly  paid  25  baskets.  Plain- 
tiffs-appellants offered  to  redeem  half  to 
which  they  alleged  they  were  entitled.  Da- 
fendants-respoodjnLs  alleged  that  the  suit 
was  barred  by  limitation,  more  than  12 
years  having  oh«paed  since  the  pyalsa  of 
1243.  Both  the  Lower  Courts  held  tho  pe- 
riod applicable  to  bo  12  years  and  dismissed 
tho  plain  tiffs- appellants'  suit. 

Pointed  out,  that  a  person  who  redeems 
a  mortgage  otherwise  than  as  the  represent- 
ative of  tho  mortgagor,  and  who  claims  tho 
mortgaged  property  in  his  own  riglit,  holds 
adversely  to  tlie  mortgagor  and  the  period 
of  limitation  is  12  years. 

Held,  that  in  this  case  as  tho  first  de- 
fendant-respoudont  was  the  original  mort- 
gagee and  the  land  was  in  her  posseasioa 
and  in  the  possession  of  the  other  defendants 
as  her  tenants  under  tho  mortgage  and  it 
had  not  passed  in^.o  the  hands  of  any  per- 
son claiming  on  a  different  basis,  there 
could  be  no  adverse  possession  in  tho  res- 
pondents and  the  period  of  limitation  was 
GO  years.  2,  U  B  11,  1892— 18U6  page  487 
—P.  475,  490,  2  U  B  R  1897-93  P  15,  2  U 
B  R  1900  P  25  L  R  11  Bom.  P.  216  refd. 
to.  MAUNG  SLIWE  MIN,  MAUNG  NYIM 
AND  OTHERS  u.  1\IA  CHU,  MAUNG  THA. 
Z\N    AND   OTHEll-^,    U    B-  R.    1901  P.  31 

(Limitation). 

703  Art.  123— Art.  123— Sea    10  B  L  R  210 
No.  679  supra. 

704  Art  12  -  Art  4  124'-Qhfi\,vn\.\[—Temcr6 
— Heritability.     Determination    or  resumption 

of- 

Although  a  ghattvali  grant  may  not  con- 
tain any  words  of  inheritance,  if  it  is  proved 
by  long  uninterrupted  usage  that  tho  lands 
have  passed  from  father  to  son  for  t>vo  or 
three  generations  without  objection,  the  in- 
ference would  be  that  the  grant  was  a  grant 
of  inheritance   14  M.)0.  I.  A.  247  followed. 

When  lands  are  held  subject  to  the 
payment  of  quit  rent  and  the  performance  of 
ghatwali  saiwices,  and  where  it  is  shown  that 
at  tho  Permanent  Settlement,  the  land  com- 
prised in  the  tenure  were  included  in  mal 
lands  of  tho  *zamindari  and  were  assessed 
upon  the  footing  that  the  amount  of  revenue 
to  be  paid  therefor  by  the  zamindar  was 
equal  to  the  amount  of  rent  payable  to  him 
by  the  holders  of  the  tenure.  t!ie  inference 
is  that  the  tenure  was  a  pjrma^nt  one  de- 
scendible to  heirs,  the  holders  whereof  would 
continue  bound  to  perform  the  services.  6 
W.  R.  VJd  followed. 

A  hereditary  ghatwali  tenure  held  upoa 
payment  of  rent  and  performance  of  services 
cannot  be  determined  or  resumed  either  by 
the  zemindar  or  by  the  Governmout  on  the 
ground  that  the  services  are  no  longer  re- 
quired.    .-3  Cal,  407  commented    on. 

Incidents  of  a  ghatwali  tenure  in  Bankuro 
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examined,     JOGENDRA     NATH    STNGH  v. 
KALI  OHARAN  iiOY.     9-  C  W-  N-  6o3 

705  Ar/.  U4,  134— \rt.  l'2#,  134  — Adverse 
posfiPssion — Property  sold  t»//  i^Iahant  —Suit  for 
its  rccovrry  by  his  successor  after  tivelve  years 
of  the  sale. 

When  a  viahant  of  a  muth  has  sol;l  pro- 
perty of  the  vinth,  and  tho  successor  of  the 
Mahant  brings  a  suit  after  twelve  years  from 
tlie  date  of  tho  sale  for  the  property  sold,  the 
suit  is  barred  under  Article  134  of  the  soccnd 
Schedule  of  the  Limitation  Act.  DATTAGf- 
Kl  u.  DATTATARYA.     4  fi-  L.   R.   743  =  27 

B-  363- 

706  Ar«.  124,  Ul—Art.  124,  141— Heredi- 
tary Office.  Claim  for  recovery  of — Succession 
by  Bindu  widow  to  trusteeship  of  temple- 
Alienation  by  ividow  of  temple  property —Suit 
to  dccUne  alienation  invalid  and  not  binding 
on  lho!>.e  entitled  to  succeed  loidoio  as  trustees 
after  her   death — Adverse  pos<iession. 

A  temple  was  founded  and  dedicated  to 
the  public  by  one,  J.,  endowments  having 
been  mado  by  him  as  well  as  by  others.  Ho 
acted  as  trustee  of  it  during  his  life-time. 
His  widow  succeeded  him  as  trustee,  and 
continued  to  manage  the  affairs  of  the 
temple  until  October  1885,  when  she  trans- 
ferred the  right  of  trusteeship  together  with 
certain  temple  properties  to  the  first  defend- 
ants In  1897  the  widow  died.  The  plaint- 
ifTs,  as  the  persons  entitled  to  be  trustees  in 
succession  to  her,  brought  this  suit  in  De- 
cember 1900,  to  establish  their  rigV  ts  as 
trustees  and  to  have  the  transfer  in  favour 
of  the  first  defendant  declared  invalid 

Held,  that  the  suit  was  barred  by  limita- 
tion under  Article  124  of  the  second  schedule 
of  the  Limitation  Act.  The  property  trans- 
ferred with  the  trusteeship  was  only  reco- 
verable by  the  plaintiffs  in  their  right  as 
trustees,  which  right  had  ceased  to  exist 
through  the  operation  of  the  Law  of  Limita- 
tion.    23  Mad.,  271.  referred  to. 

Held,  also,  that  the  plaintiffs  derived 
their  title  "from  and  through"  the  widow 
and  the  possession  by  the  defendants  during 
the  life-time  of  the  widow  was  adverse  to 
them.  PYDfGANTAMJAGANNADHA  ROY 
V.  RAMA  DOSS  PATNAIK.     28  M-  197- 

707  Art.  124,  144  -Art,  124,  144— Trust- 
Suit  for  possession  of  trust  property  as  mana- 
ger— Adverse  possession. 

The  founders  of  a  trust  appointed  two 
trustees  who  refused  to  act  as  such.  The 
plaintiff  claimed  possession  of  the  trust  pro- 
perty as  mXiOager  by  right  of  inheritance  de- 
rived from  the  fouiider.  There  was  no  alle 
gation  that  the  property  had  been  applied  to 
purposes  other  than  those  of  the  trust  of  the 
endowment. 

Held,  that  the  limitation  applicable  to 
the  suit  was  that  prescribed  by  Article  124 
or  144  of  the  second  tichedule  of  the  Limita- 
tion Act,  and  began  to  run  from  the  date 
on  which  the  defendants  or  their  predeces- 
sors in  title  took  possession  adversely  to  the 
plaintiff.     6AU',1   referred   to.     JADUNATH 


PIUSAD  V.   GIHDIIAR   DAS.     W-    N,    A.i 
1905,  P.  69-2  A  L  J  304  =  27  A  513- 

708-  Art.  r^4-t\rt.    124 See   27    A.    5!)3 

No.  134  supra. 

709-  Art.  125— Art.  125— Declaratory  suit 
by  remote  reversion>.rs — Existence  of  nearer 
reversioners — Orounds  on  tohich  remote  rever- 
sioner can  sue  -0  G  W.  N.  25— 32  C.  62 -See 
Specific  Relief  Act  I  of  1877,  S.  42,  col.  437. 

710  Art.  125— Art.  125— Hindu  Law— Re- 
verdoncr^  suit  by,  to  set  aside  adoption — Re- 
versioner  in  such  suit  represents  all  interested 
in  the  reversion,  but  does  not  in  suits  question- 
ing alienations— Alienations  by  limited  owner 
gives  rise  to  only  one  cause  of  action. 

Although  in  suits  relating  to  alienationa 
by  a  qualified  owner,  the  presumptive  re- 
versioner cannot,  on  the  current  of  author- 
ity, be  held  to  represent  remote  reversioners, 
yet  in  suits  to  set  aside  an  adoption,  the 
presumptive  reversioner  ought  on  principle 
to  be  held  to  represent  the  remote  reversion- 
er, provided  the  matter  is  decided  after  a 
fair  trial;  and  this  principle  will  apply 
equally  when  a  ramote  reversioner  is  allowed 
to  sue  under  special  circumstances  to  set 
aside  an  adoption.  An  unauthorised  aliena- 
tion by  a  qualified  owner  gives  rise  to  a 
cause  of  action  for  a  declaratory  suit  from 
the  date  of  alienation  to  all  reversioners.  In 
such  cases  there  is  only  one  cause  of  action 
to  be  sued  upon. 

The  true  purpose  of  the  concession  of  a 
right  of  suit  in  these  cases  is  the  protection 
of  the  interest  of  the  person  or  persons  who 
may  eventually  turn  out  to  be  the  heir  or 
heirs,  and  the  object  of  the  legal  proceeding 
is  really  the  perpetuation  of  testimony  which 
owing  to  lapse  of  time,  might  not  be  avail- 
able for  the  heir  when  the  succession  actu- 
ally opens  The  reversioner  actually  suing 
does  not  only  do  eo  for  himself  but  also 
on  behalf  of  all  the  rest.  L.  R.,  8  I  A.,  13 
at  page  22,  9  17.  R.,  463  at  p   46-5  referred  to. 

Suitsi  nvolving  questions  as  to  adoptiing 
stand,  on  quite  different  grounds  from  those 
impeaching  the  validity  of  alienations, 

The  grave  and  important  nature  of  dis- 
putes relating  to  adoptions  makes  it  desir- 
able that  the  adjudication  in  such  case 
should  be  made  final  as  far  as  possible. 
Where  the  persumptive  reversioner  or  with 
the  permission  of  the  Court,  a  more  remote 
reversioner  brings  such  a  suit,  the  Court 
ought  to  require  him  to  disclose  the  names 
of  other  persons  interested  in  the  reversion, 
and  direct  notices  to  be  served  on  them,  to 
enablp  them  to  be  made  pxrties  should  they 
so  dt^sire.  21  Mad.,  404  anpr.  18  M  L  J„  359 
not  followed.  GHIRUVOLU  PUNNAMM\  v. 
CHIRUVOLTJ    PBRRAZU.     M    L-  J-,   1906 

p  307  (F  B)    29M  390 

711  Art.  125  — Art.  125  -  Limitation— Alie- 
nation— Fiaitious  award  -Hindu  widow. 

A  Hindu  widow,  plaintiff  in  a  suit  to 
recover  propei  ty,  in  respect  of  which  she 
was  entitled  tj  a  Hindu  w  do  .v's  estate,  from 
the   possession  of  the  widows   of  other  mem- 
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bers  of  her  husband's  family,  entered  upon 
the  collusivo  arbitration  by  vvhicli  tho  wbole 
of  tho  property  of  the  plaintiff's  husband  was 
divided  amongst  certain  female  members  of 
the  family,  it  being  declared  that  each  of  tho 
parties  to  the  arbitration  procoodings  took 
an  absolute  estate  in  tho  share  allotted  to 
her. 

Heldy  that  this  proceedings  amounted  to 
an  "alienation"  of  tho  property  so  dealt  with 
within  the  meaning  of  art.  125  of  tho  second 
schedule  to  the  Indian  Limitation  Act. 
KAM  SARUP  y.  RAM  DEL  A-  W  N"  1907 
p.  33-4  A.  L.  J  160  =  2  M.  L.  T  59-29 
A-  239- 

712  Art.  125— Art.  125— Hindu  Law— Alie- 
nation by  a  Hindu  widow — Suit  by  reversion- 
er, 

A  suit  by  a  reversioner  during  the  life- 
time of  the  widow  to  have  an  alienation  by 
her  declared  void  except  for  her  life  is  gov- 
erned by  art.  125  of  tho  Limitation  Act. 

Semhlc. — A  new  cause  of  action  does  not 
arise  when  owing  to  the  death  of  next  re- 
versioner, a  remoter  reversioner  becomes  en- 
titled to  sue. 

A  reversioner  whose  suit  under  Art.  12o 
has  been  barred  may  still  sue  for  possession 
if  he  survives  the  widow.  WE3RAM  o.  GIR- 
JANANDAN  TEWARI.     12  C-  W-  II-  857- 

713  Art  125— Art  125— Attachvimt— Objec- 
tion by  reversioner  that  attacJiment  of  property 
in  execution  of  mortgage  decree  against  the 
mortgagor — Declaratory  suit  on  objection  being 
disallowed — Limitation — 122  P.    L.  R.    1904 — 

32  P.  R.  1904.  See  0.  P.  C.  V  of  1903  0.  XXI 
R.   63   Col:    1530. 

714  Art:  I2b—\rt:  125  See  28  M  57  No. 
114,    7    C.   W.    N.   864-30   C.    990     No.    518, 

33  C.    998   No.  598,  26  M.  488  No.  680  supra. 

715  Art:  125— Art:   125. 

Article  127  of  the  second  schedule  of 
the  Limitation  Act  is  not  applicable  to  a 
case  in  which  there  is  no  allegation  that 
the  plaintiff  and  tho  defendant  were  in  any 
sense  a  joint  farailv.  M\ULVI  ABDUL 
KADIR   V.    HAJEhi  MAHOMED  IBRAHIM. 

6  B   L    R    355. 

716  Art:  127— Art:  127— Time  does  not 
run   until  sharer   excluded; 

A,  a  member  of  an  undivided  Hindu 
family,  was  adopted  by  one  V,  a  widow. 
His  adoption  was  declared  invalid  in  1883. 
He  consented  to  reside  with  V,  and  in 
1896  orally  renounced  his  right  to  a  share 
in  the  property  belonging  to  his  natural 
family  in  consideration  of  his  co-sharers 
who  were  also  tho  reversioners  of  V  re- 
nouncing the  reversionary  right  in  the 
properties  held  by  V  as  the  heir  of  her 
husband.  In  a  suit  brought  by  A  in  1901 
for  partition  of  the  property  in  his  natu- 
ral family 

Held,  that  A's  residing  with  V  from 
1883  to  1896  did  not  amount  to  an  aban- 
donment by  A  of  his  right  to  partition  to 
the  exclusion  of  A^to  his  knowledge,  from  the 
enjoymenfc  of  his  family  property  and  that 
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his  right  to  partition  was  not  barred  by 
article  1271  sch^^dulo  IT  of  tho  Limitatioa 
Act.  DEOORJITI  SUBBAYA  v. -DHOOR- 
GETI  VENKAYYA.  2  M-  L.  T-  184-  30 
M ,  201 

717.  Art.  127— \rt.  127— Hindu  Law— Par- 
tition— Self  acqttired  property — Joint  property 
— Neiiclms  of  ancestral  property — Judgment 
should  be  given  on  all  issues 

It  is  a  general  rule  that  the  property  of 
a  joint  Hindu  family  is  liable  to  partition. 

To  exempt  property  from  partition  on  the 
score  of  its  self-acquisition  it  is  a  condition 
than  it  should  have  been  acquired  without 
detriment  to  the  paternal  property. 

Where  a  family  is  joint  and  there  is  aa 
available  neucleus  of  ancestral  property  the 
presumption  is  that  all  property  in  the 
possession  of  any  member  of  the  family  is 
joint. 

Apart  from  special  circumstances  par- 
tition is  the  inherent  right  of  every  co-par- 
cener, and  each  mem'.)f,'r  of  a  co-pj,rcenary  is 
entitled  at  any  time  to  demand  from  the 
Court  a  decree  in  enforcement  of  that  right. 
Lapse  of  time  alone  is  not  an  answer  to  the 
claim,  provided  the  co-parcener's  interest  has 
not  ceased. 

A  release  passed  by  the  father,  a  member 
of  joint  Hindu  famimy  governed  by  mitak- 
shara,  does  not  ordinarily  operate  upon  the 
interests  of  his  son  who  was  born  at  the  date 
of  tho  transaction. 

It  is  much  to  be  desired  that  in  appealable 
cases  the  Courts  below  should,  as  far  as  may 
be  practicable,  pronounce  their  opinions 
on  all  the  important  points.  This  applies 
at  least  as  forcibly  to  the  Court  of  first 
instance  as  to  the  Court  of  appeal. 

Article  127  ot  the  Limitation  Act  requires 
1st  exclusion  and  2ndly  knowledge  of  exclu- 
sion WASANTRAO  MA  DHOW  RAO  v, 
ANaNDRAO  GaNPATRaO.  6  B-  L-  R. 
925. 

718  Art  127  — Art  127— Hindu  Law-Par- 
tition—Suit by  one  of  three  widows  against 
her  two  co  widows  for  partition  of  luidow's 
estate  in  their  late  husband's  property— Proof 
of  unchastity  on  part  of  plaintiff  during 
widoivhood—No  ground  for  refasil—Tenant-in- 
cwimon— Partition  a  matter  of  right— Proof 
of  exclusion  from  joint  family  property— Mere 
non- participation  in  or  refusal  to  live  on  joint 
property    insufficient. 

One  Panguni  died  in  or  about  the  year 
1881,  leaving  three  widows  surviving  him. 
The  three  widows,  as  tenants-in-common, 
participated  for  somp  time  in  the  profits  of 
their  late  husband's  property.  After  his  de- 
cease, one  of  the  widows  began  to  lead  an 
immoral  life  and  refused  to  live  with  the 
other  two.  In  1895,  she  sued  her  co-widows 
for  partition  and  for  an  allotment  of  her 
one- third  share  of  the  property.  She  claim- 
ea  to  have  participated  in  the  profits  of  the 
family  pi^operty  until  1890,  but  the  defend- 
ants contended  that  she  had  ceased  io  par- 
ticipate  therein   for  more   th^a  twelve  years 
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before  fhe  institution  of  the  suit  and  raised 
the  plea  of  limitation.  Tlioy  also  pleaded 
that  plaintiff  was  not  entitled  to  claim  par- 
tition, by  reason  of  her  unchastity.  It  was 
proved  that  plaintiff  had  been  living  with 
her  paramour  subsequent  to  her  husband's 
decease,  and  had  supported  herself  without 
recourse  to  the  family  property  and  had  re- 
fused to  live  with    defendants. 

Ildd,  that  tlie  burden  lay  on  the  dofend- 
fints  of  proving  that  plaintiff,  who  was  ad- 
mittedly a  tonant-in-common  with  them  till 
1882,  was  excluded  from  erjoyraent  of  the 
property.  Mere  proof  of  refusal  on  the  part 
of  the  plaintiff  to  live  with  her  co-widows, 
or  of  non-participation  by  her  in  the  family 
property,  did  not  establish  ouster  or  exclu- 
sion by  defendant  and  there  was  no  other 
evidence  to  show  that  she  had  abandoned 
her  interest  to  their   knowledge. 

Held,  a,lso,  that  proof  of  plaintiff's  un- 
chastity after  her  husband's  death  did  not 
disentitle  her  to  claim  partition  of  the  pro- 
perty by  metes  and  bounds.  A  widow,  be- 
ing a  tenant-iu-eommon,  is  entitled  to  parti- 
tion as  a  matter  of  right  and  the  Court  has 
no  discretion  in  the  matter.  SELLAM  v. 
OHINNAMMAL.    J.  L-  R.  24  M-  441- 

719  Art  127,  142— Art  127,  U2— Partition 
Suit  for — Joint  Hindu  family  -property —  Vari- 
ation of  plea'Hngs  in  course  of  evidence — 
Presumption  of  Jointness  in  Dayabhuga  fami- 
lies— Onus. 

In  a  suit  for  partition  of  joint  and  an- 
cestral proparties,  the  plaintiff  alleged  that 
certain  properties  were  acquired  by  his  grand- 
father who  was  also  the  grandfather  of  the 
defendants.  The  case  as  made  out  in  the 
evidence  was  that  these  properties  were  ac- 
quired by  the  father  of  the  defendants  as 
Jcarta   of  the  joint  family   with  joint  funds. 

Held,  that  this  did  not  constitute  such  a 
variation  of  the  pleadings  as  would  justify 
the  Court  in  dismissing  his  claim  with  re- 
gard to    those   properties. 

That  the  question  of  limitation  does  not 
arise  if  the  properties  are  proved  to  be 
joint. 

That  article  127  and  not  article  142  of 
the  second  schedule  of  the  Limitation  Act 
governs  a  case  like  this.  1  C.  W.  N.,  543  fol- 
lowed. 

That,  under  article  127  of  the  second 
schedule  of  the  Limitation  Act,  the  onus  is 
on  the  defendants  to  prove  that  the  exclu- 
sion from  the  joint  family  property  became 
known  to  the  plaintiff  more  than  12  years 
before  the  suit. 

That  the  presumption  in  Hindu  Law, 
that  all  properties  held  by  any  member  of 
a  joint  family,  so  long  as  the  family, 
remains  joint,  are  joint  property  does  apply  to 
families  governed  by  the  Dayabhaga  School. 
That  the  case  of  Saroda  Prasad  Roy  v. 
Mahanayida  Roy  (31  Cal,  448)  does  not  lay 
down  any  general  proposition  contrary  to 
the  above. 

That  the  onus  in  the  present  case  was 
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wrongly  placed  on  the  plaintiff.  9  Cal,  237, 
distinguished.  19  W.  H.,  178  and  22  All.,  141 
followed.  RAMA  NATH  CHATTERJEE  v. 
KUSUM  KAMANI  DE13I,  4  Q.  L.  J.  56. 

720  Ar^.  127,  144-Art.  127,  144— Adverse 
possession — Suit  for  share  of  joint  ancestral 
property. 

Plaintiff  after  the  death  of  his  father,  in 
1870,  was  living  jointly  with  his  uncle  who 
died  in  1881,  leaving  a  son  and  a  daughter 
after  making  a  will  in  favour  of  the  daughter. 
The  son  died  in  1887.  In  1897,  the  plaintiff 
brought  a  suit  for  possession  of  the  ancestral 
property  loft  by  his  uncle  against  his  daugter 
who  was  in  possession. 

Held,  that  the  plaintiff's  claim  to  recover 
more  than  his  sbare  was  barred  by  limitation. 
As  regards  the  possession  of  the  defendant,  it 
was  adverse  both  to  her  brother  and  to  her 
successor,  the  plaintiff,  as  regards  tne  share 
of  the  uncle  in  the  property. 

But  as  regards  plaintiff's  share,  the  claim 
was  not  barred.  If  Article  127  of  the  second 
Schedule  of  the  Limitation  Act  was  appli- 
cable, the  plaintiff's  exclusion  to  his  know- 
ledge was  not  proved.  If  article  144  was  appli- 
cable, it  was  not  proved  that  the  possession 
of  the  defendant  was  adverse  to  the  plaintiff 
for  12  years,  as  the  defendant's  brother  died 
within  12  years  of  the  institution  of  the 
suit.  RAI  RUKHAMANI  v.  MOTILAL  PRAM 
NATH.   4.  B   L   R.  135. 

121  -^ri.  1^7— Art.  127— See  7.  C.  W.  N.  155 
No.  681,  4.  N.  L.  R.  120  No.  682,  30  P.  R. 
1902  No.  701  supra. 

722  ^*'^'  ^^9  -Art,  129 — Suit  against  re- 
presentative of  deceased  pleader  to  recover  money 
received  by  t  ce  pleader. 

Htrld  that  a  suit  to  recover  from  the  son 
of  a  deceased  pleader,  as  representative  of  his 
father,  money  which  had  been  received  by 
the  pleader  in  his  professional  capacity  on 
behalf  of  a  client,  was  governed  as  regards 
limitation  by  art  120  of  the  second  schedule 
to  the  Limitation  Act,  1877.  BlNDRABAN 
BEHARI   V.   JAMUNA   KUNWAR,   J.  L.  R. 

25  A  55. 

723  ^^^  131- Art  131 — Adverse  possession — 
Rent  nonpayment  for  twelve  years.  29  M.  42 — 
See  G.  P.  C.  V  of  1903.  S.  11.  Col  937. 

724  Art,  131  —  ^rt.  131 — Landlord  and 
Tenant— Suit  for  declaration  of  right  to  recover 
refit — Non-payment  of  rent  for  long  period — No 
defence  to  suit — Assignment  of  tree-tax  as 
inam  to  a  temple — Removal  of  trees. 

If  a  suit  for  a  declaration  of  plaintiff's 
right  to  recover  rent  and  for  arrears  of  rent 
is  not  barred  by  limitation  and  is  otherwise 
sustainable,  non  payment  of  rent  for  a  long 
poriod  is  no  valid  defence  to  the  suit.  Such 
non-payment  is  relevant  ivhen  the  question 
in  such  a  suit  is  whether  the  property  to 
which  the  claim  relates  belongs  to  the 
plaintiff. 

Article  131  of  the  second  schedule  of  the 
Limitation  Act  applies  to  a  suit  for  a  de- 
claration of  plaintiff's  right  to  recover  rent 
from  the  defendant, 
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When  right   to   tho   treo-tax   alone  i8  as- 
Bigned    as   inatn,    the    inam    bocom'.'S  oxtinot 
when  tbo  trees  cease  to  exist.    J  \GANNATHA  : 
PANDIAJIAII    V.   T.    S.    MUTHIA    PILLAl. 

14  M.  L-  T,  477. 

725  Art     131— Art    l^l  —  Grant— Construc- 
tion of — Pensions  Act  1871,    S  ■ction  &. 

The  plaintiffs  claimed  two  annual  instal- 
ments of  Government  revenue  assigned  to 
certain  persons  on  the  allegitiun  that  these 
instalments  have  boon  wrougfully  enjoyed 
by  the  defendant.  The  revenue  assigned 
was  divided  under  tbo  grant  between  three 
groupsof  2,5  and  3  individuals  in  propor- 
tions of  half,  quarter  and  quarter  respectively. 
The  grant  was  for  life  without  any  express 
provision  for  surviV(jrship.  The  plaintiff  was 
a  member  of  the  second  group,  as  was  also 
the  respondent's  father,  who  died  about  30 
years  before  suit.  It  was  contended  by  the 
defendant  tliat  the  suit  was  barred,  and  the 
words  'for  life'  applied  to  the  members  of 
group  individually. 

Held,  that  no  demand  having  been  made 
prior  to  that  which  immadiatoiy  preceded 
this  suit,  the  suit  was  wiibin  limitation 
under  Article  ISi  of  the  II  Schedule  of  the 
Limitation  Act— 154  P.  R.,    1839,   referred  to. 

H^ld,  also,  that  the  words  'for  life'  ap- 
plied to  each  group  collectively  and  not  to 
the  members  of  the  group  individually,  the 
members  of  each  group  took  by  survivor- 
ship on  the  death  of  any  member  of  that 
group.  Mussammat  ZINAT  v.  MURTAZA 
KHAN.  108  p.  R  .  190L 

726  Art  181— Art  131— See  83  P.  R. 
1906.  No  454,  9.  C.  W.  N.  22  No  635,  17  M.  L. 
J.  267.  No  688,  9  C.  W.  N.  989  No  689,  3-  O.  0. 
851  No  683,  31  C.  745  at  751  No  687  supra. 

727  Art  132— Art  132—C')nstruction  of 
statute  —Mortgage — Charge —  Contribution — A. 
W.  N.  1904.  P.  3—26  A.  227.  See  T.  P.  A.  IV 
of  1882  b.  95  Col.  704. 

728  Art,  132— Art  132— Companies  Act 
VIoflS32.  S.  1&9— Appeal  from  order  wind- 
ing up  a  company— Limitation — Extension  of 
time — Applicability  of  S.  "i  and  12,  Limita- 
tion Acty  to  jjeriod  prescribed  by  S.  169— 
Claim  fur  balance  of  money  due  to  contractor 
— CJiarge  upon  buiLdings—J>\U L \T  RA^I  v. 
THE  WOOLLEN  MILLS  CO  LTD.  95  p. 
R.   1903 

729  ^rt  132— Art  132.— Suit  for  contribit- 
Hon  jrom  co-sharer  far  ino7tey  paid  for  Govern- 
ment revenue,  liini'afio^i  for  — Plaivt  presented 
as  a  pauper  petition  witlirin  time  and  full  stamp 
subsequently  paid— Suit  instituted  ivhen  plaint 
presented  and  not  wh<i>h  court-fee  is  paid. 

A  co-sharer  paying.  Govern m-erit  revonue 
due  on  land  has  a  charge  on  the  land  for  the 
amount  so  paid  to  tho  extent  to  v/hich  ho  is. 
entitled  to  contribution  from  tho  othar  shtire- 
holders  and  the  period  of  limitation  toenfovoe 
Eucli  charge  is  12  years  under  art.  132  of  sch. 
II  of  the  Limitation  .\ct.  Rajuh  of  Vizianag- 
rarn  v.  Bijah  Setrucherla  Somasehharaz,  (I.  L. 
R.,  26  Mad.  686  at  p.  703)  followed.  When 
a  plaint  is  presaated  as  a  pauper  petLtiou  euid 
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before  disposal  of  tho  petition,  the  full  stamp 
duty  is  paid  after  the  period  of  limitation,  thu 
suit,  in  the  abrienoe  of  fraud,  wiil  bo  considered 
as  instituted  on  tho  day  tho  plaint  was  pre- 
sented and  the  subsequent  paymont  of  stamp 
duty  will  relate  back  to  the  date  of  presen- 
tation of  the  plaint.  Stuart  Skinner  v.  Wil- 
liam Orde  (I.  L.  K.,  All.  241)  followed.  ALA- 
YAKAMMALu.  SUBBAHAYA  GOUNDAN, 
I  L  R.»  28  Mad  493  :  15  M  L  J.  219 

730  An.  123— Art.  123— Mortgage  tuit 
against  father  and  sons. 

Article  132  applies  to  a  suit  against  the 
father  (executant)  aod  his  sons.  MOHESH- 
WaU  DUTT  TEWARI  v.  KISHUN  SINGH. 
U  C  W.  N-  294  5  C  L-  J.  441  =  34  C  184- 

731  Art.  13-2—Art.  l32—\gra  Ttiuancy  .\cl. 
S.  161— Suit  to  rocover  arrears  of  malikana 
allowance— Civil  and  Revenue  Courts— Juris- 
diction. 

Hddih,B.t  a  suit  for  the  recovery  of  arrears 
of  malikana  allowance  will  lie  in  a  Civil  Oourti 
and  is  governed  as  to  limitation  by  article 
132  of  the  second  schedule  to  the  Indian 
Limitation  Act.  Ramcharan  v.  Gangaprasad 
(N.  W.  P.  H.  C.  Rep.  1870  p.  228)  distin- 
guished,  manohar  lal  u.kashi  ram 

A.  W.  N  1908  p.  209-     ^       ^         ^  ^  „^ 

732  Art.  132  and  S.  23— Art.  132  and  S.  28. 
— Recurring  cause  of  action  under  the  present 
but  not  under  the  old  law— Right  to  receive 
Malikana. 

Under  Limitation  Act.  XIV  of  1859,  the 
rigbt  to  receive  irmlikana  was  treated  as  aa 
interest  in  land  and  the  claim  to  it  was  barr- 
ed, if  not  made  within  12  years  after  the  last 
receipt  by  the  proprietor. 

A  person  entitled  to  an  interest  in  im- 
moveable property  loses  not  only  all  remody, 
but  his  title,  by  being  out  of  possession  for 
more  than  12  years. 

Under  Art.  132  of  tho  Second  Schedule 
of  Limitatian  Act,  1877,  the  right  to  receive 
malikana  is  a  recurring  right  and  the  right 
to  sue  accrues  from  the  time  when  the  money 
sued    for  falls  due. 

Payment  of  malikana  to  other  proprietors 
does  not  save  limitation  in  favor  of  the  plain- 
tiff JXGARNArH  PEl^SHAD  SINGH  v. 
KliARAGH   L\L.     10  C-  W-  N-  151- 

733  ^rt.  13'iyl36,  m—Arts.  132,  135  and 
lU  — Limitation— Suit  [or  possession  of  pro- 
perty mortgaged  by  loay  of  conditional  sale — 
Starting  point  for  Limitation. 

Iltld  that  a  suit  for  possession  of  pro- 
perty, mortgaged  by  way  of  ccnditional  sale, 
after  foreclosure  proceedings,  mast  be  filed 
within  12  years  of  the  date  of  foreclosure, 
and  that  foreclo-'ure  proceedings  taken  more 
than  12  years  aft.r  th^  dixte  for  re-payment 
of  the  morr.gage  consideration  do  rioi  afford 
a  starting  point  for  limitatio-j,.  a  salt  based 
on  foreclosure  proceedings,  taken  mora  toan 
12  years  after  the  date  for  payment  is  barred 
by  limitation.  (90  F  R  1895  and  35  P  R 
1899  foil.  65  P  R  1903  and  C  A  No.  915 
of.  1906,  decided  on  27th  May,  1907,  refd. 
to>.     MANGALSlNGHv.  SHER^^INGH,  68 

p.  W.  R^  19Qa^ 
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734  Art.  132,  147— Art.  132,  147 SnU  for 
contribution  by  one  of  several  mortgagors — 
Charge,  stilt  to  6" force — LimUation. 

A  mortgngor  who  has  paid  out  of  his 
own  pocket  that  portion  of  the  luortgage 
.money  which  his  co-raorlgagor  was  bound 
to  pay,  acquires  a  charge  on  the  mortgaged 
property,  and  his  suit  to  enforce  the  same 
against  the  oo  mortgagor  is  governed  by  Art. 
132,  Sch.  II.  He  is  not  a  mortgagee  within 
the  meaning  of  Art.  147.  12  A  110  and 
(1904)  A  W  N  3  followed.  SAGaH  MAL  v. 
JANKI  D.A8,  1  A   L  J.  276- 

735  Art.  132,  147— Arts.  132,  147— Suit  on 
mortgage  bond  to  enforce  "payvient  of  amount  due 
by  sale  of  mortgaged  yruyerty — Suit  on  mort- 
gage in  English  form  for  foreclosure  or  sale 
— Transfer  of  Property  Act  sections  68,  88, 
100. 

A  suit  on  a  simple  mortgage  bond  to 
enforce  payment  of  the  amount  due  on  the 
bon3  by  sale  of  the  mortgaged  property  is 
governed  by  article  132  of  schedule  II  of 
the  Limitation  Act  and  not  by  article  147. 
The  latter  article  is  limited  in  its  applica- 
tion to  the  one  class  of  mortgages  in  which 
alone  the  suit  can  be,  and  always  is,  brought 
for  forecl:)sare  or  sale,  that  is  to  mortgages 
in  the  English  form.  VASUDEVA  MUD  \- 
LIAR  V.  SRINIVASA  PILLAI,  4  A  T  J. 
625-6  C  L  J.  255-2M  L  T  833  =  9  B- 
L.  R  1104  =  17  M  L  J.  444  =  11  C  W-  N- 
1005  =  80  M  423  P   C 

736  ^rt.  132,  111— Art.  132,  111-  Art.  133 
applies  to  suits  to  enforce  the  charge  created 
by  section  55  of  the  T.  P.  Act  29  M.  305— 
See  T.  P.  A.  IV   of  188  section  55  Col.  591. 

737  Art.  132,  147— Art.  132,  147— Mort- 
gage— Suit  by  mortgagee  on  simple  mortgage 
for  sale  of  mortgaged  property. 

Held,  that  a  suit  to  recover  money  on 
a  simple  mortgage-bond  by  the  sale  of  the 
mortgaged  property  is  governed  by  art.  147, 
and  not  by  art.  132,  of  sch.  II,  of  the 
Limitation  Act.  KHURSHED  ALI  v.  RAM 
DAYAL,   3  0.  G-,  158. 

738  Alt.  132— Art.  132— See  13  M  L  J  83 
No.  256,  U  B  R  1901  P  39  T.o.  429  7  O 
0  108  No.  463,  7  G  L  J  279  No.  481^  28  A 
743  No.  557,  3  M  L  R  81  No.  578  3  M  L 
B  164  No.  579,  AWN  1908  P  171  No.  582 
9  O  C  284  No.  584,  11  M  L  T  186  No.  613^ 
3  0  L  J  52  No.  614,  3  O  0  203  No.  684. 
5  0.  W  N.  355,  A.  W.  N.  1907  P.  159  No.  686, 
31  0.  745  at  751  No.  687,  9  0.  W.  N.  989  No. 
681  s'lnra. 

739  Art.  132— Ar^.  132-~Assessmp.nt~Pay- 
ment  by  A  of  assessment  due  on  B's  land  does 
not  give  A  a  charge  on  such  land— Contribu- 
tion—  Voluntary   payment. 

The  plaintiff  filed  this  suit  in  1901  to 
recover  Rs.  30.  which  he  had  paid  for  the 
defendants  in  respect  of  yearly  aase.^sments 
due  upon  their  land  since  the  year  1891. 
Their  land  formed  part  of  a  larger  holding 
which  stood  in  one  name  in  the  revenue 
records  and  the  assessment  on  which  the 
plaintiff  paid.     He  now  sued   the   defendants 
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for  contribution  in  respect  of  the  assessmen 
paid  for  their  part  of  the  holding,  and  con- 
tended that  their  land  was  charged  with  the 
amount  so  paid  by  him,  and  that  the  period 
of  limitation  applying  to  bis  claim  was  that 
pros-cribod  in  art.  132  of  the  Limitation  Act 
(XV  of  1877). 

Held  that  the  money  paid  by  the  plaintiff 
for  the  defendants  did  not  become  a  charge 
on  the  defendants'  land,  and  that  art. 
132  of  the  Lim.tation  Act  did  not  apply. 
The  mere  fact  that  the  plaintiff  was  obliged 
to  pay  the  assessment  for  the  defendan  ts'  land 
in  order  to  save  his  own,  might,  under  the 
circumstanccE,  give  him  a  right  to  claim  con- 
tribution, but  a  charge  is  not  incident  to  that 
right.— SHITRAO  NaRAYAN  v.  PUNDLIK, 

26  B-  437. 

740  ^'*'i'  134— Art  134. — Property  conveyed 
or  bequeathed  in  trust — Trustee — Dcbutter 
property,  permanent  lease  of,  for  coyisideration, 
by  shebait  -  Stiit  to  recover  2>ossession — Shebait, 
Successor — Limitation-Previous  law,  reference 
to. 

If  a  property  is  a  valid  <^«6M/^er  absolutely 
dedicated  to  one  or    more    Thakurs   (idols),  it 
fdlL«  within  the  description  of  property   con- 
veyed   or     bequeathed     in     trust,    and     the 
shebait   is  a  trustee   within    the     meaning    of 
Art.     134   of  the   Second     Schedule     of     the 
Limitation   Act.     A  permanent  lease,  e,   g.,  a 
patnidar  who  paid  a  bonus  for  his   lease,  is  a 
purchaser  within    the    meaning    of    the   said 
article,  a  lease  being  an    alienation  pro  tanto. 
The    expression    'purchaser     for    a    valuable 
consideration,'    as  used    in  Art,   134,   Sch.  II, 
of  the    Limitation    Act,  in    contradistinction 
to  a  mere    volunteer.     A    suit  to  recover  pos^'. 
session    of    debutter    property     permanently, 
leased    out   to    the    defendant   for     valuable 
consideration    by    a   shebait    in    excess  of  his 
powers    and  in    violation     of    the     trust,   is 
governed   by    Art.    134,  Sch.   II,    of   the    Li- 
mitation   Act,  and    must  be  brought   within 
twelve  years    of    the    date    of    the    lease.     If 
such    a  suit   is   brought   by    the  successor  of 
the   shebait    who    granttd    the    lease    limita- 
tion   as   against     him   runs,     not    from    the 
date   of  his   appointment,  but  from   the  date 
of  the   lease.     Each    succeeding  shebait  is  not 
entitled    to  bring   an    action    within    twelve 
years  from    the    date   of  his   appointment  to 
the    office,   with  a  view    to  question    the  vali- 
dity   of  an    alienation    made    by    any  of  his 
predesessors.     Art.    134,    Sch.    II,   of   the  Li- 
mitation   Act   is  not   restricted    in  its   appli- 
cation   to    puchasers   in  good    faith,    but  ap- 
plies   enqually     to   alieness     from  a    trustee 
for  value   even  when    he    takes  the   property 
with    tuU  knowledge    that  the   alienor  is  act- 
ing  in   excess   of    his   powers.     In    order    to 
give   the   purchaser  the  benefit   of   Art.    134, 
Sch.   II.  of  the  Limitation  Act,  the  purchase 
need    not   bona  fide     in    the   sense  of    being 
without    notice    of  the  restricted    nature    of 
the   transferor's    title,    but     the    term    'pur- 
chaser'   means  a  person   who   purchases  that 
which  is  de  facto,  a  trustee's  or  mortgagee's 
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limited  interest,  upon  the  rcprcsontation 
and  in  the  belief  tbat  it  ia  au  absolute 
title.  Unless  the  purchaser  intu-nds  to  ac 
quire  an  absolute  interest,  that  is,  an  in- 
terest in  excess  of  what  the  transferor  is 
competent  to  alienate,  there  is  no  oocasicn 
for  the  application  of  Art.  134,  as  thure  can 
be  no  acquisition  by  adverse  possession  of 
an  absolute  title,  when  nothing  but  a  limi- 
ted interest  had  been  asserted.  The  pro- 
visions of  Art.  134,  Sch.  II,  of  the  Limi- 
tation Act  of  1871  examined  and  discuss- 
ed. Though  the  proceedings  of  the  Legis- 
lative Council  cannot  be  referred  to  in  in- 
terpreting statutes,  it  is  perfectly  legitimate 
to  construe  any  provision  of  a  statute,  as 
to  the  scope  of  which  there  is  room  for 
reasonable  doubt,  by  reference  to  the  pre- 
vious law  on  the  subject. —RAM  KANANI 
GHOSH  u.  RAJA  SRI  SRI  HARI  NaRa- 
YAN  SINGH  DEO  BAHADUR  .2  C-  L- 
J.  646. 

741.  Art.  134— krt.  134~Suit  for  Redemp- 
tion from  Bona  fide  purchaser  from  mort- 
gagee, brought  more  than  \2  years  after  sale. 
Held,  tbat,  where  a  person,  believing  that 
his  vendor  had  an  absolute  interest  in  a  cer- 
tain property,  of  which  he  v\as  only  the  mort- 
gagee, purchased  the  same  for  valuable  con- 
Bideration,  the  suit  brought  by  the  heirs  of 
original  mortgagor,  to  redeem  the  property 
from  such  purchaser,  if  brought  more  than 
12  years  after  the  date  of  sale,  was  barred  by 
limitation  9  A.  97,  22  B.  225  and  14  M.  I,  A.  1 
refd)  MAHABIR  SINGH  v.  RANA  SHEORAJ 
SINGH,   9  O.  C.  878. 

742  ^rt.  13^— Art.  134.— Malabar  Law- 
Deed,  construction — Kanom-Anubhavam — Pur- 
chaser. 

The  word  Anubhaoatn  or  Anubhogam  is  a 
Sanskrit  word,  and  literally  means  "  enjoy- 
ment." In  grants,  however,  it  ordinarily 
implies  hereditary,  and,  therefore,  perpetual 
enjoyment  ;  and  when  used  as  descriptive  of 
a  tenure  of  land,  it  implies  an  hereditary 
tenure  ;  but  the  word  may  also  be  used  with 
reference  to  au  allowance  of  money  or  grain 
which  is  to  be  deducted  from  the  rent  due  to 
the  grantor.  In  such  a  case,  though  the  al- 
lowance may  be  perpetual  or  may  operate  as 
a  rent  charge  on  the  land,  it  by  no  means 
follows  that  the  tenure  is  irredeemable.  Whe- 
ther the  word  implies  an  irredeemable  tenure 
or  only  a  perpetual  rent  charge  of  grain  or 
money  mudt  depend  on  the  language  of  each 
document. 

A  deed  containing  a  recital  that  it  was 
a  renewed  writing  was  in  the  following  terms: 
— "The  rent  due  by  us  for  holding  the  land 
on  lease  is  55  paras  of  paddy.  The  prior 
kanom  and  the  value  settled  for  the  reclam- 
ation effected  hitherto  in  the  said  property 
and  credited  to  our  accounts  is  700  fanams. 
The  amount  allowed  for  interest  thereon  is 
85  paras  of  paddy,  and  the  amount  allowed 
for  Anubhavam  is  5  paras  of  paddy.  Ihe 
total  amount  of  the  two    items  is   40  paras  of 
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40  paras  of  paddy,  is  15  paras  of  paddy." 

TIeid,  that  the  deed  did  not  create  aa 
irredeemable  tenure,  and  that  if  the  lands 
were  redeemed,  the  grantors  were  entitled  to 
recover  the  5  paras  of  paddy  annually  from 
the  land. 

Article  134  of  the  Limitation  Act  only 
applies  in  cases  where  the  purcha.-^er  is  the 
purchaser  of  an  absolute  title  and  not  merely 
of  ihf^  mortgagee's  rights  in  the  land.  V. 
VYTHILINGAM  PILLAI  v.  KUriIIR\- 
V  AT  PATH  NAIR  AVKHGAL.  1  M.  L- T. 
290  =  16  M  L.  J.  858    29   Mad,  501- 

743  Art.  134— Art.  134— T runt  property^ 
Wakf — Land  held  on  condition  of  s^irvice — • 
Alienation. 

Where  trust  property  is  alienated  by 
the  trustee  acd  the  alienees  have  been  ia 
possession  by  purchase  for  more  than  twelve 
years,  the  suit  as  one  for  the  purpose  of 
restoring  the  property  to  the  trust  must 
fail  as  barred  by  art.  134,  sch.  II  of  the 
Limitation  Act  (XV  of  J877),  SAOUN  BaL- 
KRISHNA  V.  KaJI  HUSSEN,  27  B-  500  =  5 
B.  L  R  803. 

744  ^'''t-  134— Art.  134— Mortgage  by  mort- 
gagee purporting  to  be  of  a  proprietary  in- 
terest  in  the  mortgaged  property — Foreclo- 
sure- 

A  person  who  bona  fide  purchased  from 
a  mortgagee  in  possession  what  is  represent- 
ed to  him  and  what  he  believes  to  be  the 
absolute  interest,  is  entitled  to  the  protec- 
tion afforded  by  Art.  134.  The  widow  of  a 
usufructuary  mortgagee  in  possession  made 
a  gift  of  the  mortgaged  property  to  A.  H, 
The  donee  mortgaged  part  of  the  pro- 
perty, the  subject  of  this  gift,  to  P.  N.^ 
purporting  to  mortgage  the  full  proprietary 
interest  in  the  property.  P.  N.  took  pro- 
ceedings for  foreclosure  against  A.  H.  as 
absolute  owner  and  obtained  foreclosure  and 
poi>seasion  of  the  property. 

Held,  on  the  finding  that  P.  N.  acted 
bojia  fide  and  bad  no  reason  to  suppose  that 
A.  H.  was  not,  as  he  represented  himself 
to  be,  the  full  owner  of  the  property  mort- 
gaged, that  P.N.  was  entitled  as  against  the 
representative  of  the  original  mortgagor  to 
the  protection  afforded  by  Art.  134  25  M  99 
123  B  614;  9  A  97;  14  Moo.  I  A  13;  15  B 
583-  20  A  482,  22  B  225;  24  M  471;  27  Bom. 
^13  referred  to.  HUSENI  KHANaM  v.  ALT 
HUSAINKHAN,  lao?  A- W- N- 183  =  4  A. 
L.J.  875  =  29  A   471 

745  Art.  134,  ItiH—Art.  134,  179— Right  to 
redeem — No  resjudicata — Judgment  conlain- 
ivg  secondary  evidence  of  mortgage  put  in 
evidence  by  plaintiffs  for  purposes  of  res- judi- 
cata— Defendant's  duty  to  prove  mortgage. 

The  mortgagee's  claim  to  redemption  will 
not  res-judicata  in  a  subsequent  suit,  by 
reason  of  the  decree  in  an  earlier  suit  where 
the  parties  were  not  the  same  and  the  plain- 
tiff in  the  subsequent  suit  did  not  claim 
under  the  plaintiff  in  the  earlier  suit. 

Where,    for  the  purposes    of  res- judicata. 


paddy.    The  balance  left  after  deducting  these   the  plaintifiis   put   in    evidence   a   judgment 
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oonfcaiuing  secondary  evidence  of  a  mortgage, 
tliis  would  not.  absolve  the  dofondanta  from 
the  duty  of  proving  their  niortgago  by  ori- 
ginal evidiuico  or  of  making  out  a  case  for 
the  admisi-'ioii  of  secondary  evidence. 

Where  the  defendant's  claim  under  Art. 
134,  Limitation  Act,  did  not  ripen,  and  the 
plaintiff  was  not  bound  to  redeem  at  the  time 
of  the  formor  suit,  the  defendant  is  not  de- 
barred from  subsequently  putting  forward 
his  claim  under  that  article 

The  poiijt  that  a  mortgage  has  not  been 
formally  proved,  if  not  taken  in  the  lower 
Courts,  cannot  be  taken  in  second  appeal, 
KRISHN  \  PATTER  v.  ARAPPATH  VEE- 
TIL  MALVAPPA   MUTHAN.  4  M-  L.  T-  73- 

746  -'l*'^-  ^^^ — Art.  134 — Suit  for  redemp- 
tion of  mortgage. 

On  the  18th  January  1868,  M  mortgaged 
a  property  to  R.  On  the  same  date,  M  and 
II  executed  a  mortgage  of  their  respective 
interests  in  favour  of  H.  H.  brought  a  suit 
for  sale  under  his  mortgage  in  1871,  It  was 
compromised  and  M  was  exempted  from  the 
liability  and  a  decree  was  passed  in  execu- 
tion of  which  the  property  was  sold  in  1884, 
In  February  1900,  M  sold  his  equity  of  re- 
demption to  S,  who  brought  a  suit  against 
the  vendees  of  the  auction  purchaser  for  the 
redemption  of  the  mortgage. 

Held,  that  the  suit  was  not  barred  by 
limitation  under  Art.  134  of  Sch.  II  of  the 
Limitation  Act.  Ahmed  Kutti  v,  Raman 
Navibudri  (I,  L-  R.,  25  Mad.  99)  and  Bhag- 
wan  Sahai  v,  Bhagwan  Din  (I.  L.  R.,  9  All. 
97  referred  to.)  SHEO  NATH  SINGH  v.  MA- 
HIPAL.    A  W.  W.  1905.  P  56. 

747  An.  134— Art  134— ''Purchased"— Sub- 
mortgage by  a  mortgagee  as  if  complete  owner — 
Possession  by  sub-mortgagee  for  over  twelve  years 
• — Suit  fot  redemptio)i  by  original  mortgagor — 
Bight  of  stib-mortgagee  to  be  redeemed. 

In  1864,  A  mortgaged  certain  lands  to 
B  for  Rs.  750.  In  1881,  B  mortgaged  the  same 
lands  to  G  for  Rs.  5,  000.  In  so  doing,  B 
represented  himself  as  the  absolute  owner  of 
the  property,  and  did  not  profess  to  transfer 
merely  the  interest  which  he  possessed,  and 
which  was,  in  fact,  only  that  of  a  mortgagee. 
C  enjoyed  possession  of  the  lands  for  a  period 
excreding  twelve  years  from  the  date  of  his 
mortgage.  A  then  instituted  a  suit  for  redemp- 
tion; when  it  was  contended  on  behalf  of  G 
that  A  was  bound  to  redeem  C's  mortgage 
before  he  could  recover  possession  of  the  pro- 
perty on  the  ground  that  C's  mortgage,^ 
which  but  for  the  law  of  limitation  would 
havH  been  invalid  as  against  A,  had  become 
good  by  G's  possession  for  twelve  years,  the 
properly  having  been  "purchased"  from  a 
mortgagee,  within  the  meaning  of  art.  134  of 
sch,  II.  to  the  Limitation    Act: 

Held,  (Davies,  J.,  dissenting)  that  C  h^d 
"purcbased**^  within  the  meaning  of  art.  134. — 
MANaVIKRaMAN  ETTAN  THAMBURAN 
V.  AMMU.   24  M.  471. 

748  Art.  I3i  —  Art.  134— Inapplicability  ta 
case  of  involuntary  sale. 

"Where^  in  exeoutiou  of  a  money-decree, 
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immovable  property  of  a  judgmont-dobtor  in 
which  his  real  intercut  is  only  that  of  a  morb 
gagee,  is  attached  and  brought  to  sale,  the 
auction-purchaser  ia  not  a  purchaser  from 
the  mortgagee  within  the  meaning  of  art.  134 
of  sch.  II  of  the  Limitation  Act,  even  though 
the  property  was  sold  as  the  property  of  the 
judgment-debtor  without  any  limitation  of 
his  interest  therein.  Art.  184  only  applies  to 
cases  in  which  the  mortgagee  disposed  of  the 
property  voluntarily.  Mutho  v.  Kambalingu 
12  M.  316,  overruled. 

Per  Shephard  and  Divies,  JJ.-- Where  a 
purchase  is  made  at  a  sale  by  the  Court  ia 
execution  of  a  decree^  it  is  complete,  for  pur- 
poses of  limitation,  at  the  date  of  the  pur- 
chase, and  not  date  at  the  of  it:s  coafirmation 
by  the  Court.  AHAMbiD  KUTTI  v.  RAMAN 
NAMBUDRI,  aa  M-  99- 

749  Art.  134— Art.  13i— Purchased  and 
purchaser  in  Art.  134  of  the  Limitation  Act 
includes  mortgagee.  Pennu  Kutti  v.  Valia 
Rani  of   kmbadi    Kavilagaui  24  M.  473. 

75.0  Aj-i.  134y  144  — Art.  134,  144— Aliena- 
tion of  property  belonging  toa  Religious  Insti- 
tution— Suit  to  contest  it  and  recovery  of  mesne 
profits. 

Held,  that  the  suit  is  not  barred  by  Limi- 
tation, inasmuch  as,  when  a  Mahant  of  a 
Religious  Institution  mortgages  any  property 
belonging  to  the  institution,  his  successor 
can  sue  to  impugn  the  validity  of  the  mort- 
gage within  12  years,  under  Art.  144  of  the 
Indian  Limitation  Act  XY  of  1877,  from  the 
date  af  his  being  appointed  Mahant  of  the 
Institution,  and  that  a  mortgage  effected  by 
the  trustee  for  the  time  being  of  a  "property 
conveyed  or  bequeathed  in  trust"  does  not 
constitute  the  mortgagee  a  purchaser  "withia 
the  meaning,  and  for  the  purposes,  of  Art.  134 
of  the  Limitation  Act,  as  the  word  "purchasr- 
ed"  does  not  include  anything  short  of  an 
absolute  alienation  of  title  to  the  property  and 
is  not  used  in  English  technical  sense.  23  0. 
537,  32  C.  511,  20  A  482,  24  M.  471,  and  2  0, 
Ll.  3.  54:6,  dissented  f  rum;  Oivil  No.  124  P.  R. 
1883,  12  M.  3iaand  remirks  of  Aikmau,  J.  in 
20  A.  482  and  of  Davies,  J.  in  24  M.  471,  ap-^ 
proved. 

Held,  farther,  that  Art.  134  of  the  Limita- 
tation  Act  is  not  applicable.  Ttie  plaintifi^does 
not  derive  his  right  to  sue  from  or  through 
the  last  Mahant  but  is  appointed,  according 
to  the  finding  of  the  Division  Bench,  by  the 
community  itself  and  co.usequontly  he  is  not 
an  heir  of  the  last  Mahant '23  M.  271  P.  0. 
distinguished.  BASHESliAR  LAL  v.  BHAI 
NATHA  SINGH,     85  P-  W-  R.  1908  (F-  B  )• 

See  the  sam.e  case  Act  V.  oi  1908  col  1426» 

751  Art  134, 144— Art  134, 144  — Temple  pro- 
perty— Manager — Trustee — Least  by  manager 
Suit  by  snb&eqiient  manager  to  recover  the 
property — Adverse   possession,. 

In  1845,  one  Krishna  Swami  granted  a. 
prepetual)  tnulgeni  lease  of  the  land  in  question 
to  the  defendandants'  grandfather,  Haumana. 
The  lower  Appellate  Court  held  that  at  tha 
date  of  the  grant,  Krishna.  Swami  was  raanag- 
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er  of  the  tnmple  Shri  Ilarachandra  Dvasthan, 
and  that  the  land  at  that  time  bolongad 
to  the  temple.  In  1854,  Krishna  Swami's 
successor,  the  then  manager  of  the  temple, 
Buod  Haumanna  (the  lotsee)  for  enhanced 
rent,  but  tiie  latter  pleaded  his  lease  and 
the  suit  waa  withdrawn.  In  1885,  the  then 
manager  brought  a  similar  suit  against 
the  dffrttulaata  with  a  similar  result.  In 
April,  lyOO,  the  present  plaintifJ,  as  manager 
of  the  temple,  filed  this  suit  to  ejoot  the 
defendants,  allegiug  that  they  were  yearly 
tenants  and  that  ho  had  given  them  notice 
to  quit.  He  contended  that  his  predecessor, 
Krishna  Swami,  had  uo  power  to  alienate  the 
property  of  the  temple: 

Held  that  the  suit  was  barred  by  limita- 
tion. If  the  original  lessor  was  not  a  trustee 
for  the  temple  of  the  land  in  question,  then 
the  defendants  had  held  by  adverse  possession, 
and  the  suit  was  barred  under  art.  144  of 
the  Limitation  Act  (XV  of  1877).  If  the 
original  lessor  was  a  trustee,  he  had,  as  such, 
alienated  the  land  for  valuable  consideration 
and  the  suit  was  barred  by  art.  134  of  the 
Limitation  Act.  The  fact  that  there  was  a 
lease  to  the  defendants,  and  not  an  absolute 
alienation,  made  no  difference  A  mulgeni 
lease  is  a  purchase  'pro  tanto  of  the  interest 
thereby  assured.— NARAYAN  V.  SHRI 
BAMCHANDRA,  27  B-  373. 

752  Ari  134,  144— Arts  134,  144— Trust  pro- 
peyty,  transfer  of  —  Purchaser  meaning  of — 
Cause  of   action  — Date  of  accrual. 

When  a  person  accepts  a  transfer  of 
trust  property  with  full  knowledge  that 
the  alienation  is  beyond  the  powers  of  the 
transferor  and  does  not  believe  that  he  is 
aouqiriug  an  absolute  title,  he  cannot  be 
regarded  as  purchaser  within  the  meaning 
of  >rt.  134  of  Sch  II  of  the  Limitation 
Act.  A  suit  against  such  a  transferee 
would  be  governed  by  Art  144  and  if  it 
is  brought  by  the  successor  of  the  trustee 
who  made  the  alienation,  limitation  as  against 
him  would  run  from  the  date  when  he 
succeeded  to  the  office.  RAM  CHURN  TE- 
WARY  V.  PROTAP    CHANDRA    DUTT  JHA. 

2  C  L  J  148. 

753  krt  134,  144— Arts  134.  144— Applica- 
tion of — Purchaser,  vieaning  of —Mortgagee  not 
a  purchaser. 

Article  144  and  not  134  of  the  second 
schedule  of  the  Limitation  Act  applies, 
where  a  person  a  successor  of  a  mahant 
of  religious  institution  sues  on  the  death 
his  predecessors  for  possession  and  sotting 
of  aside  mortgage  executed  by  the  latter.  In 
such  cases  cause  of  action  arises  on  the 
date  of  appointment  of  the  plaintiff  as 
mahant  The  word  purchased  in  article  134 
is  not  used  in  the  technical  sense  of  the 
English  law  but  in  the  ordinary  diction- 
ary sense  and  a  mortgagee  can  not  be 
regarded  as  ;^urchaser  of  the  property.  If 
the  plaintiff  has  not  succeeded  to  the  pro 
party  as  heir,  article  134  is  not  applicable 
on  this  ground   also,    BASHESHiVB  LAL  v  , 


BHMNATHA  SINGH.     102  PL   R  1908. 

754  — Ar/.  134,  144 -Art.  131,  14t-licdnnp' 
tion  mortgage  of  1849  in  luhich  no  tims 
for  redemption  fixed— Res  Jul*  cat, I  Liinitation 
Thakar  Kalka  Singh  v.  Thik'ir  Dbl  Singh 
8  O  G  233.     See   Motgage— Redemption. 

755.  Art:  134,  136,  140,  lU~Art:  134,  136, 
140,  144.  Champerty —Sale  in  exi'cuiion  of 
decree  upon  ynortgage  executed  by  a  liol  If  of  Ufa 
interested — Purchaser  for  vancibU  coitHidt-ra- 
lion  without  notice.  Nnoab  Firrukh  Bgxm 
v.  Shaikh  Ahmad  Ali.  6  O.  C.  305.  See  Anne- 
nion  Christian. 

768.  Art:  134— Art:  134.  See  123  P  W.  R. 
1908  No.  135,  .33  C.  511  No.  13o,  6  B.  L.  R.  38 
No.  239,  27  B.  363  No.  705  supra. 

757.  Ar^:  135— Art  135—Possesuo'i  of  mort- 
gaged property,  suit  by  mortgagee  for  -R '.gala' 
lation  VII  of  1806,  S.  8. 

In  a  deed  of  mortgage  by  way  of  condi- 
tional sale,  dated  the  3rd  Ma/.  1863,  it  waa 
stipulated  that  the  principal  amount  with 
interest  should  be  paid  witnm  five  years,  and 
that  "should  this  amount  be  not  p  lid  wlihia 
the  time  above  specified  and  the  whole  or 
portion  thereof  remain  unpaid,  this  mort- 
gage-deed will  be  considered  an  ab.solute  deed 
of  sale  free  from  all  disputes  and  thj  mort- 
gagee will  be  entitled  to  possession  of  the 
village  according  to  the  terms  of  a  de  id  of 
sale.'*  On  the  22nd  Januiry,  1903  the  mort- 
gagee brought  a  suit  for  foreclosure  and 
possession  of  the  mortgaged  property  oa 
failure  of  the  mortgagors  to  piy  the  sum 
alleged  to  bo  dme  on  the  mortgage. 

H'dd,  tha.t  themortgigea  having  become 
entitled  to  possession  on  the  3rd  May,  1868, 
the  suit  which  was  instituted  on  the  22od 
January,  1903,  was  barr^id  by  limitation 
under  Art.  135  of  the  Act  16  0  693,  22  \V.  R. 
(P.  C.)  90,  10  C.  68,  12  C.  614  referred  to. 
JANKI  V.  Mt.  JAI  DEI.     9  O-  Q  147 

758  Art:  135— Art:  13  J— Mortgage— De- 
fault  of  payment  of  mortg  ige-money — Suit  by 
mortgagee  for  possession  of  land  mortgaged 
or  for  money    due  under  mortgage. 

Where  a  suit  was  brought  by  the  plain- 
tiffs' appellants,  as  mortgagees  for  posses- 
sion of  the  land  mortgaged  on  default  at 
payment  of  mortgage-money  or  for  money 
due  under  the  mortgage,  held,  tha^.  under 
the  terms  of  the  mortg  ige»Jeed  a  suit  for 
money  due  did  not  lie,  that  the  appoil  iota' 
only  remedy  was  a  suit  for  pjsse^.>ion  as 
mortgagees,  and  that  the  suit  for  possession 
was  barred  by  Art.  135,  Sch.  II  .Act  XV  of 
1877,  the  mortgagors'  right  to  possession  hav- 
ing been  determined  more  than  11  years  be- 
fore suit  on  failure  to  pvy  six  in-itaimenis  of 
the  mortgage-money  p.iyable  in  31  six- mon- 
thly instalments.  (10  C  6S  a-^d  93  P  R  1390 
refd).     BISHAN    LAL    v.  KHUSHaLI.     15Q 

P  W.  R.   1908-91  P  R    1908 

753  Art  135— .irt  l35.—Morg-igee  to 
receive  malikana  as  interest  and  a  c  rtiin  rate 
withi4i  a  flx'd  time  or  togci  act. tat  pose.^ston  in 
case  of  default— Relation  of  laaUlord  and 
tenant  not  thus  created  -Limitation  of  twelve 
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years  for  possession  in  to  run  from  the  date  of 
default — Punjab  Tenancy  Act,  XVI  of  1887,  ti. 
77  cl.  {N),— Construction  of  the  mortgage  deed 
and  lease. 

Held,  that,  whore  a  mortgage  of  revenue 
paying  land  is  with  possession,  but  tho  mort- 
gagee is  to  cliarge  interest  at  a  certain  rate  on 
the  mortgage  money  and  leaves  the  mortgagor 
to  occupy  tho  land  in  consideration  of  receiv- 
ing, within  a  fixud  time,  a  lump  sum,  as 
malikana,  calculated  at  that  rate,  and  the 
mortgagor  agrees  to  pay  interest  at  an 
enhanced  rate  if  he  Tails  to  pay  the  malikana 
regularly,  and,  in  case  of  making  default  in 
payment  of  the  interest,  further,  allows  the 
mortgngeo  either  to  eject  him  to  take  a  share 
of  the  produce  l>y  division  or  to  realize  rent  as 
C/iatoffl.,  the  relation  of  landlord  and  tenant 
is  not  thereby  created  between  the  mortgagee 
and  the  mortgagor,  and  an  ejectment  suit  of 
this  nature  does  not  fall  within  the  jurisdic- 
tion of  a  revenue  Court  (19  A  496  and  20  A 
401  Befd) 

Held,  also,  that  limitation  of  12  years  for 
obtaining  possession  of  the  land  in  dispute 
prescribed  under  Art.  135  of  Act  XV  of  1877 
began  to  run  from  the  date  of  making  default 
in  pavment  of  the  malikana  or  interest.  (14 
B.  L.  R  315  Refd)  SINGH  v.  MINA  MAL,  17. 
p.  W^  R.    1908. 

760  Ar«.  755,  144— Art.  135,  144— Regula- 
tion XVII  of  1806 — Mortgage  by  way  of  condi- 
tional sale-kdverse possession — Cause  of  action^ 

In  the  case  of  a  mortgage  by  way  of  con- 
ditional sale  foreclosed  under  Regulation 
XVII  of  1806,  the  mortgagee  is  not  entitled 
to  recover  possession  as  owner  till  after  the 
expiry  of  the  year  of  grace  allowed  by  the 
regulation  and  time  does  not  run  against 
him  until  after  the  expiry  of  such  year.  90 
P.  B.,  1895  (F.  B  )  followed.  35  P.  H„  1899 
referred  to.  TEK  GHAND  v.  SOHEL  SINGH. 
66  P  R.  1906. 

761  Art.  135,144~krL  135  and  14^~Re- 
gulation  XVII  of  1806  — Mortgage  by  way  of 
conditional  sale — Adverse  possession — Cause  of 
action. 

In  the  case  of  a  mortgage  by  way  of  con- 
ditional sale  foreclosed  under  Regulation  17 
of  1806,  the  mortgagee  is  not  entitled  to  re- 
cover possession  as  owner  till  after  the  ex- 
piry of  the  year  of  grace  allowed  by  the  re- 
galation  and  time  does  not  run  against  him 
until  after  the  expiry  of  such  year,  90  P.  R. 
1895  followed.  TEK  OHAND  v.  SOHbiL 
SINGH.    72  P-  L.  R.  1907. 

762  Ar^.  135,  144— Art.  135,  144  -Mortgage 
■ — Novation— Suit  for  foreclosure— Limitation 
— Suit  barrt'd  under  Acts  of  1859  and  1871 
not  revived  by  Act  XV of  1877. 

About  a  year  after  the  execution  of  a  usu- 
fructuary mortgage,  the  parties  to  the  mort- 
gage executed  a  deed,  whereby  the  mortgagees 
surrendered  to  the  inortgagor  a  portion  of 
the  mortgaged  property.  The  deed  recited 
that  the  mortgagor  had  receive-!  the  whole  of 
the  mottgage  money  and  put  the  mortgagees 
in  possession  of  the  whole  of    the  mortgaged 
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property.  But  it  was  found  that  out  of  Rs. 
4,800  which  tho  mortga'/ees  had  agreed  to  ad- 
vance, thoy  had  paid  Us.  2,270  only,  and  the 
mortgagees  had  got  possession  over  a  portion 
only  of  the  mortgaged  property.  Tho  mort- 
gagees brought,  a  su't  for  possession  of  the 
property,  alleging  that  by  tho  deed  the  mort- 
gagor h.i,d  agreed  to  sell  the  whole  property 
lo  ihom,  but  tho  suit  was  dismissed  as  barred 
by  limitation,  and  the  transaction  being  held 
conditional  sale.  The  mortgagees  brought 
the  present  suit  for  foreclosure  of  tho  whole 
of  tiie  property  mortgaged  as  modified  by  the 
subsequent  deed.  It  was  admitted  that  Rs. 
3,932  had  been  paid  by  the  mortgagor  and 
tho  claim  was  for  recovery  of  a  balance  of 
Rs.  31,785  by  enforcement  of  the  conditional 
sale  over  the  whole  of  the  property.  The 
suit  was  dismissed  by  the  original  Court,  on 
the  ground,  that  the  transaction  being  an 
agreement  to  sell,  the  plain tifis  should  have 
sued  for  its  specific  performance. 

Held,  that  the  previous  suit  having  decid- 
ed that  the  contract  was  not  for  sale,  and 
the  suit  for  specific  performance  did  not  lie, 
the  judgment  of  the  lower  Court  was    wrong. 

Held,  also,  that  the  strong  probability 
was  that  upon  its  being  found  that  the  mort- 
gagees were  unable  to  advance  the  whole  of 
the  consideration-money  agreed  upon,  the 
parties  had  agreed  to  substitute  tho  new  con- 
tract, whereby  the  mortgagees  were  put  in  pos- 
session of  a  part  only  of  the  property  original- 
ly agreed  upon  as  the  mortgaged  property,  and 
the  suit  as  framed  should  have  been  dismissed 
on  this  ground. 

Held,  further,  that  a  suit  for  foreclosure 
having  become  barred  under  the  previous 
Limitation  Acts  the  plaintffs'  right  was  not 
revived  under  the  present  Limitation  Act. 
11  A  144,  14  B  L  R  87,  4  G  283,  N  W  P 
H  G  R  1867  (F.  B.)  102  referred  to.  KARM- 
DAD   KHAN     v.     MUSTAGIN     KHAN,     A- 

W.  N1903P.  175  =  26  A;  4. 

763  Art.   135 -Art.  125—32  C,  473,  No.  519^ 

68  P.  W.   B.  1908  No.  733  supra 

764  Art.  136— Art.  136~Limitation—Mort'- 
gage — Suit  by  purchaser  of  equity  of  redemp' 
tion— Punjab  Courts  Act  {XVIII  of  1884), 
section  40  (I)  {b)-^-Jurisdict!ion — Further  ap- 
peal — Va  ue  of  property — Suit  for  redemption 
— Alienation — Necessity — Sale. 

Article  136  of  the  second  Schedule  of 
the  Limitation  Act  governs  a  suit  by  the 
purchaser  of  the  equity  of  redemption  for 
possession  of  mortgaged  property.  The  pe- 
riod begins  to  run  fi"om  the  date  on  which 
the  plaintiff  becomes  entitled  to  posses- 
sion. 

For  purposes  of  further  appeal  in  suits 
for  redemption  of  mortgaged  land,  the 
amount  dbclared  as  payable  by  the  mort- 
gagor would  be  deemed  to  be  the  value  of 
the  land  when  it  exceeds  the  value  of  the 
land    as    determined  by  the  C^urt  Pees  Act. 

When  in  the  case  of  a  sale  for  Rs. 
1,696  necessity  to  the  extent  of  Rs,  1,662  was 
established, 
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Held,  that  tho  sale  was  not  liable  to  bo 
attached  on  tho  ground  that  nocossity  for 
tho  whole  amount  was  not  prover).  BAD- 
Rl  MAL  V   GOPAL,  IQO  P.  L-  R    1907-130 

p.  R.  1906. 

765  Art.  ]36—krt.  136— Title  of  vendor  not 
extinct  at  the  time  when  the  vendee's  suit  is 
broiKjlit.  ^ 

In  Art.  13G  of  the  Bch.  II.  to  the  Limita- 
tion Act  1877,  the  words,  in  tho  third  column 
relate  to  tho  beginning*of  the  dispossession 
referred  to  in  tho  first  column,  and  the 
moauing.of  the  article  is  that  if,  supposing  no 
sale  had  taken  place,  the  vendor's  title  would 
have  been  alive  at  the  time  tho  vendee's  suit 
is  brought,  such  suit  is  not  barred;  but  on  the 
other  hand,  if  the  vendor  had  been  for  12 
years  out  of  possession  at  tho  date  of  tho 
vendee's  suit  such  a  suit  would  be  too  late. 
In  a  suit  such  as  is  coutemplated  by  art.  136 
when  tho  purchaser  succeeds  in  showing  that 
the  exclusion  of  his  vendor  from  possession 
took  place  within  12  years  of  the  institution 
of  the  suit,  he  succeeds  in  showing  that 
his  suit  is  within  time.— PAUTaP  GHAND 
V.  SAIYIDA    BlBl,    23    A-   442- 

768.  Ari.  136— Art.  136— Mortrjage  of  joint 
ivtvioveab'o  property  by  one  co-charer  to  dec- 
ree-lioldtr  until  -payment  of  decree  amount 
— Sale  of  his  oiun  interest  by  another  co-sharer 
to  stranger — Suit  by  vendee  to  eject  decree- 
holder — Adverse  possession  -  Amendment  of 
plaint  not  allowed. 

B  and  others  in  execution  of  their  mo- 
ney decree  applied  for  attachment  and  sale 
of  land  belonging  to  J.  and  S.  In  July, 
188-2,  J.  made  over  to  R  and  others,  the 
whole  land  to  hold  until  the  amount  of 
their  decree  was  repaid  to  them  the  pro- 
duce being  taken  as  equivalent  to  tho  in- 
terest on  the  decree  money  and  Revenue. 
S  sold  his  share  in  the  land  to  L  who  on 
13th  July,  1900,  sued  to  eject  R  and  others 
as  trespassers  ignoring  the  mortgage  altoge- 
ther. 

Held,  that  J's  making  over  tho  land, 
under  the  above  circumstances,  to  R  and 
ofchirs  in  July,  1882,  was  tantamount  to  mort- 
gage of  the  land. 

Held,  also,  that  L's  claim  as  laid  is  bar- 
red by  limitation  in  both  ways: 

1,  If  there  was  any  defect  in  the  author- 
ity of  J  to  effect  the  mortgage,  it  has  been 
cured  by  the  adverse  possession  for  12  years, 
of  the  mortgagess  (decree-holders)  to  the  ox- 
tent  of  their  mortgage  interest : 

2.  If  the  mortgage  be  altogether  ignored 
as  unauthorised,  Art.  13G  of  th3  second  sche- 
dule to  the  Indian  Limitation  Act  XV  of 
1877  applied,  as  S  v/as  out  of  possession  when 
he  sold  his  share  to  L  and  was  entitled  to 
claim  it  on  the  date  it  was  lost^by  the  mort- 
gage effected  by  J 

Plaintiff's  prayer  to  be  allowed  at  this 
stage  to  amend  tho  claim  to  one  for  redemp- 
tion was  rejected  on  the  ground  that  he  had 
all  along  strenuously  fought  to  recover  the 
land      without      any      paymout.    LAIiHMI 
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CFIAND    v.    RAM    CIIAND,     69    P.*  W-    R. 
1908. 

767-  Ar/.-  136,  138— Art:  136,  138— Assignee 
from  aitction  purchaser — Vendor — Construo 
tion  of  articles  of  Act. 

Article  138  of  the  second  Schedule  of  tha 
Limitation  Ac^  applies  to  the  case  of  a  per- 
son claiming  througli  tho  auction-purcliiiscc 
and  not  merely  to  tho  auctiou-purch.l^^or 
alone. 

The  expression  "vendor"  in  article  L3G 
moans  a  vendor  of;hor  than  the  auction- 
purchaser  mentioned  in  Article  138. 

Tho  articles  of  the  Limitation  Act  roust 
be  so  construed  as  to  make  them  harmonioug 
and  consistent.  SATI  PROSAD  SEN  v. 
JOGrESH  CHANDRA  SEN.  8  C-  W-  N". 
476  =  31  C-  681  (F  B) 

768  Ari  J3G,  13fi,  144  -Arts.  136,  138,  144 
— Symbolical  possession — Auction  purchaszr — 
Suit  for  possession  from  judgment  debtor. 

Where  an  auction-purchisor  at  a  court 
sale  has  obtained  symbolical  possession,  he  or 
his  assigns  may  sue  the  judgment-debtor  for 
actual  possession  within  twelve  year.s  from  tho 
date  of  obtaining  such  symbolical  possession. 
Art.  144  of  the  Limitation  Act  (XV.  of  1877) 
applies.  Arts.  1.3G,  137,  138,  of  sch.  II.  of  the 
Limitation  Act  (XV.  of  1877)  refer  to  cases 
where  no  possession,  formal  or  actual,  has 
been  obtained  through  the  Court.  Art.  136 
applies  to  a  private  purchaser  from  a  per.soii 
not  in  possession.  Art.  137  applies  to  aa 
auction-jmrcliaser  of  the  rights  of  a  persou 
not  in  possession.  Art.  138  applies  when  the 
actual  purcliasQ  is  made  of  tho  rights  of  Ek 
jtidgment-debtor,  who  is  in  possession  at,  the 
date  of  the  sale.  When  an  auction-purchaser 
or  his  assign  has  obtained  formal  possession, 
but  is  disturbed  by  the  judgment-debtor  or 
his  heirs  who  have  continued  in  actual 
possession,  art.  144  applies. — GOPAL  v, 
KRISHNARAO,  L  L-  R  ,  25    B  276. 

769  Art.  136,  Hi— Art.  136,  and  144— Mean- 
ing of  the  words  'out  of  possession,'  in  Art.  136 — • 
Suits  governed  by  Art.  144,  burden  of  proof  076 
defendant  in. 

The  expression  'out  of  posse^,sion,'  as  used 
in  Art.  136  of  Sch.  II  of  the  Limitation  Act 
implies  that  some  person  is  in  possession  ad- 
versely to  the  vendor,  some  person  holding 
in  a  character  incompatible  with  the  idea 
that  the  ownership  remains  vested  in  the 
vendor.  (2  bm.  L.  C  635  Refd)  So,  in  case  of 
sale  by  a  lessor,  he  cannot  be  said  to  be  out 
of  possession  so  long  as  the  lessee,  who  derives 
his  title  from  him  is  in  pos33Ssiou  because, 
until  something  occurs  to  determine  the  lease, 
the  possession  of  the  lessee  is  the  possessioa 
of  the  lessor. 

Under  Art.  144  of  tho  Limitation  Act, 
time  runs  from  the  date  when  the  possession 
of  the  defendant  becomes  adverse  and  it  ig 
incumbent  on  the  defendant,  if  he  relies  on 
adverse  possession  to  displace  a  proved  title 
to  show  when  such  adverse  possession  com- 
menced (13  B.  424,  14  B.  458,  14  M.  96  refd) 
GANPAT  RAU  BHONSLE  v.  GANPAT  RAO 
GOPAL  GUATATEY,    2  N-  L-  R.  32- 
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770  Ar/.  13Cy—hrt.»136—^0Q  30  M  851  No. 
30]  G  O  0  305  No.  755,  8  C  W  N  BOii  No:  520 
supra. 

771  Art.  136,  141,  U2,  144— Art.  136, 141, 
142,141 — Vendor  and  'pitrchaser — Vendor  out 
of  possessio7i  at  date  of  sale — Suit  for  possession 
by  assignee  of  Reversioner. 

Tho  plaiutiff,  assignoe  from  a  reversioner 
sued  for  recovery  of  pus^i  ssion  of  immovable 
property  to  which  the  reversioner  had  be- 
come entitled  upon  the  death  of  a  Hindu 
female.  The  defendants  claimed  under  cer- 
tain title  derived  from  a  person  who  was 
tho  illegitimate  son  of  the  last  owner  of  the 
property.  Tho  reversioner's  vendor  was  out 
of  possession  at  the  time  of  plaintiff's  pur- 
chase. 

Held,  that  the  suit  having  been  brought 
within  twelve  years  from  the  death  of  the 
female  was  within  limitation. 

Articles  136  and  141  of  the  second  sche- 
dule to  the  Limitation  Act  should  be  read 
together,  GADADHAR  ROY  v.  HARE 
KtllSHNA  SARKAR,  8  C-  W-  N-  435- 

771  (a)  Art.  137— Art,  137— See  30  M  351 
No.  301  supra. 

772  Art  138— Art  138. --Sale  in  execution- 
Purchase  of  share  in  property  to  some  extent 
incumbered — Presumption — Suit  for  possession. 

In  execution  of  a  simple  money  decree, 
an  undivided  share  in  immoveable  property, 
part  of  which  was  subject  to  mortgages,  was 
sold. 

Held,  that  in  the  absence  of  specific 
indications  to  the  contrary,  it  must  be  pre- 
sumed that  the  share  sold  was,  as  far  as  might 
be,  the  share  which  was  not  incumbered. 
SHEO  NARAIN  v.  NUR  MUHAMMAD,  A- 
W.  N.  (1907),  131=4  A.  L-  J.  434-  (See  Act 
V.  of  1908  Col.  2654) 

773  Art  138,  and  S.  14— Art  138  and  S.  14— 
Chotanagpur-'Landlord  of  tenant — Procedure 
Ss.  37  d  42 — Suit  by  assignee  from  auction 
purchaser  of  permanent  tenure  to  recover  from 
landlord,  not  a  possessory  suit — Limitation — 
Exclusion  of  time  not  mentioned  in  plaint 
Civ.  Pro.  Code  Act   XIV  of  1882,  S.  50.- 

A  suit  by  a  transferee  from  a  purchaser 
of  a  permanent  teiiure  at  a  rent  sale  to  reco- 
ver possession  of  the  tenure  from  the  land- 
lord who  denied  the  title  of  the  plaintiff  on 
the  ground  that  on  the  death  of  the  previous 
tenant,  the  land  reverted  to  himself,  was  not 
a  possessory  suit  to  which  the  provisions  of 
S.  37  of  the  Chotanagpur  Landlord  and 
Tenant   Procedure    Act   could  apply. 

Art.  138  of  Sch.  II.  of  the  Limitation  Act 
refers  more  to  questions  between  the  auction 
purchaser  and  the  judgment-debtor,  and  the 
present  case  fell  under  Art.  142  of  Sch.  II.  of 
the  Limitation  Act. 

The  special  limitation  provided  in  sec- 
tion 42  of  the  Chotanagpur  Landlord  and 
Tenant  Procedure  Act  did  not  apply  to  this 
case. 

The  period  during  which  a  suit  was 
prosecuted  bona  fide  in  a  Court  without  ju- 
isdiction   was  properly    excluded   in    corn- 
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puting  the  period  of  limitation  although 
tho  plaintiff  in  this  plaint  did  not  expressly 
ask  for  extension  of  time  on  that  ground. 
(31  C  195  referred  to).  R.\GHU  NATH 
BHAGAT  V,  SYED  SAMaD   SHAH,  12  Q.  W. 

N  617- 

774  Art.  i3S— ^r^  i58-8oe  30  M.  34lNo. 
301,  31  0.  C31  No.  7G7,  25  B.  270  No.  768 
supra, 

tT^  Art.  139— Art.  130— Landlord  and 
Tenant — Liynitation  Act,  Art.  139 

The  possession  of  a  tenant  becomes  ad- 
verse to  his  landlord  if,  after  the  determi- 
nation of  a  lease  for  a  certain  period,  ho 
pays  no  rent  or  if  there  is  no  such  assent 
on  the  part  of  the  landlord  to  constitute  a 
tenancy  whithin  the  meaning  of  section  116 
T.  P.  A,;  and  a  suit  for  ejectment  must  be 
brought  •within  12  years  iiom  the  date  of 
determination  of  the  tenancy.  LACHMAN  v. 
GULZARI  LAL.     1  A-  l»   J-  201- 

776  Art.  139— Art.  139— Lessor  and  Lessee 
— Adverse  possession — Non-payment  of  rent, 
if  creates  adverse  possession — Lessee  holding 
over. 

If  a  lessee  holds  over  after  the  expiry 
of  the  lease  and  if  no  subsequent  arrange- 
ment is  arrived  at  between  him  and  his 
lessor  by  which  a  new  tenancy  is  created, 
time  begins  to  run  uadei  article  139,  Sche- 
dule II  of  the  Limitation  Act,  against  the 
lessor  from  the  date  of  the  expiry  of  the 
lease.  Kantheppa  v.  Sheshnppa,  '2,'2,  Bom,  893, 
and  Chandra  v,  Daji  Bhau,  24  Bom.  504 
followed.  Adimulam,  v.  Raoutham,  8  Mad. 
424  dissented  from.  MA  DAN  MOHAN  v. 
KUMAR  RAMESHWAR,  7  Q   L-  J   615- 

777  Art.  139 — Art.  139— Claim  for  7nore 
than  twelve  years  by  tenants  from  year  to 
year  of  permanent  occupancy  rights,  to  know- 
ledge  of  landlord — Determination  of  lease. 

A  person  who  has  lawfully  come  into 
possession  of  land  as  tenant  from  year  to 
year  or  for  a  term  of  years,  or  as  mort- 
gagee, cannot,  by  setting  up,  during  the 
continuance  of  such  relation,  any  title  ad- 
verse to  that  ol'  the  landlord,  or  mortgagor, 
as  the  case  may  be,  inconsistent  with  the 
real  legal  relation  between  them — and  that 
however  notoriously  and  to  the  knowledge 
of  the  other  party — acquire,  by  the  opera- 
tion of  the  law  of  limitation,  title  as  owner, 
or  any  other  title  inconsistent  with  that 
under  which  he  was  let  into  possession.  la 
the  case  of  a  mortgage,  the  title  of  the  mort- 
gagor will  be  extinguished  only  at  the  ex- 
piration of  the  period  prescribed  for  the  re- 
devoption  of  the  morfcga.f'e,  and  in  the  case 
of  a  lease,  the  landlord's  tile  can  be  ex- 
tinguished only  at  the  expiration  of  the 
period  prescribed  by  art.  13^  of  the  Limi- 
tation Act,  and  under  that  article  such  pe- 
riod will  commence  to  run  only  whan  the 
tenancy  is  determined.  SESHAMMA  SHET- 
TATI  z;.  CHIOKAYA  HEGaDE,  I.  L.  R-,  25 
M.607=12M.  L  J  119 

778.  Art.  139— Art.  139— Landlord  and 
Tenant — Lijnitatioti  Act— Denial  of  tenancy  by 
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tenant. 

A  tenant  repudiating  tho  title  undor 
which  ho  otitorod  IJocoines  liablo  to  immediate 
eviction  at  tho  option  of  tho  landlord.  Un- 
til tho  landlord  indicates  that  ho  intends  to 
exercise  his  option  tho  tenancy  subsists.  In 
tho  case  of  a  person  in  possession  under  a 
tenancy  fot  a  term  of  years,  or  for  life,  a 
mere  notice  by  the  porson  in  possession  that 
ho  claimed  to  be  liolding  undor  a  perpetual 
or  hereditary  tenure  does  not  make  his  pos- 
session, after  notice,  adverse  within  the 
moaning  of  the  Limitation  Act.  Even  if, 
aftor  the  tenant's  repudiation  of  the  land- 
lord's titlo  had  come  to  the  knowledge  of  the 
latter  tho  tenants  are  to  bo  rogardud  as  on 
the  samo  position  as  tenants  for  a  term  of 
years  who  are  holding  ovor  after  tho  expira- 
tion of  the  tei'm,  timo  does  not  begin  to  run 
as  against  tho  landlord  until  the  tenancy  on 
sullorance  or  tho  tenuicy  at  will,  has  been 
determined.  SHINIV\SA  AYYAR  v.  MU- 
THUSAML  PILLaI.     \>i  M-  246- 

779.  Art.  139 -Art.  139— Malabar  law— 
Kanam  or  kuikano7n  lease  for  indefinite 
period — Determine ttion  of  such  lease. 

The  customary  law  of  Malabar  requires 
that  a  tenant  under  a  iCanom  or  Kuilkanom 
lease  should  not  l)o  redeemed  or  ejected  until 
the  expiration  of  twelve  years  from  its  date, 
but  it  does  not  determine  the  lease  at  the 
expiration  of  tho  twelve  years.  It  cannot 
be  held  that  a  Kuikanom  lease,  in  which  no 
term  is  fixed,  is  determined  on  the  expira- 
tion of  twelve  years  from  its  date. 

Held,  that  the  plaintiff's  suit  to  recover 
&  paraviba  on  payment  of  tho  value  of  im- 
provements brought  in  1899  was  not  barred 
undor  art.  139  of  the  Second  Schedule  of  the 
Limitation  Act,  when  the  kuikanom  lease  of 
the  land  had  been  granted  in  1873,  in  which 
no  timo  was  fixed  for  its  determination.  KE- 

Lappon  v.  madhavi.    25  M-  452. 

780  ^rt.  139,  141,  144-Artg  139,  HI, 
144— Adverse  possissioji — Suit  by  reversioner 
after  death  of  loidow  against  tenant  holding 
over. 

Where  a  tenant  at-will  holds  over  tho 
estate  of  a  widow  after  her  death,  his 
possession  becomes  adverse  to  the  rever- 
siouets  not  from  the  death  of  the  widow  but 
after  the  expiration  of  the  tenancy  and 
limitation  commences  to  run  as  against  the 
reversioners,  from  the  date  when  an 
adverse  title  is  thus  set  up  by  the  tenant 
43  P  R  1901,  41  P  R  1903,  25  A  435  and 
24  B  504  refd.  BHUDQ  SINGH  v.  KHU- 
SHAL  SINGH.  90  P-  R  1903  Civil. 

781  Art  J 39,  143— Aria  J 39,  143— Lease— 
F J}  f  tilt  lire — Suit     for     ejectment — Limitation 

A  lease  granted  for  the  reclamation  of 
certain  jungle  lands  provided  that  the 
lessee  should  hold  the  lands  rent  free  for 
six  years  and  that  in  the  beginning  of 
the  seventh  year  he  should  cause  the 
lands  to  be  measured  and  a  settlement 
of  rent  made  in  respect  of  the  reclaimed 
landa— failing  which   tho  landlord  would   be 


Aots  Sup:   Govt.  (IX  of  1908;    (Com  l) 

entitled     to     possession. 

Held,  that  a  suit  by  tho  lessor  for 
ejectment  on  the  ground  of  tho  Ipsseea, 
failure  to  comply  with  tho  above-mentioned 
provision  in  thorlcase  was  governed  by  Art 
143  and  not  by  Art.  139  of  Sch.  II  of 
the  Limitation  Act.  GOOHI  SHEIKH  v.  H. 
MATHEWSON.     11  C-  W-  N-  661- 

782  Art.  139,  144— Art.  139,  144— Land- 
lord and  Tenant— Ejectment— Adverse  posseS' 
sio7i — Plea  by  tenant  of  adverse  possession. 

The  plaintiff  sued  to  recover  certaia 
land,  alleging  that  tho  defendant  was  ia 
occupation  as  his  tenant.  The  defendant 
pleaded  adverse  possession  and  contended 
that  the  suit  was  barred  by  limitation.  The 
plaintiff  proved  that  up  to  1879  the  defend- 
ant admitted  the  plaintiff's  ownership  of  the 
land.  The  two  lower  Courts  found  that  the 
land  was  tho  plaintiff's,  but  held  that  the 
suit  was  barred. 

Held,  (reversing  the  decree)  that  the  de- 
fendant having  admitted  the  plaintiff's  own- 
ership up  to  1879,  it  lay  upon  him  to  show 
when  the  alleged  adverse  possession  under 
art.  144  commenced,  or  under  art.  139 
when  the  tenancy  terminated.  As  the 
land  was  shown  to  belong  to  the  plaintiff, 
and  defendant  had  not  proved  any  agree- 
ment under  which  he  could  remain  in 
possession  after  plaintiff  had  signified  his 
intention  to  resume,  he  must  surrender  pos- 
session. Ho  was  entitled  to  remove  the  su- 
perstructure of  houses  which  he  had  erected 
on  tho  land.  TALSfllBHAI  NAR\NBHAI 
V.  RANCHHOD  GOBAR,  28  B    442- 

783  Ari  139,  144:— Art  139,  144  When 
time  begins  to  run  under — Scope  of — Tenants, 
who  are,  within  meaning  of--Xrt.  144 — Suit 
against  representatives  of  te)i%nt  by  sufferance. 

In  a  suit  by  a  landlord  to  recover  posses- 
sion from  a  tenant  for  a  term  of  years,  timo 
begins  to  run,  under  Art.  139  Limit ition  Act, 
from  the  expiry  of  the  term  which  must  be 
held  to  be  the  time  when  the  tenancy  is  dftor- 
mined  within  the  meaning  cf  the  article. 
(22  B  893,  24  B  504  refd)  8  M  421  as  427  over- 
ruled Art  139  deals  with  suits  to  recover 
possession  from  a  tenant,  that  is  to  say,  a 
person  who  was  tenant  until  his  tenancy 
determined. 

The  representatives  of  a  tenant  by  suffer- 
ance who  enter  after  his  death  cannot  bo 
said  to  have  ever  been  tenants  within  tho 
meaning  of  Art.  139,  and  a  suitagaiust them 
would  fall  within  Art  144.  YADAPPALLE 
NARAIMHxM  v.  DilONAMK\JU  SETLIA- 
RAMAMURTHY,     18    M-    L-   J-    28  =  3    M- 

LT  256- SIM  163 

784  Art  I3'i)—Art  139— See  for  other 
cases— 8  M.  483,  29  0.  518,  26  B.  442,  5  B.  L. 
R.  186,  9  C.  W.  N.  292  under  Limitation. 

785  Art.  140,  141,  142— Art.  140,  141,  142. 
Hindu  Law— Widows  estate— Alienation  by 
widow— Adoption—Subsequently  adopted  son's 
right  to  impeach  alienation — Alienee's  right  to 
possession  during  iv'dvo's  lifetime — Siiit  by 
adopted  -son    for   po.sfiesiiion. 

The  piainufi  was  adopted  iu    1887    by  the 
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let  (Icfeiidant  in  pursuancp  of  auLliorifcj'  given 
to  hor  by  her  husbaiitl  who  died  pt  U)r  to  187S. 
Thu  lanoH  meutioiied  in  Iho  plaint  wore  sold 
in  March  1879,  duiing  this  niiiiDrity  of  Iholst 
dofopdaufc,  by  lior  ^uacdian  and  father  to  the 
8tli  dofendanb.  'I  he  plainiilT  mstiLaUid  Lhis  suit 
in  1895,  moro  than  tlircc  years  after  ho  had 
attained  his  ago'  of  majority,  to  (  j  'Ot  the  8th 
defendant  and  tho.so claiming  unuur  him  and 
recover  possession  of  tho  lands  on  the  ground 
that  tho  alienation  thereof  was  not  made  for 
purposes  which  v;iU  bind  tho  inheritance  in 
tho  hands  of  tho  rcvoisionary  lieirs  of  tho  1st 
defandaut's  husband. 

Held,  that  regarding  tho  alienation  in 
question,  as  one  made  by  a  widow  who  had 
aubhority  from  lier  husband  to  maka  an 
adoption,  which  authority  v/as  exercised  and 
tho  adoption  made  only  sub.^cquenb  to  the 
alienation,  if  the  plaintiff  were  entitled  to 
maintain  this  suit  during  tho  lifetime  of  the 
"Widow,  the  period  of  limitaliou  should  be 
computed  only  from  the  dato  of  tho  plaintiff's 
adoption  and  not  from  tljo  date  of  the  aliena- 
tion. 

But  the  vendee,  having,  prior  to  tho 
plain  tii^'s  adoption,  acquired,  under  the 
alienation  in  quoition,  an  estate  in  tho  land 
during  the  liftiniM  of  the  widow,  the  adoption 
of  the  plaintiff  could  not  divest  him  of  that 
estate,  and  that  consequently  the  suit  was 
not  maiataiaable  during  her    lifetimo. 

The  plaintiff  could  not  bo  regarded  as 
deriving  his  right  to  sue  from  or  through  the 
1st  defendant, 

A  son  adopted  by  the  v/idow  cannot, 
before  the  termination  of  her  Vv'idowhood  by 
death  or  re-marriage,  recover  possession 
from  the  alienee  of  any  portion  of  his  adap- 
tive father  s  estate  which  she  might  have 
alienated  prior  to  the    adoption. 

A  widow  liaving  authority  from  her 
hu-band — however  imperative  such  authority 
may  be — is  not  bound  to  exercise  the  same, 
and  it  is  entirely  optional  with  hor  to  adopt 
or  not  as  she  may    choose. 

If  PiU  alienation  made  by,  or  on  behalf 
of,  a  widow  is  invalid  again sc  the  v/idow 
herself  and  does  not  bind  her,  the  right  of 
action  toset  aside  tho  same  will  at  once  vest 
in  the  adopted  son  on  the  adoption,  and  tho 
law  of  iimi cation  applicable  to  an.y  suit  which 
he  may  bring  during  her  lifetime  to  recover 
possession  of  property  so  alienated  will  be  the 
same  as  would  bo  applicable  to  a  suit  brought, 
for  the  purpose,  by  the  widow  herself  without 
having  made  an  adoption. 

A  suit  brought  after  the  death  of  the 
widow  by  a  son  adopted  by  her  to  recover 
possession  of  immovable  property  alienated 
by  her,  prior  to  adoption,  for  a  purpose  not 
binding  upon  the  adopted  sou,  would  bo 
governed  by  tho  12  years' poriod  of  limitation, 
prescribed  by  article  141  of  the  Limi cation 
Act,  to  be  reckoned  from  the  data  of  her 
death. 

A  son  adopted  by  the  widow  will  divest 
not  only  the  widow  or  widows,  if  there  be 
more  than   oue,    though     the   adoption   waa 


mado  by  only  ono  of  ihom,  l)ut  al^o  either  in 
whole  or  in  part  an  undivided  co-parconer  of 
tho  father  ou  whom  tho  estate  had  devolved 
by  survivorship. 

Although  a  sou,  when  adopted,  entered 
at  once  into  tho  full  rights  of  a  natural  bora 
son,  his  rights  could  not  relate  back  to  any 
earlier  poriod. 

If  prior  to  adoption  tho  widow  makes 
the  alienation  for  a  necessary  purpose,  it  is 
binding  on  the  adopted  son.  But  if  the 
alienation  had  boon  made  not  for  a  necessary 
purpose,  it  will  be  valid  during  the  term  of 
her  widowhood.     SREDllOMULU    v.  KlilS- 

TAMMA.  12  M-  L.  J.  197  =  26  M-  143 

786  ^rt.  MO,  U2,  lU—Art.  UO,  1(12,  lU 
—See  30  P.  R.  1902  No.  701,  C  0.  0.  305 
No.  755  supra. 

787  ^'>'t'  141 — ^ft.  141 — Reversioner's  suit 
for  possession  after  widow's  death  —Article  141 
and  not  article  2  of  Puvj  ib  Limitation  Act 
of  1900  applicable. 

Where  on  the  death  of  a  widow  of  the 
last  male  proprietor  a  suit  was  brought  for 
possession  of  ancestral  lauded  property 
alienated  by  her  husband 

Held  that  article  141  of  the  Limitation 
Act  1S77  and  not  article  2  of  the  Punjab 
Limitation  Act  1900  applied  to  the  case. 
MIRAN  BUKSH  v.  AHMED.  145  p.  R. 
1907. 

788  •^^^"  141 — Art.  141— Mortgage  by  luay 
of  conditional  r.ale  without  possession  of  an- 
cestral ptoperiy  by  a  childless  proprietor — His 
widoto  sold  that  propetty  along  loith  other  and 
gave  its  possession — Reversioner  sued  to  reco- 
ver— Expenses  for  *'CJielum''  ceremony — No 
necessity  —Art.  I  of  Puv.jab  Act  1 1900  and  Art. 
141  of  Act  XV  of  1877  di^cics  e  I. 

R  mortgaged  his  ancestral  holding  of  528 
canals,  15  marlas  by  way  of  conditional  sale, 
for  Rs.  1,200,  on  2nd  December  1S86  to  T. 
The  mortgagor  retaining  possession  and 
died  about  a  year  after.  Ou  the  7th  Novem- 
ber, 1889,  his  widow  sold  the  holding,  and 
some  otiier  land  in  addition,  to  T  for 
Rs.  2,000  made  up  of  the  said  Rs.  1,200  plus 
some  interest  thereon  and  Rs.  700  on  account 
of  a  mortgage  by  herself  which  included 
Rs.  600  alleged  to  have  been  borrowed  for 
her  husband's  "  Ghelum."  On  the  7th  Nov- 
ember, 1899,  T's  sons  re-sold  whole  of  the 
land  for  Ks.  3,000  to  K. 

About  the  end  of  1901,  R's  widow  died 
and  G,  reversioner  of  R,  sued  sons  of  T  and 
K  for  possession  of  the  laud. 

Held,  by  the  Full  Bduch  that  (a)  so  far 
as  the  sale  by  the  widow  is  concerned  the  suit 
is  governed  by  Art.  141  of  second  schedule 
10  the  Indian  Limitation  Act  {XV  of  1877) 
and  is  within  limitation  ;  and  (b)  it  is  beyond 
time  as  regards  the  mortgage  by  R.  The 
provisions  of  the  Punjab  Act  No.  1  of  1900 
apply  to  this  part  of  the  case  and  under 
Art.  1  of  its  schedule  the  reversioner's  right 
10  contest  the  validity  of  the  said  mortgage 
is  barred.  The  mortgage  is  not  merged  in 
the  sale  by    the   widow   and  the  mortgagees 
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are  entiUod  to  fall  back  on,  and  to  keep  it 
alivo  for  thoir  own  interests  and  can  held 
the  property  until  the  aaid  sum  of  Ha.  1,200 
ia  paid  to  them  according  to  the  term;s  of 
the  mortgMgo-dood.  [11  P.  U.  1898  and  00 
P.  R.  1904  foil.) 

Defects  in  framing  Punjab  Act  I  of  1900 
pointed  out  and  Its  early  amcudmeut  re- 
commended. 

'■  Held  by  (he  Division  Bouch  tliat  a  debt 
incurred  by  a  Mahomedan  widow  for  oxpon- 
863  of  ber  husband's  '^Cheium"  (i.  e  ,  the  dOLIi 
day  of  death  ceremony)  is  not  binding  on  hirs 
reversioners.  KKIALE  ll\M  v.  GULAH 
KHAN,    70  P  V/   R.  1908  (F  B) 

789  Art  13  i  — Art  IJl — Alienation  by 
widoin — Binding  natu*'e.  of:  — 

Where  the  widov/  is  dispossessed  by 
virtue  of  any  alienation  or  other  act  of 
ownership  of  )»er  own,  her  act,beiugeSectual 
for  her  own  life  is  not  adverse  to  tho  rever- 
Biouer  till  her  death  and  does  not  call  upon 
him  to  bring  any  suit  till  then.  8  G.  442 
relied  on.— ROY  RADHA  KISSEN  v.  NAU- 
RATAN.  LALL.     6  C   t^-  J-   490- 

790  Art  141—ArtUl~-Suitby<i  Hindu 
entitled  to  possession  of  immovable  property  on 
the  death  of  a  Hindu  female. 

One  Hazari  Lai  died  in  1856,  possessed 
of  certain  immoveable  property  and  leaving 
a  son  Jawahir  Lai  and  a  widow  Chunni 
surviving  him.  Jawahir  Lai  died  in  1861, 
leaving  a  widow  Tarsa  and  a  daughter 
Jhamman  Kuuwar.  After  Jawahir  Lai's 
death,  the  widows  Churni  and  Tarsa  divided 
the  property  between  them,  and  Chuuni's 
share  after  passing  through  the  hands  of 
Chandan,  the  daughter  o'f  Hazari  Lai,  came 
into  the  possession  of  Nand  Lai  and  Dull 
Chand,  the  two  sons  of  Ohandan,  Nand  Lai 
and  Dull  Cliand  iulSTG,  sold  their  interest  to 
one  Jaidip  Rai,  who  in  turn,  made  a  gift 
thereof  to  his  wife  Tiloki.  Tarsa  died  in 
1900,  and  in  1901  Jhamman  Kunwar  filed  a 
suit  for  the  recovery  of  the  immovable  pro- 
perty of  Hazari  Lai. 

Held  that  the  suit  was  groverned  as  to 
limitation  by  art.  1?1  of  the  second  sche- 
dule to  the  Limitation  Act,  1877,  and 
was  not  barred  by  limitation. —JH AMMAN 
KUNWAR  V.   TILOKI,     25  A  435- 

791.  Art.  HI— Art.  Ul— Hindu  Law— Gift 
by  loidows  of  a  portion  of  the  property  inherit- 
ed by  them  from  their  husband — Subs<-quent 
adoption — Suit  by  the  adopted  son. 

The  widows  of  one  S  adopted  the  plaintiff 
in  1878,  in  pursuance  of  the  authority  given 
to  them  by  their  husband.  Prior  to  adoption 
the  widows  made  a  gift  of  a  portion  of  the 
property  in  favour  of  one  K  and,  after  her 
death,  to  her  graiidsons.  K  died  in  1882 
after  adoption,  and  the  grandsons  of  K  got 
into  possession  of  the  property.  Tlie  last 
surviving  widow  of  S  died  in  1901.  Tho 
plaintiff,  as  the  adv.pted  sou  of  S,  bt ought  the 
first  suit  in  19 J4  for  the  recovery  of  posses- 
sion of  the  property    transferred  to  K. 

Held,  tlie  suit  was    barred   by  time.    Tho 
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plaintiff'.s  right  to  recover  possos.sion  having 
ari':ien  in  1882  on  tho  death  of  K.  K's  grand- 
sons, having  remained  in  adverse  po^sisiion 
fur  over  12  years,  could  not  b-j  ej  jcted.  (2G 
M.  143  dis.)  SAHDKO  SING^l  v.  II  vM- 
NANDAN  SINTOH.     4  A-  L-    J-    354  -A-  W- 

N.  (1907)  148. 
792-  Art.  in— Alt.  ltl—F>mal(:  trustee. 
For  all  purposes  other  than  succoEsion 
a  dobuttor  e-; tate  durmg  the  incumbency  of 
a  female  tru~.  tee,  rt.sides  in  her  as  fully  and 
effectually  as  it  does  in  a  male  trustee,  and 
in  sucli  a  case,  the  male  tru.stee  who  ^ucoocda 
as  rever-^ionary  heir,  cannot  claim  tlie  lonofit 
of  the  principle  on  whicli  Art.  Ill  of  tlio 
Limitation  Act  i.s  fou'.ded.  LELABATI 
]\IlSilAIN  V.  BESHUN  GHOBIIEY.  6  C-  L 
J.  623 

493  Art  141 — Art  141 — Adverse  possession — 
Mm  gage  by  Hindu  widow— Po-^seision  of 
m''  gngee  against  reversioner  — Necessity— 
B  Lid  en    of  proof. 

One  R  mortgaged  three  properties  with 
the  mortgi^gC',  defi.dant.  Afier  R's  death 
his  widow  S.  having  succ'  eded  to  the  equity 
of  recenption  in  these  three  properties 
and  also  to  four  others  incurred  many 
small  debts,  but  without  creating  any 
incumberance.  After  her  demise  she  was 
succeeded  by  her  husband's  mother  G, 
who  moitgag.'^d  all  seven  properties  to  the 
mortgag' e'under  K's  mortgage.  Twenty-one 
years  after  the  death  of  G,  plainiff,  the 
adopted  son  of  R's  uncle,  sued  to  redeem 
tho  properties  on  payment  of  mortgage 
effected  by  »R,  claiming  that  G  as  a 
Hir.du  widow  had  no  power  to  alienate  the 
property  beyond  ber  litetirae.  The  Lower 
Appellate  Court  held  that  the  plaintiff  not 
hiiving  contested  the  mortgage  by  G  within 
twelve  years  was  prc-cluded  from  impeach- 
ing it  and  was  bound  by  it,  and  that 
it  must  be  presumed  from  the  long  delay 
and  the  circumstances  in;  which  G  and  S 
seemed  to  have  been  left  after  R's  death 
that  tho  debts  were  debts  of  necessity  and 
the  plaintiff  was  bound  to  prove  the  con- 
trary. 

Held  that  the  judgment  of  tho  Lower 
Appellate    Court     was    wrong. 

If  the  plaintiff's  contention  as  to  the 
invalidity  against  him  of  G's  mortgage 
was  right,  then  he  could  immediately 
on  her  death  have  recovered  possession  of 
the  four  properties,  but  R's  mortgage 
stood  in  the  way  of  his  recovering  the 
three  properties:  hence  as  to  the  four  pro- 
perties, the  possession  was  adverse  to  the 
extent' of  tho  qualified  interest  claimed, 
as    to    the    three    proptrties    it   was    not. 

Lapse  of  time  is  an  element  for  con- 
sideration, it  may  absolve  the  mortgagee 
from  the  high  standard  of  proof  that 
would  be  required  in  relation  to  a  recent 
transaction,  but  it  cannot  dispen.se  with 
tho  necessity  for  some  proof,  or  create  a 
bar  to  redemption  on  payment  of  all  that 
is  legally  due.    SUBHANRAO  VENKATRAO 
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V.    VINAYlilK   BALKIUSHNA    AGASEiE.     4 

BLR465. 

794  Alt.  m  -Art.  Ill— II  bill  a  L  no— A',  ic- 

nati-^n  by    luidoiu^Suit  for  pj^^essioii  aijal>i^t 
alienees. 

Oue  of  blic3  fcwo  widows  of  asopvifatad 
Hiiulu  alioiiabod  proporhy  to  wUicU  thoy  had 
succoddod  OQ  tlioir  liusbiad'a  doatli.  Tlio 
plaintiff,  hia  diuglifcjr,  sued,  after  both  the 
widows  died,  the  alioaees  for  possession  of 
the  propei'ty  nUouated  to  tlioin. 

Ildd,  that  the  pLuutiff  had  twelve  years 
from  the  date  of  the  death  of  the  widow 
who  died  la«t, 

A  Hitidu  widow  may  transfer  property 
inherited  by  her  from  her  hasbaud  for  legal 
necessity.  The  next  heir  is  entitled  to  re 
cover  the  pi-operty  from  the  alienee  ua- 
ccnditionally  if  there  was  uo  legal  neces- 
sity. In  case  the  transfer  is  jisfcified  by  legal 
necessity  as  to  a  portion  oi  the  considera- 
tion he  can  receive  the  property  on  pay- 
ing the  amount  as  was  supported  by  legal 
necessity.  25  AIL,  330  a: id  435  followed. 
RAM  DWI  KIJNWAR  v.  ABQ  J  AFAR,  A    W- 

N.  1905  P-  63  (F-  B  ) 

795  ^^^-  ^^^ — '^**^-  ^^^ — Suit  by  reversioner 
for  possession  of  immooeable  property  on  death 
of  Hindu  ividoiu  —  Burden  of  proof — Time  of 
death  of  widow  -Evidence  Act  {1  of  187^), 
sections  107,  108. 

Article  141  of  the  seaond  schedule  of  the 
Limitation  Act  governs  a  suit  by  a  reversion- 
er for  possession  of  laud  which  had  been 
held  by  a  Hindu  female. 

lu  such  a  suit  it  lies  on  the  plaintiff  to 
show  that  on  the  date  of  the  presentation 
of  the  plaint,  his  claim  was  not  barred,  that 
is  to  say,  he  has  bo  show  that  the  death  of 
the  female  occurred  within  12  years  prior  to 
the  institution  of  the  suit.  When  he  fails 
to  establish  that  the  death  took  place  within 
twelve  years  prior  to  the  institution  of  the 
EUit  the  claim  must  be  dismissed. 

It  is  settled  law  that  when  the  question 
is  not  merely  one  of  death  but  death  at  a 
particular  time,  there  is  uo  presumption  as 
to  such  time  but  that  the  party  who  has  to 
make  out  that  the  death  occuried  in  a  spe- 
cified date,  must  prove  it  by  evidence.  VAN- 
KATA    HKNUMaNLU     v.   LAOHOHAMMA. 

14.  M.  L.  J.  464. 

793  Art.  141— Art.  Ul— Hindu  Law  — 
Adoption — Cause  of  actional.,  accrual  of-Rcver- 
sioners,  suit  by — Hindu  widow,  alienation  by — 
Minority,  evidence  of. 

A  Hindu  widow  alienated  certain  im 
moveable  property  belonging  to  her  husband's 
estate,  and  after  tlio  alienation  adopted  K 
in  the  year  1857  who  died  in  1862  after  at- 
taining majority,  leaving  his  widow  S.  who 
succeeded  him.  S  died  in  1899,  and  the 
plaintiffs,  as  reversionary  heirs  of  K  instsiut- 
ed  this  suit  for  setting  aside  the  alienation 
and  establishing   their  right. 

Held,  that  the  present  suit  was  barred  by 
the  law  of  limitation,  the  cause  of  action 
having  accrued  to  the  adopted   son  K  during 
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his  lifetime;  and  that  Art,  141,  Sch.  II  of 
the  Limitation  Act  (XV  of  1877)  did.;  not 
govern  this  case.  Goblnda  Nath  Roy  v.  Ram 
Kanay  Chowdry  (^24  W.  R.  183)  and  Prosanna 
N'lUi,  Roy  v.  Afzolonnessa  Betjum,  (I.  L.  II.,  4 
Oal.  523)  doubted.  Lakshman  v.  Radhabai, 
(I.  L.  R.,  11  Bom.  009),  Nalhaji  Krishnajiv, 
Hart  Jogoji  (8  B^m.  H,  C.  67).  Moro  Narayan 
v.  Balaji  Raghunath  (19  B.  809)  and  Bijoy 
Gopal  Makerji  v.  Nil  Ratan  Mukerji,  (30  0. 
999)  referred  to-AMHITA  LAL  BAGGUI  u. 
JATINDUA  NATH  GHOWDHIIY,   32  C-  165. 

797  Art.  Ml— Art.  141— Hindu  Law -Ad- 
verse posse'.islon—Suit  by  reversioner  to  estate 
held  by  a  Hindu  female. 

Under  Art  141  of  the  second  schedule  to 
the  LimitationjAct,  1877,  a  suit  can  be  brought 
by  a  reversioner  for  possession  of  im- 
movable property,  to  the  possession  of  which 
a  female  heir  had  been  entiled,  within  12 
years  from  the  date  of  the  death  of  the  fe- 
rn Ue  heir,  although  she  may  have  beflii  out 
of  possession  for  more  than  twelve  years. 
Runchordas  Vandravandas  v.  Paroatibai  (23 
B.,  725),  followed.  Lachhan  Kanwar  v.  Man- 
oroth  Ram,  (22  0.,  445^,  distinguished  Ram 
Kali  V.  Kedar  Nath  (14  A.,  150),  Hanuman, 
Prasad  'Singh  v.  Bhagauti  Prasad  (19  A,  357) 
and  Tika  Ram  v.  Shama  Charan  '(20  A,  42) 
referred  to.  AMRIT  DHAR  v.  BINDBSRl 
PRASAD,  23  A.  448. 

798  Art:  141— Art:  141— Applicability. 
Art.  141  of    the    Limitation  Act  applies  to 

"suits  brought  by  a  reversioner  to  recover 
possession  of  the  properties  alienated  by  a 
Hindu  widow."— ROY  RADHA  KISSEN  v, 
NAURATAN    LALL.     6    C-  L-  J.  490- 

799  Art:  141 — Art:  141-  Reversioner  claim- 
ing under  a  family  arrangement  on  the  death 
of  a  Hindu  fonale — Adverse  possess.on  against 
the  female,   how   for   binding  on  reversioner. 

Adverse  possession  against  a  Hindu  fe- 
male with  only  a  life  interest  will  not  af- 
fect a  reversioner  even  when  he  claims  not 
as  heir  to  her  husband,  bub  under  a  family 
arrangement  by  which  she  was  to  have  only 
a  life  interest  in  her  husband's  estate  and 
after  her  it  was  to  go  to  the  claimant  and 
his     heirs.      JAMNABHAI    v.    DHAR3EY.— 

4  B  L.  R.  893. 

800  Art:  141,  118— Art:  141,    118. 

Where  a  suit  to  set  aside  an  adoption 
actually  set  up  has  not  been  brought  with- 
in the  time  laid  down  in  Article  118  of  the 
Limitation  Act  a  suit  for  possession  of  pro- 
perty against  the  alleged  adopted  son  is  also 
barred.  24  Bom.,  200  F.  B.  5  W.  N.  Gal.,  10,  13 
Gal.  dO^,  foWnoed.   GUJAR  SINGH  v.  PURAN. 

p.  R.  71  of  1901 

801  Art.  141,  144— Arts.  141,  144— Adverse 
possession — Glaim  for  possession  of  property 
of  a  Hindu,  leaving  widoiu  and  other  heirs 
—  Abondomnent  by  loidow — Limitation. 

Held,  that  when  a  widow  (bound  either 
by  Hindu  or  customary  law)  on  her  hus- 
band's death  does  not  assert  her  rights  in 
her  husband's  property  and  expressly  aban- 
dons  them,   aud  it§  possession  is  immediately 
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taken  by  ono  of  tho  reversioners  of  her 
husband  who  begins  to  hold  it  adversely 
both  to  her  and  other  heirs  of  her  hus- 
band, the  starting  period  of  limitation  for 
other  heirs  to  succeed  to  that  property  is 
not  tho  date  of  her  death,  but  the  date 
of  her  husband's  death,  and  Art.  144  applies 
and  not  Art.  141  of  the  Limitation  Act  XV 
of  1877.  SAHIB  BITTA  v.  RAJU,  61  P-  W- 
•p  1908' 

802  '^rt.  141— Art.  141— See  1  S.  L.  R. 
23B  No.  286,  7  C.  W.  N.  864  No.  518,  8  G. 
W.  N.  802  No.  520,  9  C.  W.  N,  9.30  No.  521, 
33  C.  257  No.  522,  10  O.  G.  163  No.  523,  3 
N.  L.  R.  35  No.  524,  34  G.  329  No.  525,  13 
M.  L.  J.  27  No.  634,  9  G.  W.  N.  22i.  No. 
635,  3  P.  W.  R.  213  No.  636,  25  B.  26  No. 
637,  17  M.  L.  J.  282  No.  638,  30  M.  303  No. 
639,  17  M.  L.  J.  122  No.  640,  20  P.  R.  1903 
No.  641,  28  M.  197  No.  706,8  G.  W.  N.  535 
No.  771,  26  M.  143  No.  785  supra,  and  43  P.  R. 
1901  No.  840  infra. 

803  ^'''^'  ^^-^ — Art.  142 — Adverse  possession 
— Suit  tindev  section  9  of  Specific  Relief  Act 
— Decree  —  Dispossession  in  execution  of  decree 
— Appeal  —Death  of  one  of  the  plaintiff  ap- 
pellants— His  lieirs  not  substituted— Effect  on 
decree— 9  G.  W.  N  1061— See  G.  P.  G.  V  of  1908 
O.  XXI.  R.  4  Gol.  1646. 

804  Art'  U^—Art.  142 -Ouster  of  a  tres- 
passer— Decree  obtained  by  trespasser — Suit 
for  tille  by  owner— 10  C.  W.  N.  1081—33  C. 
821— See  Specific  Relief  Act  1  of  1877  s.  9  Col. 
395. 

805  A'>'t'  142—Art.  142 — Possession  under 
effect  of — Wrongful  dispossession  by  rightful 
owner — 2  C.  L.  J.  1 — See  Specific  Relief  Act 
1  of  1870  S.  9  Gol,  398. 

808  Art.  Ii2—Art.  142— Suit  to  recover 
possession  of  immoveabe  property  against  tres- 
passer— Applicability  of —Limitation— 3  L.  B. 
E.  1905  P.  27— See  Specific  Relief  Act  1  of  1877 
e.  9  Gol.  392, 

807  Art  142—Art  142— Suit  by  vendee 
for  possession  of  immovable  property — Veudor 
out  of  possession — Burden  of  proof. 

Where  a  vendee  of  immovable  property 
sues  for  possession,  his  vendor  not  having 
been  in  possession,  at  the  time  of  the  sale,  it 
lies  upon  the  plaintiff  to  show  that  his  vendor 
was  in  poss*,«ss:on  at  some  period  within 
twelve  years  piior  to  the  date  of  the  suit. 
Kashinath  Sitaram  Oze  v.  Shridhar  Mahadeo 
Patankar  [I.  L.  R.,  16  Bom.  343),  followed 
And  when  in  such  a  case,  the  property  sold 
was  a  share  in  a  house  belonging  to  two  sepa- 
rated brothers,  it  was  held  that  the  possession 
of  one  of  tli.^  brothers  could  not  bo  takon  to 
be  on  behalf  of  the  absent    vendor. — DEB\  v. 

ROMTAGI  MAL,  28  A-  479  =  3  A-  L.  J  334. 

808  Art  142 — Art  142 — Adverse  po^sef-sion^ 
Share  of  d'^faulter  let  on  farming  leaae — Share 
not  claimed  on   expiry   of  lease. 

One  Mulchand,  who  owned  an  eight  auna 
zaraindari  share  in  ^low-za  Rajipur,  disappeared 
in  1857  leaving  Government  revenue  unpaid. 
His  share  was  thereupon  made  over  to  INIangu 
Lai,   and  afterwards  to  oue  Pahalvvaa   Singb, 
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on  a  ^arming-lease,  which  expired  in  1871. 
On  the  expiry  of  tliis  lease,  Pahalwan  Singh 
still  retained  possession  of  th(!  property,  and 
ultimately  in  18IU,  it  was  sold  in  exccutioa 
of  a  decree  against  him  and  purchased  by  tho 
predecessor  in  title  of  tlio  answering  defen- 
dants. In  1903,  a  suit  was  br(juglit  for  reco- 
very of  possession  by  the  purchasers  of  Mul- 
chand's  rights  from  his  representatives. 

Held  that  after  1871,  Pahalwan  Singh's 
possession  became  adverse  to  Mulchand  and 
the  suit  was  barred  by  limitation.  NihaZ 
Singh  v.  Dula  Siugk,  f 38  P.  R  1885),  approved. 
-MADHO  SINGH  v.  SURJAN  KUNVYAR 
3  AL.  J.  16-28  A.  281 

809  Art.  142—Art.  Ii2 — Adverse  posse.ssion. 
— Burden  of  proof — Title — Siiit  for  possession 
of  alluvial  hind. 

When  a  suit  for  possession  is  met  by  a 
plea  of  adverse  possession  during  the  limita- 
tion period,  the  question  of  limitation  be- 
comes a  qu  istio'i  of  title  and  the  plaintiff 
must  fi  st  furnish  prima  fccii- T^vooi  oi  sub- 
sisting title  at  the  date  of  the  commence- 
mentof  his  suit  before  the  defendant  is  re- 
quired to  o-jtablish  his  adverse  possession. 
Jafar  Hum' a  v.  Ma.-huq  Ali  (I.  L.  R.,  14  All. 
193),  followed.  Where  land  has  been  sub- 
merged, proof  of  actual  possos.->ion  at  the 
date  of  submersion  would  apparently  be  suffi- 
cient ^riv^n  /r;ci(3  evidence  of  possession  dur- 
ing the  submersion.  Secretary  if  State  v. 
Krishnam  mi  Gupta  il.  L.  R.,  29  'al.,  575). 
MaZH\R  HUSAIN  v.  BEHxRI  SINGH. 
I.  L-  R  ,  28  A  760;  3  A  L  J  567- 

810  Art.  142 — Art.  142 — Adverse  posses* 
sion. 

To  constitute  a  title  by  adverse  posses- 
sion, the  possession  must  be  continuous  for 
the  period  of  twelve  years,  and  exclusive  of 
the  possession  of  any  other  person.  It  is 
displaced,  by  partial  possession,  by  the  party 
against  whom  the  title  by  adverse  possession 
is  claimed. 

Abandonment  of  possession  or  disposses- 
sion of  trespasser's  possession  of  lands  in  his 
possession  by  submergence  under  water  gives 
constructive  po?spssion  to  the  tiue  owners. 
Dispossession  by  vit  majore  has  the  same 
effect  as  voluntary  abandonment — 6  CaZ.,  725, 
overrided;  L.  R.l^  A.  G  ,  793,  followed. 

Owner  of  property  taking  it  on  lease 
from  the  trespasser  admits  tho  trespasser's 
adverse  possession,  and  loses  his  title  after 
the  statutory  period,  and  notwithstanding  the 
terms  of  the  Permanent  Settlem-.mt,  Govern- 
ment can -acquire  land  by  adverse  possession 
when  tho  owner  holds  it  from  Government 
as  ijaradar  for  th  )  st  iturorv  poi  iod.  THE 
SECRETARY  OF  SPATE  FOR  INDfA  y 
KRl^HNAMONl  GUP  PA.  4  B  L  R.  ^87  = 
6  W  N.  a,  617-29  C    518  =  23  Z-  A  104 

p.  C 

811-  Art:  142— Art:  li2— Adverse  possession 
conti-iuous — Tempor  try  interruption  of  posses- 
sion  — Plaintiff  teuiporarily  in  possession,  iji 
pursuance  of  decree  — Subseq^uent  dispossession 
on  reversal. 

If   a  person   who    has   been    dispossessed 
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by  a  trospassor  was  put  ia  possession  of  the 
pi-oporty  in  pursuance  of  a  dcoroo  and  was 
again  subsequouLly  dispossossed  on  a  reversal 
ot  that  decree  Uo  caunob  treat  iho  second 
dispossession  as  a  frosii  cause  of  action. 
(IBbi)  W.  11.  4:-3;  22  B,  733;  8  W.  U.  (G.  U  )  733 
ref  1,0  5  B.  38ii  foil.  NARAYANAN  (311  lOT- 
TY  y.  KANNAMMAI    AOHI.     28  M  338  at 

842. 

812-     Art:  142 -krl:   14:2— Adverse 'possession 

— Burden  of  -proof. 

It  is  for  the  plaiutil!  in  a  suit  for  cj  3cb- 
ment  to  prove  possession  prior  to  the  alleged 
dispossession.  ,   .     .„, 

The  initiftl  fact  of  the  plaintift  s  title 
conos  to  his  aid  with  greater  or  less  force 
according  to  the  circumstances  established 
iu  ovideitce.  KaNI  HEMANTA  KUMARI 
DEBT  V.  MAHARAJA  JAGADINDRA  NATH 
ROY  BAHADUR.  8  C-  L- Jm  560  =  10  W. 
N  C,  630  =  3  A-  L  J  383  =  8  B,  L- R  , 
400  =  1  M  L  T.  135  =  16  M-  L-  J-  272 
(P.  C). 

813.  Art'.  142  -Art:  142— Mortgage— Re- 
demption—Mortgage  by  conditional  sale— Dec- 
ree of  Settlement  Court  giving  proprietary 
'possession  — Revival  of  claim  for  redemption— 
Act  XIII of  1863— Adverse  possession. 

P  sued  D.  to  redeem  a  mortgage  of  vil- 
lage, S.,  dated  July  31st,  1846,  alleging  that 
the  term  fixed— 10  years— had  not  expiired 
on  13th  February,  1856.  D.  admitted  the 
mortgage,  but  alleged  it  was  for  four  years 
only  by  conditional  sale,  and  not  having 
been  redeemed,  D.  had  acquired  an  absolute 
title.  At  the  Regular  Settlement  in  Oudh 
D.  v^as  decreed  proprietary  right  in  village 
S.,  by  the  settlement  Commissioner,  and  was 
entered  as  such  in  the  Khewat,  possession 
having,  on  May  22nd,  1864,  been  delivered 
to  D.  by  the  Revenue  authorities.  Subse- 
q  uently,  on  8th  March,  1865,  P.  obtained 
decrees  for  Sir, 

Held,  that  D.  took  possession,  not  as  a 
mortgagee,  but  absolutely  and  without  qua- 
lification. 

Held,  therefore,  that  the  suit  was  barred 
by  art.  142,  sch  II,  of  the  Limitation  Act, 
1877.  BASAWAN  SINGH  v.  NAWAB  BAD- 
SHAH  BAHU  BEGAM.     7  0-  C  259- 

814     Art.  142— Art.  142— Adverse  possession. 

The  land  in  suit  was  half  the  area  of 
three  wells,  on  which  half  defendant  was 
occupancy  tenant  and  plaintiffs  were  pro- 
prietors, defendant  being  proprietor  of  tUe 
other  half  by  an  adhlapi  arrangement.  De 
fendant  paid  a  small  share  of  the  produce 
to  the  proprietors.  The  land  was  washed 
away  by  tiver  action  and  re- appeared  in 
Sambat  1937  (1880-1881  A.  D.)  Since  re -appear- 
ance defendant  paid  no  produce  to  plaintiffs 
and  he  was  recorded  as  proprietor  of  the 
whole  land.  From  sambat  1937  onwards  the 
land  was  partially  cultivated  by  tenants  of 
the  defendant.  To  a  suit  for  possession  by 
the  plaintiffs  the  defendant  pleaded  that  he 
had  become  proprietor  of  the  laud  by  adverse 
possession. 
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Held,  that  ti)o  case  was  one  of  a  tenant 
setting  up  a  title  adverse  to  hia  landlord  and 
111  such  cases  it  is  necessary  to  show  that 
there  was  some  distinct  claim  of  which  the 
landlord  was  aware.  In  this  case  it  could 
not  be  pi'csunied  that  plaintiffs  liad  notice  of 
defendant's  claim  to  be  proprietor  when  the 
land  ro  app'arod  or    afterwards. 

Ihid,  also  that  the  case  was  of  a  peculiar 
nature  and  v>fas  not  one  in  which  plaintiff 
could  be  called  upon  to  prove  acts  of  pro- 
prietorship witbin  twelve  years  of  the  in- 
stitution of  tbeir  suit.— 12  Gal,  484,  18  P.  R. 
1888,  186  P.  li.  1888,  16  Cal,  473,  14  AIL, 
103,  14  Bom.,  458,  14  Mad.,  99  referred  to 
HONDA    y.  BHAKHU.    105    P- L- R- 1901— 

PR,  65  Of  1901 

815  Art   142,    Art    142— Burden  of  proof- 
Date  of  dispossession. 

Held,  that  plaintiff's  showing  an  interior 
title  is  not  enough,  he  must  prove  his  pos- 
session within  twelve  years  to  shift  on  the 
defence  the  burden  of  proof  of  the  fact  that 
the  defendant  was  entitled  to  retain  posses- 
sion.   BUTA  SINGH  versus   ALBEL  ttlNGH 

p.  li  R .  59  of  1901. 

816  Art  142 — .4/-^  142 — A^dverse  possession, 
^Dtscoiitoiiiiance"  of  possession — Talukdar  suing 
for  possession  of  waste  land,  jungle  or  fallow 
land,  or  trees,  tanks,  etc.,  in  his  taluka — Evid- 
ence  or  proof  of  actual  user  and  enjoyment  not 
always  necessary. — A  Talukdar  sued  certain 
persons  for  possession  of  18  plots  in  one  of 
the  villages  of  his  taluka,  alleging  that  the 
latter  had  dispossessed  him  of  them  at  various 
periods  between  4  and  10  years  before  suit. 
The  plots  were  said  to  have  been  waste  or  old 
fallow,  tank,  grove,  jharia  or  thicket  and 
bhatta,  and  had  changed  into  groves  and 
cultivated  plots.  The  defence  was  as  to  some 
of  the  plots,  agrant  by  the  plaintiff's  ancestor, 
and  as  to  all  of  them,  the  bar  of  limitation. 
Neither  the  plaintiff  nor  the  defendants 
proved  their  allegations.  On  secDud  appeal 
the  plaintiff  contended,  that  though  he  must 
give  some  prlmj,  facie  evidence  of  his  pos- 
session within  limitation,  yet,  as  the  plots 
in  dispute  consisted  of  juagle  and  waste 
land,  which  did  not  ordinarily  admit  of 
proof  of  acts  of  physical  possession,  and 
he  was  admitted  to  have  had  title,  he  and 
his  predecessors  having  been  in  possession 
at  one  time  under  it,  it  should  be  presumed 
that  their  possession  continued,  unless  the 
defendants  proved  it  was  discontinued  aad 
they  had  been  in  adverse  possession  for 
more    than  12  years. 

Held,  that,  evidence  of  continuous  phy- 
sical enjoyment  or  user  of  every  plot  of 
such  lands  as  sued  for  was  not  necessary. 
A  parson  may  be  in  possession  of  land 
of  any  kind  v/ithout  user  of  it,  and  a 
person  doe»  not  necessarily  dispossess  the 
owner  of  land  by  planting  trees  or  cultiv- 
ation, as  he  does  not  by  walking  over  or 
otherwise  trespissing  on  it.  To  dispossess 
the  owner  he  must  assert  clearly  that  he 
claims     the     right     to     hold    possession    as 
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nwiifcr  or  bis  coLduct  must  be  such  as  to 
Bru^unt  to  au  assertion  C)t  an  iutention 
to  exclude  tbe  owuer.  lu  other  words 
there  must  be  evideuce  yf  dcteimiuation 
to  exercise  physicul  power  to  deal  with 
the  land  on    bis  own   behalf. 

Held,  further,  that  notwithstanding  the 
presuuiptious  as  to  possession  which  might 
have  been  made  if  tbe  Talukdar  had  sued  j 
on  allugations  different  from  those  in  his 
jilaiut,  be  having  failed  to  show  prima  \ 
Jucle  bis  possession  within  12  years  of  suit, 
liis  suit  was  barred,  Watson  and  Co.  v.  The 
Coveinment,  3  \V  11  73  Lake  v.  Dean.  28 
Leav.  007;  bheikh  Sohnur  AU  v  J.  Uuttman 
I  C  \V  N  277;  Kiahen  Dat  Singh  v.  Sant 
Lakhsh  Singh,  S.  C.  A.  339  of  1892,  referred 
to  Hubdar  Singh  v.  Thakurain  Sriram  Kuar 
F.  C.  A.  26  of  1899,  followed— 'VB.hKXJK 
bHEO  NaUaIN  SINGH  v.  BADAL  SINGH 
8  O  C  177 

817  Art:  142— Art:  Wl— Adverse  possession 
— Execution  of  decree — Delivery  of  possession — 
Effect  as  against  party  not  affected  by  the 
decrep. 

In  execution  of  decree  when  possession 
has  to  be  delivered  the  officer  of  the  Court, 
by  effecting  delivery  puts  the  decree-holder 
or  purchaser  in  actual  possession  of  the  land 
when  possession  can  be  transferred. 

If,  however,  tbe  judgment-debtor  be  not 
the  party  in  possession,  but  a  third  party  is 
in  possession,  a  delivery  thus  made  in  tbe 
absence  of  tbe  third  party  and  not  hostilely 
to  him  by  itself  affect  his  possession,  nor 
amount  to  an  ouster  or  dispossession  of  him 
and  his  possession  will  continue  uninter- 
rupted. 

The  delivery  of  possession  under  above 
circumatances  cannot  legally  be  characteris- 
ed as  'symbolical'  or  'formal'  either  as 
against  the  judgment-debtor  in  possession  or 
against  a  third  party  in  possession.  If  tbe 
judgment-debtor  is  in  possession  such  delive- 
ry operates  as  a  delivery  of  accual  posses- 
sion. 

.  if  a  third  party  is  in  possession  it  is  no 
delive'vof  possession  at  all,  as  against  him, 
if  made  in  his  absence  and  without  his 
knowledge. 

Bui  it  is  operative  as  an  ouster  or  dis- 
possession of  hiui  and  placing  of  the  decree- 
holder  or  purchaser  in  actual  pos  ession,  if 
such  delivery  Lakes  place  in  the  presence  of 
and  adveisely  to  the  claim  of  sucli  third 
party.  Such  adverse  pjsse.isioo  jf  the  dec- 
ree-holder or  the  purcliaser  continued  for 
twelve  years  makes  bis  title  to  the  land  per- 
fect as  against  tlie  third  party  and  thj  third 
party  acts  wrongfully  if  he  forcibly  dispos- 
sesses the  decrej-holder  or  the  purchaser  af- 
ter the  expiry  of  twelve  years  as  no  title  is 
left  to  him  under  the  operation  of  section 
28  and  aiticl*^  142  of  the  Limitation  Act. 
— KOCHERLAKOTA  VENKATAKRfSTNA 
ROY  V.  VADREVU  VENKAPPA.  27  M, 
262- 

818  Alt.    iU,    1^1 -Arts.    li;i  and   Mi- 


Acts  Sup:  Govt.  (IX  of  1908)    rContd.j 

Abnence  of  intention  of  abandonment — Failure 
to  cultivate  uncuUurable  land — Suit  for  posses- 
sion. 

In  the  absence  of  motive  for  abandon- 
ment, and  of  evidence  of  intention  to  aban- 
don, or  of  adverse  possession  of  the  defen- 
dants for  the  statutory  period,  a  suit  by  the 
plaintiff  for  possession  is  not  barred  by 
either  Art.  142  or  Art.  144.  Failure  to  culti- 
vate unculturablo  land  does  not  constitute 
abandonment.  105  P.  R.  1901,  Foil,  109  P.  K. 
1H92,  16  C.  473,  ref.  SHAHABAL  SHAH  v. 
GANESH  DAS  39  P  L  R.  1907  =  63  P.R. 
1907 

819  Art.  142,  Ui—krt.  142,  lii—kUuvion 
and  diluvion  —  Adverse  possession — Absentees — 
Possession  of  submerged  land. 

The  plaintiffs  were  proprietors  in  posses- 
sion of  the  land  in  suit  at  t;he  Regular  Set- 
tlement of  1856,  and  their  names  appeared 
in  Revenue  Records  till  a  short  time  pre- 
vious to  tiie  filing  of  the  suit  against  the 
defendants  for  recovery  of  the  land.  The 
defendants  pleaded  adverse  po.ssession  and 
abandonment.  The  loajibul-arz  of  1830  al- 
lowed owners  to  resume  land  which  re>ap- 
peared  from  the  river-bed. 

Within  12  years  of  the  suit  the  land  was 
under  water  aifd  the  defendants  had  not 
shown  that  they  were  in  adverse  possession 
of  tbe  land  prior  to  its   submergence. 

Held,  that  the  claim  was  valid,  and  the 
plea  had  no  force.  AMlR  MUHAMMAD 
SHAH  V.  SULTAN  KHAN.    S-  C  ,    P.  W- R-. 

1906  P  13  =158  P  L.  R  1906 

820  Ari  142,  144 -Art  142,  144—Xdverse 
possession  of  person  holding   under    mortgagee. 

Where  a  plaintiff  has  been  in  possession, 
and  has  been  dispossessed,  he  must  show 
posssession  and  dispossession  within  12  years; 
but  where  there  is  no  allegation  of  original 
possession  in  the  plaintiff,  lost  by  disposses- 
sion or  discontinuance  of  possession,  then 
the  party  relying  on  adverse  possession  to 
displace  a  proved  or  admitted  title,  must 
show  such  adverse  possession  to  have  com- 
menced and  continued  from  12  years  prior 
to  suit.  In  tbe  firsL-mentioned  case  the 
plaintiff  admits  adverse  p^s?,o;;siou  at  least  to 
have  commenced.  In  the  second,  he  does 
not. 

If  there  has  been  no  ouster  or  open  and 
notorious  act  of  taking  possession,  then  the 
person  relying  on  his  possession  to  defeat 
title,  must  show  that  it  was  of  such  a  nature 
and  involved  the  exercise  of  rights  irreconcile- 
able  with  those  claimable  by  the  plaintiff,  as 
to  give  the  plaintiff  occasion  to  dispute  tha. 
possession  (or,  in  other  words,  that  jt  w:v'- 
such  as  to  give  a  cause  ot  action  or  rigbi  .. 
sue  for  possession)  throughout  the  12  veai. 
next  preceding  the  suit.  The  mere  existenc  - 
of  the  claim,  without  possession,  actual  or 
constructive,  will  not  suffice  as  a  bar  to  » 
title,  proved  or    admitted. 

And  even    where    there  is   possession,  if 

it   has   cojuinenced    without    any    act  of  dia- 

i  poabesdiou,  ..and    is   susceptiblo     of  explana^ 
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Hon,  by  reference  to  a  titlo  nob  inconsistonb 
with  the  rights  of  the  person  against  wiiom 
it  is  set  up,  or  of  one  holding  on  behalf 
of  such  person,  or  temporarily  entitled  to 
exercise  his  rights,  there  can  he  no  noces- 
Bity  to  call  that  possession  in  question  un- 
less and  until  interference  with  the  tight  of 
the  person  against  whom  it  is  alleged  has 
been  manifested  by  acts  affecting  his  existing 
rights,  or  has  otherwise  been  brought  to  his 
knowledge. 

As   long   as    the   mortgagee  is   in  posses- 
sion,   he     and    all    persons    claiming    under 
him,    represent    the    mortgagor's     possession. 
If    the     mortgagee    in    possession      is   dispos- 
sessed on  grounds   afEecbing    only    his   right, 
as   for   instance    his    right,   as    heir  to  repro-' 
sent   the    original   mortgagee,    or   his  right  to 
possession    in    spite    of  a    third    party's    lien 
on  the  property,  then  the  dispossession  of  the 
mortgagee    obviously  does   nob  imperil  or  call 
in  quecbion  any    right    of  the  mortgagor,  and 
the  mortgagor  is  not  concerned  or  entitled  to 
insist  on  being  immediately    restored  to    pos- 
session; and  the  possession  taken  is  not  adverse 
to    him  and  cannot  cause  time  to  run  against 
him.     To    give    the   mortgagor  a  right   to  in- 
sist   on    immediate  possession,  there   must  be 
an    unequivocal    ouster   preventing    the  pos- 
session   of    the   mortgagor    from    continuing 
altogether    by   leaving     no    room    for    doubt 
that    the    person    taking    possession    does  nob 
profess    to    represent    the    mortgagor    bub    to 
hold   in    spite    of    him.     In    such     case,    the 
mortgagor    is   as   effectually    and  unmistako- 
ably   displaced    as  if  there  been    no  mortgage 
at    all.     When    an    ouster  takes  place  in  that 
manner,    the    mortgagor    knows    bhat  no  one 
is    in    possession    who    can    represent  or  con- 
tinue   his    possession  or   who  is  entitled  pre- 
ferentially   to    possession,    and     therefore    he 
becomes    entitled,    (and    it    is    necessary  and 
his    duty,    if    he     does     not    want    his    right 
to   be  barred)  to  claim  possession  immediate- 
ly- 
Plain  tiffs    1    and    2  were   the    daughters 
and  plaintiff  3,  the  grandson  of  the  mortgagor' 
K,  wife  of  the    Kondi.     Defendants    2   and    3 
were    the   sons    of  Kondi's    brothers.     Defen- 
dant   1    was   the   mortgagee.     The  mortgage 
was  created   in    1866.    At  some    time  prio°r  to 
1885,  defendants  2  and  8  entered    on  the  land 
as  the  mortgagee's  tenants,  and  presently  as- 
serted themselves  as  mortgagors.     They    took 
the   mortgagee   before  a   Conciliator   in    1885 
and  arrived  at  an    agreement    whereby    they 
affirmed  the  right,  and  agreed    thxt  the  mort- 
gage-debt was  to  be  paid  off  iu   annual  iusbal- 
ments,  the  defendant  retaining  possession    of 
the  land.     It  was  said  inste.lmenbs  were    duly 
paid,    so    that  the   lien    was    extinguished  in 
1897.     The  agreement    was    dated  2ist  Augusb 
1885,     It    was  filed   as  a  decree    on    the    27th 
November   1885.     Plaintiffs  brought  this  suit 
to  redeem  the  mortgage,    on    the  5bh  October 
1897  I.  e.,  more  than  12    years  after    the  date 
of  the    agreement,    but    less    than  12  since  it 
was  filed. 

ffeld,  that  the  possession  of   defendants  2 
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and  3  could  not  he  regarded  as  adverse  io 
the  plaintiffs,  and  thoir  claim  was  not 
barred.    TAIKTBAI  u.  VEKATRAO.    4.  B-   L. 

R  721=27  B  73. 

821  Art  142,  144- Arts.  142  and  244— 
Ejec'vinnt — Encroachment  by  tenant  -Adverse 
possession  of  a  limited  interest — Limitation — 
Lease,  additional  area  within— Additional 
rent,  liability  to  yay —Standard  measuremeyit. 
onus  of  proof  of— Bengal  Tenancy  AcifVIIl 
of  1885), S.   51. 

Ordinarily,  it  is  for  the  landlord,  who 
seeks  for  a  settlement  of  additional  rent  for 
additional  lands,  to  show  that  they  are  ia 
excess  of  those  for  which  rents  are  being 
paid,  and  to  do  this,  it  is  for  him  to  show 
what  those  lands  are,  what  were  the  terms 
of  the  original  settlement  and  whether  it 
v^as  by  any,  and  if  so  by  what,  process  of 
measurement. 

Where,  however,  the  plaintif!  alleges  and 
adduces  evidence  to  show  that  the  standard 
of  measurement  prevalent  at  the  time  the 
claim  is  made  was  in  use  when  the  tenancy 
was  created,  and  the  defendant  asserts  oa 
the  other  hand  that  the  standard  of  measure- 
ment prevalent  at  the  creabion  of  the  tenancy 
was  a  different  one,  but  gives  no  evidence 
of  it,  the  Court  may  fairly  presume  that 
the  state  of  things  in  existence  at  the  time 
of  the  suit  existed  also  at  the  inception  of 
the  tenancy    (20  C.    579    Dist.) 

When  a  tenant  takes  possession  of  lands 
outside  his  tenancy  and  professes  to  do  so 
in  his  character  as  benanb,  the  landlord  is 
dispossessed  in  a  limited  sense,  in  other 
words,  he  is  deprived  of  actual  or  khas  posses- 
sion of  the  lands,  but  nob  of  proprietary 
possession  or  possession  by  receipt  of  rent; 
in  such  a  case.  Art.  142  of  the  second  scheule 
of  the  Limitation  Act  would  apply,  and 
the  landlord,  if  he  wishes  to  eject  the  de- 
fendant, must  bring"  his  suit  within  12  years 
of  the  dispossession;  if  he  does  not  do  so, 
his  title  to  recover  actual  possession  would 
be  barred,  although  his  title  to  receive  fair 
rent  would  not  be  barred,  the  possession  of 
the  tenant,  so  far  as  the  latter  right  is  con- 
cerned, having  never    been    adverse. 

Per  Stephen,  J. —  The  positions  of 
lease-holders  in  England  and  in  this  coun- 
try are  so  difierent  that  the  English  law 
on  the  subject  is  nob  necessarily  applica- 
ble   here. 

Per  Mookerjee,  J— An  encroachment  made 
by  a  tenant  from  the  adj)iuing  waste  of 
his  landlord  is  prima  facia  made  by  him 
in  his  character  as  tenant;  but  it  is  open 
to  the  landlord  to  repudiate  the  relation^ 
to  treat  him  as  a  trespasser  and  to  evict, 
him  as  such  ;  on  the  other  hand,  it  is. 
open  to  the  tenant,  to  indicate,  at  the 
time  he  encroaches,  that  he  intends  to  hold 
the  encroached  lands  for  his  own  exclusive 
benefit  and  not  to  hold  them  ds  he  held 
the  lands  to  which  they  are  adjacent;  in 
this  event,  the  landlord,  though  willing 
to   treat  him   as    a    tenant,    may   be    driven, 
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by  an  assertion  of  a  hostile  title  to  a  suit  to 
eject  him  as  a  •tro.s-passor.  10  C  820  25  G 
302,   22     W    R   250    dist. 

Possession  of  a  limited  interest  in 
immoveable  property  may  be  just  as  much 
adverse  for  the  purpose  of  barring  a  suit 
for  the  determination  of  that  limited  interest 
as  adverse  possession  of  a  complete  inter- 
est in  the  property  operates  to  bar  a  siut 
for  the  whole  property;  but  such  adverse 
possession  of  a  limited  interebt,  though  a 
good  plea  to  a  suit  for  ejectment,  is  good 
only  to  the  extent  of  that  interest.  The 
nature  and  effect  of  possession  must  depend 
upon  the  nature  and  exlent  of  the  rights 
asserted  by  the  overt  conduct  or  express 
declaration  of  the  person  relying  on  it; 
there  can  be  no  acquisition  by  adverse 
possession  of  an  absolute  title,  when  noth 
ing  but  a  limited  interest  has  been  asserted 
10  M  I  A  438  (440)  0  M  244,  13  M  467 
21  B  500;  5  Bom  L  R  186,  refd.  to.  7  B 
96;  25  M  507;  (1804)  Reg  App  49  of  1893 
decided  by  Ghose  and  Gordon,  JJ  (on  22 
6  1894)  followed. 

Where  a  tenant  intends  the  encroach- 
ment for  his  own  benefit  and  sets  up  a 
title  adverse  to  the  entire  interest  of  the 
landlord,  art,  144  of  the  second  schedule 
of  the  Limitation  Act  might  be  applica- 
ble.    17  Q   B    373,  referred  to. 

In  such  a  case  the  tenant'  s  posession 
of  the  lands  encroached  upon  can  only 
commence  to  ^bo  adver:ia  when  a  title 
adverse  to  the  landlord  is  asserted  or  the 
landlord  becomes  aware  of  the  encroah- 
ment.  31  G  397  referred  to.  ISHAN  CHAND- 
RA MITTER  V.  UAJA  RAMRANJAN 
CHAKARBUTTY.     2  C-  L-  J.  125- 

822  Art  142,  144— Art.  142,  144— Suit  for 
possession — Duty  of  plaintiff. 

Held  also  that  where  the  suit  is  for 
possession  and  the  cause  of  action  is  dis- 
possession, the  plaintiti  is  found  to  prove 
possession  within  12  years,  or  in  other  words, 
the  plaintiff  must  show  not  only  that  he  has 
a  title,  but  that  he  has  a  subsisting  title, 
which  he  has  not  lost  by  the  prescriptive 
section  of  the  Limitation  Act.  MAUNG 
KYAW  ZAN  HLAMA  TUN  V.  MAUNG  LAN 
NYUN.    14  B  L.  R.  156. 

823  An  142,  144,  148— Art  142,144,148 
Trespass  on  mortgagor's  interest  by  personiuho 
redeems  in  his  oivn  right. 

Where  the  mortgagee  was  in  possession 
and  a  third  party,  a  trespasser,  redeemed 
without  the  knowledge  of  the  mortgagor,  and 
without  notice  to  him: 

Held — that  the  redemption  extinguished 
the  mortgage  and  the  mortgagor  could  only 
sue  for  recovery  of  the  interest  from  which  he 
had  been  ousted,  but  that  article  144  applied, 
and  it  was  for  Defendant,  the  trespasser,  to 
show  when  his  possession  became  adverse. 

Also — that  Defendant's  possession  could 
npt  become  adverse  till  he  did  something  to 
afiect  the  mortgagor  with  viotice  of  his  adverse 
(jlaim.   U.  B.  R.  1807-01  P.  469,  473,  461,  464, 
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U.  B.  l{.  1892—06  P.  502,  509.  2  M.  226,  4  0. 
327,  18  B.  51  referred  to.  NGA  KYAW  DUN 
V.  Ml  MIN  SIN.  U.  B.  R.  1906.  P.  9.  (Limita* 
tion). 

824  Art  142— Art  142— See  5  C.  W.  N. 
515  No  112,  37,  P.  W.    R.    1908,    No  .  287,  3  L. 

B.  R.  1005  P.  7  No.  137,  326,  30  C.  •433  No. 
526,  32  C.  669  No.  527,    34    C.    564,  No.    591,  2 

C.  L.  J.  144  No  531,  9  P.  R.  1904  No.  690, 
31  G.  617  No.  694,  30  P.  R.  1902  No.  701, 
4  C.  L.  J.  50  No.  719,  8  C.  W.  N.  535  No.  771, 
20  M.  143  No.  785,  28  M.  338  under  Art  93 
supra,     and  43  P.  R.  1901  No.  846   infra. 

825  Art  143— Art  143—30  M.  310.  No  138, 
11    C.  W.  N.  661.  No.  781    supra. 

828  AH  142,  14t—Art  142,  144— Adverse 
possession — Onus— Tenants  in    common. 

To  constitute  an  adveise  possession  as 
between  tenants  in  common  there  must  be  aa 
exclusion  or  ouster  ;  the  mere  non-participa- 
tion in  the  rents  and  profits  would  not 
necessarily  of  itself  amount  to  an  adverse 
possession.  Exclusive  receipt  of  profits 
continuously  for  a  long  period  may  point  to 
an  ouster  but  the  Court  must  be  satisfied 
that  such  taking  of  profits  is  an  iadicatioa 
of  a  denial  of  rights  in  the  other  co-tenant  to 
receive  him. 

In  order  to  attract  the  operation  of  article 
144  of  the  Limitation  Act  it  lies  upon  the 
defendant  to  show  that  his  possession  became 
adverse  to  the  plaintiti  not  less  than  twelve 
years  prior  to  the  institution  of  the  suit. 
BANDACHARYA  SWAMIRa YACHAllYA  y. 
SHERINEWASACHARYA  GURAGHaRYA. 
6   B.  L.  R.  742 

827  Art:  144 —Art:  144— Adverse  posses- 
sion—Limited interest — Order  against  a  dead 
person. 

A  partial  interest  in  land  may  be  lost  aa 
well  as  the  whole  interest,  and  though  ad- 
verse possession  for  12  years  of  a  limited 
interest  may  be  a  good  plea  to  a  suit  for 
ejectment,  it  is  good  only  to  the  extent  of 
that  interest.  The  nature  and  otfact  of 
possession  must  depend  upon  the  nature  and 
extent  of  the  rights  assorted  by  the  overt 
conduct  or  express  declaration  of  the  person 
relying  on  it.  There  can,  therefore,  be  no 
acquisition  by  adverse  possession  of  an  abso- 
lute title  when  it  is  found  that  nothing  but 
a  limited  interest  has  been  asserted. 

Article  144  of  the  Ijimitation  Act  of  1877 
now  in  force  can  only  apply  to  bar  suits  for 
interests  which  have  been  openly  claimed  or 
exorcised  by  the  person  in  possession.  That 
article  therefore  cannot  begin  to  operate  as 
a  bar  to  a  claim  for  possession  or  a  any  other 
interest  in  immovable  property,  unless  and 
until  it  be  shown  that  the  adverse  possession 
set  up  was  in  the  assertion  or  exercise  of  a 
right  which  would  either  exclude,  altogether 
and  absolutely,  the  interest  claimed  by  the 
plaintiff,  or  would  exclude  it  in  the  cir- 
cumstances shown  to  exist  at  the  time  of 
the  suit. 

The  mere  fact  of  possession  by  a  defen- 
dant is   no  bar  under  article   144.     It  must 
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be  shown  to  be  adverse,  and  if  ifc  is  shown  to 
hnvo  been  adverse,  only  to  a  limited  extent 
and  not  absolutely,  then  it  can  operate  as  a 
bar  to  that  limited  extent  alone,  the  precise 
exteut  of  its  operation  must  be  ascertained 
before  it  can  be  made  a  basis  for  judicial 
decision. 

An  order  against  a  dead  man  is  certainly 
a  nullity. 

The  mere  possession  as  tenant  for  a  long 
term  of  years  raises  no  presumption  that  the 
duration  of  the  tenancy  is  coextensive  with 
the  duration  of  the  tenure  of  the  landlord, 
and  of  those  who  derive  title  under  him, 
unless,  by  reason  of  the  antiquity  of  t'ue 
tenancy,  no  satisfactory  evidence  of  its  com- 
mencement is  forthcoming,  and  no  evidence 
of  its  intended  duration  agreed  upon,  or  any 
usage  of  the  locality  as  to  its  duration. 

=  Held,  that  even  if  the  defendants  No.  1 
to -3  had  been  holding  for  the  statutory 
period  of  twelve  years  in  the  assertion  of 
a  title  to  a  permanent  tenancy  and  so  far 
adverse  to  the  right  of  the  Inamdar  landlord 
to  eject  them  at  will,  yet  unless  it  was  also 
established  that  their  possession  had  been 
similarly  adverse  to  the  right  of  such  land- 
lord to  enhance  the  rent  within  the  limits 
allowed  by  usage,  that  right  could  not  be 
affected  merely  by  the  length  of  their  pos- 
seasion  under  a  tenancy  which,  though  per- 
manent and  at  a  rent  hitherto  unenhanced, 
did  not  originate  and  had  not  been  claimed  as 
a  tenure  exempt  from  liability  to  such  enhan- 
cement.   YAMUNABAI  v.  DHONDI.   6  B-  L- 

R ,  186. 

828  "^rf.  144i — Art.  144— Suit  to  redeem  con- 
verted into  a  suit  to,  recover  possession  on  pay- 
vient  of  a  charge — Compromise  in  settlement 
Court  not  equivalent  to  a  mortgage — Adverse 
possession — Charge — Transfer  of  Property  Act, 
S.  100 — Recovery  of  the  whole  share. 

On  the  basis  of  a  compromise,  a  decree 
was  passed,  in  favour  of  the  ancestors  of  the 
plaintiff  and  his  co-sharers,  by  the  Settlement 
Courts,  to  the  effect  that  they  woulc!  be  en- 
titled to  the  possession  of  their  share  in  the 
property,  if  they  paid  their  share  of  the 
family  debts,  and  if  they  failed  to  do  so,  the 
defendants  would  be  entitled  to  take  posses- 
sion of  the  whole  of  their  shares.  It  was 
also  added  in  the  compromise,  that,  if  after- 
wards the  plaintiff  and  his  co-sharers  paid 
the  whole  of  the  debt  due  from  them,  they 
would  be  entitled  to  recover  possession  of 
their  shares.  The  defendants  paid  the  entire 
amount  and  took  possession  of  the  whole 
share  of  the  plaintiff  and  his  co-sharers.  The 
plaintiff  now  sought  to  redeem  his  own 
share,  as  well  as  that  of  his  co-sharers,  on  the 
payment  of  the  amount  due  from  him  and 
his  co-sharers  on  account  of  their  share. 
The  defendants  pleaded  that  the  suit  to 
redeem  was  not  maintainable  and  was  also 
barred  by  limitation,  as  they  had  been  in 
possession  for  more  than  12  years.  They  also 
pleaded  that  the  plaintiff  could  not  recover 
more  than  his  own  share. 

Held,  that  the  above  compromise  did  not 
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create  the  relationship  of  mortgagor  and 
mortgagee  between  the  parties  to  il,  and 
no  suit  for  rodevnptioa  oould  Ho,  but  the 
suit  of  the  plaintiffs  should  not  ba  dia* 
missed,  morely  beciuie  the  plaintiff  had 
stated  in  his  plaint  that  the  above  cuinpro- 
mibo  had  created  such  a  relationship.  The 
suit  was  actually  for  recovory  of  the  pro- 
perty ou  payment  of  a  ojrtaiu  charge  and 
should  have  boon  decreed  as  such.  The  ac- 
tual facts  were  clear  from  the  pleadings, 
and  the  defendants  were  not  in  any  way 
prejudiced  by  such  a  view  of  the  case. 

Held,  further,  that  the  suit  being  really 
one  for  possession  of  the  property  ou  pay- 
ment of  a  charge,  it  was  governed  by  Art. 
144  of  the  second  schedule  of  the  Limita- 
tion Act,  and  as  the  defendants  had  not 
succeeded  in  showing  that  they  had  been 
in  adverse  possession  for  more  than  12 
years  before  the  date,  on  which  the  present 
suit  was  instituted,  it  was  not  barred  by 
limitation. 

Held,  also,  that  the  plaintiff  oould  re- 
cover not  only  his  own  share,  but  also  thosa 
of  his  other  co-sharers,  on  payment  of  the 
amount  due  from  him,  as  well  as  from 
those  other  co-sharers.  KARIM  BAKHSH 
KHAN  V.  MEHDI  HASAN  KHAN.  IQ  O.  C. 
17 

829  ^^^-  144— Art.  144 —Mortgage— Subse- 
quent Vendues — Adverse  possession —Misjoin- 
der of  causes  of  action  —  Practice — Njtice  of 
appeal  not  served  on  pro  formj,  defendant. 

In  1879,  one  Kaki  mortgaged  his  lands 
to  Sham  Singh  stipulating  to  pay  the 
mortgage  debt,  by  instalments  and  to  da- 
liver  possession  of  the  land  in  default  of 
payment  of  any  instalment.  In  1885  Kaka 
sold  portions  of  the  land  mortgaged  sepa- 
rately to  Natha  and  Amir.  There  having 
been  default  in  payment  of  instalments  Sham 
Singh  obtained  a  decree  on  the  11th  Juna 
1886  against  Kaka  under  which  he  got  for- 
mal possession.  Subsequent  to  Sham  Singh's 
obtaining  formal  possession  Kaka  sold  tha 
balance  of  the  mortgaged  land  to  other  per- 
sons none  of  whom  obtained  possession  be- 
fore 1877. 

In  1895  Sham  Singh's  representatives 
brought  a  suit  for  possession  against  Kaka 
mortgagor  and  Nabha  and  Amir,  Vendee, 
and  other  subsequent  Vendees. 

Held,  that  there  was  no  defect  of  mis- 
joinder of  causes  of   action: 

Further  appeal  determined  although 
notice  of  appeal  had  not  been  served  on 
Kaka,  who  was  regarded  as  a  pro-forma  de- 
fendant. 

Held,  that  the  vendees,  whose  rights 
were  acquired  subsequent  to  the  decree  of 
1886,  had  no  right  of  possession  as  against 
the  plaintiffs-mortgagees  but  Natha  and 
Amir  were  not  bound  by  the  decree  passed 
in  1886,  and  the  limitation  against  them 
ran  from  the  date  of  tha  original  default 
in  payment  of  instalment,  which  at  the  latest 
could  not  be  after   1882  and  the  suit  liavins; 
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boon  filed  after  tbo  expiry  of  12  years  in 
lb'J5  was  barred  bv  limitation  as  against 
tbem  KKSALl  SLNGil  ?;.  THaKAUD  \S  AND 
KMCA.  81  P  i^  R  1901-10  P-  R  1901- 
10  P  R  1901 

830  ^^^-  144— Art.  14i  —Mortgage— Once  a 
mortgage  alivays  a  iiiotigage. 

A  provision  or  stipalation  whioh  will 
havo  the  el!oct  of  clog'^ing  or  fettering  equity 
of  redeinpuon  is  void  -6  Boin.,  2H,  not 
fulloioed.  H  JMAL  MOTIRAM  v.  SHiVAJI 
ANANDRAO.    S.  C-  4  B  L.  R  ,  936 

831  Art.  144,  I4fi— Art.  144,    liS-Redcmp- 
Hon  by  CO- mortgagor. 

\Vbeo  a  co -mortgagor  obtains  possession 
by  redeeming  tiie  whole  mortgagee,  the  other 
CO- mortgagors  can  sue  him  for  their  shares 
uutil  the  redaoraiug  mortgagor's  title  becomes 
indefeasible  by  twelve  years*  adverse  posses- 
bIou. — 11  Ail  ,    423,    dissented  from.     VITtlAL 

V.  DINKAUIIAO.    8  B-  L-  R,  685- 

832  Art.  1^4— Art.  Mi — Adverse  possession 
— Suit  fur  profits  of  sir  land  appertaining  to 
undivided  maJial — Co  sharer  receiving  profits 
of  mahal  but  not  that  of  s\v    land  for  12   years. 

The  plaintitl  sued  as  a  co-sharer  in  an 
undivided  mahal  to  recover  a  share  of  the 
profits  of  some  sir  land  appertaining  to  the 
m.iihai.  The  sir  laud  had  been  \<i  the  occupa- 
tion of  the  defendant  and  the  plaintiff  had 
not  received  any  profits  of  the  sir  laud  in 
question  within  tv/elve  years  before  the  in- 
stitution of  the  suit.  It  was  established  that 
the  plaintiff  had  been  regularly  in  receipt  of 
his  share  of  the  profits  of  the  mahal  with 
the  exception  of  the  sir  land  in  question.  It 
was  contended  on  behalf  of  the  defendant 
that  the  suit  was  barred  by    limitation. 

Held,  that  the  suit  was  not  barrod  by 
limitation,  for  the  mahal  was  an  undivided 
malial  and  the  possession  of  the  sir  land  by 
tiie  defendant  had  nev.ir  been  hostile  to  the 
plaintiff.       RAJ      BAHADUR     v.     iiHARAT 

biNGK.    A  W-N.  1903-P.  15. 

833  ^^t"  144— Art.  L44  —Adverse  Posses- 
sion—Sjiit  bij  a  co-sharer  against  lambardar 
for  his^ share  of  profit. 

The  mere  non-payment  of  the  share  of 
'^'Tprofits  of  a  co-sharer  by  the  lambardar  for 
a  period  of  twelve  years  does  not  bar  the 
right  of  the  fromer.subs  jquen  tly  to  inAintain 
a  suit  tor  tiie  .-A'teirs  due  to  him  for  three 
years  preceding  ihe  suit,  wii.^re  the  lambir- 
dar  did  noi  nold  possession  adversely  to  the 
plaintiff  for  the  12  years.  Mnhainni'id  tl)s- 
aeiu  V.  Bidri,  Pros  id  (A.  \V.  N.  1805,  p.  hS), 
distinguished. —MllilN      LAL      v.       BaDRI 

PROSAO,  I.   L.  R.,  27   A.   438-A.W.  N. 
laOo  p  33. 

aji  Art.  in— Art.  1H —Morlguje  — Adverse 
pos.'iession  against  mortgagee  not  necestarily 
operative  against  mortgagor. 

Possession  of  mortgaged  proparty,  adverse 
to  the  mortgagee  is  not  iieeessarily  adverse 
to  the  mortgagor,  for  the  possession  adverse 
to  the  mortgagor  can  only  arise  after  the 
mortgagor  has  become  entitled  to  immodiate 
possession,     Chinto  v.  Janki  (I.  h.  R.,  IS  Bom. 
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51)  and  B^jog  Chnnder  Bancrjea  v.  Killy 
I'roHonno  Malcherjea  {[.  L.  H.,  4  Oal.  827,  at  p, 
:J20)    referrel    to  -MUIUMM\D    HUSSVl^^ 

n  M(ji.cii\Nn,  I.  L  R.,  27  A-  39d-A. 
W  N  1903,  P  1 

835  Art.  lit —Art.  Itl—Hnit  t)  rf>cover 
land— Claim  tliat  u.-'fen  lants  wire  hA  ling  w^r 
as  yearly  te  lants  on  exoiratlnn  of  lease  — Pm- 
vioussalt  on  anotJier  leiae — Claim  bg  leaa  its  as 
perm  I'lent  leas-Mi—Dismissxl  of  suit  exc'iid  as 
to  rent — Pai/inefit  of  rent  since  —  Prescriptive 
right  as   permanent  lessees. 

Plaintiffs  sued  on  behalf  of  their  devasom 
for  land,  as  being  theircl  lim  oa  a  lease  of  l-io2, 
for  four  years, and  alleging  that  the  defendants 
had  been  holding  over  as  tenant.--  and  piying 
rent  as  such,  since  the  expiration  of  th  it 
term  in  1835.  In  1381.  plaintilts  devasom 
had  sued  to  ej^ct  the  defendants  from  the 
same  land,  basing  their  smt  on  an  alleged 
lease  of  1S65,  The  defence  was  set  up  by  tlia 
predecessor  of  the  present  defendant.-)  Nos. 
4  to  7  that  he  was  a  permanent  tenant  at  a 
fixed  rent.  That  suit  was  dismissed  on  the 
ground  that  the  alleged  lease  of  1805  had 
not  been  proved,  but  the  plaintiiis  obtainad 
a  decree  for  the  rent  which  the  then  defend- 
ant admitted  to  be  due  by  him  as  a  perma- 
nent tenant. 

Held    that  even    assuming    that  the    de- 
fendants   had    hold   over   as   yearly    t.-uants, 
after    the    expiration    of    the  alleged  lease   o£ 
18o2,   such    tenancy    must  have    been    deter- 
I  mined    prior    to    plaintiffs'  suit  in  13SL     The 
I  possession    of    the    defendants,    subsequently 
I  to  that  suit  was    therefore,  according   to    the 
;  plaintiffs'  case,    that  of   trespassers    claiming 
a    permanent    right     of     tenancy.     The    piy- 
1  ment  of  rent  UMder  the  decree  in    tne    suit  of 
I  1331,    and   subsequently    at     the    same    rate, 
could  be    construed   only,    so   far   as    the   de- 
fendants   were    conce:-ned,     as     payment    by 
them  of    the  rent    admitted    by    them    to  be 
due  as  permanent  tenants  and   not    as    a  re- 
newal   of    the    alleged   leasQ  of    1862,    with    a 
variation  of  the    amount  of   rent.     Iciasra.ich 
as    the  defendants  had    set    up    their  adverse 
possession    at    a    time     when,    according    to 
plaintiffs'  case,  their  yearly  tenancy  had  beeu 
determined,  and   such  adverse    p jsses.no n  h  id 
continu;d  down  to    the    date    of    the    present 
suit,  namelv  {or  a  period  of  more  than  twelve 
years,  th.^  defendants    had    acq  lired  by    pres-. 
cription,a  nght  t )  hold  pjsse,-..jn  as    perma- 
nent tenants    at  that    rot.t      S'i^hini'ni   Sket- 
tati  v.'lhi-Jciyi  H-nadi(l    L.    1.25    .dtl     507 
atp     513),    retcrrel    to.     inR\MEsW\R\M 
MQMBXNNOO    v.     ILRLSHNAN     TENGAL. 

23  m  535  „.    ,     ^         ^.,, 

83  3  Art-  in— Art.  lU -Hindu  Law-Qift 
—  Pos'<i.-uoii— Mortgage  by  fa'hir  of  property 
belonging  to  his  mi<ior  son -Gift  of  undivided 
share  -Parties— Join  ler  of  defendants. 

As  between  a  don-.e  and  a  stranger  a 
gift  may  be  valid  thjugh  at  the  time  the 
donor  may  hwe  been  out  of  possession  and 
thougli  the  donee  may  never  have  ob- 
tained possession,   provided   that   the   donor 
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had  done  all  the  donor  could,  to  complete  the 
gift. 

Where  a  minor's  father  and  uncles  di- 
vided their  estate  and  a  certain  property 
was  provisionally  assigned  for  the  mainten- 
ance of  thoir  mother  and  was  not  parti- 
tioned and  on  the  death  of  the  mother  the 
uncles  by  a  registered  deed  of  gift  transferred 
their  rights  in  the  property  to  tVieir  minor 
nephew,  and  the  father  continued  to  remain 
in  possession  after  the  gift,  and  mortgaged 
the  property  to  a  stranger  and  the  nepliew 
on  attaining  majority  sued  for  possession — 

Held,  that  tlie  gift  was  not  invalid  and 
op'jn  to  tlie  objection  that  it  was  of  an 
undivided  share,  that  the  possession  of  the 
father  could  not,  iinder  the  circumstances, 
be  considered  adverse  to  his  minor  son  or 
brothers  and  the  plaintiff's  claim  must  be 
decreed. 

A  plaintiff  must  be  left  to  exercise  his 
own  discretion  as  to  joinder  of  a  defend- 
ant, whose  title  is. not  necessarily  involved 
in  that  of  any  other  party  to  the  suit.  If 
he  chooses  to  leave  the  question  that  may 
arise  between  himself  and  a  third  party  to 
future  settlement,  he  does  so  at  his  own 
risk.  JOITARAM  RAM  KRISHNA  u.  R\M 
KRISHNA  NANDLAL,  4B-  L-  R.  754  =  27 
B  31 

.  837  Art:  14i—Art:  144— Symbolical  pos- 
session— Effect  of  symbolical  possession,  as  be- 
tween judgment- creditor  or  his  assigns  and 
judgment-debtor  or  his  heirs  — Suit  by  purcha- 
ser from  jiidgm&nt- creditor  to  recover  posses- 
sion from  heir  of  judgment- debtor. 

As  between  the  judgment-creditor  or  his 
assigns  on  one  side,  and  the  judgment-deb- 
tor or  his  heirs  on  the  other,  symbolical 
possession  is  as  good  as  actual  possession 
to  give  the  (judgment-creditor's)  purchaser 
or  his  assigns  the  right  to  bring  a  suit  for 
possession  within  twelve  years  from  the 
date  of  such  symbolical  possession.  MAHA- 
DEO  V.  PARASHRAM.  L  L- R- 25  B- 358. 
838  Art:  Hi —Art:  144 — Suit  for  partition 
against  viortgagee — Adverse  possession — Omis- 
sion to  include  in  claim  joint  ^property  in 
plaintiff's  possession. 

Where  a  co-parcener  has  mortgaged  joint 
property  and  the  mortgagee  has  been  in  pos- 
session adversely  for  more  than  twelve  years, 
a  claim  for  partition  against  the  mortgagee 
is  barred  by  limitation  under  Article  144 
of  the  riecond  Schedule  of  the  Limitation 
Act.  I.  L.  E.,  XXIII  Bom.  137  F.  B.  fol- 
low sd. 

When  the  plaintiff  in  a  claim  for  par- 
tition  does  not  include  joint  property  in  his 
possession  the  suit  does  not  lie.  CHINT 
H\M  u.  BAKHTAWAR  RIKH.  1  p.  L- R 
19D2. 

.  839  Art:  144 — Art:  144 — Adverse  po-isession 
— Possession  of  co-sharers. 

Where  the  property  in  suit  belonged 
jointly  to  the  parties  and  the  plaintiffs 
claimed  to  have  acquired  an  indefeasible 
title    by    adverse    possession  — 

Heldf    that    the   case  -was     governed   by 
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article  144  of  the  second  schedule  of  the 
Limitation  Act  and  the  onus  of  proof  lay 
heavily  on  the  plaintiffs.  In  such  cases  the 
more  fact  of  possession  over  j  >int  property 
is  not  enough,  it  must  be  shown  when  the 
possession  became  adverse  to  the  knowledge 
of  the  opposite  party.  ASIM  v.  GHULAM.  6 
P  L  R.  1906 

840  krt  144— Art  144  Custom  -  Alienation, 
by  childless  male  proprietor — Non-agricultural 
Khatris  of  Batala — Adverse  possession — Posses- 
sion by  step -sons  not  objected  to  by  brother  of  the 
deceased  proprietor. 

Anupa  and  Mehtaba  were  two  Khatri 
brothers,  residents  of  a  village  of  Batala 
Tahsil,  Gurdaspar  District.  Anupa  died  first 
and  his  step-sons  Beli  and  Kaka,  though  nob 
entitled  to  succeed  to  his  property,  entered 
into  possession.  After  more  than  twelve 
years  of  their  taking  possession  Melitaba 
died  and  his  collaterals  sued  Beli  and  Kaka 
for  possession  of  the  lands  left  by  Anupa  and 
Mehtaba.  The  defendaats  pleaded  that  so 
far  as  Anupa's  land  was  concerned  the  suit 
was  barred  by  limitation.  It  was  contended 
for  the  plaintiffs  that  the  possession  of  the 
defendants  must  be  deemed  to  have  been 
retained  with  the  consent  of  Mehtaba,  and 
limitation  began  to  run  from  the  date  of  his 
death. 

Held,  that  the  plea  of  the  defendants  wa3 
valid  and  the  plaintiff's  contention  had  no 
force. 

Held,  also,  that  as  the  parties  were  found 
not  to  be  agriculturists  the  plaintiffs  were 
not  competent  to  object  to  the  alienations  by 
Mehtaba  as  made  without  necessity  KAKA 
V.   LABH    CHAND.     106-    P- R.  1906- 

841.  Art:  144— Art:  144— Transfer  of  Pro- 
perty Act  S.  123 — Gift  by  Unregistered  deed 
— Donee's  possession  when  adverse — Pleading. 

A  sfridhanam  grant  effected,  not  by  a 
registered  instrument  as  required  by  S.  123 
of  the  Transfer  of  Property  Act,  but  by  a 
written  direction  given  by  the  doner  to  his 
tenant  for  term,  requiring  him  to  pay  the 
rent  to  the  donee,  is  invalid. 

A  defendant,  alleging  in  her  'Written 
statement  that  a  certain  gift  was  made  to  her 
as  sfridhanam,  should  not  afterwards  be 
allowed  to  change  her  case,  and  to  allege  that 
the  gift  was  for  maintenance. 

Where  a  tenant  for  a  term  attorns  to  a 
person  having  no  right  to  the  property  leased 
and  pays  rent  to  him,  this  circumstance  does 
not  make  the  possession  of  the  othjer  person, 
during  the  term  of  the  lease,  ads'^rse  to  the 
lessor  or  to  any  person  claiming  under  him 
(21  M.  153,  163  and  164  foil). 

Secus. — Where  the  tenant  determines  the 
tenaucv  by  surrendering  his  rights  under 
the  lease.  ACHARATH  BAPPaN  v.  MA- 
THUMMAL  CHOVI.     4  M.  L-  T-  327- 

842-  A7-i;  144— krt:  144— Limitation — 
Adverse  possession — Possession  derived  from  a 
lessee  not  necessarily  adverse  as  against  the 
lessor. 

Held  that  possession   acquired  during  the 


>w 


(    1973    ) 


OIVIL  DIGEST  OP   OASES 


(    1}>74     ) 


Acts  Sup:  Govt.  (IX  of  1903;    {'Jont  L)  I  Acts  Sup;  Govt.  (IX  of  1908)  {Conid) 


continuance  of  a  lease  will  not  ordinarily  be 
edverso  poasession  as  against  tlio  lessor  uatil 
at  any  rate  sucli  liino  as  the  lessor  bocoracs 
entitled  to  possession.  '1  lie  principle  of  ^l/u- 
hanimad  llusain  v.  Mai  ClcHiiid  '27  All.,  3*J5 
and  Skarat  Sundari  v.  Bkob)  Pershad  1-j 
Cal.  lOi,  Woynesli,  GJiuader  v.  Raj  N.irain 
Roy  (10  W.  R.,  15),  Krishna  v.  Ilari  Ckaran 
9  Cal..  3G7,  Sheo  Sohye  lloij  v.  LitcJimcskur 
Singh  10  Gal.,  57.'  and  Gunga  Kuniaf  v. 
Asutosh  23  Cal.,  863,  foUoioed.  LekJirtij  Rjij 
V.  The  Court  of  Wards. U  W.  R  ,  3'J5.  Bria- 
dahu.i  V.  Bhoopai  Chunder  17  W  R.,  377, 
Frosunnoinoiji  v.  Kali  Das  (0  C.  L.  R.,  347) 
and  Gohinda  Nath  v.  Sicrja  Kintha  26  Cal, 
460  not  followed.  TH  \ISIMAN  PANDEu. 
THE      MAHAKAJA     OF      VIZIANAGRAM, 

A-  W,  N  .  1907.  185- 

843  -^rt  Hi,  113— Art  144,  113— Rever- 
sioner— Transfer  of  interest — Transfer  of 
Property  Act,  S.  6  {a) — Limitation  Act,  Arts. 
144,  113  .— 

ihree  Hindu  brothers,  S,  /f  and  R  became 
divided  in  status  prior  to  1837  ;  and  in  1837 
after  the  death  of  /?,  K  and  6'  entered  into  an 
agreement  by  which  tliey  agreed  tliat  K  was 
to  be  in  possession  of  the  mijor  portion  of 
It's  property  and  maintain  the  widow,  and  6^ 
was  to  get  a  small  pieoe  of  land  at  once 
and  ultimately  half  of  R's  sliare  after  the 
death  of  R's  widow.  B's  widow  was  not  a 
party  to  the  agreement,  nor  did  she  surrender 
her  interest  in  the  property  to  K  and  S.  5 
predeceased  IVs  widow  and  after  it's  widow's 
death,  the  plaint)  If,  son  of  6',  sued  iC's  son  for 
his  share  under  the  agreement  of  1837. 

Held—h'^t  White,  C.  3.:~K  and  iJ  were 
only  presumptive  reversioners  on  the  date  of 
the  agreement,  and  the  agreement  was 
infiective  as  a  transfer  of  K's  interest  in  the 
property  as  it  contravened  S.  Gof  theTrausfer 
of  Property    Act. 

Ptsr  Wiidii,  J  ; — The  two  brothers  K 
and  S  were  not  ia  the  position  of  expect- 
ant heirs  on  the  date  of  the  agreement 
and  K  having  purpjrted  to  deal  witn 
property  in  his  possession  at  the  time,  tlie 
agreement  was  enforceable.  The  suit  was 
governed  by  Art.  144  of  the  Limitation  Act, 
the  cause  of  action  for  possession  having 
arisen  only  on  tbe  widow's  death  in  1801. 
Per  Bo  idam  J:-On  the  death  of  the  widow 
the  plain tilf  s  only  remedy  was  to  sue  K  for 
speoilic  performance  of  tlie  contract  eviden- 
ced by  tne  agreement  and  the  same  hecam.i 
barred  on  the  expiration  of  3  years  from  the 
widow'.s  death  im  iVJl.  SOOR  \PaRAJIJ  v. 
VEERABllA^RUDJ.  H  M  L-  J-  503  = 
30  M. 486 

8ia  (a)  krt:  141,  14S  —  \ri:  144,  US— 
Pusiciun  of  a  cj-ncrrtgagur  redeeniing  t)ie  whjle 
properly — .\dverse  possession — Ued  unption 

fruiu  nun.  y  0.  C.  91.     See   T.  P.  A.  IV  of  1832 
a.  'J2  Col;  701. 

844  AW.  144,  91— Art,  m^  91-B'nami 
transfer— Fraudulent  object  dfeated— Right 
of  oivncr  to  recover  from  benanadar. 

Where  a  bouami  deed  ol  trauafer  of    lau 


wa8  executed   with  the    object  of  defrauding 
creditors,  but  the  object  failed. 

i/e/<i— That  the  owner  was  entitled  to  re- 
cover the  land  from  the  benamidar  and  that 
without  being  required  to  set  aside  the  deed 
as  a  preliminary.  Art.  144,  and  not  Art  91, 
of  the  Limitation  Act  therefore  applied  to 
the  suit.  PFVPHERPARMaL  CHETTY  v. 
R.  MUNIANDY  SEVRAl  12  C-     W-  N-  562- 

845  AW.  14i — \rt.  144 — Adverse  posses- 
sion—Vatandar— Minority  of  Vaiandar.  7. 
B.  L.  R.  135  See  under  S,  9  supra. 

846  AW.  144— Art.  144—5.  C.  W.  N.  545. 
No  112,  27  A.  553.  No.  134,  123  P.W.  R,  1908. 
No  135.  3  0.  C.  511.  No.  13(3,  24.  A.  17.  No.  325, 
11  O  C.  346.  No.  356.  28.  M.  323.  No.  404,  11. 
0  C.  1.  No.  406,  10.  O.  C.  367.  No.  407,  71.  P. 
L  R.  1904.  No.  497,  8,0.  C.  91.  No.  51(J,  93. 
P  L  R.  1903.  No.  517,  32.  C.  669.  No  527,  5. 
P*  W  R.  1908.  No.  5-2?,  79.  P.  R.  1905.  No. 
5?0  30.  C.  433.  No.  526,  2.  C.  L.  J.  144.  No. 
53l'  3  P  L.  R.  1906.  No.  544,  3.  M.  L.  T.  241, 
No.' 592,  34.  C.  564.  No.  594,  5.  A.  L-  J-52p 
No  595,  26.  A.  40.  No.  648,  26.  M.  113.  No.  0o6, 
4  N  L  R.  120.  No.  682,  1.  C.  L.  J.  73.  No. 
691  2  O  C  79  No  692,  30.  P.  R.  1962  No. 
70l'  U  B  R.  1901,  P.  31,  No.  702,  27  A.  513 
No  707  4  B.  L.  R  135  No.  720,  68  P.  W.  R. 
1908.  Ni.  733,  35.  P.  W.  R.    1908.    No     760  27. 

B.  373.  No.  751,  2.  C.  L.  J.  48.  NoJ5.    102.  P. 
L.  R.  1908.  No.  753.  8   O.  C.  233.  No    754   bO 

C.  305.  No.  755,  65  P.  W.  R.  1906  No.  ^60,  72. 
P.  L.  R.  1907.  No.  761,  26  A  4  No.  /b2  2o 
B.  276.  No.  768,  2.  N.  L.  R.  32.  No.  -bO  ».  C 
W.  N.  535.  No.  771,  25.  M.  507  No  n7  90. 
P.  R.  1906.  No.  780,  26.  B.  442  No  782  31  M. 
163  No.  783,  61  P.  W.  R.  1908  No^^  801  65. 
P.  R.  1901  No.  814,  39.  P.  L.  ^  190'.  IJ^  f;' 
L  R  1906  4  B.  L.  R.  721.  2.  C.  L  J.  125,  14. 
Bur  LR  156.  U.  B.  R.  1906.  P.  9.  No.  818  to 
823,  5.  B.  L.  R.  742.  No.  826.  supra. 

fi4e(a)  Art.  144,141,  142  ~  kbandonment- 
Epct  of  giving  up  of  possession  by  succes- 
sive females  on  reversioners-kdverse  pos^l^^l^n 
—43   P.   B.   1901— ^ee    Abandonment  (c)  Lol. 

^'  847     AW.  145-krt.  145-Deposit  of  Govern- 

ment  securities.  v    t,^a 

When     Government     Promissory    Noes 

are    deposited    in    hands    of  a  person,    under 

•  "rcnmstances  that    the    trans^xctiou    may   be 

\'''''tl'dTJZVu5     ofsch      II     to    the 
Limitation    Act  governs  a  suit  /-  the^ec^.s - 
erv  of  snch  Promissory  Notes.     KRIbTO   KA 
MINY   D^SEW  VADMlM^riiaoUGLNL 
RAL  OF  BENGAL.  7  C  W-  N    4/6. 

ftdft  AW  14-, -Art.  14.}->>^e  -h  B  430  r^o. 
Uoil  C  579  No.  355.  7  C.  W.  N.  470  No. 
67G;  «  C.  L  J.  535  No  GU3s«p.a. 

R4Q      ^W     14r.  \-Art.    14b  k-Madras  Uis 
tr^rLcipanties    kct   (J^   of   ^^^^^^J^ 
endrd  by    AC/  III  ./  l897)-\esting  of  street  in 

The   vesting    of   a  street  in  ^^^ j^^ ^^'^^'^^ fj^ 
Counoil   does   not    transfer     to   tne     Munici 
p^r  authority    the   rights   of    the    owner    .n 
the  situ   or   soil  over   which    the  *troat  existe 
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It  does  not  own  the  soil  from  tho  centre 
of  the  eath  iisqite  ad  coilon,  but  ib  has  the 
exclusive  right  to  manage  and  control  tho 
surface  of  tiie  soil,  and  so  much  of  the 
soil  below,  and  of  the  space  above,  tho 
surface  as  is  necessary  to  enable  it  to  ade- 
quately maintain  the  street  as  a  stroot  and 
it  has  also  a  certain  property  in  the  soil  of 
the  street,  which  would  enable  \t  as  owner 
to  bring  a  possessory  action  against  tres- 
passers, so  that  the  complete  vindication  of 
the  rights  of  t!ie  public  should  be  pi*eservcd  by 
the  local  authority.  This  property  is  not  gen- 
eral property  or  a  species  of  property  known 
to  the  c  .nimon  law,  hut  a  special  property, 
the  creat.ura  of  the  statute  ar.d  yctsed  in  the 
local     authority     for    a    public    purpose.     S. 

sundauam  ayyakv.  the  municipal 
council  op  madura,  12  m.  i*  j  87- 
25  M  635. 

850  A'-^.  147— krt.  U7— Mortgage,  by  dec- 
ree-holder  out  of  pos<sessioit — Decree  for  pos- 
session barred  by  limitation — Title  of  mortga- 
gee. 

M  holding  a  decree  for  possession  of 
immoveable  property  against  L  K  and  M 
K,  but  not  having  obtained  possession,  mort- 
gaged the  property  to  which  he  was  en- 
titled under  his  decree  to  R  L.  R  L  sued 
on  his  mortgage,  but  without  impleading 
Tj  K  and  M  K  who  were  in  possession  ad- 
versely to  M,  and  got  a  decree  for  sale.  M 
meanwhile  allowed  his  decree  for  possession 
to  become  barred  by  limitation.  L  K  and 
M  K  mortgaged  the  propertj^  in  question 
to  G  L  and  Z  L,  and  in  execution  of  a 
decree  on  tlieir  mortgage,  the  property  was 
sold  by  auction  and  purchased  by  A  and 
S. 

Held,  that  the  consequence  of  M  not 
having  executed  his  decree  for  possession 
was  that  L  Zand  M  j^  gained  a  good  title 
by  adverse  possession  as  against  R  L,  who 
therefore  was  cot  in  a  position  to  bring  to 
sale  the  property  which  had  passed  to  the 
auction- purchasers.  Amir-7tn-vipsa  Begjpn 
V.  Umar  Khan,  {8  B  L  R,  540)  and  Sheo- 
umbtr  Salwo  v.  Bhawaneedeen  Knlivar,  (2  N 
W  P  H  0  Rep.,  223),  referred  to.  RAM 
LAL  V.  MASUM  ALT  KHAN,  25  A-  35- 

851  Ari.  147— Art.  147. 

A  suit  for  sale  under  a  mortg'^.ge  deed  by 
which  all  the  mortgagor's  interest  is  assign- 
ed to  the  mortgagee  and  the  same  is  to  be 
recouveyed  on  repayment  is  governed  by 
Art.  147  of  the  Limitation  Act,  which  ap- 
plies to  a  suit  by  a  mortgagee  whether  it  is 
foreclosure  or  sale,  and  m  the  former  case, 
whether  the  prayer  in  the  plaint  was  for 
foreclosure  aloue,  or  is  coupled  with  a  prayer 
in  the  ahernative  for  sale  in  lien  of  a  decree 
for  foreclosure.  21  M.  326;  14  0.  830  dis?^ent- 
ed  from.  KaRaYANA  AYYaR  v.  VENKA- 
TAMANA   AYYAR.     25  M.  330 

852  Art.  M7,  133-Art.  147,  133— Mortgage 
bond — Litnitation. 

Held  tliafc  a  suit  based  on  a  simple  mort- 
gage bond  is  governed   by    article    147   of    the 
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second     schedule      of    the     Limitation     Act. 

25  Mad.  220  follvwed.  THE  CHAIRMAN 
MUNICIPAL  COUNCIL  RATAHMUNDRY 
V.  SUSBRLA  VENKETESWARULU.  16 
M  L  J  53 

853  ^rt.  147,  13b,  181 -Art.  147,  135,  178— 
Mortgagee  in  possession  —  Application  for  fore- 
cl  )<?ur''  of  mortgage — Limitatioyi — Beng.  Reg, 
XVII  of  IH05,  S.  8. 

There  is  no  authority  for  holding  that  a 
mortgage  in  possession  is  bound  to  apply  for 
foreclosure  within  12  3  ears  from  the  date  of 
tho  default.  He  can  take  out  foreclosure 
proceudiiigs  at  any  time  during  the  subsist- 
ence of  his  mortgage.  Reference:  -121  P.  R. 
1894,  35  P.  R.  1699,  103  P.  R.  1901  (¥.  B.),  65 
P.  R.  1906,  and  4  M.  172  refd.  NAGAR  tJ. 
SAUDAGAR67P.  R.1908. 

954  Art.  147 -Art.  147-F,ee  25  M  220  No. 
236  30  M.  351,  No.  301,  1  A.  L.  J  2^6  No.    734, 

26  M.  426,  No.  756.  3  0.  C.  156  No.  757  supra. 
85,5  Art.  148— Art.  148— Transfer  of  Pro- 
perty Pet  {IV  of  1882)  Section  58—Rn'enue 
Default  in  ^payment  of — Co-sharer  in  possession 
oflavd  of  defaulter — Adverse  possession — Wa- 
jib-ul-arz.  Effect  of  entry  in — Mortgage  by 
conditioTial  sale — Redemption — Limitation. 

A  TF^j?'^-wZ  ars;  provided  that  in  case  of 
default  in  the  payment  of  revenue  another 
co-sharer  could  take  possession  of  the  land 
of  the  defaulter  on  pavment  of  the  revenue 
in  default,  that  if  within  12  years  the  de- 
faulter or  his  heir  wished  to  take  the  pro- 
perty he  should  get  it  on  payment  of  the 
amount  paid  by  the  co-sharer  without  any 
rendition  of  accounts  and  that  after  the 
said  term  of  12  years  the  defaulter  or  his 
heir  should  not  get  the  property  and  the 
co-sharer  in  possession  would  become  owner 
thereof. 

Held,  that  the  defaulter  was  not  disea- 
titled  to  recover  the  property  after  the  expiry 
of  12  years  as  the  Wajibu!-arz  could  not  be 
construed  so  as  to  override  the  general  law 
of  limitation.  The  terms  of  the  Wnjib-tdarz 
exactly  described  a  mortgage  by  conditional 
sale  as  denned  in  section  58  of  the  Transfer 
of  Property  Act  and  a  suit  for  redemption 
vv'ould  lie  within  60  years  under  article  148 
of  the  second  Schedule  of  the  Limitation 
Act.     JAI  RAM   V.    MAKUNDA.     A-  W-    N- 

1904  p.  85  =1  A-  L.  J.  48  =  27  A-  387, 

856  Art:  148— Art :  li.'6—Murigage— Co- 
mortgagors — Redemption  of  entire  mortgage  by 
one  co-mortgagor,  who  obtains  possession  of 
whole  property — Subsegueyit  suit  against  him 
by  oth''r  co  mortgagors  for  their  share  of  the 
property — Plea  of  adverse  p>ossessiou — Co-mort- 
gr<qnr  vho  pays  off  entire  mortgage  has  a 
charge  on  the  property. 

In  1872,  Vianyak  and  Ganesh,  co-owners 
of  the  land  in  question,  mortgnged  it  for 
Rs.  300.  In  1882,  ma  suit  brought  by  the 
mortgagee,  a  consent  decree  was  passed  or- 
dering redemption  on  payment  by  the  mort- 
gagors of  t>s,  400  Vinayak  paid  off  the  whole 
amount,  redeemed  the  mortgage,  and  obtain- 
ed poH-'e«'^ioD  ot  the  land  which  he  and  his 
heirs   continued    to    hold   down  to   1898.     la 
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1898,  the  heirs  of  Ganesh  brouglit  tliis  suit 
against  the  heirs  of  Vinayak,  claiming  to 
recov'ir  a  moiety  of  the  land.  The  defend- 
ants pleaded  adverse  possession  for  more 
than  twelve  years.  The  plaintiffs  contend- 
ed that  Vinayak  having  redeemed  the  mort- 
gage, stood  in  the  shoos  of  the  mortgagee  as 
regards  his  co- mortgagor  Ganesh  and  his 
heirs,  and  that  the  latter  had  sixty  years 
within  which  to  redeem  under  Art.  148  of 
the   Limitatioa   Act  (XV  of  1877). 

Held,  that  Art.  ItS  did  noL  apply  and 
that  the  plaintiff's  claim  was  barred  by 
limitation.  Art  148  applies  to  a  suit  against 
a  mortgagee.  A  co-moitgagor  who  has  re- 
deemed the  whole  mortgage  is  not  a  mort- 
gagee. His  transaction  does  not  amount  to 
a  mortgage.  He  has  merely  a  charge  on  the 
property.     VAsUDEV  7;.    BALAJI.     J.  L- R-, 

26  B    500-4  B  L.  R.  178- 

857  Art:  14S  — Art:  U8— Mortgage— Re- 
demption by  co-heir — Question  luhether  mort- 
gage is  extinguished  or  merely  transferred — 
Period  of  limitation. 

The   plaintiff-appellant   sued  for  redemp- 
tion of   a  certain   piece  of   land  in    possession 
of    defendants-respondents.     The    land     had 
been    mortgnged  in    12:36  B   E.  to  an  outsider, 
Nga  On,  by  Maung    Byaung  and  Mi   Lon  Ma, 
the   parents  of  plaint. ff-appellant  and  grand- 
parents  of     defundant   respondent   Mi    Daw, 
the   wife  of   Shwe  Lok,  tho    other  defendant- 
respondent.     Some    27  years    ago,  but  in  the 
life  time   of  Mi    Lon  Ma,   defendant-respond- 
ents'  parents    as  co-heirs   redeemed  the  land 
from    Nga    On   and  it  has   remained    in  their 
possession    ever    »ince.     Eleven    years    before 
the   present  suit    the  ancestral    property  con- 
sisting of    this   and  a  great    number  of  other 
pieces    of  land    were    divided    among    the  co- 
heirs.    The    land  in  suit  was  treated  as  being 
under  mortgage    in  possession  d  defendants- 
respondents    and    many    other  pieces  of  land 
were  similarly   treated   as    under  mortgage  in 
possession    of  other  of  the  co-heirs.     Th'^  pxr- 
titiou    was    effected     by    drawing    lots.     The 
land  in    suit  fell  to  plaintiff-appellant's  shaia. 
The    understanding    was     that   each    co  heir 
should    redeem     the    lands   constituting     his 
share,   which    were    under   mortgage.     Some 
of    the    co-heirs    accordingly    redeemed    and 
obtained     possession    of    their     shares.     The 
plaintiff-appellant,    however,     had    his    claim 
disputed    by    deferidants-rospondents    on    the 
ground    that  the  1  md  having   b  en   redeemed 
by  them  and    having  been  in  their   possession 
for    27  years,   plainiiff  appellant  had   noMiing 
to  do   with  It.    The  laTul   was  originally  mort 
gaged    for     Rs.    50    and     subsequent    futher 
loans  on  the  same  mortgvge  from  defendants 
respondents     were     nllcgod.       Defendants  re 
spondents  alleged  5hat  these  subsequent  loans 
were    taken    on    other   pieces  of    land    which 
were   given    to    plaintiff  appellant    as    a    gift 
and    also  that    the   partition  of  ancestral  pro- 
perty   was  a  bogus    transaction    onterei    into 
for  the    pui-pose   of  keeping    the    second    hus- 
band   of    Ml    Lon    Ma   out    of  a    share.     The 
Lower    Courts   did    not    put  the    burden    of 
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proof  as  to  these  allegations  on  defendants- 
respondents.  The  Court  of  First  InHianoe 
found  that  therA  was  no  direct  ovidc;.c<.-  in 
proof  of  the  further  loans,  tliik*.  there  wkh  aa 
undoubted  partition  of  the  aiiceatral  estate, 
but  that  detLTid  tnls-re>po:jdents  having  buen 
in  adverse  possession  since  they  redeemed 
the  land  in  question  more  than  12  years 
had  elapsed  and  the  suit  w  »<^  barred.  The 
Lower  Ap|)ellate  Court  liold  l  hat  the  mort- 
gage was  not  proved  and  that  the  d.visi  jn 
fiMving  taken  place  in  1250  the  suit  was 
barred. 

J  I,  Id, —  that  it  was  for  the  defendants- 
respondents  to  prove  the  allegations,  namely, 
that  the  subsequent  loans  were  t.iku'j  oa 
other  land  and  that  the  partition  was  a 
bogus  one. 

Hfld,  al.tn — that  it  doos  not  necessarily 
follow  that  when  a  co-heir  redeems  he  does 
so  in  opposition  to  the  mortgagor  and  ex- 
tinguishes the  mortgage.  The  circumstances 
of  each  case  must  be  considered.  In  the 
present  case  the  mortgage  was  not  extin- 
guished but  merely  transferred.  It  followed 
that  Article  148  of  Schedule  II  to  the  Limi- 
tation Act  applied. 

Reference.  —  U.  B.  R.,  1900,  Limitation, 
page  -25.  MAUNG  PO  INIYIN  v.  MA  DAW, 
MAUNG  SHWE  LOK    U   B-  R     1901-  P,  35- 

858  Ar^.  148— \rt.  148 -Right  to  redeem 
mortgage  ivhen  accr7i.es. 

Where  a  mortgage  executed  iu  1828  was 
made  redeemable  at  the  close  of  any  native 
year  from  that  date,  a  suit  for  redenipMon 
brought  in  1902  was  held  to  be  barred.  5  B. 
22.  V2  C.  69,  16  M  L.  -J.  146,  2-3.  M.  33.  refd.  to 
VL^HVENDRA  TillTPT\  SWAMI  v.  VlbH- 
VAMURTI  BHATTA.     ISM  L    J-  235- 

859  Art.  148— Art.  245— See  32  C.  799  No. 
128,  G  B.  L.  R,  38  No.  2;:39,  26  A.  167  No.  257, 
U.  B  R.  1901  P.  31  No  702.  3  B.  L.  R.  685 
No.  831,  9  O.  C.  91  No.  843  (a)  6?<2^7a. 

860  Alt.  149-r\rt.  149. 

Article  149  ol  schedule  II  of  the  Limita- 
tion Act  applies  only  to  sui^s  brought  by  the 
Secretary  of  State  or  on  his  behalf  and  not 
to  suits  brought,  by  persons  deriving  title 
from  him,  KUTHaPERUMAL  RAJaLI  v. 
THE  SECRETARY  OF  bTATE  80  M-  2-45 
=  17MLJ,  174. 

86i  Art.  J 49 — Art.  149 — Ryotwari  tenure — 
Qnnit  of  bed  of  tidal  and  navigable  river  of 
ryotwari  tenure  Poiurrof  Governme>  t  to  de- 
Ivivi  nc  snch  tenure — D'Cree  in  the  alternative^ 
legality  of. 

Land  forming  the  bed  '^f  a  tidal  and  navig- 
able river  is  the  absolute  property  of  Govern- 
ment whert^  Governmi  nt  has  for  a  long  .time 
been  coUec.ing  revenue  and  special  cesses 
irom  the  occupant  thereof,  it  will  be  presum- 
ed that  such  iaud  was  granted  on  ryoHvaii 
tenure  and  the  occupier  will  be  entitled  to 
hold  the  land  so  long  as  ho  pays  the  revenue  ! 
and  he  can  be  ousted  only  under  the  pro- 
visions of  IMadras  Act  II  of  1864.  Where  the 
assignees  from  iheSeciitary  of  State  j');n  him 
as     a    cu-plainti£f    with    iheiubelves  lu  a  suit,. 
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the  period  of  limitation  will  not  bo  GO  years 
under  art.  149,  sch.  11  of  the  Lixnitatiou  Act, 
Buch  article  applying  only  to  suits  brougl)t 
on  behalf  of  the  Secretary  of  State.  Tbo 
only  parties  ont'tled  to  a  decree  in  sucb  a 
suit  will  be  Llio  assignees  and  a  decree  in  tbo 
alf.eruative  cannot  be  passed  iu  favour  of  the 
Secretary  of  t-t  le  or  the  assigueeu  when  the 
right  of  the  i  ss  >4ueos  is  adinilLud,  PULLAN- 
APhaLLY  SaNKAII\N  NAMBUDHI  v. 
VITTIL    TUALKAT    xMUHAMAD.     28    M. 

605  =  15  M  L  J-  416 

862.  A^i  U'J—Ari:  ii9— See  8  C.  W.N. 
809  No.  97  supra. 

863.  ^rt:  151— Art:  151— See  32  C,  908  No. 
7G,  28  B.  643  No.  155,  22  P.  U.  1903  No.  529 
supra. 

864-  Art:  15'i  {5)-Art:  152  (5)  Civil  Pro- 
cedure Code,  S.  24,8 — Date  of  issuing  notice. 

H^ld,  tbat  the  Code  of  Civil  Pocedure, 
section  248,  as  used  in  article  179  (5)  of  the 
Limitation  Act,  means  tbe  date  upun  wbicb 
the  Court  passes  an  order  for  issue  of  a 
notice  under  section  248,  not  the  date  upon 
which  sucb  order  actually  issues  JUMaI 
KANJAR  V.    ABDUL    KAltlM    KPIAN,     A- 

W  N-,  1908,  245. 

865-  Art:  152— Art;  152  -  See  82  C.  903  No. 
76  supra. 

866-  Art:  156 -Art:  155— See  3  L.  B.  R. 
1905  P.  62  No.  156  supra. 

867.  AW;  157~Art:  157— See  4  B.  L.  R. 
893  No.  77  supia. 

838-  AW.-  15S—Art:  158—Avmrd  made  and 
filed  after  lime  fixed  void — 2  N,  L.  R.  81  Ap- 
peal hts  See  C.  P  C.  V.  of  1908  Schedule  II. 
R.  3,  8.  15  Col:  1691. 

889  Art:  158— Art:  158— Application  to  set 
aside  award  29  C  SI  See  C.  P.  C.  V.  of  1908 
Schedule  II.  R.  15  Col:  1700. 

870  AW  15S— AW.  158- Discztssed— Reference 
to  Arbitration — Atoard — Ftnaiity  of ,  powers  of 
Arbitrators  G.  C.  W.  N.  226.  See  (J."P.  C.  V.of 
1908.  S.  89.  Col.  1204. 

871  ^'i-t.  158— Art.  158— Application  to  sH 
aside  award. 

An  application  to  set  aside  an  award 
must  be  made  within  ton  days  from  the  time 
the  award  arrives  at  the  Registrar's  office  for 
the  purpose  of  being  filed,  and  not  from  the 
time  when  ifc  is  filed.  NOBIN  K  \LLY  DA- 
BEE  y.  AMBICA  CHURN  BANERJEE.  6. 
C-  W-  N.  873. 

872  ^'^  1-39— AW.  159— Negotiable  instru- 
ments-Sumvi'iry  suit — Leave  to  defend — Ex 
tention  of  time  5.  C.  W.  N.  259.  See  C.  P.  C.  V. 
of  1908.  O.  XXXVII    R.  2.  Col,  1634. 

873  A/t.  16J--AW.  163—Di.'^misml  of  suit 
counsel  having  710  iastmciions — Liuiitatiou  for 
appt'icatiO)i  for  re-hearing  expiiing  dining 
vacations — Nntice  of  motion  does  not  save  limi- 
tation. 8.  G.  W.  N.  97—31.  0  150.  See  C.  P.  C. 
V.  of  1908.  0    IX.  R.  9.  Col,  1454. 

874  AW.  163— Art.  103— Rules  154,  io5  of 
the  Madras  High  Court  (Original  side) — Appli- 
cation to  set  aside  dismissal  for  d( fa/alt. 

An  application  to  the  Registrar  of  the 
Qji'i^iiitii   blue,    lo   ibdue   a  uotioe    of  motion 
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under  Ss.  154  and  155  of  the  Original  Side 
rules,  is  an  application  within  the  moaning  of 
Art.  163,  Limitation  Act,  and  it  is  none  the 
less  an  application  for  the  purpose  of  the 
article,  because  the  affidavit  referred  to  in 
the  notice  of  motion  was  not  in  fact  sworn 
till  two  days  later,  or  because  the  notice  of 
motion  states  a  date  which  is  beyond  the  statu- 
tory period,  as  the  date  on  which  tlie  appli- 
cation  will  be  heard.  (20  C  89!),  31  C.  150  Dis.i) 
KUTTAYAN  CHETTI  v.  ELLAPPa  CHETTI, 

17  M.  L.  J.  215. 

875  AW.  I03~-Art.  163— Seo  83.  P.  R.  1902. 
No.  75  supra. 

876  An.  164 — Alt.  164— Application  lo  set 
aside  a  dicree  passed  exparie  fur  a  leview  of 
judgvient — Decretal  amount  not  deposited  with 
upplication  bttt  within  limitation  time  for 
application  1  C.  L.  J.  4J — 32  G.  339 — See  Pro- 
vincial Small  Cause  Courts  Act  IX  of  1887 
s.  17  (1)  Col.  767. 

877  Art.  164— Art.  164  -  Expart  decree— 
Application  to  set  aside — Process  for  enforcing 
judgment — Notice  Ziiider  section  248,  Cicil  Pro- 
cedure Code— 110  P.  L.  R.  J^.i— See  C.  P.  C. 
V.  of  1908  O.  IX   R  13  Col.  1465. 

878  AW.  164 — AW.  164 — Attachment  before 
judgment — Civil  Procedure  Code  (Act  XIV  of 
1882 J,  Section  490 — ConfirmaLion  of  altaclt- 
tnent  after  decree — Starting  point  of  limita- 
tion. 

Where  an  attachment  before  judgment 
has  been  levied  and  an  ex-parte  decree  pass- 
ed, the  time  to  set  it  aside  is  thirty  days» 
under  article  164  of  the  Limitation  Act, 
from  the  date  of  executing  any  process  for 
enforcing  the  judgment.  An  apphcatioa 
after  decree  for  confirmation  of  the  attach- 
ment under  section  490,.  Civil  Procedure 
Code,  does  not  give  the  starting  point  of 
limitation,  as  it  is  not  an  euforcement  of 
aijy  process  of  execution  warranted  by  law, 
SIDHARATHRAI  SOOJaNRaI  v.  ANaNI:- 
RAM  BULDEODaS,  8  B-  L-  R-  567- 

879  AW.  16^— AW.  164— Civil  Procedure 
Code  S.  108 — Ex  parte  decree  against  more 
defendants  than  one — ExeczUion  against  some 
of  the  dejendants — hpplication  by  the  other 
def&ndants  to  set  aside  the  decree — Eimita- 
tion. 

When  a  deorea  is  passed  against  more 
defendants  than  one,  and  the  deoreais  exe- 
cuted against  some  of  the  deiendaiits  ouly» 
that  is  not  a  process  for  enforcing  the 
judgment  against  the  other  defend£i,nts  within 
the  meaning  of  article  164,  schedule  II  of 
the  Limitat'on  Aot.  Ravji  v.  Ranijl,  (l8So), 
P.  J.    P.  LQ>,  followed.     HaNMANT  v.  SHAN- 

KAR,31B303. 

880  AW.  164 — AW.  164 — An  attachment  of 
property  not  belonging  to  the  judgment  debtor 
is  not  execution  o/  process  for  enforcing  the 
judgment  and  does  not  bar  an  application 
under  section  108  C.  P.  C  U.  B.  R.  1906  P. 
7  Limitation  and  p.  4^  Ci&d  "Procedure — Sea 
C.»P.  C.  Y  of  1908  s    115  Co!.  1334. 

881  -^'^    ^^^ — Erroneous  decision — Limita- 
l,iiOH.—ExpaHQ  decrte  —AppliGatbii  lo  &eC  aside — 
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Kxccutinn  of  decree  — Attachment  of  debt.  79, 
P.  h.  n.  1907.  Roe  C.  P.  0.  V  of  1903.  O. 
XXI.     R    4G,  Col   J510. 

882  ^^^  -^6*.  ^f''^-  ^^ts  164,  169.— Scope 
of. 

An  application  to  the  Appelate  Court  by 
a  defendant,  who  was  no^.  duly  served  with 
Bommons  in  the  lower  Court  and  who  has 
not  appealed  to  set  atiide  the  original  decree 
under  S.  lOS  of  the  Code  of  Civil  Procedure 
is,  for  purpo.ses  of  limitation,  governed  by 
article  164  and  not  article  169  of  sehodulo  II 
of  the  fjimitation  Act.  SANKARA  BH\TTA 
V.    SUBIIAYA    BHATTA   H  M-    L-  J-  436- 

30  M  535. 

See  for   the  other  facts  col.  1469 

883  A?-^  J  ^.5 — Application  by  person 
diapoisessed  of  immovable  property,  disputing 
right  of  decree  hoLdar  to  be  put  into  possession. 

In  execution  of  a  decree  which  R.  had 
obtained  against  A.  the  latter  was  disposses- 
sed and  the  former  put  in  possession  of  certain 
shops  on  27th  February,  1900.  On  19th 
April,  1901,  A.  applied  to  set  agide  the  de- 
livery of  possession.  Both  the  Lower  Courts 
dismissad  the    application    of  A. 

Held,  that,  without  considering  the 
grounds  on  which  the  Lower  Courts  decided 
the  application,  it  was  barred  under  art.  165, 
sch.  II,  LimiLatiou  Act,  1877.  (Ratnavi 
Ayyar  v.  Krishna  Das  Vithal  Das,  21  Mad. 
494.     followed).— JAGANNATH     v.   DaTTa, 

6  0.  C   44. 

884  A?^     165— Art      165— Execution      of 
decree — himitation — Application  by  judgment 
debtor  di'ipossessad  of  immoveable  property  dis- 
putin.g  the  right  of   the  decree-holder  to  be  put 
info  posse.ii.ion. 

Held  that  art.  165  of  the  second  schedule 
to  the  Limitation  Act,  1877,  is  wide  enough 
to  include  the  case  of  a  judgment-debtor  who 
has  been  dispossessed  of  immoveable  property, 
and  who  dicputes  the  right  of  the  decree- 
holder  to  be  put  into  possession.  Assatn  v. 
Pathumnia,  {I.  L.  R.,  22  Mad.  494),  referred 
to.-HAR  DIN  SINGH  v.LACHMAN  SINGH 
I  L  R   25    A    343 

884  Art  165— Art  J65— See  30  M.  351 
150.    801    tupra. 

885  A?^  166— Art  166— Person  interested 
in  selling  aside  sale  —Lifiiitaton  for  application 
^—Confirmation  of'sale.  13  M.  L.  J.  231,  See  C. 
P.  C.  V  of  19U8.     S.  115    Col.     1190. 

886  Art.  166— Art.  166— A j) plication  to  set 
aside,  on  the  ground  of  fraud — Limitation — 
Appeal  31  G.  3''i5.  See  C.  P.  C.  V  of  1908  S. 
47  Col.-  1130.  • 

886  f-^'  Art.  166— Alt.  166— See  30  M.  351 
No.  501  supra. 

887  A /A.  167  -  Art.  167— Execution  of  dec- 
ree— Resistance  by  third  party. — Application 
under  OXXI.  R.  99— S.  335  C.  P.  C.  Jiied  after 
limitation  period  A.  W.N.  190i  P.  46,  See  C. 
P.  0.  V  of  19U8  O.  XXI.  R.  95  Col:    1562. 

887  ("«;  Art.  167— Art.  i67— See  30  M.  351 
No.  301  supra. 

888  Art.  169  -Art.  169— Notice  of  ^appeal 
not  served  on   respondent — Declaration  under 


S.  H2  C.  P.  C.,not  made— Sufficient  service. 

Where  a  respondent  I.  i  no  notice  of  an 
appeal,  Art.  169,  Sch.  II  of  the  Limitation  Act 
has  no  application. 

Whero  a  Court,  did  not,  before  proceeding 
with  an  appeal,  declare  und'^r  s.  82,  C.  P.  G. 
that  the  notice  of  the  appeal  had  been  duly 
served,  held  that,  without  such  declarar.jon 
there  was  no  snfficient  s^^rvic  ;.  YENKOB\* 
CHAR  u.  RAGHAVANDRACII  \R     la    7jf   j' 

J.  96  ' 

889  Art.  169— Art.  169— <ee  17  M  L  J 
486  -  30  M.  535  No.  882  .^nijra.  ' 

889(a)  Art.  173—^rt.]73~-Sae  9  P  R 
1905  Rove.  No.  78,  26  B.  485  No   79  supra  '       ' 

890  Ar^.     174.-Art.     173     A-Murtgnge— 
Puyynent  made    before    decree   ab8"lute~-0,der 
absolute  for  sale,  8  C  W.  N.    102— See   T  P   A 
IV  of  1882  S.  89  Col.  687.  "     '     ' 

891  Art.  Ui— Art.  173    A.— Adjustment    of 
decree— 24:  M.  4];^— See  T   P.  A.  IV  of   1882    O 
XXI.  R.  2  Col.  1497  and  600. 

892  Art.175— Art.  1751— Death  of  plaintiff 
— Abatement  of  suit — Revival  of  suit Proce- 
dure 9  C.  W.  N.  369— ^ee  (J.  P,  C  V  of  1908 
O.  XXII.  R.  3  Col.   1574. 

893  ^rt,  17  r,— Art.  175—Daccan  AgricuL 
turisVs  Act.  Ss.  1.5  B,  20— Civ.  Pro.  Code  (Act 
XIV  of  1882),  S.  320— Decree— Execul ton- Exe- 
cution transferred  to  Collectur — Partial  execu- 
tion— Applic'ition  for  instnlmenls. 

The  execution  of  a  dec.-ej  for  the  sale  of 
the  mortgaged  prop  rty  was  transferred  to 
the  Collector  who  sold  some  of  the  mortga"  d 
property  and  ordered  ilie  resL  to  be  sold"  °Iq 
the  meantime,  the  Dekhan  Act  having  beea 
made  applicable  to  tbe  Di^irict,  the  judg- 
meut-debcor  applied  for  insLalmjnta. 

Held  (1)  that  S.  20  of  the  Act  does  not 
apply  to  mort-age  decrees; 

(2)  that  the  proceedings  subsequent  to 
the  decree  absolute  for  sale  are  proceedings 
under  a  decree  for  sale,  within  the  meaning 
of  S.  15  B,  and,  therefore,  payment  by  in- 
stalments can  be  decreed  : 

(3)  that  the  application  having  beea 
made  within  one  mouth  after  the  Act  came 
into  force  the  point  of  lim.tatiou  •!  d  not 
arise.  (23  B.  644  at  6"2  and  7  B  y32  refd  > 
MANCHE.UI  V.  THAKORDAS.  8  R  T  W 
963=31  B  120.  Jai-  it- 

894  ^-1'^.  176,  177— Art.  17-5  {c)—D'ath  of 
re.^pondants — Abaiemdnt  of  appeal.  31  C  4^2 
(P.C.).  SeeC.  P.  C  V  of  1908  O  XXll' R  4 
col.  1579. 

895  ^rt.     176,  177 -Art.     U.'j    (c)      Second 
appeal  — Death     of    r-:spondent    'ipjdica'ion    by 
appellentfor  substimtion  of  Uetrs—LimUation 
-34.  C.  1020.   See  C.  P.  C.  V.  of     1908  S    107 
Col,  1284. 

896  Art.  176,  177,  181— Art.  17.5(c),  175— 
Application  to  bring  on  the  heirs  of  a  deceased 
respondent—  [jimitation  —29.  A  535— Sgq  C  P 
C.  V.  of  1908.  S.  107  Co'.  128i.  '     ' 

897  Ar/.  176\  177.  181— Art,.  173  C.  and 
17i> — Application  to  implead  reprr^cntniive  of 
a  deceased  respondent  in  second  appeal— Limi- 
tation. 


(     1983     ; 


CIVIL   DIGEST  OF    CASES 


(     1984     ) 


Acts  Sup:  Govt.  (IX  of  1908)     {Contd.)       ,  Acts  Sup:  Govt.  (IX  of  1908)    (Contd.) 


Tlio  por-iod  of  limitalioti  for  bringing  in 
the  ropr3sonfcaUvi>  of  a  docuasod  rospondeut  in 
a  socond  appjil  is  tlia  one  proscribed  by  Art. 
175  C  and  not  by  Art.  178  of  the  Limitation 
Act,  (29  i\I.  529  Diss,  34  0.  1020  followed) 
SEIKIKH    AD\M    y.    BALAJI    KLII,:INAJI, 

10  B  L  R  50.9 

89S  Ar/.  176,  177,  181— krt.  176,  177,  181 
—  A 7^,  175  {G)  applies  to  applications  made  in 
second  apueals  as'  locil  as  first  appeals.  28  M. 
493.    See  b.  P.  C.  V.  of  1903.  S.  107.  Col.  1284. 

899  krt  176,  177,  18l-krtl75  (G)  178 
— Appiictaion  to  bring  on  record  the  legal 
represi'ntativcs  of  a  deceased  respondent  in 
Secoad  c\pp.'.al  — Limitation-— 'P:i,ree  years. 

An  Application  to  bruig  on  record 
the  legal  representatives  of  q,  deceased  res- 
pondent in  a  second  appeal  is  governed  by 
Article  178  and  not  by  Art.  175    C  of  Schedule 

11  of      the    Limitation      Act.        SOOSAYA 
PILLAI  ?;.    AIVAKANNU     PILLAI.     16     M 

L  J   475  =  29  M  529 

900  krt  176,  177— krt  175  k— Mortgagee 
died  after  preliminary  decree  for  sale  in  mort- 
gae- suit— His  heirs  applied  iur  substitution  of 
their  name  — Transfer  of  Property  kct  (IV  of 
(li:82)    S.  88— Conditional  decree— effect  of. 

Wiiere  a  mort-jagee  having  obtained  a 
preliminary  decree  for  sale  under  S.  88, 
Transfer  of  Property  Act,  died  and  his 
heirs  more  than  six  months  after  his 
death  applied  to  be  brought  on  the  record 
in  the  place  of  the  deceased  and  to  have  an 
order  absolute  for  sale  made  iu  their 
favour; 

Hdd-VaQ,i  the  application  for  substitu- 
tion was  not  governed  by  Art  175A  of  Sch 
II    of    tii*^     Limitation     Act. 

Applications  governel  by  Art  175  A  of 
Sch,  II  of  the  Limitation  Act  are  applica- 
tions for  substitution  made  in  the  course 
of    the    suit. 

Afer  a  coditional  decree  for  sale  is 
passed  on  a  mortgage,  the  suit  as  such  is 
at  an  end  21  C  818,  V  22  G  931  refd). 
NEHARI      BIBl     v.     YaKUB     ALL     H    C 

W    N     156.  ^  ,     ^  ^ 

901  Art.  181 — Art.  178— Appeal— Order  re- 
fusing application  for  appointment  of  com- 
missioner to  effect  division  of  property  by  metes 
and  bounds  in  partuidn  suit. 

The  parties  to  a  suit  for  partition 
entered  into  a  compromise  vvinich  was 
recorded  by  the  Court  and  by  which  their 
respective  snares  in  the  family  property 
were  agreed  upon,  An  application  was  sub- 
sequently made  for  the  appointment  of  a  com- 
missioner to  effect  an  actual  division  of  the 
property,  but  the  Subordinate  Judge  dis- 
missed it  on  the  ground  that  the  right  to 
claim  further  relief  iu  the  matter  had  be- 
come barred  by  limitation.  This  order  was 
reversed  on  appeal  and  the  case  was  remand- 
ed bv  the  District  Judge  for  disposal  accord- 
ing to  law.  An  app  -ol  was  then  preferred 
to  the  High  Court  against  the  order  of  re- 
mand, when  it  was  coi  tended  that  uO  appeal 
lay  to  the  District  Judge  against  the  order 
of  the  bubordinate  Judge  ; 


Held,  that  an  appeal  lay.  The  order  of 
the  Subordinate  Jndgo  on  the  face  of  it  pur- 
ported to  decide  a  question  to  bo  dealt  with 
under  S.  244  of  the  Code  of  Civil  Proce- 
dure and  was  therefore  a  decree  within  the 
meaning  of  that  term  in  the  Code,  and  that 
the  party  against  whom  it  was  passed  was 
entitled  to  appeal  therefrom.  Even  if  there 
was  no  decree  to  be  executed,  and  the  Subor- 
dinate Judge  erroneously  supposed  the  mat- 
ter to  be  0!je  in  execution,  and  held  the  ap- 
plication to  be  barred,  such  usurpation  of 
jurisdiction  could  not  make  the  order  passed 
in  consequence  thereof  less  appealable  than 
would  liave  been  the  case  had  the  order 
been  passed  in  execution  proceedings  un- 
der a  decree  duly  passed.  Hurrish  Chunder 
Choiudry  v.  Kali  Snndari  Debia,  (L,  R.  10  I. 
A,  4),  and  Abdul  Raliiman  Saheb  v.  Ganapathi 
Bhatta.  (I.  L.  II.,  23  Mad.  517),  followed. 
Such  an  application  is  not  application  of 
the  description  contemplated  by  arc  178. — 
LATGHMANAN   GHETTY    v.    RAMANATH- 

ANCHBCTY.    L  L- R- 28  M-,  127  =  14  M. 
L.  J.  436. 

902     -^ri   282 — Art  178— Execution   of  decrea 
— E.eecution    temporarily   suspended  by  action 

of  Gourt. 

A  decree-holder  in  whos«  favour  a 
decree  for  sale  on  a  mortgage  and  a  sub- 
sequent order  absolute  for  sale  had  been 
passed  on  the  '27th  May  1891,  and  the  3rd 
February  1892,  respectively,  applied  on  the 
24th  April  3893  for  sale  of  the  m  )rtgaged 
property.  One  of  the  jadgmau  t-debtors 
instituted  a  suit  to  set  aside  the  decree 
on  the  ground  of  fraud,  and  on  the  15th 
December  1893  obtained  an  injuoction 
restraining  further  proceedeigs  in  execution 
pending  the  decision  of  the  suit,  and 
ultimately  a  decree  setting  aside,  on  the 
ground  of  fraud,  the  decree  of  the  27th 
May  1391.  In  appeal,  however,  the  decree 
of  the  27th  May,  1891  was  on  the  8th 
April  1895  restored,  the  judgment-debtor's 
suit  bVing  dismissed;  and  this  judgment 
was  affirmed  by  the  High  Court  on  the_- 
4th  August  1897.  On  the  23rd  June  1899, 
the  doorvie  holder  again  applied  for  execu- 
tion    of     the     27th     May     1891. 

Held  that  art.  178  of  the  secouf^  schedule 
to  the  Limitauloa  Act  1877  applied,  that  time 
hog^n  to  run  agiiust  the  decree-holder 
from  the  8th  April  1895,  when  the  bar 
to»  execu'ion  which  had  b.ien  imposed 
by  the  ij  motion  and  subs:que  it  deciee 
obtained  .>y  c  je  judgmint  debtor  was  re- 
moved, and  that  the  decree-holder's 
appboation  for  execution  was  time  barred. 
Ghnnni  Knntvar  V.  Darga  Prasad,  (A.  W.  N. 
1837,  p.  29)  ;  Shaikh  Isloheeooddeen  v.  Shaikh 
Ahm^d  tlissem  (14  W.  R.  8S4).  and  Desraj 
Si  agio  v.  K'uan  Kiian  (I.  L  R.,  19  All.  7lj, 
referred  to.     RUDDAR  SINGHu.  DHANPAL 

SINGH,    :?6  A  156  =  A  W  N  1903P.  221. 

303  krt.  \81—krt.  178— Execution  of  deC' 
tee— Execution  suspended  by  action  of  th^ 
Court. 


(     1085     ) 


CIVIL    DIGEST  OF  CASES 


(     1986     ) 


Acts  Sup.  Govt.  (IX  of  1908)     (Contd,) 

Application  for  execution  of  a  decree 
for  sale  on  a  mortgage,  passod  on  the  MOth 
March  lHi)M,  was  made  iu  March  189G,  and 
the  property  mortgngod  was  advertised  for 
BFile  on  the  20th  ^lay  1897.  A  suit,  however, 
filed  by  the  miuor  son  of  the  judgment- 
debtor,  in  consequence  of  which  the  Kale 
was,  on  the  17th  May  1897,  stayed  "ponding 
the  decision  of  the  suit."  A  decree  was  given 
in  favour  of  the  son  on  the  2nd  August  1897; 
but  this  was  reversed  iu  appeal  on  the  9th 
February  1898,  and  the  son's  suit  was  dismis- 
sed. But  there  was  a  further  appeal  to  the  High 
Court,  which  on  tVie  29th  June  1900  set  aside 
the  decree  of  the  lower  appellate  Court  and 
remanded  the  record  for  trial  on  the  me- 
rits. Finally  the  decree  of  the  2nd  August 
1897  was  reversed  and  the  son's  suit  dis- 
missed on  the  29th  March  1901.  On  the  11th 
May  1891,  the  decree-holder  presented  an 
application  praying  the  Couit  to  take  up 
and  proceed  with  application  which  had 
been  stayed  by  the  order  of  the  17th  May 
1897. 

Held  that  time  began  to  run  against  the 
decree-holder  from  the  9th  February  1898, 
but,  inasmuch  as,  l)y  the  actio  a  of  the  Court, 
execution  of  the  decree  had  been  from  time 
to  time  suspended,  the  only  periodb  which 
could  be  counted  against  the  decree-holder 
were  from  the  9th  February  1898  to  the 
29th  June  1900,  and  again  from  the  29bh 
March  1901  to  the  11th  May  1901.  These 
periods  together  not  amounting  to  three 
years,  the  decree-holder's  application  of  tlie 
llth  May  1901  was  within  time.  BENT 
PRASAD  u.  SURJU    PRASAD.     23    A-    140 

=  A  WN-  1903  P  211 

904  Art:  181— Art:  178— Application  for 
subsi  itution  of  parties  pending  suit — 7  C.  W. 
N.  017— See  G.  P.  G.  V  of  1903  O  XXI  R.  4— 
S.  368  Col.  1582. 

905  Art  181— Art  118— Purchaser  by  de- 
cree-holder when  frandiLJent  5  C.  W  N.  265 
—See  0.  P.  C.   V  of  1908   S.  47   Col   1128. 

906  A^t  ISl^Art  178— Decree  imprn 
perly  directing  sale  of  non-hypofh'^catp.d 
property — Amendment  of  decree — Termiiiua  a 
quo  for  limit ation  in  resnect  of  an  application 
undpr  SM^n  T.  P.  A.  A.  W.  N.  190^.  P.  50 
See  T.  P.  A*tV.  of  1832  S   90  Col.  G90. 

907  Art    lSl-An278—Leltes   of  admini 
strafion   to   husband's    estate,    application    by 
widow      for — nindn      Law— Joint    family  - 
l^isue,  o?n/s.s/o?i.  to  frame.  4  0.  C.224.     See  G.  P. 
C.    V.  of  1908.  O.XLI.  R.  25.  Col.  1680. 

903  Art  181- Art  178— Sale  set  ande  — 
Application  for  fresh  sale.  17  M.  L.J.  194 — 
30  M.  299.  See  C.  P.  C.  V.  of  1908.  0.  XXI. 
R.  93  Col  1560. 

909  Art  181— Art  178  -Civil  Procedure  Code 
{kct  XIV  of  1882),  Section  260— Execution  of 
decree — Injunction — Limitation — Executing 
Court  cannot  go  beh'ind  decree. 

When  a  perpetual  injunction  has  been 
granted,  on  each  successive  breach  the  decree 
may  be  enforced  under  section  260  of  the 
Civil  Procedure  Code,  by    the    imprisonment 


Acts  Sup:  Govt   (IX  of  1908)    (Contd.) 

of  the  person  against  whom  the  decree  has 
been  made,  and  by  the  attachment  of  his 
property  and  an  application  to  enforce  it 
must  be  mad*;  under  Article  178  of  Schedule 
11  of  the  Limitation  Act  within  three  yoara 
of  the  particular  breach  of  it  which  is  the 
occabion  for  the    application. 

But  it  cannot  be  that  the  decree-holder 
is  obliged  to  taka  action  in  regard  to  every 
P":tty  infringement  of  the  injunction  on  pain 
of  allowing  the  injunction  to  becomo  alto- 
gether inoperative  after  three  years  from  the 
date  of  the  first  petty  breach. 

It  is  the  duty  of  the  executing  Court  to 
give  effect  to  the  terms  of  the  decree  without 
attempting  to  read  into  it  limitations  gather- 
ed from  a  reference  to  the  record?  of  the  suit 
in  which  the  decree  was  passed.  VENKATA- 
CHALLAMGHETTYy.  VEERAPPA  PILLAI. 

29  M  814. 

910  Art  181— Art  178— Recovery  of  solicitor' i 
costs  under  Rule  859  of  the  High  Court 
Rules.     No  limitation. 

There  is  no  specific  provision  in  the  limi- 
tation Act,  or  any  where  else,  fixing  a  period 
of  lime  within  which  an  application  for  en- 
forcement of  payment  of  costs  by  a  solicitor 
again.^t  his  client,  by  the  summary  method 
provided  by  Rule  859  of  the  High  Court 
Rules,  should  be  made.  Art.  178  of  the 
Limitation  Act  applies  only  to  applications 
under  the  Civil  Procedure  Code,  1832. 
Solicitors  can  recover  costs  due  to  them  by  a 
client  in  different  suits  by  one  summons.  It 
is  not  necessary  to  take  out  a  separate 
summon.'^  for  costs  due  in  each  suit.  WADI.A, 
GANDIIY  AND  CO.  v.  PURSHOTUM  SHIV- 

JI  9B.  LR.  508  =  32  Bl. 

911  Art.  181— Art.  178 — Application  to  have 
sale  set  aside  for  fraud. 

An  application  to  have  a  sale  set  aside 
for  fraud  in  execution  proceedings  is  governed 
by  Art.  178  and  should  be  made  within  3  years 
from  the  d^teofsale.  DEBENDRA  NATH 
BH  ATTACH  A  RJEE  v.  PRASANNA  KUMAR 
CHAKRAVARTl.  5  C-  L  J-  828, 
•  913  Art.  181- -Art.  17 8- -Application  for 
pofisession  of  foreclosed  property — Proceeding  in 
execution — Separate  S7tif  for  possession — Decree 
absolvfe.  16.  C.  P.  L.  R.  1903.  P.  IU.  See  T.  P. 
A.   TV.  of  1882   S.  87  Col,  669.  . 

9i4  -^»'-  181— Art.  178 — Rejection  of  appeal 
—  Application  to  have  it  restored  on  furnishing 
the  required  securiti/ — Liviitation  U.  B.  R. 
1908.  P.  5.  See  C.  P.  C.  V.  of  1908.  0.  XLI,  R. 
10  Col.  1654. 

915  Art  181—  Art  178— Execution  of  Decree- 
Limitation  A.  W.  N.  1908.  P.  162-5  A.  L.  J. 
516.  See  C.  P.  C.  V.  of  1908.  O.  XXI.  R.  95 
Col,  1562. 

916  Art.  181—Art.l7S—Moitgage—Forrclo- 
sare  suit  for — Application  for  oider  absolute 
for  foreclosure  -Limitation — Appeal,  (ffect  on 
foreclosure.  27.  A.  642.  See  T.  P.  A.  IV.  of  1882 
S.  86  Col,  665. 

917  Art.  181— Art.  178— Execution  of  dec- 
ree—Amendment of  decree— Application  for 
refund  of  amount  realized  in  excess  of  dec- 
ree C.  P.  C.  S.  244. 


(    1987    ) 


CIVTL  DIGEST  OF  CASES. 


(    1988    ) 


Acts  Sup:  Govt  (IX  of  1908)    (Vontd.) 

In  execution  of  a  decree  tlio  mortgaged 
property  was  sold  by  auction  and  the 
amount  of  the  decree  was  realised  by  the 
decree-holder.  The  judgment  of  the  Original 
Court  had  directed  interest  on  the  decretal 
amount  at  the  rate  of  G  per  cent  per  an- 
num, but  in  the  decree  as  drawn  up  in- 
terest was  allowed  at  the  rate  of  74  per- 
cent, per  annum,  which  was  the  contrac- 
tual rate  of  interest.  On  an  application  the 
decree  was  amended.  The  judgment-deb- 
tors made  an  application  for  a  refund  of  the 
amount  which  had  been  realised  from  thom 
in  excess  of  sum  payable  under  the  decree 
as  amended. 

Held,  that  the  application  was  not  an 
application  for  execution  of  the  decree  but 
an  application  under  section  244  of  the  Civil 
Procedure  Code. 

That  Article  178  of  the  Limitation  Act 
governed  the  application,  and  the  right  to 
make  the  application  accrued  when  the 
decree  was  amended  by  the  Court.  HAR- 
NAM     CHANDAR   v.    MUHAMMAD     YaR 

KHAN,  A  W.  N.  1905  p.  63=2  A-  L-  J.  169 

=27  A-  485- 

Ql%—Art  181— 182 -Art  178,  179— Partition 
decree — -Application  for  Act^ial  Partition 
Limitation  14  M  L  J  436,  See  C  P  G  V 
of   1908   S  2  Col  904. 

919  Art  181,  182— Art  179,  179—Execittion 
of  decree  for  sale — Not  capable  of  execution 
on  the  date  of  passing— T  PAS.  88,  89 
Execution — Appeal  from  pwrtion  of  decree — ■ 
Starting  point  of  limitation  for  execution  of 
non-appealed  portion. 

Art,  179  has  no  application  to  the 
case  of  decrees  or  orders  which  on  the  date 
thereof  are  nat  capable  of  execution, 
and  consequently  will  not  apply  in  the 
case  of  a  decree  passed  under  S.  88  T  P  A. 
The  article  applicable  is  Art  l78  and  the  right 
of  the  decree- holder  to  apply  for  an  order 
absolute  accrues  on  the  expiry  of  the 
time  fixed  in  the  decree  under  S  88  fcr 
payment  o!  the  mortgage  money.  The 
starting  point,  of  limitation  for  execution 
of  the  portion  oi  the  decree  not  appealed 
againist  when  the  other  portion  was  under 
appeal  is  the  orignal  decree  and  not  the 
appellate  decree,  especially  where  there  was 
nothing  to  prelcude  the  decree-holder  from 
going  on  with  the  execution  of  the  non- 
appealable portion.  24  C  542  ref  to. — Vdit. 
Narain  v.  Jagan  Nath.     1   A  I*  tT  15- 

920      ^rt.     181^    182.— Art     178    and  179 
-  Decree    for  preemption. 

The  first  paragraph  of  the  third 
column  of  article  179.  Sehedule  11  of  the 
Limitation  Act  rfiUst  necessarily  apply 
only  when  there  is  a  decree  or  ordtrr 
■which  can  at  its  date  be  executed. — 17 
All,   39,  followed. 

A  decree  for  pre-emption  is  not 
capable  of  execution  on  the  date  on  which 
U  is  passed,  unless  on  that  date  the 
'plaintiff  ^re-emptot  t>ays  the  purchase 
iDouey     which     the  decree  directs  to  be  paid. 
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Article  178  ia  applicable  to  decrees 
for  pre-emption  prepared  in  the  usual 
form  under  section  214  of  the  Civil 
Procedure  Codo  and  the  three  yeara 
provided  in  that  article  are  to  ba 
calculated  from  the  date  on  which  the 
right  to  apply   aociruos.    CFIH1<jDI  v.  LALU. 

W.    N    A,    1902,  p.  60-21    M    303 

921  Art.  181,  182— Art.  178,  179 -Appanl 
against  a  portion  of  a  decree — LimitaHo^t  for 
application  to  execute  th".  portion  not  appeal- 
ed against -26  M.  91-See  C.  P.  C.  V.  of  1908 
3.  48  Col.  1139. 

922  Art.  181,  182— Art.  178,179— Applica- 
tion for  execution — Mortgage  decree — Mortgaged 
in  p  >ssession — Accounts — Limitation. 

By  a  mortgage  decree  passed  in  April 
1877,  the  mortgagees  were  directed  to  re- 
main in  possession  till  the  mortgage  debt 
was  paid  of?  from  the  usufruct  of  the  pro- 
perty. In  1885  there  was  presented  by  the 
mortgagors  an  application  in  the  execution 
department  for  the  ta'<ing  of  an  account 
and  for  redemption.  An  account  was  filed 
but  nothing  more  was  done.  The  present 
application  was  filed,  but  nothing  more  was 
done,  the  present  application  was  made  ia 
1903  for  similar  relief. 

Held,  (Woodroffe  J.  dubitante).:  Either  Art 
178,  179  of  the  Limitation  Act,  applied  to  the 
application  which  was  barred  by  limitation. 
Held,  also  the  proper  remedy  for  the 
mortgage  would  be  by  a  regular  suit  24.  A, 
44,  25.  M.  330,  16.  B.  430.  23.  B.  592  refr. 
CHANDRA  SEKHAR  SARK\R  u.  PEARY 
MOHUN  MUKERJBE.     5.  C-  L-  J.  239- 

923  Art.  181,  182  -Art.  178  and  179— Ete- 
cution  of  decree — Limitation — Application  for 
which  no  period  of  limitation  is  prescribed — - 
Application  for  piyment  of  money  deposited 
in  Court— Act  XXV  of  1866. 

Applications  for  payment  out  to  creditors 
of  monies  realised  by  the  Court  by  process  of 
execution  are  not  'steps'  in  aid  of  execution, 
witViin  the  meaning  of  clause  4  of  Article  179 
of  the  Limitation  Act,  so  as  to  prevent  the 
decree  from  becoming  barred  in  respect  oi 
further  exiecution. 

Article  178  of  the  Limitation  Act  is  appli- 
cable to  an  application  for  payment  of  funds 
in  Court,  being  money  not  realised  in  execu- 
tion as  the  result  of  an  attachment,  the  ap- 
plication must  be  viewed  as  a  step  in  aid  of 
execution. 

Under  Act  XXV  of  1866  all  monies  paid 
into  or  deposited  in  the  High  Court  in  the 
coarse  and  remaining  unclaimed  for  20  yeara 
are  to  be  transferred  and  paid  to  Government  j 
such  monies  or  securities  are,  however,  liable 
to  rep lyment  on  subsequent  establisbmeat  oi 
claim  to  the  satisfaction  of    the    High  Court* 

When  order  is  passed  for  p-^ymet  to  a* 
party  of  money  in  Oourt  standing  to  the 
credit  of  a  suit,  the  application  for  its  vsrilb* 
drawal  is  not  governed  by  any  article  of  the 
Limitation  Act.  APURBA  KRISHNA  ROY 
V.  OHUNDBRMONEY  DEBI.     10-  C-   W-  If' 
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924  Art.    181 ,— ^r^.    175,    179— Revival    of 

execution  jiroceedings. 

Where  a  decree- holder  has  made  an  ap- 
plication for  execution  within  time  and  has 
obtained  an  order  granting  his  request,  and 
the  completion  of  that  order  sunpended  by 
Bome  obstacle  which  the  decree  holder  has 
to  remove  before  he  can  get  satisfaction  of 
his  decree,  and  where,  it  may  be  after  an 
interval  of  three  years,  having  removed  that 
obstacle,  he  returns  to  the  Court  and  prays 
that  the  order  which  he  got  years  ago  may 
now  be  carried  to  completion,  his  applica- 
tion is  not  a  fresh  application,  but  one  pray- 
ing the  Court  to  revive  the  suspended  order 
and  permit  it  to  be  pushed  through  to 
completion.  A  decree-holder  guilty  of  laches 
is  not  entitled  to  any  consideration;  and 
the  circumstances  under  which  execution 
proceedings  are  struck  off  are  usually  a 
question  of  fact  and  must  be  determined 
upon  the  facts. 

1  All.,  335;  5  All.,  243;  23  W.  R.,  183; 
5  Bom.,  29;  6  AH.,  l3:  21  Cal.,  387.  14  Cal,. 
385  and  23  Cal.,  397  referred  to.  THAKUR 
PRASAD  V.  ABDUL  HASAN,  23  A-  IS- 

925  Art  181,  182— Art.  178,  179— Civil 
Procedure  Code  {Act  XIV  of  1882),  Section  357 
—  Limitation  Act  {XV  of  1877),  Schedule  II, 
Articles  178  and  179— Fresh  application — Con- 
tinuation  of  previous    application. 

\  judgment-creditor  of  an  insolvent 
judgment-debtor  is  entitled  to  execute  his 
decree  notwithstanding  certain  insolvent 
proceedings  which  resulted  in  the  jadgment- 
debtor's  discharge  after  having  been  declar- 
ed insolvent,  where  the  money,  for  which 
execution  ia  taken  out.  is  not  included  in 
the  Bcheduied  debts,  within  the  meaning  of 
section  357  of  the  Civil  Procedure  Code.  16 
Cal.,  592,  and  2i  All.,  227,  followed 

After  the  decree-holders  epplied  for  exe- 
cution of  the  decree,  the  judgment-debtor 
represented  that  as  all  his  property  bad 
vested  in  a  Receiver  appointed  by  insol- 
vency Court,  proceedings  in  execution  could 
not  be  carried  on.  Thereupon  the  Court  re- 
leased from  attachment  the  salary  of  the 
judgment-debtor,  which  had  been  attached 
at  the  instance  of  the  decree-holders.  After 
the  insolvency  proceedings  were  brought  to 
an  end  by  the  discharge  of  the  Receiver,  the 
decree-holders  asked  the  Court  to  re-attach 
the  salary  of  the  judgment  debtor,  and  to 
allow  them  to  proceed  with  the  execution 
case  originally  instituted  by  them  from  the 
point  which  it  had  reached,  and  at  which 
it   was  stopped  by  the   order  of  the  Court. 

Held,  that  the  present  application  was 
not  a  fresh  application  for  execution  but  a 
mere  continuation  of  the  previous  applica- 
tion, and  the  period  of  limitation  applica- 
ble to  it  was  that  prescribed  by  article  178 
of  the  second  Schedule  of  the  Limitation 
■  Act  and  not  by  article  179,  and  that  the 
application  having  been  made  within  three 
years  from  the  time  the  decree-holders  be- 
tame    entitled   to   ask    the   Court   to   revive 
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the  former  application  by  reason  of  the  in- 
solvency proceedings  having  been  brought  to 
an  end  by  the  discharge  of  the  Receiver  waa 
not   barred    by  limitation. 

An  application  for  execution  cannot  be 
called  a  mere  continuation  of  the  previoua 
application,  but  must  be  treated  as  a  fresh 
application  when  no  relief  was  asked  for  as 
against  the  judgment-debtor  against  whom 
the  present  application  is  made  la  the  ap- 
plication made  previously. 

When  the  decree  provided  that  "  th« 
plaintiff  may  refrain  from  taking  out  exe- 
cution of  the  decree  until  the  disposal  of 
the  insolvency  petition  made  by  the  defend- 
ants or  until  such  time  as  may  be  requir- 
ed for  that  purpose." 

Held,  that  this  did  not  bring  the  ap- 
plication, filed  for  execution  of  the  decree, 
within  cluse  6  of  article  179  of  the  second 
Schedule  of  the  Limitation  Act  as  there  was 
no  direction  in  the  decree  that  any  payment 
was  to  be  made  at  the  date  of  the  disposal  of 
the  insolvency  petition,  or  on  any  other 
date. 

Held,  also,  that  article  179  was  applicable 
to  the  case,  as  the  above  clause  in  the  decree 
could  not  have  any  operative  effect,  it  being 
intended  to  be  in  the  nature  of  a  mere  re- 
commendation   to  the  decree  holder. 

Where  the  decree  provided  that  *'the 
plaintiff  shall  not  be  able  to  take  out  execu- 
tion of  the  decree  until  the  disposal  of  the 
petition  for  insolvency  made  by  the  defend- 
ants before  the  District  Judge" — 

Held      that      as     the     prohibition     waa 

imperative,    the     application     for    execution 

made     by     the    decree  holder    was   governed 

by   article    178    of    the   Limitation    Act,  and 

limitation     began  to    run   from   the   dite  of 

the      District     Judge       under    section     351, 

granting     the     petition    for    insolvency,  and 

not     from     the     date     of     the  discharge   of 

the      Receiver     or      the   date     of  the     final 

decision    of     the     Appei^te     Court     in   the 

insolvency     case.  — 16     All.    237,   referred    to 

ASHRAF-UD  DIN      AHMED      v.      BEPIN 

BEHARI   MULLICK.     80  C-  407. 

925  (a)  Art  181,  182— Art  178,  179— 
Application  in  accordance  with  law — Applicn- 
tion  when  the  decree  sought  to  be  executed  is 
under  attachment.  13  M.  L.  J.  265.  See  Civil 
Procedure  Code  V  of  1908  O  XXI  R  53  Col. 
1513. 

926  Art.  181,  181— Art  178,  179— Execu- 
tion of  decree  obstructed— Obstruction  re- 
moved-Another  application  for  execution —C en- 
tinuatioH     of  previous     application 

Held,    that   when  an     obstruction  to  the 
execution    of    the    decree    arises    necessarily 
involving     litigation    and    such    obstructioa 
is   removed    by   a  decision    in    favour  of  the 
I   decree  holder,    whether     in    execution    pro- 
I   ceedings  or  otherwise,  the  right  of  the  decree 
1   holder   to   move  the   Court  with  reference  to 
I   the    execution     of     the   decree     should     be 
treated  as  governed  by  Art  178  of  the  Limita- 
tion Act  and  where  such  application  ia  made 
within    the   time   fixed    by    that  article  and 
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action  taken  thorouuder,  such  action  should 
■be  viewed  as  a  continuation  of  the  previous 
application  for  the  execution  of  the  decree, 
if  any,  even  though  the  same  has  heen  dis- 
missed in  consequence  of  the  obstruction 
•  subsequently  removed.  10  Mad.,  22  over- 
ruled.       SUPPA      KEDDIAR     v.     AVUDAI 

AMMAL.    14  M  L.  J.  401=28  M  50 

927  Art   181,  182--^r^.  178,    lid— Step    in 
aid  of  execution. 

On  the  4th  November  1895  the  decree 
bolder  applied  to  the  Court  '  to  attach  and 
get  '  a  sum  of  money  belonging  to  the 
judgment  debtor  which  was  in  the  hands 
of  Salt  Department.  The  application  did 
iiot  ask  that  the  money  should  be  paid  to 
the  decree-holder.  An  order  purporting 
to  be  under  section  272,  Civil  Procedure 
Code,  was  made  on  the  19th  November 
1895.  On  the  29th  April  1898  the  Treasury 
Deputy  Collector  informed  the  Court  that 
there  was  a  balance  of  Rs.  62-14-11  due  to 
the  judgement  debtor.  On  the  12th  Decem- 
ber 1898,  application  was  put  in  by  the 
decree  holder  asking  the  Court  to  send  for 
the  Rs.  6214-11  and  pay  it  to  him. 

Held,  that  the  last  application  was  one 
to  take  a  step  in  aid  of  execution  and  was 
not  governed  by  article  179,  schedule  II  of 
the  Limitation  Act  which  governed  only 
applications  for  execution  of  decrees 
VENKATARAMANAMMA  v.  PURSHOT- 
TAM,   24  M.  188 

928  Art  181,  182— Art  178,   179 -Execution 
of  decree— Revival  of  previous  application. 

An  application  for  execution  of  a  decree 
was  made  in  the  Court  of  the  vSubordinate" 
Judge  in  time  on  the  24th  August,  1888,  and 
notwithstanding  objections  by  the  jidgment- 
debtor,  an  order  was  made  on  the  18th 
December,  that  the  execution  should  proceed 
On  appeal,  the  High  Court  held,  on  the  7th 
January,  1890,  that  the  application  for 
execution  could  not  be  allowed.  On  the  24th 
November,  1894,  the  Privy  Council  set  aside 
the  order  of  the  High  Court  and  restored  that 
of  the  Subordinate  Judge.  In  the  meantime, 
on  the  29th  November,  1889,  an  order  was 
made  by  the  Subordinate  Judge  transferring 
the  case  to  the  Collector.  On  the  23rd  of 
December,  another  order  was  made  to  the 
effect  that  in  default  of  prosecution  on  the 
part  of  the  decree-holder,  the  record  should 
Dot  be  sent  to  the  Collector. 

On   an    application    made   on   the     23rd 
November  1897    for   the  revival  of  the  execu- 
tion   case   instituted     on     the   24th  August 
1888 —  ' 

Held,  that  the  order  of  the  23rd  December, 
1889,  was  in  no  sense  a  final  order  ;  that  the 
execution  proceedings,  commenced  by  the 
petition  of  the  24th  August,  1888,  were  never 
finally  disposed  of  ;  and  that  the  present 
application  was  in  substance,  as  well  inform 
an  application  to  revive  and  carry  through  a 
pending  execution,  suspended  by  no  act  or 
default  of  the  decree-holder,  and  was  not  an 
a-pplication  to  initiate  a  new  one,  and  as  such, 
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it  was  not  barred  by  limitation.  SHAIKH 
K  \MAR-UD  DIN  v.  JAWAHIR  LAL.  2  A. 
L.  J.  897-1  C  L  J  8S1,  9  W  N  C  601  = 
16  M  L  J  258-27  A    334  (PC) 

929.  An  181,  182— Art,  178,  179— Execu- 
tion of  decree— Decree  as  originally  framed 
incapable  of  execution  -  Amendment  of  decree. 

A  decree  for  sale  was  obtained  on  foot 
of  a  mortgage.  The  decree  was  made  abso- 
lute on  3rd  February  1903.  By  mistake  of 
the  Court  or  its  officers,  tl  e  decree  ordered 
the  sale  of  a  village  which  did  not  in  fact 
exist.  The  decree- holders  applied  for  cor- 
rection of  the  decree,  and  on  14th  November 
1903,  the  correct  name  was  substituted. 
Within  three  years  from  that  date  but  up- 
wards of  three  years  from  that  of  the  order 
absolute,  the  decree- holders  applied  for.exe- 
cution  of  the  decree. 

Held,  that  the  application  was  within 
time.  A  decree  ordering  sale  of  a  nonexis- 
tent  village  is  incapable  of  execution,  as  it 
would  be  impossible  to  comply  with  the 
provisions  of  the  law  as  to  making  and  affix- 
ing proclamation  on  the  property.  Muham- 
inad  Suleman  v.  Muhamni<;d  Yar  Khan,  17 
All.  39    relied  upon.     BIHARI  v.  RISAL,     fi 

A  L  J.  P  408. 

980.  Art  181,  182— Arts.  178,  179— Execu- 
tion of  decree — Limitation — Decree  on  mort- 
gage— Subsequent  suit  to  obtain  exemption  of 
part  of  the  mortgaged  property,  hut  no  order 
for  stay  regarding  the  suit. 

On  the  21st  of  September  1895,  Manik 
Kishore  Singh  obtained  two  decrees,  one  for 
sale  and  the  other  for  foreclosure  against  one 
Narotam  Singh.  The  time  for  payment  of 
the  mortgage  money  was  fixed  on  the  21st 
March  1896,  but  was  afterwards  extended  to 
the  21st  May  1816.  On  the  2ud  May  1896  the 
sons  and  grandsons  of  Narotam  Singh  filed 
a  suit  for  declaration  that  their  interests  ia 
the  mortgaged  property  were  not  liable 
under  the  decrees  obtained  by  Manik  Ki- 
shore Singh  and  obtained  a  decree  which, 
however,  was  reversed  in  appeal  on  the  3rd 
March  1899  No  order  for  sray  of  execution 
was  made  in  consequence  of  the  suit.  On 
the  4th  of  September  1899  the  decree-holder 
applied  for  the  first  time  for  execution  of  his 
decree. 

Held,  that  whether  Art.  178  or  Art.  179 
of  the  second  schedule  to  the  Indian  Li- 
mitation Act,  1877,  was  applicable,  execution 
of  the  decrees  was  barred  by  limitation. 
MANTK  KTSHORFi  SINGH  v.  NAROTAM 
SINGH.    1909  A  W.  N-  54. 

931  Art.  181,  182— Art.  178,  179— Mortgage 
— Foreclosure,  order  absolute  for — Transfer  of 
Property  Act  (IV  of  1882),  S.  86,  87— Appli- 
cation for  order  obsolute  under  section  87 — Exe- 
cution of  decree. 

An  application  for  an  order  absolute 
under  section  87  of  the  Transfer  of  Proper- 
ty Act  1882,  is  an  application  in  execution 
of  the  decree  under  section  86  of  the  Act, 
and  is  governed  as  to  limitation  by  Art.  178 
of  the  second  schedule  to  the  Limitation 
Act  1877,  the  time  from  which  limitation  be- 
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gins  to  run  boing  tho  date  6xod  by  the  decroo 
undor  section  80  for  payment  of  the  mort- 
gago  money.  Kodar  Nath  v.  Lalji  Sabai,  (I. 
L.  R.,  12  All.  Gl);  Oudh  Bohari  Lai  v.  Nagc- 
Bhar  Lai,  (I.  L.  R.,  13  All.  278);  Chuuni  Lai 
V.  Harnam  Das,  (I.  L.  R  ,  20  All.  302);  Par- 
mcsbri  Lai,  v.  Mohan  Lai  (I  L  R  20  Ml.  357); 
Bhagwan  Hamji  Marvvadi  v.  Gauu,  (I.  L.  R, 
20  Bom.  614);  Muhammad  Suloman  Khan  v, 
Muhammad  Yar  Khan,  (I.  L.  R.,  17  All. 
39);  Chodi  v.  Lalu,  (All  Weekly  Note*-,  1092, 
p.  60)  Ram  Sarup  t).  Ghaurani,  (I.  L.  R.,  21 
All.  453),  and  Uaubir  Singh  v.  Drigpal  Singh, 
(I.  L.  R.,  16  All.  23),  referred  to.  ALI  AH- 
MAD V.  NAZIRAN  BIBJ,  24  A-  642. 

932  AH.  181,  182~Art.  178,  179— Execu- 
tion of  decree — Limitation — Mesne  profi  ts.  Ap- 
plication to  ascertain  amount  of. 

Neither  article  178  nor  article  179  of 
the  second  Schedula  of  the  Limitation  Act 
applies  to  an  application  to  ascertain  the 
ainount  of  mesne  profits  awarded  by  the 
decree  in  a  suit  for  possession  of  immove- 
able property  and  mesne  profits  when  the 
amount  of  such  profits  is  left  to  be  ascer- 
tained after  the  decree.  19  Cal.,  132  ;  14  All., 
531  followed.  WaLIYA  BIBI  v.  NAZaR 
HASAN,  A-  W  N  1904  p.  146. 

938  Art.  ISl—Art.  182— Art.  178,  179— 
Decree  for  sale  of  hypothecated  property  on  a 
certain  date  in  default  of  payment — Order  for 
stay  of  execution  passed  before  date  fixed  for 
sale—Stibsequent  application  for  execution  more 
than  ihrez  years  from  date  of  decree. 

By  a  decree,  dated  10th  November  1897, 
it  was  provided  that,  in  default  of  the  defend- 
ants in  the  suit  paying  tho  sum  decreed  on  or 
before  the  lOth  iMay  1898,  the  hypothecated 
property  should  be  sold  At  the  date  of  the 
decree,  another  pnit  was  pending  in  the  same 
Court,  in  which  the  DeGree-holdcrs  were  de- 
fendants and  the  Judgment-debtors  plaintifTs. 
Oh  27th  November  1897,  the  j ndgment- deb- 
tors applied  under  section  248  of  the  Code  of 
Civil  Procedure  for  stay  of  execution  of  the 
decree  pending  tho  disposal  of  the  suit  in 
•which  they  were  the  plaintiffs.  On  the  Slat 
January  1898,  an  order  was  passed  staying 
execution  of  that  decree  until  the  disposal 
of"  the  otlier  suit.  Tho  last-mentioned  suit 
was  disposed  of  on  23rd  Docombor  1901,  and 
on  20th  March  1902,  tho  decree  holder  in  the 
earlier  suit  applied  that  tho  hypothecated 
properties  night  be  sold. 

Held  that  the  application  was  not  barred 
by  limitation,  it  being  governed  by  art.  178, 
and  not  by  art.  179,  inasmuch  as  no  prior  ap- 
plication for  execution  of  the  decree  or  to 
talce  some  step  in  aid  of  execution  of  the 
docree  had  been  made.  Art.  179  is  not 
exhaustive  of  applications  for  execution  of 
decrees.  There  are  cases  to  which  art.  178 
may  apply.  A  decree  which  directs  tho  sale 
of  mortgaged  property  in  default  of  payment 
of  the  mortgage  money  declared  duo  on  or  bo 
fore  the  date  fixed  in  the  decree  is  not  within 
the  meaning  of  para.  0,  column  3  of  art.  179, 
a  decree  directing  the  payment   of  the  amount 
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to  be  made  at  a  certain  date.  If,  however,  there 
is  al.so  a  p.ir.-,onal  ducroo  against  the  mortgagor 
and  the  application  is  to  execute  the  decree  as 
such,  limitation  will  run  from  the  date  of  the 
decree  undor  para.  1,  if  payment  is  enforceable 
undor  tho  docroo  from  tho  date  thereof  or  from 
a  future  date  under  paragraph  G,  if   payment 
can  be  onforoud  under  tho  ducree    only  ou  or 
after  such  future    date   fi.xed  in    tho    decree. 
Neither  para,  I  nor  6  can  apply  to  ,the  execu- 
tion of  a  mortgage    decroo,  as   such,  namely, 
to  an  application  for  sale   of    the    mortgiged 
property  which  tlia  decree    directs    to  bo  oold 
in    default    of   payment    of    tho    ascertained 
amount    on    or    before    the    day    fixed  in  tho 
decree.    Principles    laid    down  by    which   tho 
article  applicable  should  be  ascertained.     The 
decision  of  tho  Full  Bench    in  Mallikarjnnd'M 
Setti  V.  Lingamurti,  (I.  L.  R.,  25  Mad.  244),  ia 
connectin  with    questions    relating  to  limita- 
tion explained.     Muhammad   Sulem%a   Khan, 
V   Muhammad  Yarkhan,  (I.  L.  R.,  17  All.  39)  ; 
Muhammad  Islam  v.  Muhammad  A'a-an  (I.  L. 
R.,  16  All.  237)  ;  Thakur  Das  v.  Sh  uh    Lai,  (I. 
L.  R.,  8  Ali.  f-G)  ;'  All  Ahmad   v.  2>Jazlran  DLbi, 
(I.  L.  R.,  24  All.  542)  and  Ashrafuddia  Ahm:d 
V.  Bcpin  Bthari  Midllck,  (I.  L.  R.,  30  Cal.  407) 
approved  and  followed.     All   appiications  for 
the    execution   of  a    decree    for  saKi  of  mort- 
gaged property  are  not  governed    by  art.  178. 
Tho  true  criterion    in    determining   whether 
art.    179  or   art.    178   applies  to  a   particular 
application  is  to    ascertain   whether  anyone 
of  tlie  six  points  of  time   specified    in  columa 
3  of  art.  179  is  applicable  to  it,  and   if  none  of 
tliem  is  applicable,   it  is   only    then  that  art. 

178  will  apply.  Under  the  Limitation  Act  of 
1877  an  application  cannot  be  made  merely  for 
the  purpose  of  signifying  tho  decroe-holdor'g 
intention  to  keep  the  decree  in  force.  RUN- 
aiAH  GOUNDEN  t;.  NANJAPPA  ROW,    26 

M  780- 

934  Art.  181,  182— Arts.  178  and  179^ 
Decree-holder,  holding  sale-certificate,  applying 
for  delivery  of  possession,  under  S.318  G.  P.  C. 

An  application  by  a  decree-holder,  who 
purchases  in  an  exection-sala  certain  property 
and  obtains  a  sale-certificate,  for  delivery  of 
possesssion,  utider  S.  318,  G.  P.  C,  of  property 
purchased,  is  not  in  stri-ctness  an  application 
for  execution  of  the  decree,  a  direction  of 
delivery  of  possession  being  no  part  of  the 
decree.  So  in  the  case  of  an  application 
undor  S.  31S,    G.    P.  C,  Art,    178  and  not  Art. 

179  must  be  applied.  (3  B.  433,  3  B.  257,  17  B, 
228,  followed;  IdM  304,  considered.l^SULTAN 
SAHTB     CHIDAMBARAM     CHETTIAR.     4 

M.  L.  T  350. 

935  Art.  18i,  182— Arts.  178,  179-'ExecU' 
tion — When  prior  application  to  be  considered 
pending. 

So  long  as  tho  proceedings  in  executioa 
initiated  by  the  decree-holder  are  ponding 
his  right  to  apply  for  their  continuance 
occurs  from  day  to  day,  i.e.,  on  every  day  oa 
which  the  Gunrt  does  not  siio  molu  continue 
them.  Th.j  right  to  apply  for  execution  will 
not  be   barred  till  3   years  have   elapaod  after 
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the  proceeciings  have  ceased  to  be  pending. 

An  order  ••dismissing"  an  execution 
petition  on  the  ground  of  stay  of  execution 
pending  an  appeal  to  the  appellate  Court  is 
rot  a  nullity  ;  but,  if  passed  without  notice 
and  in  the  absence  of  parties  it  cannot  be 
regarded  as  an  order  bct.veen  the  parties  at 
all,  but  is  merely  a  direction  to  the  officer 
of  the  Court  to  remove  the  proceedings  from 
the  pending  list.  The  execution  petition  it 
self  should,  under  the  circumstances,  be  con- 
sidered as  pending.  CHALAVADI  v.  PA- 
LOORl  ALAMELARMAL.  18  M- L- J- 46 
936  Arts.  181,  182—krts.  US,  179— Ex- 
parte  Decree — Application  for  refund  of  the 
amount  of  decree  subsequently  set  aside- -Time 
for  making  such  application. 

An  application  for  refund  of  the  amount 
levied  iu  execution  of  an  ex  parte  decree  sub- 
sequently set  aside  is  governed  by  art.  178, 
Sch  II  of  the  Limitation  Act,  and  should  be 
made  within  three  years  from  the  date  of 
setting  aside  of  that  decree.  Kurupan  Za- 
tnindar  v.  Sadasiva,  (I.  L,  R.,  10  Mad.,  66) 
followed.  HARIS  CHANDRA  SHAHA  v. 
MOHAN  DASS.     28  C-  113- 

937  Art  181,  182— Art  178,  179 
—  kpj)lication  to  revive  former  application 
for    execution. 

Where  a  decree-holder  applied  for 
the  sale  of  shares  in  five  villages  and 
shares  in  two  villages  were  sold  and 
the  decree  was  satisfied,  but  subsequently 
rhe  sale  was  held  to  be  a  nullity,  and 
the  decree-holder  made  an  application  to 
revive     the   previous   application. 

Held  that  this  was  not  an  application 
coming  under  section  179  of  the  second 
schedule  of  the  Limitation  Act,  but  an 
application  to  which  article  178  applied, 
the  right  to  apply  accruing  on  the  date 
when  the  sale  was  held  to  be  a  nullity. 
3  All,  484;  7  Mad.,  695  dislinguished. 
BEHARI      LAL     MISR     v.     JAGAR   NATH 

PERSHAD.     A-  "W.  N.   2     1906-  p.    152 
=  3,  A-  I*.  J.  845-28  A  651. 

938  Art.  181,  182— Art.  178,  119— Madras 
Revenue  Recovery  Act,  Ss.  40,  38 — Applica- 
tion for  possession  by  purchaser. 

Art.  179  of  the  Limitation  Act  applies 
only  to  decrees  and  orders  of  a  Civil  Court. 
A  certificate  under  S.  38  of  the  Madras 
Revenue  Recovery  Act  is  not  a  decree  or 
order  of  a  Civil  Court;  snd  an  application  for 
possession  by  the  purchaser  in  a  sale  under 
S.  36  of  the  Madras  Revenue  Recovery  Act 
is  not  governed  by  Art.  179,  but  is  governed 
by  Art.  178  of  the  Limitation  Act.  S.  40  of 
tha  Madras  Revenue  Recovery  Act  places 
the  purchaser  in  the  position  of  a  decree- 
holder  for  the  purpose  of  putting  the 
machinery  of  the  Court  in  motion,  and  has 
not  the  efiect  of  making  by  implication  the 
law  of  limitation  with  reference  to  the  exe- 
cuion  of  decrees  or  orders  of  Civil  Courts 
applicable  to  processes  under  S.  40  of  the 
Rent  Recovery  Act. 

Semble  : — Art.     178   has    no   application 


to  applications  in  respect  of  which  the 
machinery  of  the  Civil  Procedure  Code  is  not 
to  bo  applied.  SAMBASIVA  MUDALIAR 
V.  PANCHANADA  PILLAI,  17  M-  L-  J-  44- 

939  Art.  1.S1,  18a— Art.  178,  179— Mortgage 
decree — Suit  for  redemption — Application  fur 
possession — Execution  of  decree — 4  L.  D.  R. 
1907  P.  (S3— See  T.  P.  A.  IV  of  1882  S.  89 
Col.  687. 

940  Art.  181,  182— Art.  178,  179— Parti- 
tion suit — PrilimiTiary  decree — Execution  of 
decree — Proceedinas  in  suit  -Limitation —  Res- 
judicata—86  P.  "L.  R.  1907—47  P,  R.  1906— 
See  C.  P.  C.  V.  of  1908  O.  XXVI  R.  13  Col. 
1608. 

941  Art  181,  182— Art.  178, 179— Execution  of 
decree '-Default  of  payment  of  the  debt— 5  B.  L, 
R.  540— See  T.  P.  A.  IV  of  1882  S.  89  Col, 
682. 

942  Art.  181— Art.  178— A.  W.  N.  1901  P. 
46  No.  34,  A.  W.  N.  1905  P.  45  No.  113, 
11  a  W.  N.  186  No.  288,  33  C.  881  No.  593, 
11  C.  W.  N.  674  Nj.  615,  57  P.  R.  1908  No. 
853,  29  A.  535  No.  896  10  B.  L.  R.  509  No. 
897,  16  M.  L.  J.  475  No.  899  supra  and  33  0. 
867  No.  981  infra, 

943  Art.  181,  182— Art.  178, 119- Applica- 
tion for  decree  for  recovery  of  balance  due  on 
mortgage— 6  O.  C.  114— See  T.  P.  A.  IV  of 
1882  s.  90  Col.  694. 

944  Art.  182— Art,  179- -Execution  of  dec- 
ree— Application  not  "in  accordance  with  law'^ 
— Civil  Procedure  Code,  section  336 — Insol- 
vency. 

Where  the  judgment-debtor  has  applied 
for  a  declaration  of  insolvency  and  proceed- 
ings in  insolvency  are  pending  on  his  ap- 
plication, no  application  for  execution  can 
be  made  against  the  judgment-debtor's  sure- 
ty. If,  therefore,  such  application  is  in  fact 
made,  it  will  not  be  an  application  "in  ac- 
cordance with  law"  within  the  meaning  of 
art.  179  {4)  of  the  second  schedule  to  tha 
Limitation  Act,  1877.  Chutter  v.  Nawal 
Singh  (T.  L.  R.,  12  All.  64),  followed. 

Held,  also,  that  the  resistance  of  tha 
decree-holder  to  the  judgment-debtor's  ap- 
plication for  insolvency  will  not  amount  to  tha 
taking  of  a  step  in-aid  of  execution  within 
the  meaning  of  art.  179.  LANGTU  PANDE  v. 
BaIJNaTH  SARAN  PANDE,  3  A.  L-  J-  143 
=  28  A.  887 

945  Art  182 — Ar^  179— Decree  granting  an 
injunction — Civil    Procedure    Code,  S.  260. 

Art.  179  of  ihe  second  schedule  to  the 
Limitation  Act,  1877,  does  not  apply  to 
an  application  asking  the  Court  to  enforce 
a  decree  granting  an  injunction  to  abstain 
from  some  particular  act.  Ail  that  the 
Court  has  to  see  is  wbetber  the  party  bound 
by  the  decree  has  had  an  opportunity  of 
obeying  the  decree  or  injauction,  and  has 
wilfully  failed  to  obey  it.  Ram  Saran 
V.  Chhatar  Singh.  I.  L  R  23  All.  465  followed 
BHAGWAN     DAS    V.    SUKHDEI,     8    ALJ 

836=28  A    800 

946  Art  I8:i—Art  179  ■ -Application  by 
transferee  of  decree — Application  in  accordance 
with    law. 
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An  application  by  a  tranafereo  of  a 
decree-bolder  for  execution  is  in  accordance 
witli  1  i-w.  Ravichmuidra  V.  Subrnmania.  (14 
M  L  J  393;  followed.  SUBBYA  GHETTY 
V.   RASGASWAMY.     2  M  L  J  339 


,  tion.  Raghicnandayi  Pernhad  v.  Bhuqon  Lnll 
i  ^i.-Jh-  ^  '  ^^  ^«^-  2^^)'  fJ'sfcinguishcd.  CJUKU- 
1  DEO  NARAYAN  SINHA  v.  AMIUT  NARA- 
I  IN  SINHA.     33  c.  689- 


947  Art.  182— Art.  179— Execution  of  decree 
— Application  in  continuation  of  previoios  pro- 
ceedinga  in  execution. 

On  the  7th  December  1903,  the  sale  of 
certain  immovable  property,  which  had  been 
attached  was  ordered.  On  the  30th  January 
1904,  the  Amin  reported  that  he  had  been 
unable  to  hold  the  sale,  as  there  were  no 
bidders.  Notice  of  this  fact  was  given  to  the 
decree  holder  and  ho  was  allowed  time  till 
the  10th  February  to  pay  in  fees  for  a  fresh 
Bale,  On  that  date,  no  steps  having  been 
taken  by  the  decree- holder,  the  case  was 
ordered  to  be  struck  off  "  for  the  present." 
On  the  13tb  January  1906,  the  decree-holder 
again  applied,  asking  that  the  property, 
which  was  still  under  attachmout,  might 
be  sold. 

Held  that  this  was  not  a  fresh  application 
in  execution,  but  merely  an  applicition  to 
revive  the  former  proceedings,  and  was  not 
barred  by  limitation.  Aikman  J.  MQJIB 
ULLAH  V.  UMED  BIBI.  A-  W-  N-  1907  39- 
948  Ar^.  lS2—krticle  179— Execution  of 
decree — Appeal — Appeal  not  pressed. 

Wbere  there  has  been  an  appeal  from  a 
decree  limitation  does  not  the  less  begin  to 
run  from  the  date  of  the  final  decree  in 
appeal  because  the  appeal  may  have  been 
dismissed  upon  the  representation  of  the 
appellant's  counsel  that  he  was  unable  to 
support  it,  Jeeynvgar  v.  Lakshrni  Dass,  16, 
M.  L.  J.,  393,  followed.  Hingan  Khan  v. 
Oanga  Par  shad,  1  All.,  293  and  B'azal  Husen 
V.  Raj  Bahadur,  20  All.,  124,  distinguished 
FAZL  LUR  RAHMAN  v.  SHAH  MUHAM- 
MAD  KHAN.  5  A  L-  J.  580  -  A- W-  N. 
1908  p.  161  =  30  A  885. 

949  Art.  182 -^rt.  179— Mortgage— Execu- 
tion—Sale— In  junctioii  —  Subsequent  applica- 
tion for  sale  of  the  entire  property —  Whether  in 
continuation  of  the  previous  application. 

A    obtained  a  mortgage    decree  against  G, 
and    he  applied    on    the    J  1th    January   1901,' 
for  sale  of  tiie   mortgaged    property.     G's  son 
claiming    a  portion    of    the   property    filed    a 
suit   and   obtained  an    inj  motion  for  stay  of 
the  sale  of    the  share    cla.med.     On    the  16th 
of  May  1901,    excluding    the    .share  of  G's  son 
the   property    was     put    up    for    sale.     There 
being    no    bid,    the    execution    case    was   dis- 
missed.    On    the    withdra>val    of   tbe   suit  by 
the  judgment-debtor's  son,    tlio  decree- holder 
renewed   his  application  for  sale  of  the  entire 
property  on  the  4th    of  July  190k     The  judg- 
ment-debtor   objected     ihat,   as    regards    the 
three-fourths    of    the    share  of    the    property, 
which    was   previously    put   up    for  sale,    the 
application  was  barred  by  limitation. 
iqa/^^^^^'  ^^^^  ^^^^  application  of  the  4th  July 
1904     must    be  treated    as   a    continuation  of 
the  former   one  of  lith   January    1901,  there- 
lore  the  execution    was  not  barred  by  limita 


A  ??9r/''f'    ^^^—^rt.   179~N.    W.    P.    Pent 
Act  (XII.  of  1881)  s.  35-Decreefor  rent— Exe- 
cution of  decree— Application  to  eject    tenant- 
Agra  Tenajicy  Act,  s.  175  et  seq.— Appeal. 
iQQi^    ^^'id-^older  obtained  under    Act   XII. 
IttSl,  3.  35  a  decree  for  arrears  of  rent  against 
certain  tenants.     The  decree-holder    did    no»; 
attempt  to   execute    this   decree    against    the 
tenants   until    more    than    three    years     had 
elapsed    from    the    date    thereof;    but    mean- 
while  she  did   apply  for   and    obtained    the 
t]3ctment  of  the  tnuants. 

Held  that  execution  of  the  decree  was 
barred,  and  that  the  decree-holder's  applica- 
tion ior  ejectment  could  not  operate  to 
save  limitation.  MAHARANl  OF  DUM- 
RAON  V.  BUDDHA  KURxMI,    28  A-  131- 

951-     Art  182 -Art  179- Deo ee  which  leaves 
matters  to  be  subsequently  ascertained. 

A  decree  which  leaves  certain  matters 
to  be  subsequently  ascertained  becomes  cap- 
able of  execution  as  to  them  only  when  they 
are  ascertained;  and  an  application  tor  exe- 
cution of  such  a  decree  in  regard  to  such 
matters  will  not  be  barred  if  presented  with- 
in three  years  of  the  time  when,  by  .such 
matters  being  settled,  it  becomes  executable. 
RATNACHALAM  AYYAR  v.  VENKATA- 
RAMA   AYYAR,  29  M- 46. 

952-     Art  162- Art  179    II.     Bengal  Tejian- 
cy  Act  {VIII  of  1885),  Sch.  Ill  Art,  6. 

An  application  for  execution  of  a  decree 
for  a  sum  not  exceeding  Rs.  509,  obtained  by 
a  co-sharer  landlord  for  his  share  of  the  renc, 
IS  governed  by  Art.  179  of  the  Second  Sche- 
dule of  the  Limitation  Act  (XV  of  1877).  and 
not  by  Art.  6  of  the  Third  Schedule  of  the 
Bengal  Tenancy  Act  (VIII  of  1885)  KEDvR 
NATH  BaNERJEE    v.  ARDHA    CHANDER 

i^OY.    29  C  54  =  5  OWN  763. 

953     '^rt:     182  — Art:     179— Execution    of 
decree— Limitation.     Dtcree  made    payable   by 
inslalments    during  specified  jnonths~22  P.  R 
1905— See   C.  P.  C.    V.  of  1908   O.  XXI.    R  22 
Col:  1536. 

654     Art     182=.  Art     179    Application    for 
execution— Continuation  of  old  proceedings. 

Where  it  appeared  ihat  execution 
proceedings  were  stayed  sine  die  on  aco  JU'it 
of  appeal  against  an  interlocutory  order  jind 
after  the  decision  of  the  appeal  the  decree 
holder  did  not  comply  with  tUe  direction  of 
the  exeeution  Court  to  pay  certain  fees,  held 
that  this  application  for  execution  could  not 
be  booked  upon  as  a  continuation  of  the  old 
pioceediugs.  23  Cat.,  397,  disiingmshed. 
DHUKIRAM  SRIMANl  v.  JOGENDRA 
CHANDRA    SEN    6    W-   N-    C-    347. 

955  Art  182— An  179— Decree.— Applica- 
tion for  execution — Attachment  of  immweable 
property — No  description  or  rpcciJicaUon  of 
interest — Heturned  for  amendment — Limita- 
lio)i  : — 

Where  an  application  for     execution  of  £k 
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decree  by  attacbment  was  made  within  tVio 
period  of  liinitation,  bub  it  omitted  to  give 
any  doscriptioa  of  the  property  and  t.lie  judg- 
ment-debtor's interest  therein,  and  the  Court 
having  registered  tlie  application  returned  it 
to  the  decree-bolder  tor  amendment,  and  the 
amondnient  was  made  after  the  expiry  of  the 
period  of  limitation  : — 

Held,  that  the  amendment  related  back 
to  the  date  of  the  application  and  the 
application  was  not  time  barred.  20  A  478; 
1893  A.  W.  N.  112  and  10  C.  54  ref.  to.— 
MUHAMMAD  RAZ  v.    ALI  SAJJAD,    2  A.  L 

J.  867. 

956  Art  182  =  Art  179  Injunetion—Per- 
'petual  injunction. 

Held,  that  the  plaintiffs  having  already 
obtained  a  decree  for  a  perpetual  iujunciicn 
cannot  get  another  decree  to  the  same 
effect   against    the    same    defendants. 

When  a  Court  issues  an  order  toaparty 
in  a  suit  for  abstention  from  any  par  bier - 
lar  act,  and  when  the  person  to  whom 
the  order  has  been  issued  disobeys  that 
order  he  is  guilty  of  contempt  of  Court, 
and  the  Court  can  take  proceedings  to 
enforce  its  authority  notwithstanding  any- 
thing contained  in  Article  179  of  Shedule 
II  of  the  Limitation  Act.  RAM  SARN  v 
CHATAR  SINGH.  W  N  A  1901  P  142  = 
83  A  486. 

957  Art. 183— Ait.  179— Execution  of  decree 
— Decree  under  Section  88  of  the  Transfer  of 
Property  Act — Application  for  sale  granted — 
Execution  stiuck  off  for  default —  Subsequoif 
application  more  than  three  years  after. 

A  decree  under  Section  88  of  the  Transfer 
of  Property  Act  was  passed  on  •  the  30th 
August  1895.  On  the  30th  October  1896,  after 
notice  of  the  execution  was  issued  to  the 
Judgment  debtor,  the  Execution  Court  grant 
ed  the  decree-holder's  petition  presented  on 
the  3Uth  September  1896  for  a  proclamation 
to  be  issued  under  Sections  286  and  287  of 
the  Civil  Procedure  Code.  On  the  19th  De- 
cember the  application  for  execution  was 
dismissed,  as  no  batta  had  been  paid.  On  the 
10th  Occober  189G  another  apphcation  for 
execution  was  presented,  but  from  that  date 
no  further  stup  in  execution  was  taken  till 
the  present  application  was  made  on  the 
20th  November  1899. 

Held,  that  the  order  of  the  30th  October 
1896  must  be  held  to  be  an  order  absolute 
for  sale,  as  well  as  an  order  directing  certain 
further  step  in  execution  ;  and  such  being 
the  case,  it  was  not  open  to  the  decree-holder 
to  apply  for  an  order  under  Section  89  of  the 
Transfer  of  Property  Act,  and  the  application 
for  execution  was  barred  by  limitation  as 
having  been  presented  more  than  three  years 
from  the  date  of  the  last  similar  application 
VENKATARAZU  v.    CHINNA    RAMAVYA. 

24  M.  695- 

957  {a)  Art.  182— Art.  179— Appeal  by 
some  of  the  Dcfmdanis  against  portion  of  decei 
dismissed- -Limitation  32  P.  B.  1907  See  Col. 
1499. 
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958-  Art  182— .\rt  179— Revivor— Execu- 
tion of  Decree — Order  striking  off  an  ayplica- 
lion  —S''cond  application — Code  of  Civil  Pro- 
cedure, S.  235 — Limitation. 

Held,  that  where  in  consequence  of  pro- 
ceedings taken  by  some  judgment-debtor  to 
set  aside  a  sale  held  in  execution  of  a  decree 
tiiere  was  delay  in  the  making  of  the  second 
applicition  for  execution,  which  was  made 
more  than  three  years  after  the  first  applica- 
tion, though  made  in  the  form  prescribed  by 
S.  235  of  the  Code  of  Civil  Procedure,  was 
not  an  application  for  execution  de  novo,  but 
wa?  an  application  to  revive  the  former  exe- 
cution pioceodings,  and  execution  of  the 
decree  was,  therefore,  not  time  barred.  11  A 
482  foil.  MOINUDDIN  KHAN  v.  CHAJJQ 
SINGH.     2A.I-  J.  276. 

958.  (a;  Art  182—179-~Mortgage  order  ab- 
solute for  sale  — 16  M.  L.  J.  503  See  Col.  673. 

959  Art.  182— Art.  179— Execution  of  dec- 
ree, application  for — Limitation — Decree,  exe- 
cution of  in  a  case  in  which  only  one  out  of 
several  defendants  appeals, — Agreement  in 
adjustment  of  decree — Public  policy,  agree- 
vient  not  opposed  to — Estoppel. 

D.  the  first  mortgagee  sued  M.  the   morfc. 
gagor,  S.  and  J.  the    second    and    third  mort- 
gagees for    possession   of   the    morgaged    pro- 
perty and  for  arrears  of  interest.     D.    obtain- 
ed a  decree  af^ainst  all  three  defendants  joint- 
ly for  possession  and  also  for    a    certain  sum 
as    interest.     On    appeal   by    D.  the   District 
-Judge  by    his   decree    dated    18th    May,    1866, 
increased    the    amount    of    interest.     One    of 
the    defendants    J.  appealed    to    the    Judicial 
Commissioner's  Court,  which    on    19th    July, 
1893,  dismissed  the  suit  for  interest  as  against 
J.    The  other  two    defendants,  S.    and  M.  did 
not  appeal  ag  inst  the  Dibtrict  Judge's  decree 
D    applied    for  execution    against  S.  and  M    of 
the  decree  of    the  District  Judge.     S.  and    M, 
pleaded    that  the  application    was    barred  by 
limitation,    which    began    to     run     from    the 
date  of  the  District  Judge's  decree.    They  also 
pleaded  that  it  had  been  agreed  between  them 
and  D.  that  if    they  did    not    appeal    against 
the   District    Judge's   decree,    D,    would   not 
execute     that     decree     against    them.      The 
Court  of    first  appeal  decided  that  the^  appli- 
cation   was  within  time  ;  that  agreement  wag 
against  public  policy  and  illegal;  that  it  could 
not     be     recognized     under      sec,    258,    Civil 
Procedure  Code.     On  second  apppeal, 

Held,  that  '  appeal '  in  art.  179,  Scb.  II  of 
the  Limitation  Act  means  any  appeal  by 
any  party  ;  and  as  the  decree  of  the  District 
Judge  was  againstall  three  defendants  jointly, 
and  not  against  them  severally  for  severa^ 
amounts  the  appeal  of  J.  alone  was  an  appea 
within  the  meaning  of  the  article  and  that 
limitation  began  to  run  from  the  date  of  the 
decree  of  the  Judicial  Commissioner. 

Held  also  that  the  agreement  pleaded  by  S. 
and  M.  was  not  opposed  to  public  policy.  The 
mere  fact  that  the  agreement  may  amount  to 
an  adjustment  of  the  decree  does  not  stand 
in  the  way  of  a  plea  of  estoppel  being  founded 
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ou  it— SOMEStlUR    DAT   v.    DUNIA    PRA- 
SAD, 5  0  C .  217. 

960  Art  lS2-Art  179— Execution  of  decree 
— Limitation  Step-in-aid  of  execution — Ap- 
plication under  Section  223,  G.  P.  G.  for  trans- 
fer of  decree. 

An  application  to  send  tho  decree  to 
another  Court  for  execution  under  section 
223  of  the  Civil  Procedure  Code  is  a  step- 
in-aid  of  execution  within  the  moaning  of 
article  179  of  tho  second  sclieulo  of  the 
Limitation  Act.  22  Gal.,  375  followed.  BAL- 
DEO  DAS  V.  CHUNI  LAL. 

961  ^rt  182— Art  179— Step  in  aid  of 
execution- -Application  by  decree  holder  to  be 
put  in  possession  of  property  of  judgraent- 
debtor  purchased  by  him  in  execution  of  decree. 

An  application  by  a  decree- holder  to  be 
put  iu  possession  of  property  of  the  judgment- 
debtor  purchased  by  him  in  execution  of  his 
decree  is  a  step  in  aid  of  execution  within 
the  meaning  of  article  179  of  the  second 
Schedule  of  the  Limitation  Act.  27  Ca\.,  709, 
followed  27  P.  R.  1888,  referred  to  Musammat 
LAL  DEVI  V.  KARIM    BAKHSH.    18  P.  R. 

1904 

963  Art  182— Art  179— Execution  of 
decree — Final  decree  or  order  of  Appelate 
Qotirt. 

Y.  obtained  a  decree  against  H,  on  23rd 
December,  1895,  from  tho  first  Court.  A  a 
appeal  by  H.  against  that  decree  was  with- 
drawn and  therefore  dismissed  on  14Lh 
October,  1898.  No  decree  or  formal  order 
was  drawn  up  dismissing  the  appeal.  On 
18th  March,  1899  Y  applied  to  execute  the 
decree  of  23rd  December,  1895, 

Held,  that  the  words  "  the  final  decree  or 
order  of  the  Appellate  Court"  in  art.  179(2), 
sch,  II  of  the  Limitation  Act,  are  very 
wide  and  cannot  be  limited  to  a  decree  or 
order  which  is  capable  of  execution. 

Held,  therefore,  that  \''s  i>pplication  was 
not  barred,  as  time  began  to  run  from  I4th 
October,  1898.  MOHAMMAD  HUSAIN  v. 
MOHOMMAD   YUSUF,  8  O.  C  ,  50- 

964  Art.  182~Ar<.  179— Application  for 
execution  in  accordance  with  law. 

An  application  for  execution  not  in  ac- 
cordance with  the  terms  of  the  decree  is 
not  an  application  in  accordance  with  law 
to  take  some  step  in  aid  of  execution  with- 
in the  meaning  of  Article  179,  Schedule  II 
of  the  Limitation  Act.  SRI  RAM  v.  MaJID- 
UD-DIN,  98  p.  R.,  1901. 

965  Art.  lQ2—\rt.  110 -Execution  of  dec- 
tee — Decree  of  Appellate  Gourt — Order  of  re- 
mand.— Order  setting  aside  is  a  decree — 5  0.  G. 
301— See  G.  P,  C.  V,  of  1908  O.  XLI  R.  23  Col. 
167G. 

966  ^rt.  182 -Art.  179— First  application 
for  sale  of  B  disndssed,  second  application 
for  sale  of  C  dismissed — Third  application  to 
sell  D  not  treated  as  in  continuation. 

A  decree  holder  having  a  decree  for  the 
sale  of  several  properties  against  the  repre- 
sentatives of  I  applied  for  execution  on  the 
7th    August,     190(3,  against     the    village    B, 
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which  had  come  on  partition,  between  the 
heirs  of  I,  to  S,  and  wliicb  was  mentioned 
in  the  order  absolute  as  liable  to  be  told. 
S  objected  on  the  ground  that  she  had 
paid  the  proportionate  share  of  tho  decre- 
tal amount.  Tho  application  was  dismi.ssod. 
Thereupon,  on  the  20th  fJanuary,  1902.  tho 
decree-holder  applied  for  sale  of  another 
village  iu  possession  of  the  other  set  of 
heirs  of  I,  They  objected  and  their  pro- 
perty was  released  on  the  ground  that  tho 
village  B  ought  to  be  sold  first.  The  de- 
cree-holder applied  for  sale  of  Bon  9th  Feb- 
ruary 1907. 

Held,  that  the  execution  of  decree  was 
barred  by  limitation  and  the  decree  holder 
could  not  get  tho  benefit  of  intervening 
proceedings  against  the  second  sot  of  I's 
heirs.  The  npplic;',tion  cou'd  i.ot  be  treated 
as  an  application  in  contii.uation  of  the 
application  to  sell  the  other  villoge  in 
pcrsession  of  the  second  set  of  *heirs  as  S 
had  no  interest  iu  that.  Further  it  could 
not  be  t^-catcd  as  an  applicntion  made  in 
continuation  of  tlje  application  of  1000  as 
that  application  had  lecn  dismisted.  SAFIA 
BEGAM  V.  SHIAM  PRASAD.  5  A-  L.  J.  622- 

967  Art  182- -Art  179—Apjplication  for 
execution  of  mortgage  decree  after  partial 
satisfaction  by  a  previous  execution  proceeding  — 
Transfer  of  Property  Act  {IV  of  1882)  Section, 
90 — Order  of  the  Gourt  passing  a  decree  for 
the     balance — Decree. 

Where  on  an  application  under  section 
90  of  the  transfer  of  Property  Act,  tna 
Gourt  passed  an  order  for  tho  balance  of 
the  decretal  amount  to  be  recovered,  and 
a  decree  specifying  the  exact  amount  to  be 
recovered  was  passed  three  days  later  in 
accordance    with     that     order. 

Held,  that  as  regards  an  application  for 
execution,  limitation  of  3  years  will  be 
counted  from  the  date  of  tho  decree  and 
not  from  the  date  of  the  order.  INIADAN 
MOHAN    DAS    v.   KOBIN    KISHORE     DEB 

3  C  L   J  291. 

968  Art  182— Art  no  -Execution  of — decree. 
—  Defective  application  for  execution — Step-in- 
aid  of  execution  when  effective — Meaning  of  »the 
words  "in  accordance  loith'"  law — iVo  effect  of 
issuing  notice. 

Held,  that  neither  an  application  of  exe- 
cution by  a  decree  which  is  not  made  "  in 
accordance  with  law"  nor  the  notice  under 
section  248  Civil  Procedure  Code  issued  there- 
under, does  give  a  fresh  sta.yting  point  of 
limitation  under  article  179  (4)  and  (5)  of 
2nd  schedule  to  the  Indian  Limitation  Act 
and  that  ary  other  act  done  by  the  decree- 
holder  towards  further  progress  of  the  pro- 
ceedings thereon,  is  not  a  "step  in  ad"  of 
execution  within  the  meaning  of  the  said 
article. 

Held,  also,  that  "applying  in  accord- 
ance witht  law"  means  applying  in  terms 
of  decree,  to  the  competent  court  to  do 
something  the  Gourt  is  competent  to  do;  and 
that  the  words  "in  accordance  with  law" 
in    article  179,  govern    the    words   "  to    tho 
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proper   Court   for  execution." 

Held,  further,  that  au  application  not 
in  accordance  with  the  docreo  does  not  also 
amount  to  "a  step  inaid"  within  the  terms 
of   article  (179)    of    the    said     Act.     OXNGA- 

RAM  V.  DURGI.   825  P-  W-  R ,  1908  =  125 
P  L-  R-  1908- 

969  ^rt  182— Art  Hi)— Execution  of  dec- 
ree— Limilation — Application  for  a  "  seal 
toarrant.^' 

Held,  that  an  opplication  made  to  the 
Court  of  Small  Causes  at  Calcutta,  in  execu- 
tion of  a  decree  issued  therefrom,  for  the 
issue  of  a  "seal  war'-an'  *'  is  an  application 
to  the  Court  to  take  a  step  in  aid  of  execu- 
tion of  the  decree  within  the  meaning  of 
article  179  of  the  second  schedule  to  the 
Tndim  Limitation  Act,  1877,  29  Gal,  581 
referred  to. 

And  such  would  be  the  case  notwith- 
Btanding  that,  owing  to  the  absence  of  the 
record  in  another  Court,  a  seal  warrant  could 
not  at  once  issue  on  the  acceptance  of  the 
decree-holder's  application.  LACHHMAN 
DASt;.     NARAIN  DAS  3    A-  L- J-    815  -  W- 

N-  A  1906  P  269 

970  A?-^  182— Art.  179— Application  for 
loilhrawat  of  money  standing  to  the  credit  of 
a  decree- holder,  whether"'  a  step  in  aid  of 
execution"  —  Application  for  a  ministerial 
order  distiv  gin  shed. 

An  application  by  a  decree  holder  for 
withdrawal  of  mone)'  standing  to  his  credit, 
although  made  in  accordance  with  the  rules 
prescribed  by  the  High  Court,  is  for  an  order 
ministerial  and  not  judicial,  and,  as  such, 
is  not  'a  step  in  aid  of  execution  within  the 
meaning  of  article  179,  schedule  II  of  the 
Ijimitatiou  Act.— 8  Gal,  89,10  Gal.,  549,11 
Cal ,  227,  23  Gal,  196  referred  to.  27  Gal,  709. 
8  W.  N.  Gal  ?,Q2  distinguished.  SAD  \  NAN  DA 
SARMAy.  KALI    SANKAR    BAJPAI.     3.    Q- 

L.  J.  95 

971  Art.  185— Art  179— Execution  of  decree 
— Limitation — Suspension  of  exeeution  by  or- 
der of  Gourt. 

On  the  21st  September  1897  a  decree  was 
passed  by  the  Original  Court  after  the  decree 
originally  passed  was  set  aside  by  the  appellate 
Court  and  the  case  was  remanded  for  fresh 
decision.  On  26th  August  1898,  the  decree 
was  set  aside  on  appeal.  On  the  30th  January 
1901,  the  High  Court  reversed  the  decree  of 
lower  appellite  Court  and  remanded  the 
appeal  for  retrial.  On  the  6th  June  1902  the 
the  lower  appellate  Court  confirmed  the  decree 
of  the  21st  September  1897  and  held  that  the 
appeal  abated  by  representatives  of  one  of 
the  deceased  defendant-respondents  not  hav- 
ing been  brought  on  record.  On  the  19th 
January  1904  application  was  made  for  execu- 
tion of  the  dej  ree  and  the  judgment  debtor 
contended  that  it  was  barred  by  limitation. 

Held,  that  the  contsntion  was  not  v\lid. 
20  All,  124  referred  to.     KEWaL  v.  TIRKHA. 

1.   M    L.  T    59  =  3  A.  L-    J  8  =  A  W  N- 
1906  p.  27 

972  Art.l82  —  .Krt.  17 g -Execution  appli- 
Qationby   mother   as    next  friend   of  her    son 


Acts  Sup:  Govt.    (IX  of  1908)    (Contd.) 

wrongly    described  as  minor,  not  in  accordance 
ivith  law  to  save  limitation. 

The  question  was  whether  the  exe- 
cution application,  made  by  the  mother 
of  the  decree-holder,  aa  his  next  friend, 
describing  him  as  a  minor,  while  in  reolity 
he  was  a  major,  was  an  application 
effective  for  the  purpose  of  keeping  alive  the 
decree  and  preventing  the  execution  thereof 
being  barred  by  limitation.  Thelower  Court 
was  of  opinion  that  the  application  by  the 
mother  was  nothing  more  than  an  irregu- 
larity and  that  the  proceedings  were  only 
technically  defective. 

Held,  on  appeal,  the  application  was 
not  one  in  accordance  with  law  for  the  pur- 
poses of  the  above  Art.  179  and  the  question 
was  not  whether  the  proceedings  by  the 
mother  were  void  for  all  purposes,  hut 
whether  they  amounted  to  an  application 
according  to  law  for  a  step  In  aid  of  execution 
(21  C  866  dist)  within  the  said  article;  on 
behalf  of  the  respondent,  it  was  contended 
that  the  application  should  be  treated  as 
made  by  the  respondeat  the  decree  holder, 
that  it  fulfilled  the  requirements  of  S.  235 
Civ.  Pro.  Code  and  was,  therefore,  in  accord- 
ance with  law,  since  it  was  verified,  by  the 
mother  and  the  section  did  not  require  that 
it  should  be  signed  by  the  applicant  and  it 
was  held,  that,  on  the  face  of  the  applicition 
it  was  clearly  the  application  of  the  mother, 
and  not  that  of  the  respondent.  POTUKU-- 
CHI  SARAMMA  v.  DONEPUDI  SESHAYYA. 
1  M.  L  T.  113. 

973  Ar^;  1Q2—Art  179— Step  in  aid  of  execu- 
tion— Leave  tobid  at  sale — Prayer  for  amount 
bid  to  be  set  off    against   decree, 

A  decree-holder's  application  in  which  he 
not  merely  asked  for  leave  to  bid  at  the  sale, 
but  further  prayed  that  the  amount  which 
he  did  might  be  set  off  against  the  decretal 
amount  due  to  him,  was  a  step  in  aid  of 
execution,  within  the  meaning  of  Art.  179 
of  Sch.  II  of  the  Limitation  Act.  (12  A.  899 
(F.  B.;,  fol  30  C.  761  (769) ;  10  C.  W.  N.  209,  13 
A.  211,  21  B.  831,  22  A.  399,  9  C.  430,  23  C. 
690,  refd.  to  NABaDEPA  CHENDRA 
MAETI  V.  BEPIN  CHANDRA  PAUL  12  C- 
WN   621. 

974  Ar^  \82—Art  179— Execution  of 
decree — Limitation — Mortgage-decree.  Appeal 
against,  by  one  of  the  mortgagors. 

On  the  2nd  November  1894  a  decree  for 
sale  of  the  mortgaged  property  was  passed 
against  all  the  mortgagors.  An  order  absolute 
^or  sale  was  passed  on  15th  January  1898. 
Meanwhile  one  of  the  mortgagors  appealed 
and  his  appeal  was  finally  dismissed  by  tha 
High  Court  on  the  11th  February  1901.  To 
an  application  for  execution  presented  to 
Court  on  the  4th  February  1904.  it  was  object- 
ed that  the  application  was  baried  by 
limitation. 

Held,  that  the  olijction  was  not  valid, 
the  appeal  filed  by  one  of  the  mortgagors 
against  the  mortgage  decree  saved  limita-- 
tlon  against    the    objector   as   well  as  agaiusfc 
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the  other  mortgagors.  The  decree  not  being 
a  moneydocreo  capable  of  execution  in  its 
entirety  against  any  of  the  j  idgment- 
debtors  could  not  bo  executed  against  the 
mortgaged  property,  for  there  was  no  speci- 
fication of  shares  of  the  mortgagors  in  the 
mortgage-deed.  1  All,  L.  J.  109,  13  All,  1 
(F.    B.)    distinguished.      DHUMAN    MAL  v. 

PANNA  LAL.  3  A  L  J  881  -  W  N  ,  All. 
1906,   p.  155 

975  A?i.  182— Art  119  — Decree  in  redemi:)- 
Hon  suit — Payment  of  mortgage  money — 
A  condition  precedent  to  applications  for 
execiitivy  decree. 

Where  a    decree  in   a   redemption    suit 
directed  the  plaintiff  to  recover  possession  of 

the  mortgaged  property  *'  on    payment of 

Rs.  8G5,  "  and  no  time  was  fixed,  within 
which  the  payment  was  to  be  made,  the 
payment  of  the  mortgage  money  is,  no  doubt, 
a  condition  precedent  to  the  making  of  an 
order  for  the  delivery  of  the  property,  but  it 
is  not  a  condition  precedent  to  the  making 
of  an  application  for  a  conditional  order 
An  application,  therefore,  for  execution  of 
the  decree,  without  paying  the  amount  is 
"  in  accordance  with  law,"  within  the  mean- 
ing of  Art.  179.  (16  B.  480  foil).  SYED 
HUSSAIN  SAIB  UOWTHEN  v  RAJAGO- 
PALA  MUDALIAR.     80  M-  28 

976  A/-^  182— Art.  179—Beiiainidar's  ap- 
plication J  or  execution  is  application  made 
in  accordance  with  law. 

Held,  that  an  application  for  execution 
made  by  a  b  naniidor  is  a  good  application 
made  in  accordance  with  law  and  saves  limi-, 
tation.  (4  B.  L  R.  App.  40,  5  C.  L.  R.  253 
9  C.  633,  16  C.  355,  19  W.  R.  255,  20  C,  388, 
16  A,  483,  2  M.  L.  T.  93,  21  A.  380,  30  C. 
265  18  A.  69,28  A.  44, '22B.  672,  22  Bom. 
820,  21  M.  30,  15  M.  267,  21  M.  388,  refd.) 
ABDUL  WAHID  KHAN  v.  NAWAB  BA- 
QAR  ALI  KHAN.     10-  0-  C-  263. 

977  Ar«.  182— Art.  179— Execution  of  dec- 
res  — Rateable  distribution  of  assets — Applica- 
tion to  withdraw  money  from  Court  if  step 
i7i  aid  of  execution  of  decree 

Held,  that  an  order  allowing  the  dec- 
ree-holder to  withdraw  the  money  which 
he  was  entitled  to  have  as  part  satisfaction 
of  bis  decree  was  a  ministerial  order;  and 
the  application  made  by  the  decree-hDlder 
for  withdrawal  of  the  money,  submitted  in 
the  first  instance  to  the  chief  ministerial 
officer  of  the  Court,  could  not  be  regarded 
as  an  application  with  a  view  lo  take  some 
step  in  aid  of  execution  of  the  decree  with- 
in the  meaning  of  Art.  179  of  Schedule  II 
of  the  Limitation  Act,  although  such  an 
application  is  finally  submitted  to  the  Judge 
in  charge  of  the  account  department  for 
orders.  SAD\NANDA  SARMA  v.  KALI  SAN- 
KAR  RAJFAI,  IOC.  W    N-  28- 

978  Art.  182— Art.  179— Defective  applica- 
tion—Prayer fur  issue  of  notice — Step-in-aid 
of  sxecution. 

Where  an  application  for  execution, 
though  defective  iu  form,   contaius  a   prayer 


for  a  notice  to  bo  issued  to  the  judgment- 
debtor  under  S.  248  of  the  Civ.  i-io.  Code, 
and  the  notice  is  accordingly  issued,  it  is  aa 
application  made  in  accordance  with  Jaw 
and  is  a  step  in  aid  of  execution  within  the 
meaning  of  Art,  179.  15  A.  84,  25  C.  694,  23 
A.  102  16  M.  142,  0  P.  R.  1895,  17  C.  631,  23 
C.  217,  13  B.  237.  22  B.  83,  19  B,  34,  refd.  t>.) 
SHANK  AH  LaL  v.  ZORAWAR  SINGH. 
116  P  R   1907 

979  Art.  1^2  — Art.  179— Explanation— Dec- 
ree paifsed  jointly — Applicatiun  for  execution 
against  one  of  the  judgment  debtors — Surety 
and  the  judgment  debtor  8  B.  L.  R.  807  See 
G.  P.  C.  V.  of  1908   S.  145   Col,  1371. 

980  ^rt.  182— Art.  179— Partition  suit^ 
Priliminary  decree — Execution  of  decree  prO' 
ceedings  in  suit — Limitation — Itesjudicata.  47, 
P.  R.  1906.  See  G.  P.  G.  V.  of  1908  O.  XXVI. 
R.  13.  Col,  1608. 

980  (^)  Ar^  182— Art.  179 -Civil  Circulars 
Rule  80— Decree  Execution— Application  for 
execution  —  Application  not  accompanied  by  copy 
of  the  decree  Application  made  'in  accordance 
with  laio— Construe  ion  of  a  rule. 

An  application  for  execution  of  a  decree 
though  not  accompanied  by  a  copy  of  the 
decree,  as  required  by  Ru'e  80  of  the  High 
Court  Circulars  fCivil),  is  an  application  ia 
accordance  with  law,  within  the  meaning  of 
Article  179,  Schedule  II  of  the  Limitation 
Act,  1877. 

The  proper  view  to  take  of  Rule  80  is 
not  that  it  prescribes  the  e?5^entials  which  an 
application  for  execution  must  contain,  and 
which  are  necessary  to  constitute  the  appli- 
cation itself  an  application  in  accordance 
with  law,  but  that  it  requires  something 
further  besides  the  application  itself  an 
accompaniment  extraneous  to  the  appl  ca  ion 
as  a  condition  precedeutto  further  action  by 
the  Court  executing  the  decree.— 5  Bom.  L, 
R.,  S94,  not  followed.     28  Mad.,  557,  followed. 

The  Limitation  Actas  an  enacnicnt  of 
a  restrictive  character  must  be  strictlv  con- 
strued.—I  i^om.,  19, followed.  RAMCHANDRA 
SADASHIV  t;.  LAXMAN    SADASHiV.     8B 

L.  R.  892  =  81  B  162- 

981  A7i.  182,  181— Art.  179,  178- Mort- 
gage decree — Execution  of  decree — Application 
for  a  decree  under  section  90 — Transfer  of 
Property  Act  (IV  of  1882J,  section  90— Step  in 
aid  of  execution — Limitation  Act  {XV  of  1877) 
Schedule  II,  Article  178 — '  Application  in  ac- 
cordance ivith  law'     Mea7iivg  of — 

An  application  for  a  decree  absolute 
under  section  90  of  the  Transfer  of  Property 
Act  is  an  application  for  a  supplemental 
decree  in  the  suit  and  not  an  application  in 
aid  of  execution  of  the  original  decree  within 
the  meaning  of  article  178  of  schedule  second 
of  the  Limitation  Act.  18  All,  356;  21  All^ 
453,  dissented  from. 

Queer c — Where  the  mortgage  decree  con- 
tained a  clause  entitling  the  decree-holder 
to  proceed  against  property  of  the  j  idgment- 
debtor  other  than  those  iucludt;d  in  the 
mortgage     decree,    whether    an    applicatioa 
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for  a  dooreo  under  sootion.90  was  or  was  not 

noosesary  ? 

Whuro  tho  salo  of  tlio  raorfcgagod  propor- 
tios  IS  sob  asido,  ail  application  for  a  douroo 
under  section  90  is  nob  an  application  in 
accordance    wibh    law     within    bho    meaning 

^It?;'x';'°^°    ^^^    ^''     ^^    ^°     save     limitation. 
PUUNA   CHANDRA    MANDaL    v.    RADHA 

^oc«?  ^/?^'    ^  C.  L.  J.  141=^38  C  867. 

982  Art  m-AH.  179 -Li  accordance 
with  laio-^Step  in  aid  of  execution- Applica- 
tion for  personal  decree  where  it  was  not 
necessary, 

A  consent  decree  passed  on  the  25th 
February  1886,  nob  only  provided  for  the 
sa  e  of  the  mortgaged  property,  bat  was 
ftl»o  a  personal  decree.   In  1893,  the  raortgaaod 

1901  application  was  made  for  execution  o 
the  decree,  but  it  was  struck  of?.  Again 
was  m'adf  ?  °'  f'^bruary.  190i.  applica^fon 
was  made  for  a  decree  under  section  90  of 
the  Iransfer  of  Property  Act.  This  appli- 
cation was  dismissed,  the  Court  holding 
that  inasmuch  as  the  original  decree  pro 
vided  also  for  personal  payment  by  the  \  idg- 
ment-debtors,    no    decree  \xader     sectioV  90 

Tn'^p  T'"'^'^'  ^^^  daoree-holders  then 
made  .ha  present  application  for  execution 
of  the  decree.  Judgment-debtors  pleaded  that 
lu  wa?  time- barred. 

V.r.l^f'^'^'  ^^"^^  ^^^  intention  of  the  decree- 
holders  mast  be  takon  to  have  been  to 
apply  for  the  execution  of  their  decvoe  and 
J^Qe  application  might,  with  amendment, 
nave  been  treated  as  an  application  for  exe- 
cution of  the  decree,  instead  of  an  applica- 
tion for  a  decree. 

o^r-^^f'h  f^^i^^^er,  that  the  application  of  the 
^drd  of  February,  was  an  application  or  a  step 
in  am  o_t  execution  within  the  meaning  of 
the    Limitation  Act.     MOTI    LAL    v.    SUKH 

^EO.    4  A.  I,.  J.  40-=  A.   W.  N.  (1907)29. 

932  Art  182~-Art.  179 -Execution  of  dec- 
re.e~-LimUation-~A.    W.    N.    1907   P.    39-See 

noo      y-  ""^  ^^^Q  0-  XXI-  R'  16  Col.  1504. 

y8d  Art.  183— Art.  179— In  accordance  with 
taw  -Execution    of   decree— 26   A.    19— See    C 

r>o7-  °^  ^^^^  0-  "I  R-  2  Col.  U29. 

984  Art.  182— Art  179—Ex-xution  of  decree 
—D-.cree  of  appellate  Court-Order  of  remand 
order  netting  aside  is  a  dezrac—5  O.  C  301— 
See  C    P.O.  V.of  1908  O  XLI.  R.  23  Col.'l676 


98^  Ja)  Art.  182— Art.  l79—Mort7aqe— 
Order  absolute  for  sale— 16  M.L.J.  505-See 
T.P.  A.  IV  of  1882  S.  88  Col.  673. 

985  Art..l82-ArL  179{l)-Mesne  profits- 
Apphcatton  for  assessment  of— 

Held,  that  an  application  for  the  assessment 
of    mesne   profits    is    an    application    in     the 
?".    ^.^^^   in  the  execution    of  the  decree 
Art.c  e    179   of   the    second    schedule    of    the 
Lim.batiou   Act    does     not    govern    such    ap- 

F  ^^Yxr^'fr^-  ^uhammad  umarjan  khan 
=25  4  S85  *    W.N.  A.  1903,  p.  80 

ap^^al  ^^^'   ^^^~^^^' ^^^'<^)-Withdrawal  of 


Acts  Sup.  (^ovt.  (IX  of  1908)  {Contd) 

Where  an  application  was  made  for  per- 
mission to  withdraw  a  second  appeal,  hut 
an  order  was  made  by  the  Court  which  had' 
tho  odoct  of  finally  disposing  of  the  appeal: 
llsld,  that  period  of  limitation  for  the 
execution  of  the  decree  appealed  against 
runs  from  the  date  of  that  order  and  not 
from  the  date  of  tho  original  decree.  JEE- 
YANGAR  y.  LAKSHMI  DOSS.  3  A.  L- J. 
893' 

9S7     Art.     182- Art.    179    {1)— Injunction 
against  execution — Ejfect  on  limitation. 

The  decree* sought  to  be  executed  was 
passed  on  the  ISth  January  1892.  The  decree- 
holders  applied  for  execution  on  tho  10th 
March  1892  That  application  was  dismissed 
on  the  ground  of  informality  on  the  aoth 
June  1892,  and  no  further  application  for 
execution  was  made  until  the  18th  May  1900. 
Meantime  the  judgment-debtor  had  sued 
the  decree-holder  praying,  among  other  re- 
liefs, the  decree  to  be  set  aside.  On  the  Isb 
July  1893  a  temporay  injunction  was  issued 
restraining  tho  decree-holders  from  executing 
their  decree  pending  the  decision  of  the  said 
suit.  On  the  28th  February  1894  that  suit 
was  decreed  in  the  plaintiff's  favour,  and  the 
temporary  injunction  was  converted  into  a 
permanent  one.  On  appeal  that  decree  waa 
set  aside,  and  the  injunction  was  discharged 
on  the  20th  May  1897. 

Held,  that  as  tho  suit  brought  by  the 
judgment- debtors  did  not  interrupt  and  keep 
in  abeyance  any  pending  execution  pro- 
ceedings, for  those  proceedings  had  already 
been  dismissed  on  the  30th  Ju::e  1892,  the 
decree-holders  were  not  entitled  to  a  fresh 
starting  point  from  the  20th  March  1897, 
and  the  execution  was  barred  by  limitation 
SaRUP  GaNJAN  SINGH  BHUYAN  v.  RO- 
BERT  WATSON   &  Co.     6   C  W  N  785. 

983  Art  182— Art  179  {1)— Amendment  of 
decree— Compromise  after  decree  -No  amend- 
ment of  decree  unless  authorized  by  either  S. 
114,  152— S  206,  or  S.  623— Civil  Procedure 
Code  V  of  1908 — Proceeding  in  execution  bar- 
red by  time  24  M.  1 — See  Civil  Procedure 
Code   V  of   1908.   S.  114,  152  Col.  1309. 

989     Art.    182— Art.    179   {2)— Execution- 
Withdrawal  of  appeal — Liinitation. 

When  an  appeal  is  withdrawn,  the  ap- 
pellant cannot  claim  to  count  the  period  of 
three  years  allov/ed  for  execution  of  the  dec- 
ree originally  passed  in  his  favour  by  the 
Lower  Court  from  the  date  of  his  withdraw- 
ing the  appeal,  He  has  only  three  years 
from  the  date  on  which  the  original  Court 
passed  the  decree  30  M.  1  (F.  B),  R.  22  B.  500 
(506),  15  B.  370  (375),  1  M.  L.  0.  746,  15  M. 
170  (173)  4  M.  43  (46;,  1  A.  293  (295),  approved 
BHAGWAN  DAS   v.  MOHAN  LAL    87  P-  L. 

R.  1908 

990     Art:  182— Art:    179   {2)— Execution   of 
decree — Limitation— Date   of  decree. 

Upon  application  made  to  the  Chief 
Court  Court  under  section  40  of  the  Punjab 
Courts  Act  (before  it  was  amended)  against 
an  appellate  decree  order  was  passed :  "The 
point  is  one  of   law  and  may  be  considered 
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by  a  Benoh."  The  case  was  heard  Uy  a  Divi- 
sion Bench,  which  passed  an  ordor  on  tlie 
29th  July  1901  •'  rt-j'-ctiug  tlio  applicaLioii 
with  costs"  and  no  decree  was  framed  in 
the   Chief   Court. 

Held,  that  for  purposes  of  clause  second  of 
article  179  of  the  secMid  schedule  of  the  Iji- 
mutation  Act  the  29th  July  1901  must  be 
held  to  be  the  date  of  the  "final  decree" 
passed  in  the  case.  RALLA  MAL  v.  Mns- 
sammnt   MALAN.     154    P.  L- R-    1905  =  8  P 

R.  1905. 

991  Art  182— krt  179  [2) -ky 'plication  for 
T-Final  order  or   decree — Limitation. 

B.  obtaLned  a  decree  on  30th  ?*Iarch, 
1893,  against  F.  and  others.  The  decree 
was  affirmed  on  first  appeal  on  24th  Decem- 
ber, 1S94.  A  second  appeal  was,  for  want 
of  prosecution  dismissed  on  14th  January, 
1898.  On  14th  January,  1901,  R.  applied  for 
execution  That  application  was  dismissed. 
Oa  10th  February,  1901,  R.  applied  again 
for  execution.  The  Court  of  first  appeal  held 
it  barred    by  limitation. 

Held,  that  neither  of  the  applications  of 
B.  dated  10th  January,  1901,  and  14th  Feb- 
ruary, 1901,  were  barred  by  limitation,  that 
the  order  of  14th  January,  1898,  dismissing 
the  second  appeal  was  a  "final  order" 
within  the  meaning  of  cl  (2)  in  col.  3  of  art. 
179,  sch.  II,  Act  XV  of  1877,  and  that  was 
the  starting  point  of  limitation.  RAGHU- 
NATH  V.   FARKHUND  ALI,     5  Q-  C-  143- 

992  Art.  182— Art.  179,  [2) -Decree— Ap- 
peal by  one  of  two  judgment-  debtors — Execu- 
tion : — 

A»  decree  was  parsed  against  two  per- 
sona and  on  appoal  by  one  of  them 
only,  the  appeal  was  decreed.  Execution 
was  applied  for  against  the  other  who  had 
Dot  appealed,  but  in  the  meantion  more 
than  3  year^  had  elapsed  since  the  date  of 
the  1st   court's  decree. 

Held,  that  execution  was  barred.  13  A. 
IFB  foil.  GANGAKUARu.  KESARKUAR. 
1    A.  L.  J.  409. 

993.  Art.  182— krt.  179,  {2)— Execution 
of  decree — Joint  decree — Appeal  against  some 
of  thfi  judginent- debtors  in  respect  of  the  dis- 
missed portion  of  claim— Starting  of  limitation 
period   agnivst   other  judgment- debtors. 

In  a  suit  for  possession  by  pwtition  a 
decree  was  passed  by  which  plaintiffs  were 
awa^.ded  about  a  fourth  share  in  property 
No-\  1,  2,  3  and  7,  and  a  certain  share  in  pro- 
perty 1^  o.  2  against  defendants  No.  1,  2,  3,  4 
and  .  5  The  decree  against  defendant  No.  4 
was  exparte.  When  the  present  application 
for  execution  was  mide  it  was  contended  by 
defendant  No.  4  that,  so  far  as  he  wis  con- 
cerned, the  execution  was  barred — under  sec. 
230  of  the  Civil  P.  Code  &  Article  179,  of  the 
second  schedule  of  the  Limitation  Act,  the 
limitation  running  against  him  from  the 
date  of  the  passing  of  the  decree.  For  the 
decree-holder  it  wag  contended  that  as  the 
decree  was  disputed  by  the  other  defendants 
and  final  decree  in  the  case  was  not  passed  by 
ti»Q  Chief  Court  more  than  three  years  previ- 


ous to  the  application  for  execution.  The 
execution  was  notbarrod,  as  limitation  ran 
in  caso  of  an  appeal  ai^iinst  a  decree  from 
the  date  of  the  final  decree  of  the  appellate 
Court. 

Held,  that  the  execution  was  not 
barred  for  there  was  a  single  decree  passed 
in  favour  of  the  plaintiff  and  not  two,  though 
all  the  defendants  were  not  interested  ia 
both  the  parties  in  respect  of  which  the 
decree  was  passed;  a  decree  as  was  passed  ia 
this  case  being  in  the  nature  of  a  joint  dec- 
ree could  not  be  split  into  two  portions  and 
an  appeal  having  been  filed  against  the  dec- 
ree, the  date  of  the  final  decree  gave  the 
starting  point  of  limitati:>n.  Chatterjee  J» 
AMMAR   ALI  v.  INAYAT  ALI.     21  P-  L-  R. 

1908. 

994  Art.  182— krt.  179  {2)— Decree— kppeal 
— Limitation. 

Where  th<^re  is  a  decree  partially  against 
.land  pi,rtially  agaiust  5,  a^id  there  is  aa 
appeal  by  one  of  them,  but  the  appeal  im- 
perils the  whole  decree,  limitation  runs  from 
the  date  of  the  appellate  decree. 

^/tar«;— -Whether  it  will  be  the  same  in 
case  the  appaT.1  does  not  imperil  the  portioa' 
not    appsaled    against.     RVM    CEIANDRA    v, 

ANTAji.    5  B  L-  R  753 

995  AH.  H2  -Art.  179  [2)— Appeal  by  some 
if  thi  d'lfe.ni  i>i's  agciinst  portion  of  decree 
di'imi'isei— Limitation  for  execatinj  decree  32 
P.  R.  1907  -^  P.  L.  R  190S.  See  0.  P.  0.  V 
of  1903  0.  XXI.  R   10  Col.  1499. 

993  Art.  182  — Art.  170  {3}— Civil  Proce- 
dure Oode  (XI\^nf  1882)  S.  206. 

A  d<^cree  wxs  pissed  on  Slst  December 
182-2.  The  2;id  defendant  filed  a  patitioa  for 
the  amndm V'lt  of  tlie  decree  ia  respect  of 
the  costs,  which  vvas  granted  on  6th  October 
1893.  On  6th  July  1896,  he  applied  for  exe- 
cution and  again  on  29th   April   1898 

Held,  that  the  application  wis  not  barred 
as  the  order  passed  by  the  court  dotcrmiaiug 
the  a-nouat  of  costs  must  be  treated  as  a 
continuation  or  complotioi  of  thi  j  i  Igmeat, 
and  the  amjadm^'it  was  sa'istanti  illy  a  re- 
view of  j  idgment  and  Art.  179(3)  of  the  se- 
cond sc'iedule  of  the  Limitation  Act  applies. 
VENTKATAJOG^YYU  v.  VENlvATASIM- 
FI\DRIJAGA  P.\TIR\ZU.     24  M-   25- 

997  Art.  182— Art.  179  [i) -Ecic-fi->>i  of 
Ucree  — Limitation— Gii,rdian  and  Wird-Ap- 
o'.ic^tion  by  gnnrdim  onhzhilfof  hi<i  w  f  i 
'uhr>  hi  I  b^.cvn",  m%jor  -Gioil  Procdnrc  C  >ls 
(  \ct  XIV  of  1882;,  Section  235  — Rcoiew— Juris- 
li^/ion  of  C)nrt  to  review  its  ordi^r  pxssed  itt 
execution. 

An  application  for  executiju  raide  by  ^ 
■^uardiau  on  behalf  of  his  ward,  wh3  was 
nij or  at  the  tima  when  the  applicitioa  was 
made,  is  not  aooordiag  to  law  for  the  pur- 
00393  of  Art.  179  of  Sch.  II  of  the  Limi- 
tation Act.    21  Gd  833.  diitinjiiihsl. 

Such  an  application  cannot  hi  oon=iid-ered 
\3  made  by  the  w\rd  for  the  parpoias  o£ 
sGotioa  235  of  the  Civil  Proeeduue  Coda. 

A  Court  has   jurisdictioa    to   review    iti 
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own  order  passed  in  execution  when  no 
appeal  has  been  preferred  against  it.  SA- 
BAMMA  V.  SBSHRAYYA.     28  M-  396 

998  Art.  182— Art.  179  {4)  —  App'icaHo!i  in 
accordance  with  law — Civil  Procedure  Code, 
1882,  Sections  37  and  '6^  — Recognized  agents. 

A  person  holding  a  general  powor-of- 
attorney  is  not  entitled  to  make  any  appli- 
cation to  Civil  Court  on  btlialf  of  his  principal 
at  a  time  when  the  principal  is  rosideno 
within  the  local  limits  of  the  jurisdiction  of 
the  Court. 

An  application  for  execution  by  a  person 
not  entitled  to  make  it  ia  not  an  application 
made  'in  accordance  with  law'  within  the 
meaning  of  Article  179  of  the  II  Schedule  of 
the  Limitation  Act.  MURAllI  LAL  u.  UM- 
RAO  SINGH.  A-  W.  N-  190  p.  161=23  A- 
499. 

999  krt.  182— krt.  179  (4)— Application  to 
take  step  in  aid  of  execution — Civil  Ptocedure 
Code  (Act  XIV  of  1882),  Section  295— Appli- 
cation for  rateable  distribution,  whether  an 
application  to  take  step  in  aid  of  execution. 

The  appellant  made  an  application  for 
execution  on  the  17th  May  1902.  The  dec- 
ree sought  to  be  executed  was  passed  on  the 
26th  March  1898.  An  application  for  rateable 
distribution  was  made  on  the  7th  February 
1899.  Upon  that  application  the  Court  or- 
dered rateable  distribution  on  the  12th  Au- 
gust 1899  but  did  not  fix  the  amount  to'which 
the  rival  decree-holders  were  entitled  and  on 
the  same  day  it  ordered  the  execution  case 
to  be  struck  off,  the  attachment  continuing. 
Thereafter  another  application  was  made  on 
the  4th  January  1901  for  an  order  for  with- 
drawing monies  to  which  the  decree-holders 
were  entitled  upon  rateable  distribution 
under  section  295,  Civil  Procedure  Code. 
The  lower  Court  dismissed  the  appellant's 
application  as  being  barred  by  limitation, 
on  the  ground  of  its  having  been  made  more 
than  three  years  after  the  application  of  7th 
February  1899,  which  was  admittedly  an 
application  to  the  Court  to  take  some  step 
in  aid  of  ejfecution,  and  not  being  saved  from 
being  barred  by  the  application  of  4th  Janu- 
ary 1901,  which  application  in  its  opinion 
was  not  an  application  to  the  Court  to  take 
some  step  in  aid  of  execution. 

Held,  setting  aside  the  iadgment  of  the 
lower  Court,  that  the  application  of  the  4tLi 
January  1901  came  within  the  scope  of  the 
words  "  an  application  to  the  prop  t  Court 
to  take  some  step  in  aid  of  execution"  in 
clause  (4)  of  Article  179  of  the  2ud  Schedule 
of  the  Limitation  Act,  as  those  words  arc 
comprehensive  in  their  signification  and  the 
application  relied  upon  was  an  appUcatiot) 
for  a  judicial  order  determining  the  claims 
of  rival  decree-holders  under  section  295, 
Civil  Procedure  Code  and  not  for  a  mere 
ministerial  order  for  payment  of  money  as 
a  matter  of  course.  BAIJ  NAUTH  PHOSAD 
V.  GHANSHYAM  DASS.     8  C-  W-  N-  384- 

1000  A//.  182— krt.  179  {i)— Execution  of 
decree — Limitatation—Step  ,  in    aid  of    execu- 
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tion — Construction  of  Limitation  Act—CivU 
Procedure  Code  (XIV  of  1882),  section  23.>— 
Copy  of  decree  not  filed  by  decree-holder. 

The  provisions  of  the  Limitation  Act 
should  receive  a  fair  and  not  too  technical 
a  construction.  Where  an  application  for 
execution  of  a  decree  complied  with  the 
terms  of  section  235  of  the  Civil  Procedure 
Code  but  was  not  accompanied  as  required 
by  rule  164  of  the  Civil  Rules  of  Practice 
which  came  into  force  in  September  1902 
with  a  copy  of  the  decree 

Held,  that  the  application  was  in  accord- 
ance with  law  within  the|  meaning  of  clause  4 
of  art.  179  of  the  II  schedule  of  the  Limitation 
Act.     5  Bom ,  L.  R.,  394  dissented  from. 

Where  the  decree  is  more  than  one 
year  old  and  the  application  prays  for  the 
issue  of  notice  under  section  248  of  the 
Code  of  Civil  Procedure  to  the  judgment- 
debtor,  such  application  in  the  absence  of 
any  provisions  prescribing  the  form,  con- 
tents or  accompaniments  of  an  application 
for  issuing  notice,  will  be  a  step  in  aid  of 
execution  within  the  meaning  of  Article  179, 
Schedule  II  of  the  Limitation  Act.  PACHI- 
APPA       ACHARI    V.   POOLJALI    SEENAN, 

28  M.  557. 

1001  Art.  183— Art.  179  (4)— Execution  of 
decree. 

A  petition  in  execution  presented  by 
the  vakil  of  the  decree  holder  duly  author- 
ised is  an  application  "in  acoor  lance  with 
law"  within  the  meaning  of  art  179  of 
schedule  II  to  the  Limitation  Act,  though 
the  vakalat  be  not  dated.  SUBRAMANIA 
CHETTIAR  V.  RAM  CHANDRA  AYYAR,  28 

M.  197. 

1002  krt.    182— krt.    179     (4) -Execution 

of  decree — Petition  not  in  accordance  loith 
law  does  not  give  fresh  start  for  limita- 
tion, 

A  decree  was  passed  on  the  2nd  of  De- 
cember 1885,  apparently  under  sections  88 
and  90  of  the  Transfer  of  Property  Act,  for 
the  sale  of  the  mortgaged  properties  and 
if  the  proceeds  of  the  sale  be  insufficient, 
of  other  properties  of  the  judgment  debtor. 
Part  of  the  mortgaged  properties  were  sold 
and  on  the  29th  of  November  1897,  an  ap- 
plication was  made  for  the  sale  of  the  non- 
hypothecated  properties.  This  petition  was 
subsequently  disallowed  and  on  the  26th  of 
August  1901,  another  application  was  made 
for  the  sale  of  the  remaining  mortgaged  pro- 
perties 

Hfld,  that  the  last  application  for  exe- 
cution wa-s  barred  by  limitation.  The  ap- 
plication dated  the  29th  November  1897,  not 
being  a  petition  in  accordance  with  law,  did 
not  give  a  fresh  start  for  the  computacioa. 
of  limitation,  Chutter  v.  Newal  Singh  (I. 
L.  R.,  12  All.  64)  followed.  MUNAWaR 
HUSEIN  V.  JANl  BIJAI  SANKAR,  A-  W'  N. 

1905,  P  132=27  A  619 

1003  ^^i-  182— krt.  179  {4)— Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  section  652 
— Rules    framed   by     High    Court  having  Jt^e 
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force  of  law— Rule  72 — \pplication  in  accord- 
at'ce  with  law — Copjj  of  decree  not  filed  with 
application. 

Rules  framed  by  the  High  Court  under 
the  provisions  of  section  652  of  the  Civil 
Procedure  Code,  after  publication  in  the 
local  official  Gazette,  have  the  force  of  law; 
and  an  application  for  execution,  not  ac- 
companied by  a  copy  of  the  decree  of  which 
execution  is  sought,  cannot  bo  said  to  bo 
in  accordarce  with  law,  as  it  does  not  ful- 
fil the  requirements  of  Rule  72  of  the  Rules 
framed  by  the  High  Court.  SADASHIVA 
RAGHUNATH  v.  RAMCHANDRA  CHINTA- 
MAN,  5B  L  R  394. 

1004  A>'^  182— Art  179  (4)— Art  179(4) 
Step  ill  aid  of  execution — Application  for  order 
absolute — Defective  and  unverified  application 
—  T.  P.  J^ct  sec.    89. 

An  application  for  an  order  absolute 
thougb  defective  in  particulars  and  unveri- 
fied and  consequently  returned  to  the  appli- 
cant as  not  being  in  accordance  with  the 
rules,  may  yet  be  a  step  in  aid  of  execution 
when  the  defects  are  such  as  not  to  pn  jadice 
the  judgment  debtor  or  to  mislead  the  Court. 
Maltharjunadu  v.  Lingmurti  I.  L.  R.  25  M. 
344,    explained.     RAMAYAN     v.     KADRI— 

8.  M  L  T  254  =  17  M  L   J.  696. 

1005  ^rt  182— Art  179  (4)  Execution- 
sale — Civil  Procedure  Code,  S.  511,  312 — Execu- 
tion, step  in  aid  of — Sale,  confirmation  of. 

An  application  by  a  decree- holder,  who 
has  purchased  a  property  in  execution  of  his 
own  decree,  for  confirmation  of  the  sale,  is 
not  an  application  to  take  some  steps  in  aid  of 
execution  of  the  df  cree  within  the  meaning 
of  Art  179  of  Sch.  II  of  the  Limitation  Act — 
'UMESH  CHANDRA  DAS  u.SHIB  NARaIN 
MANDAL9   C-    W.  N.  193. 

1006  ^^t  182— Art  179  {4).  Step  in  aid 
of  execution — A  "  batta  memorandum^'  praying 
for  issue  of  sale  proclamation, 

A  so-called  "batta  memorandum"  which 
applies  for  the  issue  of  a  sale  proclamation 
and  on  which  a  sale  proclamation  is  issued 
accordingly,  is  a  "  step  in  aid  of  execution" 
within  the  meaning  of  art  179,  soh.  II  of  the 
.Limitation  Act,  although  an  order  for  the 
issue  of  such  proclamation  might  have  been 
made  previously.  Maluk  Chand  v.  Bechar 
Natha,  (I.  L.  R.,  25  Bom.  639).  distinguished. 
Ambica  Pershad  Singh  v.  Surdhari  Lai. 
(I.  L  R,10  Cal.  851).  followed.  VIJTARA- 
GHAVALU  NAIDU  v.  SRINIVASALU 
NAIDU,    28  M-  399. 

1007  ^'•^.  182— Art.  179  (4)— Execution  of 
decree — Limitation — Step  in  aid  of  execution — 

'Decree  holder  filing   receipt  certifying  payment 
of  part  of  decree  money. 

The  filing  by  a  decree-holder  of  a  receipt 
acknowledge  payment  of  part  of  the  decree 
money  is  an  application  to  take  some  step 
in  aid  of  execution  within  the  meaning  of 
clause  4  of  Article  179  of^Schedule  II  of  the 
Limitation  Act,  26  All(f^fidO,  (F.  B.),  0  All, 
9 followed.     B    RKAT  ALI  v,  GANGA  RAM. 

B4P.  L.R1906.    i2S4rfP'/^^^9f} 
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1008  '^rt.  182— Art.  179  (4)— Step  in  aid 
of  execution — Application  for  seal-warrant  — 
Notice  to  judgment- debtor — Duty  of  Court- 
Presumption— 29  C.  580.  See  C.  P.  C.  V  ot 
1908  O  XXI  R.  22  col.  1505. 

1009  Ar^  182— Art.  179  (4)— Art.  170  {4)  — 
Step  in  aid  of  execution — Application  to  bring 
on  record  representative  of  deceased  judgment- 
debtor  is  a  step  in  aid  of  execution — Civil  Pro- 
cedure Code,  Ss.  232,  3G8—Applicatioyi  under 
section  408  not  prohibited  by  S.  232. 

Under  the  proviso  to  section  232  of  the 
Code  of  Civil  Procedure,  the  transferee  of  a 
decree  cannot  obtain  execution  without 
notice  to  the  judgment-debtor,  and  where 
the  judgment-debtor  ia  dead  no  such  notice 
can  bo  sent  until  his  representatives  are 
brought  on  record.  There  is  nothing  in  sec- 
tion 232  to  prohibit  the  transferee  from  ap- 
plying under  section  368  to  bring  the  repre- 
sentative on  record  and  such  an  application 
must  be  regarded  as  a  step  in  aid  of  execu- 
tion within  the  meaning  of  art  cle  179  of 
the  Limitation  Act.  MAHALINGA  MOO- 
PAN  \R  V,  KQPPANAGHAUIAR  17  M. 
L.  J  485  =  3  M.  L  T  221  =  30  M.  451        ; , 

1010  Art  182— Ar^  179  (4)  »'  Step  m  aid 
of  execution. '  -  Payment  of  process  fee— Appli- 
cation for  leave  to  bid  at  auction  sale- -Appli- 
cation to  set  off  purchase  money  against  amount 
of  decree— Civil  Procedure  Code,  {Act  XI V  of 
1882)  S.  204. 

A  decree-holder  applied  for  execution  oa 
3rd  August  1898,  and  some  property  was 
attached.  On  I9th  April  1901,  the  docre-a- 
holders  in  compliance  with  an  order  of  th-j 
Court  executing  the  decree  deposited  m 
Court  the  amount  of  the  process  foe  for  tho 
issue  of  the  proclamation  of  sale  of  the 
property  attached.  On  13th  May  1901,  tha 
decree-holders  applied  for  and  obtained  leave 
to  bid  at  the  auction  sale.  On  20th  May 
11)01  they  applied  to  set  off  the  purchase 
money  (which  was  less  than  what  was  due 
under  the  decree)  and  enter  up  satisfaction 
of  the  decree  to  that  extent  and  this  was 
done.  The  decree-holders  again  applied  for 
execution  on  3rd  September  1903.  The  decree 
was  dated  3rd  February  1896. 

Held,  (1)  that  mere  payment  of  proce.ss 
fees  is  not"  a  step  in  aid  o^^^^xecution 
(Thakur  Ram  v.  Kalwaru  Ram,  22  All,  dDtt.) 
followed;  (2)  that  both  the  applications, 
dated  13th  May  and  20th  May  1901  being 
made  under  S.  294,  Civil  Procedure  Code, 
were  steps  in  aid  of  execution  of  the  decree 
within  the  execution  of  the  decree  within  the 
meaning  of  cl.  4,  art.  ^  Sch  11.  o  tbo 
Limitation  Act.  1877.  NA\V^^,^  S.\MA 
BEGUM  V.  NAWAB  RAIS-UN-NISA.  8  0. 
C,  161. 

1011  A^t,  182— Art.  179  (4)-Step  in  aid  of 
Execution— Decree  for  sale  on  a  inortgage— Ap- 
plication to  take  out  money  paid  into  court  by 
judgment-debtor-Transfer  of  Property    Act,  ^ 

83 

'  An     application   by   a    decree-holder     to 
have  paid  to  him  by  the   court  moaey   dep  o- 
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Bitod  in  court  by  the  judgment-dobtor  in  part 
Batisfaotion  of  the  decree  ia  an  application 
to  the  coart  to  take  a  step  in  aid  of  execu- 
tion within  the  moaning  of  Art.  179  (\)  of 
the  second  sciiedule  to  the  Indian  Limita- 
tion Act,  1877,  and  in  this  respect  a  decree 
(or  sale  under  3.  88  of  the  Transfer  of  Pro- 
perty Act,  Iti82,  is  on  the  same  footing  as  a 
deciee  tor  money,  1882  A.  W.  N.  184;  6  A.  866; 
12  A.  399  ref  to.--RAM  LAGU  v.  RAM  LEG- 
RAT.    1904  AWN.  29. 

1012  Ar^    18.J—Avt.    179   (i)—Paijriient  o/ 
Bhatia—Step  in  aid  of  execution. 

The  payment  of  Bhatta  in  execution 
proceedings  does  not  constitute  a  fresh  start- 
ing point  from  which  the  period  of  limita- 
tion begins  to  run  under  Article  179  (4)  of 
thti  Limitation  Act. 

An  oral  applicatiou  to  take  some  step 
io  aid  of  execution  would  answer  the  re- 
quirements of  ^Article  179  (4j  of  the  Limita- 
tion Act,  but  from  a  mare  payment  to  the 
Nasir  it  cannot  be  inferred  that  such  an 
application  as  the  article  prescribes  has  bean 
made.  MALUK  CHAND  RaTAN  CHAND  v. 
BECHAR  NATH.    3  B- L-  R-.  275  (F-   B.) 

1013  Alt  183— Art  179,  [4)— Application 
in   accordance  with   law. 

An  application  for  execution  stating  in- 
correctly only  the  date  of  a  previous, , appli- 
cation is  one  substantially  in  accordance 
•with  lasv  within  the  meaning  of  Article  179 
of  the  second  Schedule  ot  the  Limitation  Act, 
when  the  defect  is  wholly  immaterial  and 
is  remedied  almost  immediately.  25  Cal., 
694.  followed.  KALKA  DUBE  v.  BIS,  lE- 
SHAR  PATAK.     W-  N-  A-  1901,    P-   31  =  23 

A. 162. 

1014  Art.  182— Art.  179  {4)— Execution  of 
decree— Step  in  aid  of  execution — Application  to 
realize   coats  incurred  in  execution. 

The  original  decree  directed  the  execu- 
tion of  a  muchalka  by  defendant  but  gave 
plaintiff  no  costs.  The  Appellate  Court  dec- 
reed plaintifi's  costs  as  well.  That  decree 
for  costs  was  fully  executed  in  1883.  The  last 
application  for  the  eTecuiion  of  the  muchalka 
was  made  in  December  1894. 

Held,  that  the  subsequent  application 
made  on  the  4th  September  1899,  nearly  five 
}ears  afterwards,  was  clearly  barred  and 
limitation  was  not  saved  by  applications 
made  in  1895  and  1897  for  realization  of 
accidental  costs  in  execution,  as  they  were 
net  applications  for  execution  of  the  decree 
or  any  pait  of  it  APPU  RAO  v.  RAMA- 
IvRISHNA  GHETTIAR.     24  M-  672. 

J 015     Art  Id 2 -Art   179  {4)  *In  accordance 
with  Law,'    meaning     of. 

The  expression  '  in  accordance  with  law' 
in  this  article  is,  from  its  position  in  the 
clause,  adjectival  not  only  to  the  word 'for 
execution,*  but  also  the  words  'to  take  some 
step  in  aid  of  execution'  (22  B  83  foil).  To 
be,  therefore,  in  accordance  with  law,  an 
application  m  ust  surely  ask  for  some  relief 
wtiich  the  law  enables  the  Court  to  grant. 
(13  B   237  foil).     KHET   SINGH  v,    QNKAR 

)tETH,    IN.   L.  K.61. 
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1016  A>t.  182— Art..  17i)  {4)— Civil  Pro- 
cedure Code  Act  (XIV  of  im^l),  S^  ction  2:-i'l - 
Application  by  transferee  of  decree — Applica' 
lion  in  accordance  luitli  law. 

P  obtained  a  mouoy-docree  against  a  cer- 
tain person.  D  claiming  to  bo  a  co  parcener 
with  P,  brought  a  suit  for  partition  against 
the  latter  and  otlier  p  jrsons  and  obtained  a 
decree.  Appoal  was  made  to  tlie  High  Court 
against  the  decree  in  the  pirbition-suit,  but 
while  the  appeal  was  potiding,  D  applied  for 
execution  of  the  pirlition  decree  and  the 
raoney-dccroc  fell  in  liiss)n.re.  He  applied  for 
execution  of  the  money-dooreo.  The  High 
Court  reversed  the  pirtibion-decroo  and  dis- 
missed D's  suit  for  pirtitiou  After  the  par- 
tition-decree was  reversed,  P  applied  for  exe- 
cution of  the  money-decree.  It  was«contend- 
ed  on  his  behalf  that  D's  applicition  to 
execute  the  money-decree  was  an  application 
made  in  accordance  with  law  and  saved 
limitation  bar 

Hdd,  that  D  was  the  only  proper  persoa 
who  could  have  applied  for  execution  of  the 
money-decree  before  the  partition  decree  was 
reversed,  and  the  fact  that  the  decree  was 
afterwards  reversed  could  not  aSect  the 
legality  of  his  application,  or  whatever  legul 
effect  it  had  in  saving  the  bar  by  limitation. 
The  application  wa?  made  under  section  232 
of  the  Civil  Procedure  Code  in  accordance 
with  law,  and  saved  limitation.  SREEPAD.V. 
BRAHMAYYA  PaNTULU  v.  P  vRASURA- 
MAYYA.     12  M.  L.  J.  348. 

1017  Ar«  \!ii—ATt  179  (4)  Application 
to  Lake  some  step  in  aid  of  execution — Pay- 
ment of  process  fees. 

Held,  that  the  mere  payment  of  process 
fees  on  an  application  for  excution,  unac- 
companied by  any  application  askijg  the 
Court  to  take  some  specific  action,  will  not 
have  i;he  effect  of  giving  a  fresh  starting- 
point  for  limitation  within  the  meaning  of 
article  179  (4)  of  the  second  schedule  to 
the  Indian  Limitation 
28  M  399  dist.)  1877. 
INNDAR  BAHADQR 
1903  74  =  30  A  179- 

1018  Art  18-2— 179(4)— Execution  application 
not  in  accordance  with  law  —  Prayer  for  notice 
—  S  248  C  P   G — Saving   of     Tjiinitation. 

An  application  for  execution,  though 
not  in  accordance  with  law,  mty  be  hold 
to  save  limitation  if  it  contains  an  appli- 
cation for  tlie  issue  of  a  notice,  under.  S 
248,  C  P  C.  in  a  case  where  a  notice  is  a 
nec^sary  preliminary  in  order  to  euubla 
execution  to  (proceed  25  G  594  23  M  557 
fol)     K^MAKSHI  PILLAI  v.  RAM  ^SVVAMl 

PILLAI,    13   M  L  J  14. 

1020  Art.  182— Art.  179  (4) -Transferees- 
Application  for  recognition— Step  in  aid  of 
execution— 18  M.  L.  J.  24 -i  M.  L.  J.  72— 
31  M.  234-SeQ  0.  P.  C.  V  of  L90S  O  XXI  R  16 
Col.  1503. 

1021  Art.  182— Art.  179  (4)— Explanation 
I — Mortgage- decree  -Subsequent  mortgngee's 
right  to  plead  lltnitat ion— Step  in  aid  of  execu,' 
Hon, 


Act.  (1877  -22  A  353 
SHEO  PRASAD  v. 
SINGH.     AWN 
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Article  179  of  tlio  second  schedule  of 
the  Limitation  Act  is  applioii)lo  to  a:i  ap- 
plication for  execution  of  a  rn  jrtgage-d-^cree 
and  a  subsequeut  mortgagee  jadgm.jat-deb- 
tor  is  compotont  to  pKjad  that  the  applica- 
tion is  barred  by  limitation.  But  it  is  not 
operi  to  him  to  contend  that  first  part 
of  the  second  pirigraph  of  explanation  I 
to  article  170  is  applicable  to  his  case  when 
the  decree  does  not  apportion  the  mortgigt)- 
debt  against  the  property  held  severally  by 
the  judgment  debtors  though  under  it  the 
only  property  that  can  be  brought  to  sale 
as  against  the  subsequent  mortgagee  is  the 
properly  mortgaged  to  him. 

The  time  from  which  limitation  runs 
under  clause  4  of  article  179  is  the  "date 
of  applying"  and  not  the  date  on  which  the 
application  is  disposed  of.  1  G.  W.  N.,  260 
1  AU.,5S0  fodmoni. 

An  application  for  postponement  of  the 
sale  is  not  a  step  in  aid  of  execution  where 
postponem'.nit  was  not  wanted  with  a  view 
to  enable  the  decree-holder  to  bring  the  pro- 
perty to  sale  more  advantageously  to  him. 
20  Cal.,  255  followed. 

An  application  to  resist  the  judgment- 
debtor's  application  to  sell  the  properties  in 
an  order  different  from  that  in  which  they 
have  already  been  directed  to  be  soli  is  not 
a  step  in  aid  of  execution. — 7  Mad.,  308 
referred  to. 

QncBre — Whether  an  application  by  the 
decree  holder  for  leave  to  bid  at  auction  sale 
is  a  step  in  aid  of  execution.  TROYLOKYA 
NATH  BOSEv.  JYOn  PROKASH  NANDI. 
8C.  WN.  251-30  G  761. 

1022  "i^f:  lS2—Art:  179  (4)— Execution  of 
decree — Limitation — Suspension  of  execution 
by  order  of  Court. 

Pending  the  decision  of  an  appeal  agiinsfc 
an  order  passed  by  the  execution  Court  the 
Court  ordered  the  "case  be  struck  out  from 
the  list  of  pending  applications."  On  an 
application  made  by  the  decree  holder  on 
the  determination  of  the  appeal  as  in  conti- 
nuation of  his  previous  application  — 

Held,  that  the  prosecution  of  the  appeal 
by  the  decree-holder  could  not  be  looked  on 
as  an  application  for  execution  in  accor- 
dance with  law  or  to  take  some  step  in  exe  • 
cution  within  the  meaning  of  article  179  of 
the  second  schedule  of  the  Limitation  Act. 

Held,  a'so,  that  the  applicition  was  not 
a  fresh  application  but  a  continuation  of  the 
proceeding  ^7bich  had  been  temporarily 
stayed  by  the  execu!iion  Court.  NAND  KI- 
SHORE  V.  SlPAHl  SINGH.  A-  W-  ■^• 
1904  P  139-1  A  L  J.  336-26  A  608- 

1023  ^irt.   182 -4ri.    119  {i)~Step   in    aid 
of  execution. 

Hild,  that  the  bare  deposit  of  process 
fees  is  not  a  step  in  aid  of  execution  of  decree 
within  the  meaning  of  the  words  used  in 
article  179,  Schedule  TI,  Limitation  Act 
1877,  9  Cal,  644  and  23  Gal,  196,  referred  to. 
NATH     MAL     V.   ZAHUR     MUHAMMAD. 

W  N.  A-,  leOl,  p.  42. 


1024  Art.  182-Art.  179  (4)— Step  in  aid 
of  ext'cution— Application  for  order  absolute — 
Defective  and  unverified  application — T.  P. 
A.,S.89. 

An  application  for  an  order  absolute 
though  defective  in  particulars  and  unveri- 
fied and  consequently  returned  to  the  ap- 
plicant as  not  buiDg  in  accordance,  with  the 
rules  may  yet  be  a  step  in  aid  of  execution 
wh<3n  the  dofecti  are  such  as  not  to  preju^ 
dice  the  judgment-debtor  or  to  mislead  tho 
Couit.  25  M.  2i4  explained.  RAMAYYAN 
v.  BATCHA  SNHIB.     17  M- L.  J.  596- 

1025  Art.  182— Art.  179  {4)-Step  in  aid 
of  execution. 

Held,  that  xn  application  by  the  decree- 
holder  for  delivery  to  him  of  the  property 
purchased  by  him  at  an  auction  sale  is  an 
application  to  take  a  sLep  in  aid  of  executioQ 
within  the  raeaniog  of  article  179  of  Schedule 
II  of  Limitation  Act.  27  Oi/.,  709,  referred 
to.  L\KSHM\N\N  CHETTIAR  v.  KaN 
NAMMAL.     24  M.,  185 

1026  Art.  182 -Art.  179  {4)~A2)plication 
in  accordance  with  laio—kp plication  by  legal 
representative  tuithout  being  brought  on  record 
— Decree — Gonstruction — Condition  precedent. 

An  application  by  tlie  legal  representa- 
tive of  a  decree  holder  for  execution  of  the 
deer  3  is  not  the  les^  an  application  in  ac- 
cordance with  law,  because  the  name  of  the 
legal  representative  has  not  been  brought  on 
record  nor  was  a  prayer  to  that  ef!ect  made 
in  the  petition.  A  decree  provided  that  the 
plaintiff  was  not  entitled  to  execute  the  dec- 
re  till  the  defendant's  mortgage  was  dis- 
charged by  him."  The  decree-holder  died 
and  an  application  for  execution  was  put  ia 
by  the  decree  holder's  widow  before  she 
discharged  the  said  defendant's  mortgage. 
Her  name  had  not  been  brought  on  record 
as  the  legal  representative  of  the  decree- 
holder  nor  did  she  make  a  prayer  to  that 
effect  in  the  petition. 

Held,  that  the  application  by  the  widow 
was  an  application  in  accordance  with  law 
and  saved  limitation.  That  the  time  in  the 
decree  as  to  payment  of  the  defendant's  mort- 
gage was  not  a  condition  precedent  to  the 
execution  of  the  decree  but  merely  to  the 
recovery  of  the  money  from  the  other  de- 
fendants and  hv  the  sale  of  the  property  and 
that  the  condition  is  not  a  condition  prece- 
dent to  the  application  for  a  conditional  order 
thereunder.  ALAGIRISAMY  NAIKAiS'  u. 
VENKATACHELLAPATTY  AIYAR.  17  M- 
L.  J  566  =  31  M  77 

1027  Art.  182— Art.  179  {4)-  Execution  of 
decree— Limitation— U.  B  R.  1905  P.  26  C. 
P.     See  C.  P.  C.  V  of  1908  S.  48  col.  1145, 

1023  Art.  182— Art.  179,  (4)— Civ.  Pro. 
Code,  application  under .  S.  23ff — KppUcntion 
asking  time  to  find  out  address  of  judgment' 
debtor — Step  in  aid  of  execution. 

Gomfci,  the  original  decree-holder,  trans-, 
ferred  the  decree  to  Pitam  Singh  who  made 
an  application  for  substitution  of  his  name. 
Notice   was  iaaued  oa  this  application  but 
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could  not  be  served  on  ono  of  tho  judgment- 
debtors.  An  application  for  timo  waa  made 
and  granted.  More  tlian  3  years  aftoc  the 
date  of  tho  last  application  for  cxjcation  but 
within  3  years  of  these  applications,  tho  pre- 
sent application  was  made  for  execution. 

Held,  that  they  wore  bona  file  applica- 
iions  made  with  tlie  intention  of  ko^jping 
tho  doeroo  alivo  and  tho  docroo  could  not 
be  executed  without  an  application  under 
section  232,  Civil  Procedure  Godo,  being 
made.  Those  applications  wer*!  to  take 
stops  in  aid  of  execution  within  the  moan- 
ing of  \rt.  170.  CI.  (4),  .Sch.  II,  Limitation 
Act.  PITAM  SINGH  v.TOTA  SINGH.  4  A. 
li  J.  184- A.  W.  N.  (1907),  74-29  A 
801 

1029  AH.  IS'?— Art.  179  {i)~Step  in  aid 
of  execution — Application  to  bs  recognized  as 
the   representative  of  decree-holder — C.  P.  C,  s. 

An  application  by  the  legal  represent- 
ative of  a  decree-holder  for  an  order  recog- 
nizing him  as  the  decree  holder  is  not  pro- 
hibited by  the  Civil  Procedure  Code,  and 
fconsequently,  such  an  application  is  a  step 
in  aid  of  execution  within  the  meaning  of 
CI.  4  Art.  170,  of  the  Limitation  Act.  (G. 
M.  S.  A.  88  of  1006  foil).  APPAINANIAN- 
GAR  V.  DHARNI  MUDALY.  17  M-  L-  J. 
475. 

1030  Art.  182 -Art.  179  (4) -Court  luhich 
passed  the  decree—  Transfer  of  fu  risdiction— 
Step  in  aid — Application  for  transfer  of  dec- 
ree-31  M.  557— See  G.  P.  G.  V  of  1008  s.  39 
Col.  1072. 

1031  Art.  182^Art.  179  (5)— Decree -Exe- 
cution— Application  for  execution — Code  of  Civil 
Procedure  {Act  XIV  of  1882),  section  248— Notice 
— Date   of  the  order. 

The  date  of  issuing  a  notice  under  sec- 
tion 248  of  the  Civil  Procedure  Code  is 
the  date  on  which  the  Court  orders  the 
issue  of  notice  and  not  tho  date  on  which 
the  notice  is  actually  issued.  The  limi- 
tation therefore  under  Art.  170,  cl.  5  of  the 
second  schedule  to  the  Limitation  Act  (XV 
of  1877)  runs  from  the  former  date.  JU- 
MAIKANJARu.  ABDUL  KARIM  KHAN,  6 
A  L.  J.  624  =  A.  W.  N.  1908  P.  245- 

1032  Ari.  182— Art.  179  {5)— Decree— Exe- 
cution— Application  for  execution — Code  of 
Civil  Procedtire,  sec.  248 — Notice,  date  of  the 
orde*". 

The  date  of  issuing  a  notice  under  sec. 
248  of  Civil  Procedure  Code  is  the  date  on 
which  the  Court  orders  the  issue  o"f  notice 
and  not  the  date  on  which  the  notice  is 
actually,  issued.  .The  limitation  therefore 
under  article  170,  clause  5  of  the  Limitation 
Act  runs  from  .the  former  date.  JUMAI 
KANJAR  V.  ABDUL    KARIM    KHAN,     6  A- 

L.  J.  524  =  A.  W.  II 1908  P-  949. 

1033  Art.  182— Art.  179  {5)— Execution  of 
.decree — Limitation — Date  of  issue  of  notice  un- 
der Section  248,  Civil  Procedure  Code. 

Held,  that  the  words  'the  date  of  issuing 
a  notice,'  as  used  in  clause  5  of  article  170  of 
the  II  Schedule  of  the  Limitation  Act,  mean 
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tbe  date  when  the  notice  is  actually  issued 
from  tho  Court,  and  not  the  date  of  the  order 
of  the  Court  to  issue  such  notice— G  W.  N.^ 
Gil,  650,  followed:  28  Boyn.,  41G  ;  27  B  nn., 
622,  not  folloivad.  RATAN  CflAND  OSWAL 
V.  DKR  N\TII  BARUA.  4  C- L-  J- 630  = 
10  0  W  N  303. 

1034  Ar^  hi-J -Art  170  (5)  -Civil  Pro- 
cedure Code  {Act  XIV  of  1882)  Section  248  — 
Enecution  of  decree — Notice  to  judgment-  leb- 
tor.    Date   of  is<iue   of. 

A  notice  mast  be  taken  to  be  issued 
for  the  purposes  of  clause  5  of  article  179 
of  tho  second  schedule  of  th-i  Limitatiou 
Act  on  the  date  the  Court  orders  that  it 
should  issue,  the  order  of  tbe  Court  being 
itself  the  issue  of  the  notice,  though 
owing  to  the  exigencies  of  the  business  the 
notice  has  to  bo  fromally  drawn  up  after- 
wards and  signed  and  then  despxtched.  GO- 
VIND  DHOND  PATIL  v.  DADA  UDAJI 
PATIL.    6  B  li  R  457=28  B  416. 

1035  Art  18'2—Art  179  {5}— Date  of  issuing 
notice. 

The  experssion  "date  of  issuing  notice" 
in  Cl.  5  of  Art  170  of  the  Limitation 
Act  means  the  actual  date  of  issue  and 
not  the  date  of  tbe  order  directing  notice 
28  B  416  diss.  from-CHERUVATH 
THALANGAL    BAPPU  v.  KANARAN.      16 

M  L  J  648  30  M  30- 

1036  Art,  182 -Art.  179  {5)— Issue  of  no^ 
tice. 

Tbe  words  'the  date  of  issuing  notice*  un- 
der section  248  of  the  Civil  Procedure  Code, 
in  Article  170  of  the  Second  Schedule  of  the 
Limitation  Act,  do  not  mean  the  date  when 
the  Court  passes  the  order  for  issuing  the 
notice,  but  the  data  on  which  the  notice  is 
actually  is3U3d.  KADARESSUR  SEN  BA- 
BOR  V.  MOHIM  CH  \NDRA   CHAKRAVAR- 

Ti.    6  0- WN-656. 

1037  Art.  182— Art.  179  (5). 

Where  notice  is  issued  under  section  248 
of  the  Civil  Procedure  Code  time  for  an  ap- 
plication for  execution  of  decree  runs  from 
the  date  of  the  order  directing  'the  same  and 
not  from  the  date  of  actual  service  of  tho 
notice.     DAMODAR  SHALIGRAM  u.  SONA- 

JI.    5B.  L   R  594  =  27  B  622- 

1033-  Art:  182— Art:  179  (6)— Registration, 
of  document  by  duly  authorized  ajent — Defect 
of  procedure.  6  O.  C.  9  See  Registration  Act 
III.  of  1877  S.  32  Col.  485. 

1039.  Art.  182  ~ Art.  179,  {6)-D3cree-' 
Maintenance — D  icree—Gonfitruclion. 

Held  also,  that  a  decree  directing  the 
defendants  to  pay  plaintiff's  miintenanoa  at 
a  certain  rata  p3r  annum  from  the  date  of 
the  plaint  is  a  decree  foe  pxym^nt  on  the 
corresponding  dte  every  year,  and  conse- 
quently a  "decree  directing  payment  to  hi 
mido  on  a  certain  date"  within  the  meaning 
of  01.  6  of  Art,  170  of  che  Limitation  Aot. 
AITAMMA    V.  NARAYANA    BHATTAR.     17 

1040--^  ^i-*  182=-.  Art  119  (6)-MorlgagA 
—Dicree  for  redemption— Edension  of  tims  far 
payment  of  mortgage  amount. 
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In  a  suit  for  rodomption  of  the  mortgago 
property  tho  clocroe  dircctod  tliat  upon 
payment  of  the  mortgage  amount  within  six 
months  from  its  date  tho  docrooholclor 
should  take  possession  of  the  mortgage 
property.  The  decree  was  affirmed  on  appeal 
on  LheGth  November  1896.  The  decree  holder 
failed  to  pay  tho  amount  within  tho  time 
fixed  in  the  decree.  The  present  application 
was  made  on  the  15th  Octol)or  lf)02  to  the 
Court  to  have  tho  time  extended  for  throe 
months.  The  decree-holder*s  last  applica- 
tion to  execute  tho  decree  was  made  on  the 
21st  April  1807. 

Held,  that  the  application  was  barred 
by  limitation.  Notwithstanding  that  time  is 
granted  to  a  mortgagor  for  payment,  adecrea 
for  redemption  sach  as  that  in  the  present 
case  should  be  taken  to  be  executable  from  the 
passing  of  the  decree  and  is  therefore  govern- 
ed by  Article  179,  Schedule  If,  of  the  Limita- 
tion Act.  26  Mad.,  7S0  appiovid.  ETYATI 
POOPARAMBIL  BAVA  v.  MATALAKAT 
KRISHNA   NENON.     28-    M     211. 

1041     Ari;   182 -krt'.    179   (6)— Instalment 
decree — Default    in    payment   of  mstahtunt— 

'  Subsequent  payment  and  acaptance  of  over- 
due instalments — Waiver, 

A  decree  obtained  on  tho  27th  June,  1887, 
by  a  mortgagee  against  his  mortgagor  direct- 
ed that  the  sum  of  Rs,  1,  050  should  be 
paid  by  yearly  instalments  of  Rs.  55,  the 
instalments  to  be  paid  in  the  month  of  April 
In  each  year.  It  further  provided  that  in 
case  of  default  being  made  in  the  payment 
of  any  two  consecutive  instalments,  the 
plaintiff     should     recover  possession    of    the 

•mortgaged  property.  The  defendant  did  not 
pay  in  April,  1891,  or  April,  1892,  tho 
instalments  due  in  those  months  as  ordered 
by  the  decree,  but  he  paid  them,  and  they 
were  accepted  by  the  plaintiff,  in  tho  months 
of  May  1891,  and  May,  1892,  respectively.  Ha 
also  paid  subsequent  instalments  and  up  to 
1895  no  single  instalment  remained  unpaid 
at  the  date  at  which  that  immediately 
Bucceeding  it  became  due.  But  he  again 
failed  to  pay  two  consecutive  instalments, 
viz.,  thoso  due  in  1896  and  1897  and  ho  paid 
nothing  subsequently.  In  -July,  1899,  the 
plaintiff  applied  for  execution  of  the  decree, 
contending  that  his  right  to  execution  aroso 
in  1897  under  the  terms  of  the  decree.  The 
lower  Appellate  Court  hold  that  the  plaintiff's 
right  tj  execution  had  arisen  in  1892  and 
that  his   present   application    was    therefore 

•barred  by  limitation.  On  appeal  to  the 
High   Court 

H^.ld,  (by  the  Fall  Bjnch,  reversing  the 
decree  of  the  lower  Ooact,  that  having  re- 
gard to  the  payment  and  ac3cptanc9  of  instal- 
ments   this    cas3   subsequently     to   1392,    the 

•  parties  had  been  remitted  to  the  same  posi- 
tion Q,i  they  would  have  been  in  if  no  default 
had  then  occurred,  and  that  ou  the  subse- 
quent default  in  1897.  the  plaintiff's  right  to 
executioa    arose  and    that  consequently    his 

^Ibpplicition  in  1899  was  in  tiino. 

Fer  Jenkins,  C,  J: — Xiie  true  view  appears 
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to  mo  to  bo  that,  though  there  may  bo  a 
failure  to  pay  punctually  under  an  instal- 
ment decree,  still  tho  subsequent  conduct 
of  tho  parties  may  preclude  either  of  them 
from  afterwards  asserting  that  payment  was 
not   made    regularly    and    in   satisfaction    of 

the  obligation  under    tho    decree This 

view  is  not  far,  if  at  all,  removed  from  an  ap- 
plication of  tho  doctrine  of  estoppel,  for  it 
would  bo  but  an  elaboration  of  it  to  say  that 
if  each  of  tho  parties  has  by  his  acts  inten- 
tionally caused  tho  other  to  believe  that  the 
payment  was  a  regular  satisfaction  of  the 
obligation,  and  the  parties  have  acted  on  that 
belief,  neither  can  afterwards  deny  the 
regularity.  It  is  fundamental  proposition  of 
law  that  payment  and  acceptance  of  overdue 
instalments  cannot  by  themselves  prove  a 
waiver.  The  point  is  one  to  bo  determined  on 
the  circumstances  of  each  case.  Dulsook  v 
Ghugon  (I.  L.  R.,  17  B:)m.  256)  commented  on 
KASHIRAM  V.  PANDU.^  4  B  L-  B-  688  = 
27  B- 1.  •^»-*^    fle^  ^JTifp-L.  i,A^^fiAJ<^^^ 

1042  Art  182— Art  179,  Expl.  1,  para  H 
— Dicrec  passed  jointly — Surety — Execution 
against— G.  P.  C,  S.  253. 

A  decree  executable  against  a  surety 
in  virtue  of  tho  provisions  contained  in 
Section  253,  Civil  Procedure  Code,  is  not  a 
decree  "passed  jointly  "  within  the  meaning 
of  Explanation  to  Art.  179  of  the  Limita- 
tion Act;  and  consequently,  a  prior  appli- 
cation for  execution  against  a  judgment-deb- 
tor cannot  go  to  keep  alive  the  executiDn 
against  tho  surety.  Expl.  II  to  Ace  179  of 
Sch.  II  refers  to  the  decree  which  is  "  passed 
jointly"  against  more  persons  than  one, 
and  does  not  refer  to  a  decree  which  may 
bo  jointly  deduced,  by  combining  the  sure- 
ty bond  and  the  provisions  of  Section  253 
with  tho  decree  in  dispute.  NARAIN  v. 
TIMM\YA.    8  BLR807  =  31BL50 

1043  Art:  182— Art  179,  Expl.  1,  para  2 
— Decree  passed  jointly  agaitist  several — Ap- 
plication  for  execution  against  one  or  more 
of  them. 

Explanation  1  to  Art.  179  should  be  read 
literally.  Where  there  is  a  joint  decree 
against  more  persons  than  one,  and  there 
has  been  an  application  in  execution  of 
that  decree  against  one  or  more  of  them, 
the  application  takes  effect  against  all  the 
persons  against  whom  the  joint  decree  was 
passed.  There  was  a  joint  decree  for  costs 
against  A,  B  and  C,  and  a  jnnt  decree  for 
mesne  profits   alone  against  a    and    B. 

Held,  that  an  application  for  execution 
against  A  and  B  for  masne  profits  has  the 
effect  of  keeping  alive  plaintiff's  right  to 
execute  the  decree  for  costs  against  C. 
SUBRAMANYA  CHETTIAR  v.  ALAGAPPA 
CHETTIAR.     30  M   268, 

1044  Art  182— Art  179  -See.  8  C.  W.  N 
251  No.  13,  6  C.  W.  N.  348  No.  96,  A.  W.  N 
1905.  P.  45  No.  113.  12  M.  L.  J.  166  No.  144' 
29  B.  63  No.  106,  1  N.  L.  R.  180  No.  107,  28 
M  40  No.  234.  A.  W.  N.  1905.  P.  268-28  A. 
449  No.  252,  A.  W.  N.  1908.  P.  108—2  A.  L. 
J.  286-27    575  No.  233  (c),  6  C.  L.  J.  141  No, 
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Acts  Sup:  Govt.  (IX  of  1903)    (Contd.) 

240,  2.  A.  L.  J.  Q-28  No.  258,  10  G.  W.  N.  209 
No.  473,  4.  M.  L.  T.  73  No.  745,  14  M.  L.  J 
486,  1  A.  L.  J.  15,  24  M.  iiOO,  2(i  M.  Ul,  5  C.  L 
0.  2bi),  2'6.  A.  IB,  30  C.  407,  13  M.  L.  J.  205,  14 
M.  L.  J.  401,  24  M.  188,  15  U.  L.  J.  258,  5.  A.  L. 
J.  403,  A.  W.  N.  11)02.  P.  54,  24  A.  542.  A.  W. 
N.  rj04.  P.  46,  20  M.  780,  4  M.  L.  T.  350,  18 
M.  L.  J.  46,  28  C.  113.  A.  W.  N.  1906  P.  152,  17 
M.  L.  J.  441,  4  L.  B.  R.  1907  P  23,  47  P.  U. 
X906,  5  B.  L.  R.  540  No.  918  to941,6  0.C.  Hi, 
No.  913   supra. 

10*5  '^''^-  183— Art.  180  Execution  of  decree 
noiicca — Civil  Procedure  Code  {Act  XIV  vf 
168-4),  ss.  232.  248. 

Where  a  notice  was  issued  under  ss.  232 
and  248  of  the  Civil  Procedure  Code  for  the 
executioQ  of  a  decree  and  further  proceed- 
ings were  dropped  until  after  the  period 
allowed  by  limitation  computed  from  the 
dute  of  such  decree. 

Held,  that  there  being  no  order  made  by 
the  Court,  such  notice  alone  did  not  operate 
RS  a  revivor  of  the  decree  witbin  the  meaning 
of  Art.  180,  Sch.  II  of  the  Limitation  Act. 
Ashootosh  Dutt  v  Doorga  Churan  Chatterjee 
(I.  L.  R.  6  Cal.  504)  ;  Siija  Hossein  v.  Monohar 
Das,  (I.  L.  R.  24  Cal.  244),  discussed.  MO- 
NOHAR DAS  V.  FUTTEH  CHaND,  7  C- 
w.  N  793=30  C  979. 

1046  ^rt.  183— Art.  180— Execution  of 
decren  passed  by  H.gh  Court — Revivor  26  A. 
S61.  See  G.  P  C.  V.  of  1908   S.  11  Col.  954, 

1047  Art.  183— Art.  180— Baviv  or— Release 
on  judgment-debtor — Execution  against  others 
— Contribution. 

The  Calcutta  High  Court  passed  a  decree 
on  15th  May,  1893.  The  decree-holders  ap- 
plied on  2Qd  May,  1995  and  got  it  transferred 
to  Agra  by  an  order  of  21st  July,  1905.  On 
9th  December,  1905,  an  applioatiou  was  made 
ior  execution  at  Agra. 

Held,  that,  the  application  for  transfer 
having  been  made  within  12  years  of  the 
decree,  the  order  passed  on  it  related  back  to 
the  date  of  the  application  and  revived  the 
decree  within  the  meaning  of  Art.  180  of  the 
Act,  Sch  IL 

Where  the  decree-holder  receives  a  pay- 
ment from  one  of  the  judgmejat-debSors  of 
a  joint-decree  and  strikes  out  his  aacia  from 
the  application  for  execution,  the  decree  can 
be  executed  against  the  other  judgmaat-deb- 
tors,  whose  right  of  contribution  againsb  the 
aforesaid  judgment-debtor  is  not  losti.  BE->I1 
MaDHO  v.  bHIVA  NaRAIN,  4  A.  L.  J. 
405  =  A.  W.N.  1907.  P  184. 

Action  in  Rem— 

Admiralty  jurisdiction — Maritime  lien- 
Damage  done  by  a  ship. 

A  large  quantity  of  oil  was  negligently 
discharged  from  the  steamship  Telena  lying 
in  dock  into  the  dock;  this  floated  on  the 
water  and  became  ignited,  and  did  consi- 
derable damage  to  a  steamship  of  which  the 
plaintiffs  were  charterers.  The  plaintiffs 
applied  for  a  warrant  for  the  arrest  of  the 
Tnhna  contending  that   thay  ^acg  entitled  to 


Action  in  Rem    (Could) 

bring  an  action  in  rem  against  the  owners  of 
the  Telena, 

lldil,  tliat  the  fire  not  being  the  direct 
act  of  the  ship,  the  application  could  not  b«> 
granted. 

The  daiungo  in  respect  of  which  a  mari- 
time lit;n  is  admifAed  must  be  either  the 
direct  result  or  the  natural  consequence  of 
a  wrongful  act  or  manotiuvre  of  the  ship  to 
which  it  attaches.  THE  TELENA,  29  C  403. 

Act  of  Insolvency- 
Insolvent    PiCt,  section  9— Act  of  insolvency 
—  Assignment   by  a  debtor   oj  all   his   property 
to  creditors. 

Held,  that  the  assignment  by  a  debtor 
of  all  his  proper/ y  for  the  benefit  of  all 
his  creditor.s  is  in  itself  an  act  of  insol- 
vency within  the  meaning  of  section  9  of 
the  Indian  Insolvent  Act.  KUR30NDAS 
RAMDAS  V.  MAGANLAL  KANKUCHAND. 
4  B-  L..  R.  94, 

Act  of  banlsruptcy— 

Composition  deed — Some  creditors  only  sign- 
ina  the  deed — Rights  of  other  creditors  6  B, 
L."  R.  296—28  B.  364— See  Registration  Act 
III  of  1877  section  17  (e)  Col.  480. 

Action  of  Public  Officer  beyond 
scope  of  his  authority  not  binding 
on  government  - 

Purchase  of  land  by  government  at  sale  for 
arrears  of  revenue — Right  of  irrigation  by 
way  of  easement  of  ryots  in  occupation — IM 
M.  L.  J.  432—26  M.  51 -See  Easements  Act  V 
of  1882  s.  13  Col.  735. 

Acts  done  in  the  exercise  of  sove- 
reign power  or  privilege. 

Jurisdiction  of  Civil  Courts — Confiscation  of 
timber  felled  in  Native  States. 

Plaintiffs,  British  Indian  subjects,  resid- 
ing in  Simla,  sued  the  Secretary  of  State  for 
India  for  the  value  of  timber  purchased  by 
them  from  the  Rana  of  Ghond,  and  confis- 
cated by  order  of  the  Superintendent,  Simla 
Hill  States,  while  it  was  within  the  limits  of 
the  Koti  States,  preparatory  to  being  brought 
into  Simla.  Under  the  Punjab  Government 
Rules,  the  sanction  of  the  State  Forest  Offi- 
cer was  necessary  to  the  felling  of  the  trees, 
and  all  trees,  before  being  removed  from  ihe 
forest),  were  to  be  marked  with  the  State  sale 
hammer-mark,  and  any  trees  removed  with- 
out such  mark  were  liable  to  confiscation. 
The  timber  in  question  not  having  been  so 
marked,  held  that  the  confiscation  was  the 
act  of  the  Superintendent  acting  in  his  poll- 
tical  capacity,  in  respect  of  a  property  of  a 
Foreign  State,  and  was  .done  in  foreign  terri- 
tory, and  as  such  was  not  liable  to  be  ques- 
tioned in  a  Municipal  Court  in  British 
India. 

There  cannot  bii  an  act  of  State  by  .^ 
sovereign    against    his    own   subjects.    Such 
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Acts  done  in  the  exercise  of  sovereign 
power  or  priviloge-    (Contd.j 

proposition,  howovor,  rofora  to  an  act  direc- 
ted towards  the  subject,  and  it  duos  not  re- 
fer to  an  act  not  directed  towards  the  sub- 
ject, but  which  indirectly  implicates  such 
Bubjoofr..  G  B  L.  R.  131,  7  M.  I.  A.  537  Uof. 
144  L.  R.  19  Eq.  504  6  B.  L.  R.  131,  7  M.  I.  A. 
637  Rof.  KHEMBO  v.  THE  SECRETARY 
OF  STATE    FOR    INDIA.     105  P-  R-  1908 

Impartible  estate.    Devolution  of— Right  of 
females — Special    custom. 

Held,  that  the  grant  of  the  present 
Bettia  raj  being  treated  as  proceeding  £rom 
the  grace  and  favour  of  the  Government 
in  exercise  of  its  sorvereign  authority,  the  raj 
tnust  be  taken  to  have  been  tlie  separate 
and  self-acquired  property  of  the  grantee 
though  with  all  the  incidents  of  the  family 
tenure  of  the  old  estate  as  impartible  raj- 
Held,  further,  that  no  special  custom  of 
the  family  was  proved  whereby  females  were 
excluded  from  inheritance. 

Whore  a  custom  is  proved  to  exist,  it 
supersedes  the  general  law  which,  however, 
still   regulates   all  outside   the  custom. 

There  is  no  inconsistency  between  a 
custom  of  impartibility  and  the  right  of 
females  to  inherit,  and  therefore  the 
general  law  must  prevail  unless  it  bo  proved 
that  the  custom  extends  to  the  exclusion 
of  females. — 12  M  I  A.,  I  and  523,  on  page 
652  9  MIA  539  followed.  RAM  NUN  DUN 
SINGH  V.  (MAHARANI)  JANKI  KOEK 
fKAUR).  4  B  L  R  664  =  7  W  N  C  57 
=  29C828. 

See    Act  of  state  col.  42  to  47- 

Act  done  by  husband  in  persuance 
of  common  business  binding  on 
wife. 

Sale  of  immovable  property  by  husband 
without  knowledge  of  loife — Apparent  acquics- 
ence  subsequent  to  sale,  by  wife  no  proof  of 
consent — Presumption— I.  L.  B  R.  1900—1902. 
P.  ll.  See  Budhist  Law— Husband  and 
•wife. 

Acts  Retrospactiva.  effect  of— 

Rctrjipective  effect  of  acts  —Applicability 
of  enactment  to  pending  rights  of  action — 
Procedure  effected — Hindn  [111,10 — Adoption 
cerejHOJiies— OHINNA  NAUASIAH  vcrsm 
MANGAMMA.    14  M- L-  J- 1904    p.   340- 

See  Madras  Act  III  of  1895  S.  21. 

Addition    of  fixtures— 

Landlord     and    tenant — Lease — Fixtures — 

Additions.       Removal     of — Transfer    of   Pre- 

perty  Act   {IV    of    188:)  Sections  8,  108  {h). 

Though   the   word      fixture'     does     not 

'    necessarily      in      England       mean      affixed 

to     the     freehold,      tliat    is     the      sense      it 

bears   in    ordinary   parlance.     For   anything 

to    be    fixture    within    the    niLiauing     of    the 

lease  it  must  be  "attaciigd   to   the  earth"   a;i 


Addi' ion  of  fixtures    (Contd.) 

that  expression  is  defined  in  section  3  of  the 
Transfer  of  Property  Act. 

Ileldf  that  the  shed  described  in  tho 
judgment  wa.s  noillier  a  fixture  nor  an  addi- 
tion and  the  tenant  was  entitled  t3  remove  it 
on  the  expiry  of  the  lease. 

Held,  that  as  no  privity  either  of  con- 
tract, or  e-^tate  had  been  established  botweca 
tho  plaintiff  and  tho  defendants,  the  defend- 
ants were  not  directly  liable  for  damages  ia 
respect  of  dilapidation  and  failure  to  repair 
and  plaint  under  tno  covenants  in  the  lease, 
nor  could  they  bo  made  liable  under  those 
covenants  on  eqaituble  grounds  by  reason  of 
their  occupation  of  the  preini.se;5  and  pay- 
ment of  rent.  But  the  defendants  were  li- 
able on  the  ground  that  they  continued  ia 
possession  in  the  belief  common  to  them  and 
the  plaintiff  that  they  held  under  tho 
terms  of  the  original  lease  so  far  as  tliey 
were  applicable.  CUATURBHUJ  MOORARJI 
u.  T.  J.  BENNETT.    6BL.K-1073. 

Addition  of  names. 

Addition  of  nam^s  in  a  pro-note — Material 
alternation  I  h  B.  R.  1900  -lOO'i.  P.  255.  Soo 
Negotiable  Instrument  Act  XXVI  of  1881  S. 
87  Col.  542. 

Addition  of  parties. 

2  Addition  of  parties— Party  added  in  ap- 
peal toJioioas  not,  a  pirfy  to  the  suit— 2  L  B  R 
190i,P.277.  See  (;,  P.  0.  V  of  1908,0  I.  K. 
10(2)  (5),  11  Col.  1393. 

3  Addition  of  parties— Salt  instituted  by 
IV rong  person  2  L.  B.  R.  1901,  P.  2i:5,  See  C. 
P.   C.    1908,  0.  I.  R.  10  CI)  Gol.  1390. 

Additional  Court  fees  on  claim  for 

Mesne  profits 

(hurt  Fees  Act  {Vli  of  1870),  s,  11^ 
Additional  Court-fee  on  Mesne  profits. 

Where  iu  a  suit,  a  Court  finds  a  larger 
sum  to  bo  duo  to  tho  pliintif!  than  claimed, 
and  orders  Court-fee  to  be  paid  on  that  sum, 
the  Couir-fce  alicady  paid  by  him  on  the  su;n 
c.airaod  should  be  tikon  into  accour.  . 

If  future  mesne  profits  are  not  ask.:.'d  for  oa 
the  plaint  and  tho  Coart  ir-)vides  in  iisdecreo 
for  those  profits  under  s.  211,  G.  P.  C,  sOo. 
11  of  the  Court  Pees  Act  does  not  apply. 
DIWAN  RA.M  BIJ.Al  B\HADUR  SiNGH 
u.    RAI    JAG  AT  PAL  SINGH.     iO  C  -  8. 

Additional  Evidence. 

Admissibility  of  Additional  evidence  on  ap- 
peal-Suit for  right  of  way-G  C.  ]V.  N.  31 
See  C.  P.  C.  V  of  190S  0.  XLI.  R.  27  col.  1G81. 

Additional  rent. 

Additional   rent  ■  -Consolidate  I  rent  fixed  for 
entire  tenure.     Raj-'.ndralal  Ci0->w  imi  v.  Ciinn- 
der    Bhusan   Goswami.     6   C.  \V.  N.  318.     Ijee 
i  Beugal  Tenaucy  Act  VIII  of  iSdj  S.  52. 
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Adhesive     Stamp -Receipted     bill 
bearing-  uncancelled. 

Stamp  duty— Chargeable — Tlcceipt  bill  bear- 
ivg  unclaimed  adJicsive  sfani])—!  L.  B.  li. 
1900-1902  P.  SSL     Sco  Stamp  Act. 

Adinr  ayavana  Tenure. 

Ejectment  of  ^ucli  tenant.  Theyyan  Nair  \. 
y.amorin  of  Calicut.  27  M.  202.  See  Malabar 
Law. 

Ad  interim  injunction. 

Ad  interim  injunction — Interlocutory  motion. 

\  Injunctioyi — Receivtr — Shankar  Anand- 
rao  ^7agh  v.  Sadashiv  Shankar  Wagh.  7  B. 
L.  R.  926.     See  Practice. 

2  Injunction — Interlocutory  injunction  when 
may  be  granted— Trade  Mark.  Infringement 
of— 

The  plaintiffs  made  an  interlocutory  ap- 
plication to  restrain  the  defendants  from 
using  the  words  'camel  hair'  in  connection 
with  certain  belting  sold  by  them,  alleging 
that  in  so  using  the  words  there  was  a  false 
representation  to  the  effect  that  the  belting 
sold  by  the  defendants  were  goods  of  the 
plaintiff's  manufacture. 

Held,  that  the  plaintiffs'  right  to  an  in- 
junction depended  upon  their  proving  (1) 
that  the  words  complained  of  signify  that 
the  belting  was  exclusively  of  the  plaintiff's 
manufacture  and  (2)  that  the  use  of  the 
description  was  such  as  was  calculated  to  de- 
ceive purchasers  in  the  belief  that  they  were 
purchasing  goods  of  the  plaintiffs'  manufac- 
ture. 

Held,  also,  that  an  ad  interim  iniunction 
can  only  be  granted  in  cases  where  the 
plaintiff  has  succeeded  in  establishing  a  very 
strong,  if  not  an  overwhelming  prima /acie 
case,  and  where  irreparable  injury  may  be 
done  if  the  Court  does  not  intervene  in  the 
manner  sought.  F.  REDDAWAY  &  Co.  Ld 
V.   SCHRODER    SMIDT  &  Co.     g  C-    W-  N- 

151' 


Ad  interim  protection, 
for  insolvency— 


Application 


Insolveny  proceedings — Application  for  ad 
i  u  te  r i  m  p  rotection — Practice. 

The  practice  in  insolvency  proceedings 
OQ  applications  for  ad  interim  protection  is 
to  only  allow  opposing  creditors  to  oppose 
oi  grounds  of  fraud  or  misconduct  arising 
ou(;  of  hisown  particularclaim  and  to  adjourn 
all  other  grounds  to  be  dealt  with  at  the 
hearing.     In  the  matter  of  DINENDRA  NATH 

MULLICK.    9C.  W-N.22L 
Adjournment— 

(1)     Restitution  of  conjugal  rights— Hindu 
Law. 

Held,  that  a  suit  for  restitution  of  con- 
jugal rights  will  lie  in  the  case  of  Hindus 
though  a  suit  will  not  lie  by  a  husband  to 
recover  possession   of  the  parson  of  his  wife 


Adjournment    {Contd) 

The  husband  is  entitled  to  get  decree  if  the 
wife  has  attained  an  ago  at  which  she  is 
considered  fit  to  discharge  her  conjugal  du- 
ties, though  in  the  eye  of  the  law  she  may 
still  bo  a  minor  ;  conditions  may  be  imposed 
in  certain  cases  )held,  also,  that  the  Limitioa 
Act  is  not  intended  to  define  or  create  causes 
of  actions,  but  simply  to  prescribe  the  period 
within  which  existing  rights  may  be  enforced 
in  the  Courts  of  Law. 

Held,  also,  that  from  the  mere  finding 
that  the  marriage  was  celebrated  no  pro- 
sumption  arises  that  all  the  rites  and  cere- 
monies necessary  to  constitute  a  legal  and 
valid  marriag'j  were  performed. 

When  s;  me  of  the  defendant's  witness 
were  not  in  attendance  owing  to  a  belief 
caused  by  the  improper  procedure  adopted 
by  the  Munsiff  of  examining  one  or  two 
witnesses  each  day  and  adjournment  was 
refused  the  High  Court  pet  aside  the  decree 
and  remanded  the  suits  for  retrial.  SURJA- 
MONI    DASSEE   v.   KALI  KANTA  DAS.    5 

W.  N  Cm  195  =  28  0,37. 

2  Application  for  time  to  summon  witness- 
es — Adjournment— Costs  not  paid — 6  O.  C.  41-^ 
See  C.  P.  C.  V  of  1908  0  XXI  R  99  Col. 
1550. 

8  Summoning  and  attendance  of  wifwsS' 
es  24  M.  200— See  C.  P.  C.  V  of  1908  O.  XVI  R 
4  Col.  1473. 

Complete  Code — Transfer  of  belief — Plea- 
der   not    named     in   vakalafnama — Adjourn" 

ment — Hearing     exparte Proper    discretion. 

HARE  KRISHNA  MAHANTI  v.  BISHUN 
CHANDRA  MAHANTI.  7  C-  I,  J- 428-  SeQ 
Bengal  Rent  Recovery  Act  X  of  1859  section 
161. 

4  Pleader  instructed  to  apply  for  adjourn* 
ment  only  —  Prayer  refused  —  Withdrawal  of 
jyleader — Decree  exparte — Revision  8  C.  W.  N. 
621.    See  C.  P.  C.  V  of  1908  s.  115  Col.  1333. 

5  Civil  Procedufe  Code,  1882,  sections  291 
and  311 — Proclamation  of  sale — Waiver  — 
Fraud  on  the  judgment- debtor — Application  to 
set  aside  sale. 

In  an  application  under  gection  311, 
Civil  Procedure  Code  to  set  aside  a  sale  it 
was  alleged  that  the  proclamation  had  not 
been  posted  up  on  the  various  properties 
according  to  law,  and  in  consequence  the 
property  which  was  worth  upwards  of  a 
lakh  of  rupees  was  sold  for  about  29.000, 
the  Court  declined  to  enquire  into  these 
facts  and  rejected  the  application,  as  the 
petitioner  had  asked  for,  aod  obtained  the 
adjournment  of  the  sale  'without  issue  of 
fresh  proclamation  and  beat  of  drum.' 

Held,  on  appeal  that  as  the  petitioner 
had  also  alleged  that  he  was  ignorant  of 
the  fact  that  no  proclamation  bad  been  ori- 
ginally posted,  when  he  agreed  to  the  ad- 
journment there  could  be  no  waiver,  and 
the  lower  Court  should  have  enquired  into 
the  facts.  L  R  3,  I  A  230;  L  R  15  I  A,  171 
referred  to.  PREO  LAL  PAUL  v.  RADHI- 
KA  PROSAD  PAUL,  6  W-  N  C.  42 

6  Adjournment  of  sale— 6  C.  W.  N.  44— See 
C.  P.  0.  V  of  1908  0  XXI  R  66  Col.  1635, 
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Adjournment    (Contd) 

7  Adjournment  of  sale—fi  C.  W.  N.  48 — 
See  0,  P.  0,  V.  of  1908  O.  XXI.  R.  09  Col. 
1537. 

8  Adjournment  of  sale — Irremdarity — 8  C. 
W.  N  686— See  G.  P.  0.  V  of  1908  O.  XXI.  R. 
69  Col.  1537. 

9  Death  of  one  of  several  defendants — Dis- 
missal of  suit  after  adjournment — Poiuer  to 
adjourn— 12  M.  L:  J.  1888— See  C.  P.  C.  V  of 
1908  0.  XXII  R.  4  Col.  1576. 

10— Civil  Procedure  Code  {Act  XIV  of 
1882),  Section  623— Revieio-Practice— Costs- 
Adjournment—^Order  to  pay  costs  of — Power  of 
Court  to  alter. 

The  alteration  by  a  Judge  of  an  inter- 
locutory order,  such  as  an  order  to  pay  the 
costs  of  adjournment  of  a  case,  is  nob  a 
review  of  judgment  within  the«  meaning  of 
Section  623  of  the  Code  of  Civil  Procedure. 
The  Court  has  power  to  reduce  the  amount 
of  costs  of  adjournment  fixed  by  it,  if  it  be 
shown  that  it  is  too  high.  ELEANOR 
WINTLE  V.  MAHBUBUN,  A- W.  N- 1902 
p.  98. 

Adjudication    by    collector    as    to 
stamp  duty  chargeable.  25  M-  751 

(1)  See  Stamp  Act  II  of  1899  S.  32  Coh  881. 

{2)  Adjudication  of  title — Partition — Chedi 
V.  Jaikora  4  0  C  289  See  Oudh  Revenue  Act 
XVII  of  1876  S.  70.  71  &c.  and  Court  Fees 
Act  VII  of  1870  Sob.  II  Art;  1  CoU  135. 

Adjustment  of  decrea 

(i)  Adjustment — Money  decree— 4  M.  L.  T. 
229  See  Act  V.  of  1908  C.  P:  C.  O.  XXI.  R.  2 
Col;  1496. 

2  Adjournment  of  decree— k  W  N  1903  P 
172^26  A  19— See   Col  1429. 

3  Purchaser  from  judgment- debtor- Adjust- 
ment of  decree  by  a  subsequent  decree,  C  P  C 
Act  XIV  of  1882  S.  244,  258 

The  mortgagees  obtained  a  decree  for 
gale  of  the  mortgaged  property,  and  in 
execution  thereof  the  property  was  sold 
and  purchased  by  them.  On  the  suit  of 
the  mortgagors  a  decree  was  passed  upon 
Compromise  to  the  effect  that  the  mortgagors 
shall  pay  a  certain  amount  within  a  fixed 
period  and  upon  payment  theroof»possession 
of  the  mortgagors  will  be  confirmed.  The 
mortgagors  sold  the  property  by  private 
sale  and  paid  the  amount  fixed  to  the 
pleader  of  the  mortgagees  but  the  adjust- 
ment of  the  mortgage-deoreo  was  not  notified 
to  Court.  The  mortgagees  were  put  in 
possession  of  the  motgaged  property.  Some 
of  the  mortgagees  sued  the  mortgagors, 
without  impleading  their  vendoas  under  the 
private  sale,  to  set  aside  the  deoree  pass- 
ed upon  compromise  and  upon  confession 
that  deoree  was  set  aside.  The  vendees 
under  the  private  sale  applied,  under  section 
244  of  the  Civil  Procedure  Code,  to  be  put 
in  possession  of  the  property.  It  was  con- 
tended by  the  mortgagees,  deoree  hoders, 
who   were   in  possession  as  purchasers  under 


Adjustment  of  decree    (Contd,) 

their  mortgage  decree  that  (i)  the  applicants 
had  no  locus  standi  (ii)  even  if  thay  iiad, 
the  adjustment  or  compromise  of  the  morb- 
gage  decree  not  having  beea  notified  to 
the  Court  no  notice  could  be  taken  of  such 
adjustment  by  the  Court  and  (iii)  the 
compromise  decree  was  set  aside  by  the 
last  decree  passed  upon  the  confession  of 
the  mortgagors  agreeing  to  the  setting  aside 
of  the     compromise     decree. 

Held  (i)  That  as  the  terms  of  the  com- 
promise decree  were  complied  with  by  pay- 
ment of  the  sum  fixed  in  it  to  the  mort- 
gagees, the  sale  to  them  was  annulled  un- 
der the  terms  of  the  compromise-decree ;  the 
mortgagors  could  thereafter  sell  their  in- 
terests in  the  property  by  private  sale,  and 
the  vendees  became  their  representatives 
within  the  meaning  of  section  244  of  the 
Civil   Procedure  Code.     24  Cal.,  20,  followed. 

(ii)  That  if  the  mortgage  deoree  had 
been  anjusted  by  oomproraise  out  of  Court, 
the  adjustment,  if  it  had  not  been  noti- 
fied to  Court,  would  have  been  ineffec- 
tual, but  the  adjustment  of  that  decree  wag 
not  a  private  adjustment  but  was  effected 
by  another  decree  itself  as  binding  as  tho 
earlier  decree  and  superseding  the  earlier 
decree.  The  only  questio-n  was  whether  the 
terms  of  the  later  decree  had  been  com- 
plied with. 

(iii)  That  the  last  deoree  pissed  upoa 
confession  was  not  binding  on  the  ven- 
dees under  the  private  sale,  as  they  were 
no  parties  to  that  decree,  but  the  ques- 
tions raised  in  the  suit  resulting  in  the  de- 
cree passed  on  confession  must  be  enquir- 
ed into.  BASUDEB  GIRI  v.  EROJO  MO- 
HAN  JANA.     7C.  W.  N.  54. 

Administration. 

1  Certificate  o/— See  Act  VII  of  1889— Sue- 
cession  Certificate  Act  s.  4  Col.  799,  800. 

2  Contested  lagacies  of  deceased's  p?operty  — 
6  C.  W.  N.  321— See  Act  X  of  1865  (Succession) 
s.  90  Col.  85. 

3  Of  estate  and  pttrchase  from  heir  during 
administra' ion  suit — 32  C.  198  P.  C  -See  Act 
IV.  of  18§2  (T.  P.  A.)  s.  52,  f.3  Col.  578. 

4  Of  deceased's  property,  heirs  — Haji  Saboo 
Sidick  V.  All}/  Mahoju^id,  Jin  Mahomed  6  B. 
L.  R  2/55— See  Hindu  Law. 

5  Administration,  of  atate  by  Court — 
Right  of  creditors— F'lL'id  in  Court — Legal  po- 
sition of  dpfanlting  creditors  admitted  to 
schedule  so  as  not  to  disturb  past  dividends. 

The  general  principle,  governing  the  po- 
sition of  creditors  of  an  estate  under  admi- 
nistration by  the  Court,  is  that  creditors  will 
on  due  cause  shown  be  let  in  at  any  time 
while  the  fund  is  in  Court,  and  that,  even 
where  the  n:ioney  has  been  apportioned 
amongst  the  creditors,  1  Mad.,  529  refened  (a. 
But  when  any  oreditor  has  been  guilly 
of  remissness  in  the  assertion  of  his  claim, 
bis  default  shall  not  be  allowed  to  operate 
so  as  to  prejudioe  or  inconveaience  othera 
more  diligent  than  himself. 
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Tho  legal  position  assigned  to  a  creditor, 
Tvlio,  for  somo  reason  or  otlun*,  has  bien  ex- 
cluded from  a  first  dividend  and  sub.oquont- 
ly  gets  bis  cl  lim  adniif-tod  to  the  suhodulo 
"so  as  not  to  disturb  past  dividends,"  is  that 
bo  can  claim  to  bavo  his  fiist  dividend  paid 
to  him  boforo  any  furtlicu"  distnbiil.ion. — 
HOSE  V.  SUKKMUTTY  I31DD  VDilUUllY 
DASSEE.     9C-  W-  N167. 

Q.  lliiidn  hiw—'Wdl — Rligiins  and 
charil able  trust  for  13  years— VUimite  gift  to 
sons — Adiiiinistratio)i  Scheme  for  -  Of  a  deceas- 
ed testaiiVi  I'statc. 

la  Older  to  cons.titutc  a  valid  endow- 
ment all  that  is  necessary  is  to  s.et  apart  spe- 
ciHc  property  for  specific  purposes  and  where 
these  purposes  are  clearly  religious  and 
charitable  in  their  nature  the  trust  is  not 
invalid  merely  because  it  transgresses  against 
the  rule  which  forbids  the  creation  of  a  per- 
petuity. 

When  the  testator  dedicated  certain  of 
his  properties  to  specific  trusts  for  religious 
and  charitable  purposes  which  his  exteutors 
and  trustees  were  to  carry  out  in  the  manner 
indicated  by  the  Will. 

Ilekly  that  the  trusts  were  not  invalid  by 
reason  of  the  fact  that  there  was  no  express 
gift  to  any  specific  idols,  or  by  reason  of  the 
gift  boing  to  idols  which  were  non-existent. 

A  scheme  must  be  framed  by  the  Court 
where  a  testator  having  expressed  his  clear 
intention  to  create  a  trust,  has  tailed  to  indi- 
cate the  meaus  by  which  the  trust  is  to  be 
carried  out. 

Where  by  the  Will  the  testator  direcl-ed 
that  the  intermediate  interest  for  13  years 
in  certain  properties  was  not  to  go  to  the 
sons  but  was  to  be  dealt  with  by  the  trustees 
in  carrying  certain  specific  tn"usts,  and  this 
limited  interest  of  the  sons  was  to  be  an  ab- 
solute gift  on  tbe  expiration  of  13  ^  ears. — 
Held,  that  the  trusts  were  v  lid  ones. 
Where  there  wa^  a  provision  in  the  Will  in  the 
following  words:  "  I  also  direct  thit  all  the 
moveable  properties  and  articles,  which  I 
Rhall  leave,  my  executors  and  trustees  shall 
keep  apart  such  of  them  as  they  shall  think 
necessary  for  tbe  Thioors  far  the  service  of 
the  r/iaeosrs  and  they  shall  after  13  years 
divide  tlie  lemainder  among  my  three  sons 
in  equal  shares" — 

Held,  that  this  clause  applied  only  to 
those  articles  which  were  suitable  for  tbe 
purpose  of  A'orship  of  the  Thacom-s  and  that 
it  was  not  intended  to  refer  to  monies  in  the 
hands  of  the  executors  or  to  other  articles 
which  were  inappropriate  for  the  worship 
of  the  Thacoors. 

The  Court  directed  that  if  after  due  ad- 
ministration of  the  estate  there  should  be 
any  balance  in  the  hands  of  the  trustees  it 
should  bri  dealt  with  as  in  the  case  of  an 
int. testacy  and  divided  amongst  the  sons  of 
tbe  t'stator  as  his  heirs.  PRAFULL\ 
:CH'JNDER       MULLICK      v.     JQGENDUA 

N.ath  sreemany.    9  c-  W-  N-  528- 

7     Letters  o/— See  Act  Vof  1881  (Probate 
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and  Administration   Act)  Ss.   A5,   47,  60  Col: 
518,  619. 

8     Letters    of  Administratian — MitahsUara 
f  J  mill/  — Right    of    widow. 

When  a  widow  in  a  family  governed 
by  Mitalishara  law  applies,  as  heiress  of 
her  husband,  for  letters  of  administration 
to  his  separate-  estate,  the  District  Judge 
has  jurisdiction  to  grant  the  application.  It 
is  not  necessary  for  Court  to  go  into  the 
question  as  to  whether  the  deceased  lived 
separately  from  her  brothers  or  jointly 
with  them,  or  whether  he  had  really  any 
sepirate  estate  or  not.  3  C.  W.  N.,  cclxxvii. 
followed.  KAGHU  NaTH  MISSER  v. 
MUSST.  PATE  K0ER,6  C-  "W.  N.  845- 

9  L  •Iter'i  of,  granted  btj  DLHrict  Judge — 
Grant  of  fresh  letters  of  administration  by  High 
Court.  A.  W.  N.  1903  P.  63— 25  A.d5}.  See 
Act  X  of  1875  (Succession)  S.  246  col.  92. 

10  rieadings— Administration  suit. 

In  an  administration  suit  the  plaint  stat- 
ed that  the  plaintiff  was  informed  that  tho 
w'dow  of  the  tcsta'or  bad  purported  to 
take  a  son  in  adop*;  oa  which  was  invalid. 
There  was  no  prayer  for  any  declaratioil 
with  regard  to  the  adoption.  The  Court  al- 
lowed opportunity  to  the  plaintiff  to  amend 
the  plaint  before  raising  an  issue  as  to  adop- 
tion, sm.  kusumkumari  ray  v.  SATYA 
RANGAM  DAS,     5  W-  N-  C-  162- 

11  Probate  or  administration — 26  B.  267 
See  Act  X  of  1365  (Succession)  S.  181  col.  90. 

12  Public  charities  of— 28  M.  319.  See  Act 
Y  of  1903  (G.  P.  C.)  S.  92,  93  col.  1212. 

13  Administration  of  trust  by.  Court — Trus- 
tee authorised  to  appoint  successor — Poioer 
taken  away  by  decree — Subsequent  appointment 
of  suec>"ssor  treated  as  nomination. 

Where  a  suit  has  been  instituted  for 
administration  of  the  trust  and  a  decree  has 
been  made»  that  attracts  the  Court's  juris- 
diction, and  the  trustee,  even  if  he  was 
given  a  power  by  the  trust-deed  to  appoint 
his  own  successor,  cannot  afterwards  exer- 
cise the  power  without  concurrent  sanctioQ 
of  the  Court. 

Held,  that  inasmuch  as  the  effect  of  tha 
decree  passed  in  the  present  case  did  not 
take  away  the  right  of  nomination  of  suc- 
cessor which  tbe  trustee  possessed,  the  ap- 
pointment by  bim  might  be  recognised  as 
such  nomination,  subject  to  the  confirmation 
of  the  Court  if  the  nominee  was  a  fit  and 
proper  person  to  be  appointed  a  trustee,  64 
L.  J.  N.  S.  Gh.  527,  s  c,  51  L.  T.  N.  S.  901 
(1885  distinguished.  AMRITA  BIBI  v.  KA- 
NHIA  LAL  AGARWaLA.     9  W- N-»  C- 239 

-32C448- 

14  Will — Probate — Letters  o-f  admmistra^ 
tion — Institution  of  suit — Hindu  Wills  kct 
(XXI  of  1870]. 

The  plaintiffs  sued  for  possession  of  cer- 
tain property  on  tbe  basis  of  a  will  executed 
in  their  favour  by  one  B..  a  Hindu. 

Held,  that  it  was  not  necessary  for  tha 
plaintiffs  to  take  out  probate  or  letters  of 
administration  before  instituting  their  suit, 
MATA  DIN  V.  GAYA  DIN     2  0-  C»  33 
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15  Will — Kliojahs  of  Bombay— Dcqjiset  of 
a^imiity  to  daiujhter  and  after  Jier  to  her  child- 
ren. 

In  Bombay  on  an  intestacy  tho  devolu- 
tion of  a  X/io/a/i-'s  property  is  governed  by  tho 
Hindu  Law. 

And  Wills  made  by  a  Khojah  mn^ihQ 
construed  on  the  basis  of  the  testator  having 
the  testamentary  powers  of  a  Hindu  resident 
of   Bombay. 

When  tho  testator,  a  Kh'ijah  of  Bombay, 
bequeathed  an  annuity  in  favor  of  his  daugh- 
ter and  directed  that  after  her  death  her 
children  should  take — 

Held,   that    the    gift    to     tho   chidrcn    of 
the   daughter  included  only   those    who  were 
alive   at  the  testator' s  death.     THE    ADVO 
GATE    GENERAL    v.    KARMALI    RAHIM- 
BHAI.    6B  IL  R  601-29  B  133. 

16  Letleis  Patent,  Clause  12 — Jurisdiction 
of  High  Court — Dwell — Cause  of  action.  Part 
of — Foreigners.  Jtirisdiction  over — Will  — 
Executor.  Jurisdiction  of  Court  over —  Adverse 
title   by   executor — Estoppel — Presumption. 

The  presence  of  a  foreigner  within  the 
local  limits  of  a  Court's  jurisdiction  con- 
fers jurisdiction  on  Court  against  the  fo- 
reigner without  refi^ronce  to  tho  length  of 
his  stay.  The  jurisdiction  springs  up  as 
the  result  of  allegiano  existing  at  tho  time 
of  the  commoucemoiit  of  tho  action  and 
not   of  any  subscqent   process  in    it. 

Save  in  excopiioual  cases  expressly  pro- 
vided for  by  the  Statute,  e.  g.  section  22 
of  the  Limitation  Act  and  section  32  of 
Civil  Procedure  Code,  a  suit  is  coraraouced 
by   the   presentation    of    the    plaint. 

Jurisdiction  ovor  a  foreigner  present  is 
independent  of  actual  service  of  process  on 
him    within  the    territory. 

Held,  that  the  High  Court  had  jurisdic- 
tion under  clause  12  of  the  Letters  Patent 
on  the  ground  that  the  defendant  was  at 
the  time  of  the  commencement  of  the  suit 
dwelling  within  the  ordinary  original  jurisdic- 
tion of  the  Court  and  also  ou  tlie  ground 
that  part  of  the  causo  of  action  accrued 
within  those  limits,  leave  haviag  been 
obtained    as    required    by  tho    section. 

The  term  dwells'  in  cl.  12  of  the  Letters 
Patent  does  not  import  aoy  permanency 
of  residence. 

In  a  suit  agxinsfc  an  executor  for  due 
administra  ion  of  the  estate  the  fact  of  tho 
dofondant's  undertaking  given  to  Court 
when  h3  applied  for  and  obtained  probate 
to  admliiister  the  estate  is  a  pirt  of  the 
cause    of   action    in     the   suit. 

The  tribunal  from  which  an  executor 
takes  out  probate  has  iirisdiction  over  the 
executor   though  he  may    be   a    foreigner. 

When  the  Court  has  jurisdiction  to  make 
a  grant  of  probate  io  has  powei-  to  decide 
"wliether  tho  Will  is  a  valid  testamentary 
disposition. 

Held,  that  the  defendant  having  with  full 
knowledge  of  all  the  cricumst.mcos  bearing 
on  his  rights  as  tho  testator  accepted  the 
office  of     executor,    obtauied     probate    and, 
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under  its  authority,  collected  a^ssets  and 
otherwise  so  acted  as  to  cause  tho  plaintiffs 
to  alter  their  position,  was  estopped  from 
impeaching   the   Will. 

A  proprietor  of  foreign  imraovcables, 
or  prcson  interested  in  such,  may  be  com- 
pelled by  the  English  Courl  if  it  has  j  irisdic- 
tion  over  him,  to  dispose  of  his  [r^perty 
or  interest  in  thern  so  as  to  give  effect  to 
any  obligation  to  them  wlilch  arises  from, 
or  as  from,  his  own  cotract  or  tori:  and 
that  obligation  will  not  ba  masured  by  the 
lex  situs  of  the  foreign  immovabl-s  to  which 
it  relate'?,  but  in  accordance  with  th-;  rules 
of  Private  Internation^.l  Law  on  obligitijna 
arising  from,  or  as  from,  contract  or  tort. 
If  indeed  where  tho  law  of  the  country 
where  the  land  is  situate  should  not  p:;rmifc 
or  enable  the  defendants  to  do  what  tho 
Court  would  otherwise  think  it  right  to 
decree,  it  would  bo  useless  and  unjust  to 
direct  him  to  do  the  act,  but  when  there 
is  no  such  impediment,  the  Courts  in 
this  country  in  the  exercise  of  their 
jurisdiction  over  contracts  mido  here,  or  in 
administering  equities  between  parties  residing 
hero,  act  upon  their  own  rules  and  are  not 
influenced  by  any  consideration  of  what 
the  effect  of  such  contract  might  bo  in  the 
country  where  the  lands  are  situate  or  of 
the  manner  in  which  the  Courts  of  such 
country  might  deal  with  such  equities.  S 
SRINIVASAMOORTHY  v.  VENK\T\  V\- 
RaDa  aiyngar.  1MLT71  =  MLJ1908. 
P  238-29  M    239. 

17  Civil  Procedure  Code  (Act  XIV  of  1882) 
Section  235  — Will— Executor— Legatee— Suit- 
Administration  Suit  — 

The  plaintiff,  a  legatee  under  a  will, 
brought  a  suit,  against  the  executors  of  the 
will,  to  recover  the  sum  bequeathed  to  him 
by  the  testator.  The  Court  of  first  instance 
awarded  his  claim.  Tho  Lower  Appellate 
Court  was  of  opinion  that  tho  plaintiff  should 
have  brought  an  administration  suit,  making 
the  other  legatees  under  the  will  parties  to 
it.  The  Court  asked  the  plaintiff  to  amend 
the  plaint  and  to  add  all  the  legatees  as 
parties.  This  tlie  plaiiitif!  declined  to  do; 
at  which  the  Court  dismissed  his  suit  as  one 
not  properly  framed.  On  appeal  to  the 
High  Court 

Held,  that  the  Lower  Appellate  Court 
was  in  error  in  holding  that  the  plaintiff  was 
not  entitled  to  suo  tlie  executors  for  tho 
legacy  bequeathed  to  him.  PUIiSHOTAM 
DEVJISHET  V.  K>LA  GOVINDJI.  3 
B  L.  R,  932  =  26  B  301. 

Administration  Bond  — 

I.  Object  of  taking  secnrity—Sufficiencij 
of—Aiueer  Chand  v.  Mahaniind  Bibi.  6  C  L 
J  453.— See  Probate. 

2-  Discharge  of  surety  29  C.  6<S— See  Act 
IX  of  1872  (Contract  Ac^.)  S.  130  Col  351. 

Administration  suit. 

\— Accounts— Decree  directing  accounts  pro- 
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Administration  suit    (Gonid.) 

cceding  on  an  assumption  of  the  validity  of  a 
legncy  — Right  to  qHcstto)^  its  validity  after  ac- 
connts  are  takp.n. 

Whero  a  dccreo  in  an  administration  8uit 
clir3cting  acuouuls  to  bo  taken  prooeods 
merely  on  tVio  assumption  that  a  particular 
legacy  is  valid,  the  validity  of  the  legacy  can 
bo  questionod  after  the  aocoaiits  have  been 
taken  if  there  is  no  definite  pronouncement 
on  the  question  3  Jur.  N.  S.  803  foil.  ADVO- 
CATE GENERAL  v.  KARAMALLY,  4  B- 
I-  R.  857  at  864- 

2  kdo-ptionS  C.  W.  N.  162.  See  adminis- 
tration—Pleadings. 

3  Compromise  —Suit  cannot  be  compromised 
— after  preliviinary  decree — Worm  of  decree — 
Civil  Procedure  Code  (Act  XI V  of  18S2)Schedule 
JV,  Form  130. 

After  the  preliminary  decree  in  an  ad- 
ministration suit  declaring  the  right  o.f  a 
defoudant  to  a  certain  share  in  the  estate^ 
the  Court  ought  not  to  sanction  a  compro- 
mise between  the  plaintiffs  £(,nd  the  executors 
to  the  effect  that  the  entire  estate  should  be 
made  over  to  the  plaintiffs  and  executors  re- 
leaped  from  further  account,  entirely  ignor- 
ing the  rights  of  the  other  defendants. 

In  decrees  in  suits  for  administration 
the  subordinate  Courts  ought  to  follow  th^ 
form  prescribed  in  No.  130,  Schedule  IV  of 
the  Civil  Procedure  Code.  AJOY  KUMARI 
DEBI  V.  MANINDRA  NATH  CHATTERJEE. 

S2  C  561- 

4  Compromise  and  suit  to  recover— A  debt 
from  the  heir  of  a  dtcea  sed  person — Distinction 
between  pointed  out.  2  A.  28  at  3^.  See  for 
the  same  case  col:  1184. 

5  Creditors  suit— Decree  against  deceased's 
estate — Deoee  against  one  administrator  bind- 
inq  on  his  successor — 29  B.  96.  See  Act  V  of 
1908  C.  P.  O.  Ss.  11,  47  col:  1054. 

6  Creditors  suit— Purchaser  from  h^ir  du- 
ring administraiio7i  suit — Transfer  lispendens 
^32  P.  C.  198  P.  C.  See  Act  IV  of  1882,  S. 
62,  53,  col:  578. 

7  Executor— Legatee  26  B:  301.  See  Ad- 
ministration Will. 

8  Administration  suit — Jdrisdiciion  of 
High  Court— Fraudulent  decrees  and  d&eds. 
Setting  aside  of —Decree.  Form  of — Enquiry 
as  to  pooja  expenses. 

When  the  primary  object  of  a  suit  filed 
on  the  Original  Side  of  a  High  Court  is  the 
administration  of  the  csjate  of  a  deceased 
person  who  wa?  resident  within  the  jurisdic- 
tion of  th3  Court  within  which  jurisdiction 
the  principal  executor  resides  and  the  actual 
administration  is  S'oing  on,  the  Court  is 
competent  to  order  administration  of  the 
estate  and  as  ancillary  to  such  an  order,  to 
set  aside  deeds  obtained  by  the  fraud  of  the 
executor. 

If  for  the  due  admiulsttation  of  the  estate, 
it  is  necessary  to  set  aside  fraudulent  leases 
of  land  outside  the  territorial  limits  of  the 
jirisdiction  of  the  Court,  it  is  competent  to 
bet  aside  such  leases,  these  leases  being  made 
fta  an  iucideat  of  tha  same  fraud. 


Administration  suit    (Gontd.) 

A  decree  based  on  an  award  granted  by 
a  subordinate  Court  may  be  held  invalid  hy 
the  High  Court  in  the  administration  su'it  oti 
the  ground  of  fraud  if  it  bo  necessary  to  do 
SI  in  the  suit  for  todressing  fraud.  BENODW 
BEHARI     BOSK    v.      NlSTARINf      DASSI. 

S  C  9  W.  N  C  981  (P  C  );  S  C  M  L  J, 
1905.  p  331  (P  C);SC.  7BL.  R8  8t 
(P  C)33C  180. 

9  If  suit  for  legacy — Prayer  for  administra- 
tion of  estate  — Legatee  disputing  will  12.  M.  !/« 
J.  183—25.  M.  36\.  See  Act  IX  of  1908  (Limi- 
tation) Art  123. 

10  Jurisdiction  of  High  court — Suit  to  set 
aside  decree  oblained  by  Fraud  30.  C.  369i 
See  Act  IX  of  1908.  (Limitation).  S.  10. 
CoU  1757. 

11  Mortgagee  by  leg<Ltee-  -Decree  upon — 
Effect  of  Administration  suit. 

One  A.  C.  mortgaged  to  the  plaintiff 
property  acquired  by  bim  under  the  will  of 
his  father  and  a  decree  for  sale  of  the  proper- 
ty mortgaged  v/as  passed.  The  plaintiff 
applied  that  the  sale  may  be  effected  by  the- 
Reoeiver  appointed  in  thes-uit  for  Administra- 
tion of  the    testrator's  property. 

Held,  that  the  application  could  not  be 
granted  and  a  sale  by  the  Receiver  could  nob. 
properly  be  sanctioned  by  the  Court  unless 
at  least  all  the  charges  which  affect 5il  the 
property  bad  been  ascertained  for.  NETAI 
CHAND  CHUCKERBQTTY  v..  ASHUTOSH 
CHUCKERBUTTY.  5  W.  N-  C-  P  408- 

12  Administration  suit — Parties — Right 
of  Advocate  General  when  added  as  party  to- 
object  to  the  validity  of  bequests. 

By  his  will  the  testator  declared    a  trust 
for  the  payment   out   of    the   income    of   hia. 
estate  a  sum  of  Rupees  150  per  month  for  the- 
benefit  of  his  daughter,    L,   and  a   like    suns? 
for  the  benefit  of  each  of  his  other  daughters, 
living  at  his  death  or  born  in  due  time  after- 
wards, or  for  the   benefit    of    the   children  of' 
any  daughter  of  his  who  should    die    leaving 
children.     By  a  later  clause  in    the    will    the- 
monthly  sum  in  favour  of  L.  and  her   child- 
ren  was>   in     the    event     which     happened,, 
increased     to    Rs.     250.     The     will     further 
provided  that  under  the  circumstances  which 
also    happened,    his     trustees     should    stand 
possessed  of  his  residuary  estate  on  trust  out 
of   the   income   thereof  to    expend  every    six 
months  a  sum  therein  referred  to  in  giving  a 
dinner  to  a  particular  seot  of  the  Khoja  com- 
munity, and  subject    thereto    on  trust  to    ex- 
pand the  income  in  the  maintenance,    educa- 
tion, advancement,  or  preferment  and  in  and 
about  the    mirriages    of     poor    and    helpless 
orphans     of    the    Khoja     community.     By    a 
codicil  the  monthly  sum  in  favour  of    L.  and 
her  children  was  increased    to  Rs.    1,000. 

After  the  testator's  death  the  Advocate 
General  comraeiiced  a  suit  for  the  adminis- 
tration of  his  estate.  During  the  pendency 
of  the  suit  L.  died.  Her  minor  ohildrea 
and  their  father,  R.,  filed  a  suit  originally 
against  the  executors  of  the  will  praying 
that   arrears  of   the   monthly     sum    due   a^ 
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Administration  suit    (Contd). 

the  doaUi  of  L.  be  piid,  and  a  sum  might 
bo  sot  apart  to  answer  tho  monthly  sum; 
in  default  the  usual  administration  decree 
was  sought.  Notwithstanding  tho  pendency 
of  the  Advocate  General's  earlier  yuit  a  de- 
cree was  passed  for  general  administration. 
By  the  decroo  the  minor  plaintiffs  were 
made  parhios  as  defendants  instead  of  as 
plaintiffs  ajd  tho  decree  was  passed  with 
their  father,  R.,  alone  as  plaintiff.  Subse- 
quently a  decree  was  passed  for  administra- 
tion in  the  Advocate-Goueral's  suit.  R. 
having  died,  his  children  were  substituted 
aa  plaintiffs  and  the  suit  dragged  on  slow- 
ly. After  the  final  report  of  the  Commis- 
sioner the  case  was  fixed  for  further  direc- 
tions, when  at  the  instance  of  the  execu- 
tors and  with  the  assent  of  the  other  par- 
ties tho  Advocate  General  was  added  as  a 
party.  He  raised  tho  point  that  the  gift 
to  L.'a  children  was  bad  as  transgressing 
the  rule  laid  dowu  in  Tagore  case,  and  he 
contended  that  the  fund  was  applicable  to 
the  charitable  purposes  indicated  in  the  resi- 
duary gift. 

A  question  arose,  whether  the  Advocate- 
General  was  entitled  to  raise  his  objections  at 
that  stage  of  the  case. 

Held,  (1)  that  tho  Advocate  General 
was  not  precluded  by  anything  from  ques- 
tioning the  validity  of  tho  gift  to  L. 'a  child- 
ren. 

(2)  that  though  the  validity  of  the  legacy 
was  assumed' in  the  case,  but  as  it  was 
arranged  by  Court  that  this  question  should 
be  dealt  with  as  though  ho  had  not  been 
made  a  party,  the  oljjctiona  were  not  made 
too  late. 

Where  the  accounts  actually  taken  and 
completed  in  one  suit  are  adopted  in  an- 
other, the  ordinary  practice  is  to  allow  the 
result  of  those  accounts  and  enquiries  to 
bo  questioned  in  the  suit  wherein  they  are 
adopted. 

A  beneficiary  is  generally  taken  as  Buffi- 
ciently  represented  by  his  trustees;  but  this 
does  not  hold  where  the  contest  lies  be- 
tween beneficiaries  tliemselves.  THE  ADVO- 
CATE GENERAL  OP  BOMBAY  v.  KARAM- 
ALLY  RAHIMBHOY,  4  B-  L-  R-  857- 

13  Receiver — DiscJiarge   before   final  decree. 
No    order   can    be  made  for    the  dischago 

of  a  reoiever  appointed  in  an  administra- 
tion suit  and  directing  him  to  make  over 
possession  of  the  estate  to  the  plaintiff  be- 
fore tho  completion  of  the  administra- 
tion decree,  especially  when  plaintiff  has  not 
been  declared  entitled  absolutely  to  any  pro- 
perty and  may  not  be  able  to  make  a  title 
to  any  portion  of  it.  BHUGWAN  DAS  SU- 
REKA  V.  HEERA  LAL,  5  C-  W-  N.  417- 

14  Reversioner'' s  right  to  maintain  suit — 
Hindu  Laio — Conciirrznt  suit  for  adviinistra- 
lion — Rojovioyc.e  Dassce  v.  Troylakho  Moliincy 
Dassee—6  C.  W.  N.  267—29  G.  260-~See  Hindu 
Law — Reversioners. 

15  Reversioner's  suit — Jurisdiction  of  High 
Court— Letters  Patent,  18G5  Clause  12— Suit 
for  land  or  other  immovable  jj rope rly, 


Administration  suit    (Contd). 

Whore  the  plaintiff  aska  for  an  account 
and  administration,  that  tho  will  m  ly  ba 
construed  and  tho  rights  of  tho  par:ii;3  tl)ere- 
in  declared,  and  that  various  oLher  roliefs 
may  be  given,  and  the  whole  of  tho  immo- 
vable property  la  outside  the  jurisdiction  of 
the  High  Court,  hdd,  that  tho  suit  falls 
within  the  terms  of  Clause  12  of  the  Charter, 
and  tho  Higli  Court  has  no  jurisdiction  to 
entertain  it,  it  is  impossible  to  sny  that  the 
plaintiff  is  not  seeking  to  establish  a  title  to, 
or  right  in,  immovable  property. 

//e/tZ,  also,  that  t':.j  words  '  in  all  other 
oases,'  in  Clause  12  of  the  Charter,  exclude 
suits  tor  immovable  property,  and,  when  a 
suit  is  for  immovable  property,  the  question 
as  to  whether  the  defeudvint  dwelt  at  the 
time  when  the  suit  was  brought,  or  whether 
any  cause  of  action  arose,  v.'ithin  jurisdiction, 
in  respect  of  wliich  personal  relief  might 
have  been  given,  becomes  irrelevant.  HIR.\ 
LALL    BANEPvJEE   v.    NITAMBINI    DEBI 

29  C-  315. 

16  Suit  for  Estate  belongijig  to  a  Vving 
Hindu — Civil  Court — Competency  to  entertain 
the  suit — Civil  Procedure  Code,  S.  11. 

An  administration  suit  brought  to  ad- 
minister the  estate  of  a  living  Hindu  debtor 
cannot  bo  maintained  in  a  Civil  ('ou>  t.  |29  B. 
93explained)GANGARAMKEVAL  o.  NaGlN- 
DAS  KHUSHALDAS.  IQ  B-  L- R  619-33 
B  881. 

17  Suit  by  judgment  creditor  agaiyist  executor 
of  deceased  judgment  debtor,  scope  cj — lH  C.  W. 
N.614.  See  Act.  V.  of  lUOS  C.  P.  C.  S.  50  Col, 
1149. 

18  Suit  appointing  curator  loithout  taking 
evidence  under  S.  3  Act  XIX,  of  1641  is  illegai 
24  M.  364  See  Col.  TUG  and  53. 

Administrator. 

1  Alienation  by  sale  of  immoveable  property 
27  B.  103  See  Act  X.  of  1865  (Succession) 
S.  179  Col,  90. 

2  Ageixt  appointed  by  n  liability  of.  Chindam 
Baram  Chetti  v.  Pidiepp  Chetty  30  M.  243  Sea 
Principal  and  Agent. 

3  Debtor  taking  po'^session  of  creditors  prtate 
as  executor— Duty  of  f^uch  executor  7  C  W.  N. 
4823  OC  556  P.  C.  See  Act  V  of  1903  C.  P.  C. 
S.  11  Col.  990. 

4  D'itor  taking  possession  of  thi  csfnfe  of 
his  creditor  asi  executor — D<iath  of  such  cx"cutor 
— Appointment  of  new  administrator  — 7  C.  W. 
N.  476.  See  Act  IX  of  1903  Limitation  Arts; 
120,  59,  60. 

5  Final  decree — Executor  de  son  tort — Tcr- 
mination  of  his  functions — Lis  pendens — 
Principles  of  English  Law  applicable  to 
Hindus. 

Tho  functions  of  an  administrator  Pen- 
dsnte  lite  terminate  on  the  pronouncement 
of  the  final  decree.  L.  R.  1891  P.  D.  262 
followed. 

The  principles  of  English  Law  relating 
to  executor  de  son  tort  are  equally  Rpplicable 
to  Hindus.  Ind.  Jar.  N.  S.  2'dbfoUowcd.  17 
Cal  620;    i  Cal,  312;    14  Mad.,  454  referred  to. 
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BADHIKA  MOHON  RAY  v.  K.  P.  BONNER- 
JKE.    IOC,  W  N  566 

6  Lease  for  vioitt  than  5  yrars  granted  by 
administrator,  valid.  8  C.  W.  N.  54.  Sco  Act 
V.  of  18B1  (Pi'obato  aud  Administration  Act) 
S.  90  Ool:  531. 

7  Letters  of  Administration — Decree  against 
one  administrator.  '^U  B.  93.     Soo  Ool:  1647. 

8  Manager  of  joint  family — Hindu  Law — 
Joint  family  property — Kufta  as  administra- 
tor. Powers  of — Personal  bond  of  Kurta-— Go- 
l)arceners.     Liability  of — Principal  and  Agent. 

A  kitrta  of  a  Joint  Hinda  family  cannot 
cast  porsonal  obligations  on  his  co-parconers 
apart  from  liis  dealings  with  the  family 
assets,  with  the  proviso  that  a  family  busi- 
ness is  a  family  asset.  A  Go-parcener  might 
be  bound  on  the  ordinary  principle  of  agency 
or  of  subsequent  acquiesceace.  22  Mad.  166 
21  Bom.  816  referred  to. 

Obiter — A  kiirta  of  a  Joint  Hindu  faniily, 
who  is  also  the  administrator  of  the  joint 
estate,  cannot  exercise  powers  as  kurta 
which  he  is  directly  prevented  from  exercis- 
ing as  administrator.  15  B.  L.  R.  350,  refer- 
red to.  RANJlT  SINGH  .u  AMULLYA 
PROSAD  GHOSB.     9  C-  ^^V-  N-  823- 

9  Power  of — Limited  grant.  Equity — 
Burden  of  proof — Benami  transaction.  5  B.  L. 
B.  7Si.  See  Act  X  of  1865  (Succession)  S.  179 
Col:  89. 

10  Value  of  assets — Costs  of  enquiry — 6  C. 
W.  N  893,  Act  VII  of  1870  (Court  Fees  Act) 
S.  19  Gol  126. 

11  When  a  person  other  than  administra- 
tor could  sue  for  deceased's  debts.  3  L.  B.  R 
1903  P.  192--See  Act  V  of  1881  (Probate  and 
Administration   Act).  S.  4  Ool.  514. 

12  Provisional  appointment  of  adminis-, 
trator  pendente  lite,  4  M  L  T  535— See  Act 
V  of    1908  (0.  P.  G)    O  XXI    R.  52   Col.  1514. 

13  Administrator  pendente  lite,  position 
of,  after  suit — Interference — Executor  de  son 
tort- -Ap2'>licability   of  principle  to   Hindus. 

On  the  termination  of  the  appointment 
of  an  administrator  pendente  lite  in  respect 
of  the  property  of  a  Hindu,  if  he  continues 
to  hold  and  deal  with  the  propirty  in  the 
same  way  as  he  did  prior  to  the  data  when 
his  appointment  cama  to  an  end,  he  can 
be  sued  as  a  qaisi  executor  de  son  tort. — ■ 
KSHTISH  CHANDIIA  AOHARJYA  C?IOW- 
DHURY   V.  RADHIKA  MOHUi^    ROY.     12 

C.  W.  N  ,  237. 

14  Administrator  can  not  sue  loinimt  first 
obtaining  "  Letters."  12  G.  W,  N.  ;J5— See 
Act  V  of  1903  G.  P.  C.  0  VII  R  1  to  6  Col. 
1434. 

15  Criminal  misappropriation  by — No  ex- 
press finding — General  observations  in  Judg- 
ment, effect  of. 

Wiiere  there  is  no  express  finding  in  a 
judgment  that  a  person  was  guilty  of  crimi- 
nal misappropriation  as  regards  any  of  the 
sums  of  money  for  which  he,  together  with 
the  other  administrators,  was  held  account- 
able, tb.e  general  observations  in  the  judg- 
ment,   which  go  to  show,  that,  iu  the  opinioo 


Administrator    (Contd) 

of  the  Judge,  that  person,  together  with 
the  other  administrators  had  acted  dishon- 
estly, are  not  evidence  that,  as  to  any  par- 
ticular claim,  that  person  was  criminally 
liable.  (0  A  234  dist.  16  M  99  foil.  27  M  71 
dist  2  M  L  J  529  appliol).  ERASALA  GURU- 
NATMAN  GHETlY  v.  ADDll'PALLY  RA- 
OHAVALU   OHETIY.    3  M-  L-  T-  394. 

Administrator  General— 

1.  Administrator-QentraVs  'position — What 
paijnients  can  be  made  by  him— 11  C.  W.  iV, 
i93— See  Act  II  of  1874— Administrator  Gea- 
oral's  Act  s.  18  Col.  388. 

2  Suit  against — Jurisdiction  of  Civil  Courts 
—6  B.  L.  R.  546—28  B.  529— See  Bombay 
Civil  Courts  Act  XIV  of  1869  s.  32. 

3  Administrator-general,  if  public  officer--' 
Suit  against — Notice  if  necessary — 8  C.  W.  N, 
925— See  Act  V  of  1908  0.  P.  0.  section  86  Col. 
1197. 

Administrator  General's  Act. 

1  See  Act  II  of  1874  Col.  388. 

2  Administi ator-OeneraV s  Act,  section  4,  GU 
2 — Discharge  of  executor — Trustees  Act,  s.  72^ 
Jurisdiction, 

01.  2  of  section  4  of  the  Administrator 
General's  Act  empowers  a  court  to  discharge 
an  executor  even  on  his  own  application. 
AMIR   CHAND   MADHOWJI,  EXPARTE,  7 

B  L  R  195;  29  B  198  at  190 

3  Administrator  GeneraVs  Act  {II of  1874), 
Sections  52  and  54 — Commission., 

The  Administrator  General  is  entitled 
to  charge  only  one  commission  upon  hia 
commission. 

He  is  entitled  to  commission  upon  the 
entire  collections  of  a  revenue-paying  estate. 

He  is  not  entitled  to  commission  on  the 
value  of  the  corpus  of  such  part  of  the  estate 
as  is  in  the  hands  of  a  Receiver,  but  only  on 
realizations  made  and  handed  over  to  him 
by  such  Receiver 

Per  Sale  J— Thejentire  rents  of  a  revenue- 
paying  estate,  when  collected  by  the  Ad- 
ministrator General,  become  the  "  property" 
of  the  estate  in  his  hands,  and  the  applica- 
tion of  such  property  in  the  payment  of 
revenue  is  a  distribution  of  such  property 
in  due  course  of  administration. 

In  this  sense  the  property  of  a  deceased 
person  applied  in  payment  of  revenue  ia 
"an  asset"  within  the  meining  of  the 
Administrator  General's  Act  and  as  such 
is  chargeable  with  commis.^ion.  WATKENS 
V.  SARVT  CHUNDER  GH03E  MOULICK. 
31  C  672 

Admiiil3tra,tric— Wasting    Estate— 
29  C  68- 

See  Col.  354. 

A  dailraUy  jurisdiction. 

Admiralty  j url^dLotion  —Maritime  lien — DH' 
mtge  done  by  a  ship. 

A  large  quantity   ox  oil   was  uegligeatly 
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Admiralty  jarisUction    (Contd.) 

dischargod  from  the  stoarasliip  Telena  lyinj? 
in  dock  into  tlio  dock;  this  floated  on  tbo 
water  and  became  ignited,  and  did  consider- 
able damage  to  a  steamship  of  which  the 
plaintiffs  wore  chaterers.  The  plaintiffs  ap- 
plied for  a  warrant  for  the  arrest  of  the  Te- 
lena, contending  that  they  were  entitled  to 
bring  an  action  in  rem  against  the  owner 
of    the  Telena. 

Held,  that  the  fire  not  being  the  direct 
act  of  the  ship,  the  application  could  not 
be  granted. 

The  damage  in  respect  of  which  a  mari- 
time lien  is  admitted  must  bo  either  the  di- 
rect result  or  the  natural  consequence  of  a 
wrongful  act  or  manoouvro  of  the  ship  to 
which  it  attaches.     THE  TELENA  6    C-    W- 

N  773=29  0  402. 
Admissibility  of  Evidence- 

1  Se&  Evidence. 

2  Admissibility  of  evidence — Objection  to  the 
admissibility  of  evidence — Improper  proof — 
Objection  in  appeal. 

If  no  objection  be  taken  in  the  first  Court 
to  the  adminissibility  of  evidence  on  the 
ground  of  improper  proof,  such  objection 
cannot  be  raised  in  appeal.  6  C.  636,  11  B. 
320  28  C.  142  referred  to  DA LG HAND  v. 
a\NGA    SINGH    ALIAS     GANGOLAY.     15 

C.  P  L  R  1902  P  123 

3  Rent — Interference  by  landlord — Eoidence 
— Petition  by  a  vakil  on  behalf  of  his  client. — 
Authority  of  Vakil. 

Where  the  act  of  the  landlord  is  a  not  a 
mere  trespass  but  something  of  a  grave  cha- 
racter interfering  substantially  with  the  en- 
joyment by  the  tenant  of  the  property  de- 
mised to  him,  there  is  a  suspension  of  rent 
during  such  interference,  though  there  may 
not  be  an  actual  eviction  ;  and  if  such  inter- 
ference be  in  respect  of  even  a  portion  of  the 
property,  there  should  be  no  appDrtionment  o 
the  rent,  the  whole  rent  being  equally  charge- 
able upon  every  part  of  the  land  demised.  24 
Cat.,  296, followed. 

A  petition  filed  by  the  pleader  of  a  party 
containing  an  admission  is  admissible  in 
evidence,  and  prima  facie  at  least  credit 
mus''.  be  given  to  the  petition  that  it  proceed- 
ed from  one  who  was  qualified  to  represent 
the  pirty.  12  M.  I.  A.  81  and  25  W.  11,  6S, 
followed.  RANI  L-'iLirA  SUNDARI  v. 
RANI  SURNOMOYEE.     5  W  N,  Cal,  353 

4  Judgment  in  previovs   suit — admissibility 
in  evidence. 

Held,  that  for  a  iudgment  to  bo  admissi- 
ble it  was  not  in  all  cases  necessary  that  it 
should  be  either  a  jadgment  inter-partes  or  a 
judgment  in  rem. 

When  possession  of  property  was 
disputed  and  a  judgment  not  inter-partes 
was   relied  on 

Hdd,  that  although  a  judgment  not  inter 
partes    might    not    be  proof  of   facts     therein 
stated   it  was    admissiblo    for    the   purpose  of 
explaining   the  character  in  which  possession 
of  the  estate  had  been  enjoyed  and  mattertj  of 


Aimlsiibility  of  Evidence    (Contd). 

that   clas-;.     Snt   G  VNI^-ifl    DII\UN[DH\R 
Dl^^V    V.   Sni    DHUNDLRU   GANESH  DEY 

AND  oriiEiiS.    5BLR-230-. 

5  Objectio'i  to  admissibiUtij  uf  evidence  and 
mole  of  projf  lohen  to  be  taken — Adoersa 
possession — \Uaoion  and  diiuuion — Pohsession 
during  submnrguice  —  Ra- appearance — Posses- 
sion of  squatter. 

An  objection  as  to  the  admissibility  of 
a  docum'jut  can  bo  taken  in  any  stage  of 
the  case.  But  an  obj  iction  as  to  tlio  mode 
of  projf  of  a  djcumjiiD  is  one  which  should 
bo  tiiken  at  the  time  that  the  document  ia 
attempted  to  bo  put  in. 

In  the  case  of  lands  subject  to  the  ac- 
tion of  river,  during  the  psriod  of  sub- 
mergence, th3  true  owners  must  bo  hold  to 
ba  in  oou.strnctivo  possession.  When  tlia 
lands  reappjir  they  oannot  be  immediately 
fit  for  enjoyment  in  the  ordinary  way,  the 
change  being  gradual,  it  may  be  properly 
presumed  thit  the  previous  possession  con- 
tinued until  the  contrary  is  proved.  6  0. 
W.  M.,  617,  s.  c  ,  29  Cal.  518,  9  Cal.  741  follow- 
ed. 

A  mere  tre.spiss  without  claim  of  right 
does  not  amjunt  to  ai  ous'^ec  of  the  true 
owner  and  the  character  of  the  possossioa 
of  a  mere  sqaatter  is  nothing  else.  3  W.  R., 
75  referred  to. 

The  nature  of  the  chur  and  jangle  lands 
is  pjculiar  aud  the  nura  cassation  of  posses- 
sion cannot  amount  to  discontinuance  of 
possession,  unless  it  is  followed  by  the  pos- 
session of  another  pf^rson  in  whose  favour 
time  would  run.  MADHABI  SaNDARC 
D  vSSY  \  V.  GAG  VNVNDLIA  NATH  TAGORB. 

9  C  W"  N-  111- 

6  "S'tio  to  enforce  Registration — Invalid 
registration,  time  limit,  personal  undertaking 
to  repay  loan  — Evidence  Act.  S  61.  Sae  Act 
III  of  1877  (Registration  Act;  S.  17  Gol:  470. 

7  Of  unregistered  bond  with  personal  un- 
dertaking—Admissible 4  L.  B.  R.  52  See  Act 
III  of  1877  (registration;  S.  49  Col:  489. 

8  Of  unregistered  document,— Assigmnent 
of  vroverlJi  to  trustee— Trust  deed.  6  C.  ^V.  N. 
865-25  M.  603  P.  0.  See  Act  III.  of  1877 
(Registration)  S.  17  Col:  462. 

Admission. 

1  Of  agreement  requiring  registration.  9S 
P.  R.  1902.  See  Act  III.  of  iS77  Registration 
Act.  S.  17  Col.  463. 

2  Of  appeal  after  time.  See  Act  IA.  of 
1908  (Limitation)  S.  4  Col.  1725-1739. 

3  Application  for,  of  an  appeal  struck  far 
defaulc— Appeal  to  His  Majesty  in  G  nincil  1  L. 
B.  R.  190.!-1902  P.  3J9.  See  Act  V.  of  190S  0. 
P.  C.  S.  110  Col.  1302.  . 

4  Talukd'.iri  estate  suit  for  possession  of 
Talxkdar  and  grantees— Admission  3  O.  C.  287. 
See  Oudh  Eestates  Act  1  of  1869  S.  8,  22. 

5  Fresli  statutory  period— Admission. 

Q  By  one  defendant- E'khr-ud  dm  Haider 
v.  Kamr-ud-din—l  O  0.  Sup.  49.  ^ 

7  Defendant's  admission  if—Salik  Ram  v, 
Raman  and  3  0.  C.  ^J.-Sgo  Mortgage. 
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Admission    (Gontd) 

S  Admission  of  document  by  Appellate 
Court.  1  L.  B.  R.  1900-1902  P.  «i.— Soo  Act 
II  of  1889.     S.  2  (15)  Col  :  873. 

9.  Admission  oj  claim  by  one  of  the  joint 
debtors. 

The  principlo  that  a  judgmont  recovered 
against  j^int  debtor  is  a  bar  to  a  further 
action  to  be  prosecuted  against  another 
i:)iut  debtor  does  not  bar  the  prosecution  of 
»u  action  already  commenced  against  the 
co-debtors  jointly  against  the  second  of  such 
joint  debtors  from  the  fact  that  one  joint 
debtor  has  admitted  judgment.  GEORGE 
H.   DICK    V.    DHUNJEE     JAITHA.    3   B- 

L  R,  234 

10  Admission— See  Estoppel.  Decree  against 
dead  person — Representative.  Heir— Law — 
Wro7ig  proposition  of — 4  B.  L.  R.  340. — See 
Act  I  of  1872  (Evidence  Act)  S.  18,  Col:  162. 

11  See  Execution  of  decree. 

12  Interest— 28  B.  393— See  Act  IX  of 
1872  (Contract  Act)  Ss.  65,  73,  Col:  320. 

13  By  legal  practitioner — A  Vakil  or 
Counsel. 

A  Vakil  or  Counsel,  though  he  is  author- 
ised to  make  binding  admissions  on  behalf 
of  his  client  in  the  course  of  conducting  a 
case,  is  not  necessarily  authorised  to  make  a 
binding  compromise  on  his  behalf,  BlUT 
NATH  SIBOAR  v.  RAM  LAL  SIRCAR. 
6  C  W  N  82-    See  the  same  case. 

14  Decision — Settling  a  rent,  sale  certift- 
cate— Statement.  RAMANI  PERSHAD  v. 
MAHANT  ADAIOA  OOSSEIN.  31  C.  380 
See  Col:  162. 

15  Of  Evidence  of  title— 9  C.  W.  N.  89— See 
Col.  162. 

16  Of  Pleader— Hindu  Law— Grandfather's 
debts  and  Grandson's  liability — Pleader — 
Admission  on  a  pure  question  of  law. 

According  to  the  Mitakshara  a  grand- 
son is  not  liable  to  pay  a  debt  which  his 
grandfather  contracted  as  a  surety  unless 
the  latter  in  accepting  the  l^^ability  of  a 
surety  received  some  consideration  for  it. 

Joint  family  property  is  liable  in  the 
hands  of  sons  and  grandsons  only  for  debts 
which   they  are  bound  by    Hindu    Law    to 

pay. 

A  party  is  not  bound,  generally  speak- 
ing, by  a  pleader's  admission  in  argument 
on  what  is  pure  question  of  law  amount- 
ing to  no  more  than  his  view  that  the 
question  is  unarguable.  NARAYAN  v.  VEN- 
KATACHARYA.    28  B-  408  =  6  B.  L-  R. 

434 

17  ^f  pl^o.cier  on  point  of  law  not  binding 
on  party— ^  C.  W.  N.  636— See  Col.  1069. 

In  pre-emption  suits. 

18  Custom — Pre-emption— Towns — Build- 
ing site  formerly  occupied  by  shop — Andar- 
shahr,  stib-division  of  Peshaivar  City— Evi- 
dence Act  {1  of  1872),  S.  13— Instances  in  other 
subdivisi07is — 

Held,  that  the  custom  of  pre-emption 
by  vicinage  in  respect  of  houses  in  the 
Andarshahr,  sub-division  of  Peshawar  City, 
was  proved  to  exist,  and  the  plaintiffs,  in 
conformity   with  such  custom,  were  entitl- 


Ad  mission     (Contd). 

ed  to  claim  building  site  situated  in  tbo 
sub-division  formerly  occupied  by  a  shop 
which  adjoined  their  premises. 

Instances  in  the  neighbouring  sub  divi- 
sions of  a  town  are  relevant  on  the  ques- 
tion of  custom  in  a  particular  sub-division 
of  a  town  under  section  13  of  the  Evidence 
Aot,  af^  ^hoy  may  be  treated  aa  evidence 
supplementary  to  evidence  afforded  by  in- 
stances in  the  sub  division. 

Admission  by  a  vendee  in  a  suit  pre- 
emption that  the  custom  of  pre-emption 
existed  in  the  locality  is  an  instance  of  re- 
cognition of  a  right  which  is  relevant  under 
section  13  of  the  Evidence  Act.  SANT  SINGH 

V.  JOWALA  SAHAI,  89  p.  L.  R.  1903=42  P. 
R  1903 

In  a  previous  proceeding. 

19  Custom — Succession — Pagwand-Cbunda- 
vf And  — Whole  and  half-blood — Naru  Rajputs  of 
Hoshiarpur  T&hsil—Eoidence  Act  (1  of  187 2 }^ 
sections  65  {e)  74,  79  and  80— Admission  of 
party— Admissibility  of  certified  copy  of  state- 
ment  made  in  a  previous  proceeding. 

Found,  that  Chundawand  rule  of  suc- 
cession prevailed  in  the  family  of  the  par- 
ties who  were  Naru  Rajputs  of  Hoshiarpur 
Tahsil,  and  that  the  agnates  of  the  whole- 
blood  had  preference  over  the  agnates  of 
the  half  blood  on  the  principle  laid  down 
in  the  Pull  Bench  Case.  4  P.  R.  1891.  HA- 
THA V.  HURMAT,  14  p.  L.  R.  1904  =  31  P. 
R-  1903«    See  for  the  same  case  Col.  188. 

20  ^f  share  of  missing  heir— Burden  of 
proof.  4  L.  B.  R.  1907.  P.  77.— See  Act  I 
of  1872,  S.  107,  Col.  226. 

21  Of  transaction,  effected,  unregistered 
deed  3  N.  L.  R.  72.  See  Act  III  of  1877. 
(Registration  Act)  S.  17,  49,  Col.  474. 

22  Right  to  show  that  admission  was 
wrong.  RANI  CHANDRA  KUNWAR  v. 
NARPAT  SINGH.  4  A  L  J  102  =  29  A 
184  P  C-     See  Burden  of  proof. 

23  Statement  in  plaint  unchallenged  and 
made  by  putnidar  after  transfer  of  interest 
not  binding  upon  transferee.  JAKHOMULLs 
ME  BRA  V.  SABDAR  PROS  AD  DEY, 
See  Reg.  VIII  of  1819. 

Adoption— 

1  Authority  to  adopt  in  ivriting  and  not 
contained  in  a  will.  13  M  1^  J  1903  P» 
283  =  27-  M  30-  Se«  Act  III  of  1877. 
Registration  Act  S.  17,  Col.  473. 

2  Person  taken  as  an  adopted  child  with  the 
inteniion  that  he  or  she  should  inherit  from 
adoptive  parents,  whether  consiitut&s  valid 
adoption. 

The  taking  of  a  person  as  an  adopted  son 
or  daughter  with  the  intention  that  he  or  she 
should  inherit  from  the  adoptive  parents 
would  constitute  a  valid  adoption  of  the 
child   as   a   keittima  child.     MA  GYI  v.   MA 

SEIK,  14B  L  R.  133> 

%— Burden  of  proof— Adoption— Suit  for 
declaration  that  adoption  luas  invalid  or  did 
not  take  place— Effect  o/  grant  of  certificate  of 
collection  of  debts  recognising  adoption, 
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doption    {Contd), 

Where  a  certificate  of  collection  of  debta  was 
granted  by  the  Diatrict  Judge  in  a  contentious 
proceeding  to  which  the  plaintiffs  were 
parties,  to  the  defendant,  the  court  recognising 
him  as  the  validly  adopted  ^o  i  of  the  doccased 
creditor,  and  the  plaintiffs  brought  a  suit  for 
a  declaratory  decree  that  the  defendant  was 
not  the  adopted  son  of  the  creditor. 

Held,  that  the  burden  of  proof  waa  on  the 
plaintiffs  to  show  that  no  adopli  )n  in  fact 
took  place  or  that  the  adoption  was  invalid. 
11  W.  R.  C.  R.  468.  12  W.  R.  (P.  C.)  1. 
distinguished  9  W  R  436  referred  to.  SARDAR 
SINGH   V.  RAM  KUNWAR.  A  MT  N  1902  P 

62 

4  See  Budhist  Law  and  Burmese  Law. 

5  Burmese  law — Adoption — Keitima  form- 
Ceremonies — Proof— Hindu  Law. 

Neither  ceremony  nor  written  document 
is  required  to  constitute  or  initiate  the  rela- 
tionship of  adoption  in  the  Koitima  form. 
There  must  be,  on  the  one  hand,  the  consent 
of  the  natural  parents,  and,  on  the  other, 
the  taking  of  the  child  by  the  adoptive  parent 
with  the  intention  and  on  the  footing  that 
the  child   shall    inherit. 

Held,  (reversing  the  decision  of  the 
Chief  Court  of  Lower  Burma) confirming  the 
decision  of  the  Court  of  First  Instance  that 
the  evidence  of  a  Keitima  adoption  alleged  to 
have  taken  place  40  years  ago  fully  establish- 
ed that  the  relationship  of  adoption  in  the 
Keitima  form  existed  between  the  plainiiff  and 
her  alleged  adoptive  mother.  MA  ME  GALE 
V.  MASA  YI.    82  C    219=32  I.  A.72.  P 

c 

6  Custom— Adoption — Sistei's  son— Onus 
probandi — Acharyya  Brahmans  of  Kangra 
Tahsil. 

Wherejthe  parties  are  not  members  oi  an 
agricultural  tribe,  or  laud-holding  group  and 
the  right  of  adoption  is  admitted,  or  is  found 
to  prevail  among  the  parties,  caste  or  tribe, 
the  071US  lies  on  those  who  deny  that  a 
particular  kind  of  adoption  e.  g.,  that  of  a 
daughter's  or   sister's   son  cannot  be   made. 

If  no  ceremonies  are  essential  and  the 
adoption  is  not  opposed  to  custom  a  declara- 
tion by  deed,  when  it  is  coupled  with  pre- 
vious and  subsequent  treatment,  is  sufficient 
to  Ci'^ablish    adoption. 

It  was  fjund  not  proved  that  the 
Adoption  of  a  sister's  son  amjng  AcJiarja 
Brahmans  of  Kangra  was  not  allowed  by 
custom.— P.  R.  50  of  1S'>3  F.  B.  distlngnishedy 
P.R.  122  of  1S93:  81  of  1890,  13  of  J 896,  61 
atid  94  of  1898,  I  L.  R.  2i,  All.,  hi  P.  C., 
S.  C,  L.  R.  26-  I.  A.  15  {,  P.  R.  9  of  ISSO,  147 
of  1889,  P.  R.  13  of  1873,  64,  1  !■'),  162  of  1883. 
35  of  1885,  57  of  1886,  24  of  1900,  50  of 
•1874,  1.  L.  R.  9  Mid.  4i,  I  L  R.  14, 
All.,  53,  S  All.  319,  P.  R.  94  of  1^98,  3  of  1901, 
referred  fo.— SOHNUN  i;.  RAM  DIAL.     p.  L- 

R.  107  of  J901    p.  R  79  of  1901 

7  Custom  -Adoption — D.iucjkte>*s.son  —  178  P 
L.  R.  1901.  See  Act IX  of  lUOS  (Limitation) 
Art   118. 


Adoption    {Contd) 

8  Custom— Hindu  Law  —Adoption— Chndek- 
sama  Gameti  Garaaias — Onua — Age  of  cere- 
monial competence. 

Held,  that  the  plaintiffs,  on  whom  the 
omis  lay,  failed  to  prove  a  custom  forbidding 
adoption  among  Chudasami  Gameti  Garasias 
who  were  governed  by  Hindu  Law. 

There  is  no  fixed  age  at  which  a  Hindu 
attains  ceremonial  competence  and  on  the 
attaining  of  which  adoption  is  forbidden. 
VER.\BHAI  AJUBHAI  v.  BAI    HIRABA.     7 

C  WN  716-5  B.  LR,  534=27  B  492- 

9  Custom — S"hhu  Jats  of  Tahsil  Dj,ska, 
Sialkot  District— Adoption  of  daughter's  son — 
Burden  of  proof . 

There  is  no  custom  among  the  Sekhu 
Jats,  empowering  a  sonless  proprietor  to  adopt 
his  daughter'3  son  in  the  presence  of  near 
collaterals.  The  burden  of  proof  of  the  vali- 
dity of  such  an  adoption  lies  upon  those 
setting  it  up.  (81  P.  R.  1900,  29  P.  B.  1904  ref.) 
MOHAMM'^^iD  DIN  v.  JAWAHIR.     69  P-  R- 

1907  =  170  P  L.  R.  1908 

10  Custom^  Adoption — Sandhu  Jats  of 
Mauza  Raja  J.mg,  Tahsil  Kasur,  District 
Lahore. 

This  was  a  suit  to  set  aside  a  will  made 
by  one  M.  S.,  Sdndhu  Jat  of  Mauza  Raja 
Jang,  Tahsil  Kasur,  District  Lahore,  in  favor 
of  his  grand  nephew  whom  he  professed  to 
have  adopted  whilst  an  infant.  The  plaintiff 
denied  the  factum  of  adoption,  and  contended 
that  M.  S.  had  shortly  before  his  death 
merely  executed  a  deed  making  the  defendant 
his  heir  and  reciting  an  adoption.  The 
defendant  was  at  the  date  of  the  suit  under 
ten  years  of  age,  and  the  Riwaji  am  mea- 
tio  .ed  that  in  the  absence  of  a  writing  certi- 
fying fact  of  adoption,  the  performance  of 
marriage  ceremonies  of  the  adopted  would 
bo  taken  as  proof  of  an  adoption. 

Held,  that  the  Riwaj-i-am  clearly  in- 
dicated that  any  acknowledgment  of  the  rela- 
tion existing  between  the  adoptive  father 
and  son,  made  in  the  presence  of  witnesses, 
in  the  premises  of  the  former,  if  looked  upon 
in  a  similar  light  ;  and  that  the  defendant, 
had  he  not  been  adopted  in  infancy,  could 
be  adopted  by  M.  S.  before  his  death.  It  was 
found  proved,  by  evidence,  that  adoption  of 
the  defendant  took  place  while  he  was  of 
tender  vears,  and  the  people  of  the  village 
were   aware    of  it.     BUT.V    SINGH  v.  DIAL 

SINGH.     67  p.  R    1902. 

l\  See  Custom  (Pu)ijah)— Custom- -Hmdu 
Law — Adoption — Succession — Rijhts  tf  mem- 
bers of  natural  f&viily  of  the  Adopted  persoji 
in  the  propeily  of  the  adoptive  father. 

Where  a  person  has  been  removed  from 
his  natural  family  by  adoption  his  heirs 
should  be  sought  for  among  those  rolated  to 
him  in  his  new  family  and  relationship  in 
his  natural  family  is  of  no  aQcauut  in  the 
matter  of  succession. 

The  property  in  suit  belonged  to  one  L. 
D.,  who  adopted  M.  L.  as  his  son.  It  was 
inherited  by  "Si.  L's  grandson's  widow  in  due 
course  of  succession.  On  her  d/'Sfcth  dispute 
arose  between  her   daughter  and  a  coliaterai 
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of  M.  L.  to  succeed  the  property  left  by  the 
^vido^v.  • 

Jfeld  that  M.  L.  being  afflialccl  to  L.  D.'s 
family  by  adoption  hia  collateral  in  tho  origi- 
nal family  had  no  right  to  inlic  it  the  pro- 
perty in  dispute 

Whcri)  it  was  urged  by  tho  appellant 
that  the  Lower  Court  hi»d  wrongly  refused  to 
admit  in  evidence  docuiuents  oti  the  file  of  a 
previously  decided  suit  and  the  appellant 
\\hen  asked  to  state  what  dacumen^s  b^  requir- 
ed to  be  printed  did  not  take  any  notice  of  the 
matter,  the  Chief  Court  under  tho  rules  of 
practice  and  on  the  ohj^ctiou  of  counsel 
for  respondent  refused  to  iiifer  at  the  hearing 
of  the  appeal  to  tho  file  of  the  suit  pre- 
viously instituted.  BHIKIIU  MAL  v. 
MUSSAMMAT    CHANDO.     79    P  L    R  1902, 

12  Custom — Hindu  Law — Adoption— Gar- 
hhari  Gosavis  —  Sons  bora  after  adoption — 
Hights  of   natural   and   adopted  sons» 

Among  GarbliariGosuvis  though  a  stran- 
ger may  be  adopted  as  a  son  and  so 
acqire  rights  of  succession  superior  to  a  son 
one  son  is  never  adopted  to  the  prejudice  of 
the  others  and  in  the  absence  of  an  adopted 
stranger,  sons  succeed  equally.  BAGIR  v. 
DHOKDCIR.    5    B  L  R    114. 

13  Custom — Adoption  — Nayars  of  South 
Malabar — Power  of  a  kamavan  to  adopt 
1011110%^    the  consent  of  the   anandra^mn. 

Held,  that  according  to  laws  and  usages 
of  Nayars  of  South  Malabar  a  karnavan 
bas  no  power  to  adopt  a  stranger  without 
tbe  consent  of  anandrvans,  such  a  power 
may  be  essential  to  the  preservation  oi  the 
tariuid  when  the  last  possible  karnavan  has 
been  reached,  but  the  possession  of  such 
a  power  by  any  karnavan  who  is  not  the 
last  surviving  head  of  bis  tarward  H  unne- 
cessary and  unjust  to  thope  me-fnbers  of 
tbe  family  who  may  survive  him  and  be- 
come   karnavnns   in    their    turn. 

Vide  observations  by  Lord  Lindley 
on  the  peculiar  nature  of  the  laws  and 
usages   of    the   Nayavs     of  South     Malabar. 

20  Mad  5L  confirmed.  RAMAN  MWNON 
V.   RAMAN    MENON.     24     M   73   P   C 

14;  Custom— Ad'iplion  of  brohe.r's  daughter's 
son— Burden  of  proof— l^on- agricultural  Brah- 
mini  of  Chiragh   Delhi    village    near    Delhi. 

Held,  that  tbe  parties  to  tbe  suit,  non- 
agricultural  Brahmins  of  Chiragh  Delhi 
village  situated  on  the  out  skirts  of  Delhi 
were  not  governed  by  Hindu  Law  or  agri- 
cultural custom  though  they  cultivated  land 
and  that  adoption  of  a  daughter'^s  son  or 
brother's  daughter's  son  among  then  was 
vilid  according  to  a  special  custom  of  the 
cla-s  (-f  which  the  parties  b  donged.  CHUT- 
TAN  V.     R\M    CHAND.     83    P    R  1934. 

15  Custom— kdopiio  11  by  Jats  with  ceremo- 
fii'S—Adopfed  san'^s  right  to  succeed  to  the  pro- 
pe  ty  of  his  adoptive  fathei*s  father  lohen  the 
ad}pti,ve  father  dies  in  the  lifetime,  of  his 
father. 

In  the  case  f»f  a  formal  adoption  with 
castomary   ceremonies,    the    adoptei   sou    is 
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entitled,  Q\Qn  among  Jats,  to  succeed  to  the 
property  of  his  adoptive  father's  fathef, 
though  his  adoptive  father  died  in  the  life- 
time of  bis  father  and  did  not  inherit  pro- 
perty from  him. 

Quare — Whether  an  appointed  heir  is  so 
entitled?      BHAGWAN      SINGH    v.    GUR- 

niAL  SINGH.  80P  LR.  1906-4  P.  W. 
R  1908. 

16  Ctt'ilom  —Authority  of  widow  to  adopt 
— Adoption  of  married  men. 

Held,  that,  according  to  the  law  and 
custom  prevailing  amongst  the  Jain  com- 
munity, (1)  a  widow  has  power  to  adopt  a 
son  to  her  deceased  husband,  without  special 
autho  ity  to  that  effect,  and  (2)  a  married 
man  may  lawfully  be  adopted.  S.  D.  A.  Re- 
ports, VjI.  5  p.  276,  1  A.  688,  8  A.  319,  17  A. 
'^94,  21  A.  419,8  Bom.  H.  C.  R.  A.  C  J  67 
12  Bom.  H.  C.  R.  364,  10  B.  80,  4  Bom.  H  c' 
R.  A.  C.  J.  191  and  11  Bom.  H.  C.  R  190  refd 
MANOHAR  LAL  v.  BANARSI  DAS.  A  W 
N.  1907P.  121-4  A.  L.  J.  407. 

17  Cibsiom*—  Adoption — Inheritance — Roh- 
tak,  Riiuaj-i-am — Unchaste  widow  entitled  to 
succeed  -  Adopted  son's  right  of  collateral  suc- 
cession. 

Held,  that,  in  the  absence  of  proof  of 
any  oustonfi  to  the  contrary,  widow  by  nofe 
remaining  chaste  does  not  forefiet  her  in- 
terest in  the  property  left  by  her  deceased 
huslmnd  {a). 

Held,  also,  that,  in  Rohtak  District,  in 
common  w  th  the  portion  of  the  old  Delhi 
Territory,  alopfcion,  where  effected,  is  of  a 
formal  nature,  and  not  the  mere  customary 
appointmsnb  of  an  heir  as  is  usually  met 
with  in  the  Punjab  proper;  and  t  le  adopted 
son  merges  in  his  new  family  and  there  is 
no  limitation  of  his  right  of  collateral 
suocesr>on.  107  P.  R.  1888  folK  MUSSAM- 
MAT  DHOPAN  AND  SOHAN  LAL  v.  SO- 
HAN.    3  P  W.  R   1908. 

18  Hindu  Laio^- Adoption — Propinquiti^' 
— Relationship   in   natural  family. 

For  mutual  rights  of  succession  an 
adopted  son  is  completely  severed  from  his, 
natural   family. 

When  it  was  contended  that  in  deter- 
mining the  degree  of  propinquity  to  the  de- 
ceased adopted  son  in  bis  adoptive  family 
in  which  the  question  of  reversionary  suc- 
cession arose  tbe  appellant  should  be  re- 
garded as  nearer  of  kin,  because  of  his  re- 
lationship as  natural  father. 

Held,  that  the  contention  was  not  valid^ 
Relationship  as  natural  father  was  entirely 
immaterial— 1  Mad.  H.  C.  R.  180,  followed. 
MUTHAYYA  RAJAGOPALA  THEVAR.  v. 
MINAKSHI    SUNDARA  NaGHIA.     M- L- J. 

1902,  p.  64  =  25  M.894. 

19  Hindu  Law— ^Adoption  by  prostitute 
—  Will — Gf^/^— Persona    design  a  ta. 

Adoption  of  a  girl  by  a  prostitute  go- 
verned by  Hindu  Law  is  not  invalid  in 
every  case.  The  test  is,  can  the  natural 
mother  of  the  girl  be  convicted  unier  sec- 
tion  372   of  the    I.  P.  C.  of    having    disposed 
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of  her  daughter,  a  minor  under  the  ago  of 
sixteen  years,  with  intent  that  slio  should 
bo  empk)yed  or  used  for  the  purpose  of 
prostitution,  or  knowing  it  to  he  likely  that 
she    would  ho    so  employed? 

Whore  the  avowed  ol)jcct  of  the  adoption 
wag  that  the  adoptive  mother,  though  a  pro- 
Btitute  by  profession,  hut  not  a  nalkan,  nor 
attached  to  any  temple,  should  have  some 
one  who,  after  her  death,  could  perform 
her  funeral  ceremonies  and  inherit  her  pro- 
perty, held,  that  the  adoption  was  not  in- 
valid. 

It  is  not  essential  to  the  validity  of  a 
devise  or  bequest  that  all  the  particulars  oH 
the  subject  or  the  object  of  gift  should  be 
accurate,  provided  the  intention  is  clearly 
ascertainable.  MANJAMMA  v.  SHESHGI- 
RIRAO    VITHALllAO.     4    B-  L-  R-  116  =  26 

B.  491. 

20  Adoptions — See  Administration  suit 
— 5    C  W  N  162. 

21  Adoption — Hindu  law — Dattaka  adop- 
tion— Kritrima  adoption — Gayawal  priest,  ad- 
option by — Contract,  validity  of- -Rescission 
of  contract. 

The  widow  of  a  Gayawal  priest  who  had 
died  childless  took  in  adoption  a  young  man 
who  had  married  and  was  already  a  fa- 
ther. 

Hdd,  that  the  adoption  was  not  a  valid 
adoption,  either  as  a  dattaka  or  a  kritrima 
adoption,  as  recognised  by  Hindu  Law.  9 
AIL,  253;  16    W.  K,  119,    referred  to. 

At  the  time  of  the  adoption,  a  deed  was 
executed  under  whieh  the  adopted  son  was 
to  carry  on  the  work  of  a  priest,  and  take 
by  inheritance  the  estate  of  the  adoptive 
mother  as  well  as  the  estate  of  her  husband; 
the  deed  also  specified  the  circumstances  un- 
der which  the  adoption  might  be  cancelled. 
Held  that  although  the  adoption  was  in- 
valid, the  agreement  was  valid  and  binding 
as  between  the  parties. 

*Hdd,  alsp,  that  the  adoptive  mother  was 
not  entitled  to  rescind  the  contract  at  her 
pleasure. 

Every  contract  is  prima  facie  permanent 
and  irrevocable  and  it  lies  upon  a  person  who 
says  that  it  is  revocable  and  determinable,  to 
show  either  some  expression  in  the  contract 
itself  or  something  in  the  nature  of  the 
contract  from  which  it  is  reasonable  to  be 
implied,  that  it  was  not  intended  to  be 
permanent  and  irrevocable,  but  was  to  be  iu 
some  way  or  other  subi.'ct  to  determination 
4  C.  B.  N.  S.  3i6  ;  L.  Li.  S  Ch.  9^2  ;  40  L.  li.  A., 
388  ;  QS  Minn.,  25/  applied.  LACHHUUI 
DAI  MAHAT  WANI  v.  KISHEN  LAL 
PAHARI.  U.  C-  W.  N-  147  =  3-  C-  L.  J. 
537 

22  Hindu  Laiv — Granimother — Inherit- 
ance by — Adoption — Grandmother's  potuer  of — 
Where  a  Hindu  di^'S  leaving  a  widow  and 
a  son,  and  that  son  himself  dies  leaving  p, 
natural  born  or  adopted  son,  or  leaving  no 
son  but  his  own  widow  to  continue  the  line 
by  moana  of  adoption,  the    power    of   the 
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former  widow  is  extinguished  and  can  never 
afterwards  be  revived. --/O  Moom's  I.  A-  279  ; 
L.  R.  8  I.  A.  2'49  I.  L.  R.  17  R  jiu.  na,  L.  U. 
14  I.  A.  07  referred  to.  KAMKlilSlINA 
HA:\rCl[  VNDItA  ?;.  Sirx.MIUO  YWSIIWANT 
4  B  LR  315-28  B    526- 

23  Hindu  fjaiu  — Widow's  CHtate — Alienation 
by  loidoio — Adopti)n-~SubHequently  ad)pted 
sm's  right  to  impeach  alienation, — Alienee's 
right  to  possesion  during  widoio's  lifetime 
— Suit     by     adoptf-d   son  for  pos'iession.      12 

ML  J  1902  p.  197. 

24  Adoption  — Will.  Construction  of —Wi- 
dow's estate— Li.fe-estate-— Vested  interest— 
Oputra  poutradi— Poutradi  krame.  Meaning 
of. 

Found,  M'^on  oonstruction  of  the  Will  ia 
dispute,  that  under  the  terms  of  the  Will  L. 
D.,  a  deceased  brother's  son  of  the  testator, 
took  a  vested  estate  of  inherit inco  suliject  to 
the  testator's  widow's  life-estate  and  liable  to 
be  divested  by  an  adoption,  wijich,  however, 
never  took  place.  The  intention  was  to 
give  the  widow  an  ordinary  life  estate,  and 
not  that  of  a  Hindu  widow. 

The  use  of  words  'Oputra  poiitradi' Siud 
not  'putra  poutradi  kravie'  in  a  Will  import 
no  difference  in  meaning.  GOOROO  DAS 
MUSTAFI  V.  SARAT  CHANDEH  MUSTAEI. 

6WN.C.  721  =  29  C  699. 

25       Hindu        Law  — Adoption Brahmo 

father's  right  to  give  his  son  for  adoption 
— Pleadings— Isstte— Waiver— -Onus — Commis- 
sion. Evidence  taken  on — RigJit  of  parly  to 
use  it. 

Held,  that  the  adoption  of  a  minor  boy 
which  took  place  according  to  the  rites  of 
the  Hindu  religion  was  not  invalid  by  r3a- 
son  of  the  fact  that  the  natural  father  of 
the  adopted  son  was  a  Brahmo  at  the  time 
of  the  adoption.     25  Bom.,  551  followed. 

The  Court  declined  to  allow  the  factum 
of  the  adoption  to  be  questiou2d  where  the 
point  was  not  specially  raised«in  the  plead- 
ings. 

It  is  a  long  establi.shsd  practice  on  the 
Original  Side  of  the  High  Court  that  until 
evidenoe  taken  on  commission  is  tendered 
and  has  been  admi^.ted  in  suit  neither  party 
has  the  right  to  make  use  of  it.  3  (J.  W, 
N.,  (notes  p  CCXXZX  disapproved.  KUSUM 
KUMARI    ROY    v.    SATYARANJAN     DAS, 

7  W  N  a   784  =  80  C  999. 

26     Hindu     Laio — Adoption— Vatandars — 
Consent  of  kinsmen  and  government. 

Held,  that  the  oonsant  of  the  Government 
and  the  kinsmen  is  not  necessary  to  the 
validitv  of  ati  adoption  bv  a  Vatandar.  BAL- 
JI  RAMCHANDllA  v.  D.A TTO  RAMCHAND- 
RA.    4B  L.  R  762-27  B- 75 

2*7     Hindu  Laio  -  A'loi  tion—  Widow's  power 
to  givr  her  son  in  ad  option. 

In  the  absence  of  any  authori'.y  from 
her  husbana  it  ii  competent  for  the  mother 
after  the  death  of  her  husband,  according 
to  Plindu  Law,  to  give  one  of  her  sons 
in  adoption.  JOGESH  CHANDRA  BaNER- 
JEE  y.   NiUTYAKALI     DEBl.     30  C.  965 
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28  Stimniarij  proceedings— Questions  of 
disputed  adoption  not  to  be  determined  in  sncJt 
proceedings  —Security . 

29  Guardlav'6  right  to  certificate  on  behalf 
of  the  minor  3  B.  L.  R.  795  -^5  B.  523.— See 
Succession  Certificate  Act  VII.  of  1889  S. 
6,7,9  Col.  301. 

30  Adoption  suit  to  set  aside  — See  Limita- 
tion Act  IX.  of  190SS.  118. 

81  Suit  by  adopted  son  for  recovery  of  ivv 
vwveable  property— Adoption  denied  more  than 
six  years  b^'foie  suit.  26  A.  40.  -See Limitation 
Act  IX.  of  1908  S.  119,  141  No.  648. 

32  Unregistered  document  compzdsorily  re- 
gistrable—Evidence  of  collateral  purpose  4  B. 
L.  B.  8S3.—Soa  Registration  Act  III.  of  1877 
S.  43  and  49  Col.  487. 

33  Adoption  by  mother  after  the  death  of 
son  and  son's  widow,  if  valid  4  C.  L.  J.  357. — 
See  Act  X.  of  1865  (Succession)    S.  82  Col.  84. 

34  Br-sjudicata,  award  of  atbitrntors  in 
excess  of  jurisdiction— Adoj^tion-  -Proof  of  Har 
Sankar  Partab  Singh  v.  Lai  Baghwaj  Singh 
Jl  C.  W.  N.  841—29  A.  519.— See  Resjudicata. 

85  Ciistcvi—Gift  of  land  inherited  by 
daughter  to  her  adopted  son — Suit  by  rever- 
sioner of  last  male  oioner  for  posssesro??  of 
land  so  gifted  Muhammad  Biazuddin  Khan 
V.  TJmar  Khan  1  P.  B.  1907— See  Act  IX 
of  1908  (Limitatiou)  Arts  118,  119  and  Custom 
(Punjab.) 

86  M'^hammadan  converts  right  to  contest 
alienation  by  his  Hindu  collateral — Adoption 
— Alienation— J iw an  v.  Harnam  Das  77  P, 
W.B.  1907 -See  Custom  (Punjab). 

Adultery. 

\  Agreement  between  master  and  house- 
"keeper — Allowance  for  future  adultery— Ques- 
tion of  illegal  consideration  not  raised  in 
pleadings— Evidence  disclosing  illegal  consi- 
der atioii- Duty  of  Court— Evidence  Act  sec- 
tion 92  {!)  27  A.  266— See  Contract  Act  IX  of 
l872  s.  24  Col.  289, 

2  Petition  for  divorce — Bight  of  alleged 
adulteress  to\intervene  .  7.  G.  W.  N,  504  See 
Divorce  Act  IV  of  1869.  S.  7,  11,  45.  Col. 
97. 

Advencement. 

1  Hindu  Law — Laio  in  Bombay  Presidency 
— Benami  transaction— Purchase  by  husband 
in  the  name  of  his  ivife — Advancement  for 
benefit  or   gift— Presumption. 

Held,  that  according  to  the  law  as  it 
prevails  in  the  Bombay  Presidency,  a 
purchase  by  a  husband  in  the  name  of  his 
wife  does  not  raise  any  presumption  of  a 
gift  to  the  wife  or  of  an  advancement  for  her 
benefit.  MOTIVAHU  v.  PURSHOTAM  ' 
DAYAL,    6B  L.R  975  =  26  A-  806 

2  Minor — Void  ajreements — Estoppel 
MepresentatiJn  by  infant  as  to  his  age  3  O  C. 
539.  See  Act  IX  of  1879.  (Contract  Act) 
S.    11,    19.    Coi.    255. 

8      F^'esum^tion   of — Purchase    in    wifes 
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name  with  husband's  money — 27.  B.  103.  See 
Act  X  of  1865  (Succession)  S.  179,  221  CoL 
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Adverse  possession. 

1  'Absentee  No.  1. 

2  Alienations  Ko.  2  to  7. 

3  Arbitration  No.  1  A. 

4  Assertions  of — Nos.  9, 10, 

5  Attestation — No.  8. 

6  Buj-den  of  proof— No,  11  to  16. 

7  Co-sbarer — No.  16  to  24, 

8  Essentials  of— No.  25  to  27. 

9  Execution  of  decree,  No.  28  to  30. 

10  To    females  adverse  to  reversioners 
No.  31. 

11  Guardian— No.  91. 

12  Hindu  Law— No.  32  to  39. 

13  Jurisdiction — No.  40,  41. 

14  Landlord    and    tenant — No.   42,   60^ 

15  Limitation  No.  61  to  75. 

16  Mahommedan  Law  No.  76,  778» 

17  Manager  No.  78. 

18  Mortgage  No.  79  to  85. 

19  Nature  of— 92,  93. 

20  Permissive  possession  No.  100 

21  Plea    of— No.    96. 

22  Registration  of  deed — Ptiority,  no- 
tice No.  101. 

23  Sub  Merger  of  lands— No.  98^ 

24  Principal  and  agent  No»  97. 

25  Suit  for  possession   No.   110   to  115v 

26  Title  No.  116. 

27  Wakf— No. 

1  Absentee—  Adverse  possession  of  maliM 
and  Shamilat  land — Right  of  defendant  to 
claim   compensation. 

The  plaintiffs  sued  the  defendants,  a 
near  agnatic  relation,  for  recovery  of  land 
of  which  their  father  and  they  themselves 
wore  recorded  as  proprietors  in  the  settle- 
ments of  1868  and  1892.  In  the  settlement 
of  1868,  the  plaintiffs'  fathers  were  recorded 
as  minors,  and  the  defendant  was  entered 
as  in  possession  on  their  behalf — Pleas  of 
adverse  possession  and  abandonment  were 
set  up.  The  land  comprised  both  maliki 
and   shamilat   lands. 

Held  {1}  that  there  was  no  adve-rse  posses- 
sion under  the  circumstances  of  the  case, 
in  the  absence  of  any  proof  of  an  open 
assertion  of  hostile  title  or  any  overt  act 
or  conduct  denying  the  title  of  the  plain- 
tiffs. On  ihe  countrary,  the  facts  tliat  the 
plaintiffs'  namos  were  allowed  to  be  entered 
in  the  settlement  records,  with  the  knowledge, 
of  the  defendant  and  that  the  defendant  io 
1868  was  entered  as  in  possession  on  behalf 
of  the  plaintiils*  fathers  who  were  recorded 
as   minors,    negative    any    such  plea. 

(2)  That  the  plaintiffs  did  not  lose  their 
right  by  abandonment.  Remaining  out  of 
possession  for  very  many  years  and  not 
evincing  any  concern  in  the  land  or  receiving 
any  of  tlie  profits  do  not  per  se  suffice  to 
prove     abandonment,    especially     where   (as 
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here)  the  person  who  has  all  along  boun  in 
possession  is  a  very  near  agnatic  lolatiou  and 
at  the  outset  took  possession  on  behalf 
of  plaintiffs'  fathers  then  minors.  18  P. 
R  188G  62  P  R  1890,  84  P  R  1888  &  43 
P   R  1901  fol. 

(3)  That  under  the  circumstances  when 
the  defendant  had  from  1803  to  dat«  of 
suit  been  in  possession  of  the  land  and 
enjoying  its  profits,  must  be  taken  to  have 
fulJy  compensated  himself  thereby  for  any 
expense  to  which  he  may  possibly  hav^.  been 
put  and  therefore  ho  may  not  be  entitled 
to   claim   any    compensation    in     tho     case. 

(4)  Cases  of  abandonment  and  absentees 
should  be  decided  upon  their  own  facts.  9 
P   R     (1890      foil)    HAKIM      v.     H  \SHIM, 

97  P  W  R  1908 

1  (a)  Arbit ration,  reference  to  by  Dis- 
trict Court  drawing  up  scheme  for  manage- 
ment   of  temple     12     M    L   J    1902    P  40 1 

Sec  Religious  Endowments  Act  XX  of 
1863.     S  16   C  71. 

2  Alienation  by  childless  male  proprietor — 
Non- agricultural  Khatries  of  Batala — Adverse 
pessession — Possession  by  step- sons  not  objected 
to  by  broth  er  of  the  deceased  proprietor. 

Anupa  and  Mehtaba  were  two  Khatri 
brothers,  residents  of  a  village  of  Batala 
Tahsil  Gurdaspur  District.  Anupa  died 
first  and  his  step-sons  Beli  and  Kaka,  though 
not  entitled  to  succeed  to  his  property, 
entered  into  possession.  After  more  than 
twelve  years  of  their  taking  possession 
Mehtaba  di'-d  and  his  collaterals  sued  Beli 
and  Kaka  for  possession  of  the  lands  left  by 
Anupa  and  Mehtaba  The  defendants 
pleaded  that  so  far  as  Anupa's  land  was  con- 
cerned the  suit  was  barred  by  limitation.  It 
was  contended  for  the  plaintiffs  that  the 
possession  of  the  defendants  must  be  deemed 
to  have  been  retained  with  the  consent  of 
Mehtaba,  and  limitatioQ  began  to  run  from 
the  date  of  his  death. 

Held,  that  the  plea  of  the  defendants  was 
valid  and  the  plaintiff's  contention  had  no 
force. 

Held,  also,  that  as  the  parties  were  found 
not  to  be  agriculturists  the  plaintiffs  were 
not  competent  to  ol  J3ct  to  the  alienations  by 
Mehtaba  as  made  without  necessity.  KAKA 
V.  LABH  GHAND.     106-  P-  R-  1966- 

8  Alienation— Oift— Sale — Female  Estate— 
lUeccssity — Ret;-jadicata — Suit  for  possession — 
Adverse  possession.  14  P.  L.  R,  1902.  See 
C.  P.  C.  V  of  1908  S.  11  col.  940. 

4  Alienation  by  manager  of  mxxth.— Posses- 
sion of  alienee. 

Where  the  head  of  a  muth,  who  holds  the 
muth  property  as  a  trustee  thereof,  purports 
to  alienate  the  temple's  property  absolutely 
or  grants  a  viulgeni  lease  for  valuable  con 
sideration  and  the  alienee  holds  under  that 
title  a  plea  of  limitation  after  the  lapse  of 
the  prescribed  period  can  be  successfully 
urged.     NARAYAN  MANJAYA  v.  SRI  RAM- 

CHANDKA.    6BL.R  241=278373. 

5  Alienation  of  poriion  of   sJiare  in  tha 
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narwa—  Appeal— Advers3  j^osscsaion— ^.s/oj?/)ei 
Jcithbhai  v.  Nachabhai.  6  li.  L.  R.  42S  =  23 
B.  399.  See  Bhagdaicje  and  Nui  wudareo  Act 
V  of  1802  S.  3,  .5  and  Bombay  Laud  Revenue 
Act  V  of  1879  S.  103. 

6  Alienatioa  —  Unregistered  lease,  admissibi' 
lily  of,  to proie  adverse  possession.  17  M.  L, 
J.  46'J.  See  Act  III  of  1877  (Registration) 
S.  17,  49  col.  472. 

7  Alienation— Gift  made  orally— Possession 
under  svch   gift— Adverse    possession. 

In  1884  when  an  oral  gift  of  immove- 
able property  was  made,  the  donor  trans- 
ferred posses  iun  of  the  properly  to  the  do- 
nee, his  daughter,  who  remained  in  posses- 
sion for  a  period  ovtr  twelve  years  never 
admitting  that  any  right  existed  in  the  do- 
nor or  any  one  eLe  after    tho   gift  was  made. 

Htid,  that  wLetber  her  title  was  valid 
or  not,  she  presciibed  for  the  full  ownership 
as  against  the  donor  and  every  one  else 
from  1884.  VENKATARAYUDU  v.  SUB- 
BAMMA.    13  M  L  J  302- 

8  Atteslaiion  of  docximent — Admission  of 
execution— Mortgage  — 14  C  P  L  R  1901  P  42 — 
See    Act  IV   of  1882  (T.  P.  A.)  S.    59  Col.   609. 

9  Assertion  of  limited  interest — Whether 
can  lead  to  acquisition  by  adverse  possession  of 
an  absolute  title — Icharam  Singh  v.  Nilmoriey 
Bahida.  7  C.  L.  J.  499  See  Jurisdictioa 
of  Civil  and  Revenue  Courts. 

10  Assertion  of  proprietary  right  by  morU 
gagee  after  fruitless  foreclosw^c  proceedings-^ 
Mutation  in  Revenue  records  in  his  favour — 
Whether  he  can  start  ^jo.'ssc'.ssion  adverse  to 
mortgagor.  Indar  v.  Assa  Singh  90  P.  L.  R. 
1908.     See  ]\Iortgage  (Mortgagee). 

11  Da rde n  of  p roof. 

When  it  is  not  shown  that  tho  defen- 
dant's possession  began  as  of  a  tenant  and  it 
is  not  proved  that  the  plainiff  received  any 
rent  from  t;io  defead^ut  daring  twelve  year3 
prior  to  tho  filing  of  tho  buit,  the  plaintiff's 
suit  for  possession  mast  be  dismissed,  for  the 
defendant's  possession  mast  be  presumed  to 
be  that  of  an  owner  and  adverse  to  the 
plaintiff. 

Acknowledgment  of  plaintiff's  title  by 
writing,  when  mide  after  the  expiry  of  the 
period  of  limitation,  or  not  signed  by  the 
defendant,  djos  not  save  limitatioa.  BEHA- 
RI  V.  SADKO  MAL.     73  ?.  L  R.  1906. 

12  Burden  of  Proof —I'lamiar  —Htlls  iU' 
cluled  in  thcbounixrics  of  Inanidars  village 
— Claim  ajainst  Oouern}]iuit. 

In  a  claim  in  which  the  Inamdar 
claimad  title  lo  certain  hills  as  appjrtainiug 
to  his  village  against  tha  Secretary  of  State 
for  India  it  lippeared  that  in  184-2  tbe  UQyon- 
trolled  managomoat  of  the  village  was  made 
over  to  the  ancestor  of  th'j  Inamdar.  Prior 
to  such  handling  over  Government  oflaoer=» 
had  been  in  possession  on  behalf  of  the 
loanidir.  It  was  not  alleged  that  whea 
such  p  ..ssession  was  handed  over,  tho  hillg 
were  excepted.  It  was  und'spatod  th.it  the 
hills  were  within  the  immemorial^  bound- 
aries of  the  village. 
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Held,  that  tho  claim  must  bo  allowed ; 
that  it  was  not  necossary  for  tho  claimant 
to  prove  advoi'so  possosdion  as  against  Govorn- 
mont.  NAWAB  AJAJUDDIN  ALI  KUAN 
V.  SEGRETAKY    OE    STATE   FOR  INDIA. 

28  M  69- 

13.  Burden  of  proof — Onus — Hindu  widoio. 
Possession  of — Maintenance.  GANPAT  RAM 
HAKUMAT  UAI  y.  SHIVA  PRASAD.  4  B- 
L.  R-  355-     See    Limitation   Act  IX  of  1908, 

Art.  14L 

14.  Contract  to  sell — Possession — Obitor — 23 
M.  877—5  C.  W.  N.  217.  See  Act  IV  of  1882 
(T.  P.  A.)  S.  54  col.  586. 

15.  Burden  of  proof.     Co-sharers. 

The  land  in  dispute  belonged  to  three 
brothers  :  Kilian,  Dullabh  and  Vallabh.  In 
a  partition  betvyocn  the  three  brothers, 
Kalian  obtained  this  land  for  his  share  as  ho 
undertook  to  pay  the  family  debts.  Kalian 
sold  it  to  one  Nagar  in  Savibat  1945,  and 
Nagar  sold  it  to  the  plaintiff  in  Sambat  1951 
(1895).  It  was  cultivated  by  Dullabh  as 
tenant  of  Kalian  and  Nagar  till  1894,  when 
Dullabh  died,  and  his  daughter,  the  defen- 
dant Bai  Amba,  came  into  possession.  In 
1897  plaintif!  claimed  possession  as  purchaser 
but  the  defendant  refused  to  give  it  up  and 
set  up  adverse  possession. 

Held,  that  the  burden  of  proving  adverse 
possession  lay  on  tho  defendant. 

Possession  to  be  adverse  must  be  shown 
to  be  continuous,  public  and  adequate  to 
the  circumstances  of  the  case.  As  between 
brothers — especially  when  no  partition  is 
proved — the  adverse  possession  of  one  must 
be  proved  by  the  best  evidence.  The  mere 
fact  that  two  of  the  brothers  went  to  live  in 
a  neighbouring  village  would  not  make  ihe 
possession  of  tho  third,  who  continued  to 
live  in  the  village,  necessarily  adverse.  JAG- 
JIVANDAS  V.  BAI  AMRA.      25  B  ,  362- 

16-    Co-sharers  possession — Joint  property — 
Whether  adverse  possessioji. 

Exclusive  possession  of  a  co-owner  of 
property  which  originally  had  been  Joint 
does  not  per  se  amount  to  adverse  possession 
as  against  his  co  sharers.  Where  one  of  the 
two  sisters  remained  in  possession  of  the 
father's  property  for  twenty  one  years  and 
the  other  did  not  "participate  in  posses- 
sion. 

Held,  that,  that  only  did  not  make  her 
possession  adverse  (a).  PARBATI  v.  RAM 
PRASAD,  5  AL«  J.  511. 

Stanley,  C.  J.  and  Karamat  Husain,  J. 

References  :—{&)  1    0.  L.  R.  394;   3  G.  W.  N. 
774,  R. 

17.     Possession  of  co  sh&rers — Limitation — 
.1  P.  L.  R.  1904— See  Act  IX  of    1908    (Limita- 
tion) Art.  144. 

18     Adverse  possession-  Co-sharers — Burden 
of  proof. 

Held,  that  ordinarily  in  the  case  of 
property  held  in  common  the  possession  of  a 
co-sharer  is  the  possession  of  all.  In  a  case 
in  Vi^hich  co  sharers  ?et  up  a  title  adverse 
to  a  CO  sharer  it  lies  upon  them  to  show 
at  what  time  their  possession  became  adverse 
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or  that  there  was  clear  and  definite  aban- 
donment with  intention.  HAJI  z;.  GOIINA 
39  P  L,  R.  1906 

19  —Adoerse  poii:-i(;ssson — Co-sharers. 

The  possession  or  occupation  of  the  joint 
property  by  ono  oo-sharor  does  not  constitute 
adverse  possession  as  against  the  other 
co-sharer.  Until  there  has  been  a  dis- 
claimer by  the  assertion  of  a  hostile  title 
and  notice  thereof  to  tho  owner  either  direct 
or  to  bo  inferred  from  the  notorious  acts  and 
circumstances  there  is  no  ouster  or  dis- 
possession, 2  Mad.,  153,  IGG,  3  C-  W.  N., 
774  foUoived.  UJALBI  BIBl  v.  UMAKANTA 
KARMONAR.    31,  C.  970. 

20 — Adverse  possession  —  Co- sharers  — 
Tenants  in  common.  Presumption  from — 
Exclusive  receipt  of  profits. 

Held,  that  to  constitute  an  adverse 
possession  as  between  tenants  in  cominou 
there  must  be  an  exclusion  or  an  ouster, 
Exclusive  receipt  of  profits  by  one  tenant 
in  common  continuously  for  a  long  period 
may  point  to  an  ouster,  but  tho  Court  must 
be  satisfied  that  such  taking  of  profits  ^ia 
an  indication  of  a  denial  of  rights  in  the 
other  co-tenant  to  receive  them. 
GANGaDHAR  v.  PaRASHRAM  bhal. 
CHANDRA.  7  B,  L.  R,  252=29.  B.  300. 
21  Co-sharers — When  and  wether  long  posses- 
sion and  enjoyment  will  constitute  adverse  pot- 
session — Effect  of  absentee  of  common  holding 
leaving  it  in  possession  and  enjoyment  of 
co-shQ,rer—  Whether  abandonment  arises. 

Where  a  piece  of  land  is  part  of  a 
common  holding  and  the  owner  goes  away 
and  becomes  an  absentee  weaving  the  land  in 
the  possession  of  co-sharer  relatives,  he  does 
not  legally  give  up  possession,  because  the 
possession  of  one  co-sharer  "is  the  possession 
of  all."  A  co-sharer  cannot  claim  title,  by 
adverse  possession,  to  such  land,  hDwever 
long  he  may  have  possessed  and  enjoyed  it, 
unless  he  can  show  as  aginst  the  absentee 
co-sharer  the  most  unequivocal  assertion  of 
and  exercise  of  such  adverse  possession  aa 
against  such  co-sharer,  or  relinquishment  of 
tho    land    by  him. 

Where  an  absentee  of  a  common  hold- 
ing left  the  land,  when  he  originally  went 
away,  in  the  possession  of  co-sharer  rela- 
tives, successfully  asserted  his  right  to  suc- 
ceed to  lauds  left  by  a  relative  in  tlie  vil- 
lage, promptly  objected  when  an  attompt 
was  made  by  the  co-sbarer  to  get  the  ab- 
santee's  name  struck  out  of  the  revenue  re- 
cords, and  it  was  noted  iu  the  settlement 
records  that  his  share  would  be  restored  to 
him  whenever  he  returned  to  the  village, 
and,  in  a  later  settlement,  the  absentee  was 
shown  as  owner  of  a  larger  share  of  the 
holding  that  iu  the  previous  settlements, 
held  that  ho  had  not  relinquished  his  hold- 
ing and  that  ha  could  resume  his  land,  even 
when  ho  returned  after  a  prolonged  absence 
to  his    village. 

Relinquishment  must  be  judged  of  oa 
the  facts  of  each  particular  case,  and  hav- 
ing  regard,   as  one   important  factor,  to  cir- 
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cumstanoo  that  the  property  lias  or  has  not 
been  left  in  the  hands  of  a  co-sliarer  in  the 
beginning.  (118  P.  R.  1889,  79  P  R  18-JS,  141 
P.  R.  1888,  121  P.  R.  183-t,  78  P.  R.  1875,  88 
P.  R.  1878,  118  P.  R.  1893  and  P.  A.  3GG  of 
1905,  936  of  1901  and  1007  of  1899  unpub- 
lished,    referred.     RAM   CHAND    v.    KIRPA 

RAM.    120  p.  R.  1908 

22  Co-sharers — Shauiilat  la»d,  implied 
transfer  of — Shamilat  land  is  joint  undi  ided 

property  and  the  possession  of  one  co-sharer 
is  not,  in  the  absence  of  s.oecial  circumstan- 
ces, advene  against  the  other   co-sharers. 

In  determining  the  question  whether 
Shamilat  land  passed  to  the  vendee  on  a  sale 
of  malik  vighta,  one  point  of  importance  is 
the  area  and  value  of  shamilat  as  compared 
with  tnaliki  land. 

When  the  shamilat  Xa^ndi  was  of  no  great 
value  and  the  sale  included  jumla  haq^uq 
dakhili  laakhariji,  mai  jumla  haquq  bistvadari. 

Held,  that  a  transfer  of  share  in  sJiamilut 
was  implied  by  the  sale.  AHMAD  v.  KARORI 

MAL,  4  p.  L.  R.  (1907)=49  P  W.  R. 
1907. 

23  Co — Sharers — Possession  6.y  Lambar- 
dar — Non-payment  of  profits  during  twelve 
%%ar 8  preceding  suit-  27  A.  486.  See  Act 
IX  of  1908  (Limitation;    Art    144 

^i  Suit  by  comsharer  for  pro  fits  of  sir  land 
in  undivided  Mahal  A.  W.  N'  1905.  P.  15 — 
27.  A.  348.  See  Act  IX  of  1903,  (Limita- 
tion).    Art.  144 

25     Essential  of — Adrerse  possession. 

To  coustituta  a  title  by  adverse  posses- 
sion, the  possession  must  be  continuous  for 
the  period  of  twelve  years  and  exclusive  of 
the  possession  of  any  other  per=;ou.  It  is 
displaced,  by  partial  possession,  by  the  party 
against  whom  the  title  by  adverse  possession 
is  claimed. 

Abandonment  of  possession  or  di'spossvis- 
sion  of  trespasser's  possession  of  lands  in  his 
possession  by  submergence  under  water  gives 
constructive  possession  to  the  true  owners. 
Dispossession  by  vis  major  has  the  same  effoct 
as  voluntary  abandodmeut,  6  C,  725,  over- 
ruled; L.  fl  ,  13  A.  C.  103,  foUmced. 

Owner  of  property  taking  it  on  lease 
from  the  trespasser  admits  tbe  trespasser's 
adverse  possession,  and  loses  his  title  after 
the  statutory  period,  and  notwithstanding 
the  terms  of  the  Permanent  Settlement,  Go- 
voromont  can  acquire  land  by  adverse  pos 
session  when  the  owner  holds  it  from 
Government  as  ijaradar  for  the  statutory 
period.  THE  SECRETARY  OF  STATii  F.IR 
INDU  y.  KRISHNAMONI  GUPTA.  6  W- 
N.C  617  =  29  C  518 

26-     Essentials  of —Adverse  possession. 

The  acts  required  by  law  to  constitute 
a  title  by  adverse  possession  must  be  of  an 
unequivocal  character  and  they  must  be 
such  that  no  legal  origin  can  be  ascribei 
to  them.  2  Bom.  at  p  413  followed.  YESU 
t;  FQLCHAND    GANE3H    DAS.     4  B  L   R.  ' 

961  i 
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27  Ecccution  of  decree — SaZe — Irregular- 
ity  of  procedure — Sale  of  properly  of  per^iom 
not  party  to  ])roceedings — Null  and  void— Due 
repraenting  of  estate  of  a  deceased  debtor — 
Defacto  manager  of  Hindu  family — Equity  of 
redemption    latc.n- Liability  of  morigngee. 

Sales  in  execution  of  decree  cannot  be 
treated  as  void  or  bo  avoided  on  the  grounds 
of  any  mere  formal  irregularities  of  pro- 
cedure in  obtaining  the  decrees  or  in  the 
execution   of  them. 

The  Court  has  no  jurisdiction  to  sell  the 
porperby  of  persons  who  were  not  parties 
to  the  proceedings  or  properly  represented 
on  the  record.  As  against  such  persons  the 
decrees  and  sales  purpjrting  to  bo  made 
would  be  a  nullity  and  might  bo  disregard- 
ed without  any  proceedings  to  set  them 
aside.     1  Marsh   617  followed. 

The  Indian  Courts  have  properly  exer- 
cised a  wide  discretion  in  allowing  the 
estate  of  a  deceased  debtor  to  be  represent- 
ed by  one  member  of  the  family,  and  ia 
refusing  to  disturb  judicial  sales  on  the 
mere  ground  that  sjm3  members  of  the 
family,  who  were  minors,  were  not  made 
parties  to  the  proceedings,  if  it  appears  that 
there  was  a  d^iht  justly  due  from  the  de- 
ceased, and  no  prjjudica  is  shown  to  the  ah- 
S3ut  minors.  But  these  are  usually  casea 
where  the  parson  named  as  defendant  is,  de 
facto  manager  of  a  Hindu  family  property, 
or  has  the  assets  oat  of  which  the  decree  ia 
to  be  satisfied  under  his  control. 

A  morhg-vgor  cannot,  by  obtaining  a 
money  decree  for  the  mortgnge  debt,  and 
taking  the  equity  of  redemption  in  execution, 
relieve  hi  msilf  of  his  obligations  as  mortgagee, 
or  dsprive  the  mortgagor  of  his  right  t")  re- 
deem on  accounts  taken,  and  with  the  other 
safeguards  usual  in  a  suit  on  the  mortgage. 
KHAIR\J  LAL  V.  DIAM.  1  C  L  J.  581 
=  2  A.  L.  J,  71-9  0  W-  N-  201  =  7  B. 
L.  R.,  1  =  32  C  ,  293-32  I  A  23  (P.  C  ). 

23  Adverse  possessi:>ii— Essentials — Possis- 
sioa  derive  I  fnm  a  lessee  n^t  nxessirily  ad' 
verse  as  against  ihz  lessor. 

Held,  that  posiassion  acquired  by  de- 
fendant during  the  continuance  of  a  lease 
will  not  ordinarily  bj  advorse  p3j3essioa 
as  against  the  lessor  until  at  any  rate  such 
timi  as  the  lessor  beco  nes  entitled  to  D5s- 
session.  27  A  3J5  and  13  G  131,  (10  \V.*R, 
15)  y  G  367;  10  C  577  and  23  0  8  >3  foil  ;  4 
0  327  referred  t>;  U  W  R  393;  17  W  R  377 
(9  C  Tj  R  3t7)  and  23  C  lliOnH  foil  THAM- 
MAN  P\N;Oi^^.  uTHEM\H\RA.J\OF  VIZIA- 
NAGRAM,  1907  A-  W  N-  133  =  2)  A  593- 

29  Ex^iicntion  of  decres — Proceeding  under 
chapter  XfX  C.  P.  C  —Ai  ^■'.r.^e  poss'ssion—l 
D.  L.  R.  6}7  ~S3o  C.  P.  G.  Act  V  of  1903 
O.  XXI  R.  99  Col.  1563. 

30  Ejcecution  -Decree  for  po.<isessioi — No. 
er-pxa'iin—N)  fresh  sta-tiii]  pvut  '"/  reasiii 
of  thi  d'ir.-  e  -2.5  A  55 -See  Act  IX  of  1903 
(Lim  tation)  Art  147. 

31  To    the  fem.Uc   adverse  to  the  reuemi^n- 
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^rs—43  P.   B.    1901— See    Abandonment    Col. 

7. 

82  Hindu  L&w—Parlitio7t— Widow's  right 
to— Effect  of  inch&stity  of  ividow— Proof  of  ex- 
€lusio7i  from  property— 2J,  M.  44,1 — See  Act 
IX  of  1908  (Limitation)  Art.  127  Col.  1931. 

33  llnuiii  h&.LO— Possession -Mortgage  by 
father  of  propert;/  belonging  to  his  minor 
son — Gift  of  individed'  share — Parties — Join- 
der of  defendants— 4  B.  L.  B.  754—27  B.  31 
B.t  40— See  Act   IX  of  1908   (Limitation)  Art 

144. 

34  Hindu    Law — Possession   of  co-owner 

Distinction    betiocen    the     possession    of    a 

member  of  a  joint  Hindu  family    or  of  a   lam- 
bardar  and  that  of  a  member  of  a  M&homedan 

family. 

A  very  clear  distinction  must  be  made 
between  tbe  caso  of  a  non- possession  or 
non-receipt  of  renta  and  profits  by  members 
of  an  undivided  Hindu  family  who  are  co- 
owners,  and  the  non-possession  or  non- 
receipt  of  rents  and  profits  by  a  person  vvho 
was  a  co-sharer,  but  entitled  to  a  specific 
share  or  interest  in  the  property  prior  to 
dispossession  or  ouster  from  receipt  of  rents 
and  profits.  Where  therefore  one  of  two  co- 
owners  of  a  house,  who  were  Mahomedans, 
left  the  house  and  the  other  co-owner  re- 
mained in  possession  and  did  not  recognise 
his  title  for  over  12  years,  held  that  the  other 
co-owner  or  his  representative  could  not 
recover  possession  of  his  share  in  the  house. 
28  A.  479  ref  to  ;  31  C.  970  ;  3  C.  W.  N.  774  ; 
27    A.   436   dist.     CHIRAUNJI  MAL  v.   NA- 

THIA.    1907  A.   W-  N.  195=4  A-  L.  J- 

473- 

35  Suit  for  share  of  joint  ancestral  pro- 
perty. 4  B.  L.  li.  135.  See  Act  IX  of  1908 
(Limitation)  Art.  127  col.  1932. 

36  Onus  probandi — Claim  for  a  share  in 
undivided  ancestral  pro/erty — Mutation  in 
favour  of  Plaintiffs.  62  P.  X.  R.  1902,  See 
Abandonment  of  Inheritance  col.  8 

37  Hindu  Law — &uit  by  reversioner  to 
estate  held  by  a  Hindu  female — Limitation 
23  A.  i48.  See  Act  IX  of  1908  (Limita- 
tion) Art.  141. 

88  Hindu  Lnw — Decree  against  father. 
In  the  absence  of  special  circumstances 
showing  an  intention  to  put  up  to  sale  tbe 
entire  estate  of  tbe  family  in  the  property 
sold  in  execution  of  a  money  decree  against 
the  father,  only  the  father's  interest  passes 
to  auction  purchaser.  15  Bom.  87  ;  L.  R.  11 
I.  A.  26  ;  L.  R.  14,  I.  A.  77,  followed.  11  Bom. 
361  ;  20  Gal.,  453  ;  20  Bom.  387 ;  21  Bom.  616  ; 
P.  J.  Bombay  1898,  p.  285,  referred  to.  MA- 
NOHAR    KRISHNA  v.  BaLVANT   JIVAJI. 

3  B  L  E  97. 

39  Consttuctio7i  of  document  —  Adverse 
possession  of  joint  Hindu  famihj  property. 
Prag  Dat  v.  Chote  Singh.  9  O.  C.  55.  See 
Will. 

40  Jurisdiction — Question  of  fact — Title 
^Jurisdiction  of  District  Judge  in  appeal. 

Where  the  plaintiff  in  a  case  claims  title 
on  the  basis  of  adverse  possession    for   more 
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than  twelve  years,  it  was  held  that  the 
question  whether  the  possession  alleged  was 
of  such  a  kind  aa  to  enable  the  plaintiff  to 
acquire  a  title  was  a  question  of  fact,  and 
that  the  District  Judge  had  jurisdiction  to 
decide  that  que:ition  in  appeal  on  the  evi- 
dence. MUTHUSAMY  ASARl  v.  RAMA- 
SAWMY  IYENGAR.     8  M-  L.  T-  299- 

41  Adverse  possession — Possession  adverse 
to  office  holder — Jurisdiction  of  Civil  [Court. 
Chintalapudi  Neelachalam  v.  Kamarazu  14 
M.  L.  J.  438. -See    Madras  Act  II.  of  1894. 

42  Landlord  and  Tenant — Suit  for  pos- 
session of  room  in  abadi — Appurtenant — 
Adverse  possession. 

The  plaintiff,  landlord,  brought  a  suit 
against  the  defendants,  his  tenants,  to  re- 
cover possession  of  a  room  in  the  abadi  of 
the  village.  It  was  found  that  the  defendants 
had  been  in  possession  of  the  room  in  ques- 
tion for  a  period  of  30  years.  Their  tenancy 
was  admittedly  a  subsisting  agricultural 
tenancy. 

Held,  that  either  the  tenants  were  entitl- 
ed to  the  room  as  appurtenant  to  their 
holding,  or,  if  it  was  not  appurtenant  to 
the  holding,  they  had  acquired  it  by  adverse 
possession.  On  either  view  the  plaintiff's 
suit  could  not  be  maintained.  "NAZIR 
HASAN  V.  SHIABA.  A,  W.  N*  1904  P. 
168 

43  Trust — Adverse  possession — Lirtdtation 
— Bevival  of  right  to  sue  once  barred.  31  C.  B14 
See  Act  IX.  of  1908  (Limitation)  S.  10  Col. 
1755. 

44  Possession  of — Hereditary  office — Ma- 
nagement of  trust — Bamanathan  Ghetty  v, 
Murugappa  Chetty.  13  M.  L.  J.  1903  P.  341— 
27  M.  192.— See  Religions  Endowments 
(Trustee). 

Property  sold  by  Mahant,  suit  for  its 
recrvery  by  his  successor  after  twelve  years  of 
the  sale.  27  B.  363,— See  Act  IX.  of  1908'(Li- 
mitation)  Art.  1'.44,  134  Col.    1927. 

45-  Suit  for  Khas  possession.  Bagdu  Majhi 
v.  Baja  Sri  Diirga  Prasad  Snigha — 9  C.  W. 
N.  292.     See  Landlord  and  Tenant. 

46-  Adverse  possession  by  tenant — 1  A.  L, 
J.  201— See  Act  IX  of  1908  (Limitation)  Art. 
139  and  Landlord  and  tenant. 

47.  Adverse  possession — Coinmencement  of— 
26  B.  442.  See  Act  IX  of  1908  (Limitation, 
Art.  144  and  Landlord  and  tenant. 

48-  Commencement  of  occupation  of  dwel- 
ling house. — Profession  by  tenant  to  hold  ad- 
versing  to  landlord— 26  M.  488.  See  Act  IV 
of  1882,  S.  Ill,  col.  727  and  col.  1919  and 
Landlord  and  Tenant. 

49  Claims  hostile  to  each  other — Landlord 
and  tenant — Beceipt  of  rent — Creation  of  rela- 
tionship— Dispossession. 

Possession  of  property  by  one  party 
cannot  be  adverse  to  another  within  the 
meaning  of  the  Limitation  Act,  unless  the 
claims  of  the  parties  are  hostile  and  adverse 
to  each  other.    (12  C.  484  foil.) 

Acceptance  of  rent  by  the  landlord  and 
tenant  between   the   parties,   and  until   that 
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relationship  is  legally  determined,  the  land- 
lord cannok  dispossess  the  tenant.  (4  App. 
Case  324  refd.)  CIIAITAN  SINGH  v.  SA- 
DHARI  MONIIM,  5  C-  L  J-  62- 

50-  Landlord  and  tenant— Limitation — 
Limited  interest— 5  B.  L.  R.  186— See  Act  IX 
of  1908  {Limitation)  Art.  144. 

61  Landlord  and  tenant — Adverse  title, 
ascertained  by  tenant  of — Declaratory  suit 
by  landlord  against  tenant  setting  up  lender 
proprietary  title — Under -proprietary  Bight — 
Interpretation  of  Revenue  Court's  decree 
by  Civil  Court — 

Held  that  a  declaratory  suit  on  behalf 
of  a  landlord  against  his  tenant  who  asserts 
an  adverse  title  will  lie  in  the  Civil  Courts 
only  when  the  Revenue  Courts  decide  against 
the  landlord  and  in  favour  of  the  tenant 
on  the  ground  of  an  assertion  on  his 
part   of   an    adverse    title. 

Held,  further,  that  if  an  alleged  tenant 
is  proved  t3  be  a  perpetual  lessee,  a  mere 
assertion  by  the  lessee  that  he  was  an 
underproprietor  by  adverse  passession  during 
the     currency   of    the    lease    is   of  no  avail 

Held,  per  Wells,  A  J  0  ,  that  the  Civil 
Courts  are  empowered  to  decide  whether 
a  particular  decree  created  an  under-pro- 
prietary  right     or    not. 

Held,  Q.lso,  that  a  perpetual  lease  does 
not,  as  a  rule,  constiute  the  lessea  an  under- 
pro-prietor.  MAHESHWAR  PARSHAD  v. 
EWAZ   ALI    KHAN,     7    0   0-   372 

52  Landlord  and  Tenant— Siihsequent 
oral  agreement  varying  rent  in  a  Kabuliat. 
6  V.  W.  N.  60—62.  See  Act  I.  of  1872 
(Evidence)  S.  92  Prov.  (4)  Col.  219. 

53  Denial  by  tenant  lof  landlord' s  title — 
24  M.  246— See  Act  IX  of  1908  (Limitation) 
Art.  139  and  Landlord  and  Tenant. 

54  Possession  of  tenant  or  mortgagee — 26 
M.  507— See  Act  IX  of  1908  (Limitation)  Art. 
139  and  Landlord  and  Tenant. 

55  Limitation  —  Limited  interest— 5  B.  L. 
B.  186— See  Act  IX  of  1908  (Limitation)  Art 
144  and  Landlord  and  tenant. 

56  Adverse  possession — Bent — Non-pQ.iiment 
for  tioelve  years -29  M.  42 —See  Act  V  of  1908 
(C.  P.  C)  s.  11  CjI.   937. 

57  Landlord  and  Tenant — House  occupied 
by  tenant  of  agriciiltural  land  for  more  th&n 
twelve  years — Adverse  2>oss/'ssio-n. 

A  suit  by  a  landlord  for  possession  of 
land  by  demolition  of  a  house  built  there- 
on by  a  tenant  must  be  dismissed  when  it  is 
proved  that  the  house  was  built  more  than 
twelve  years  prior  to  the  institution  of  the 
Buit  and  has  been  in  the  occupation  of  the 
tenant  since.  27  All.,  81  referred  to.  DUBRI 
LAL  V.  DHOLU  RAI.  W-  N-  A-  1906.  P- 
243-3  A  L.  J.  619. 

58  Adverse  possession — Waste  land — Land- 
lord and  Ten{\at — Encroachment  by  tenants. 

Acts  indicative  of  possession  must  vary 
according  to  the  nature  of  the  property  over 
v^'liich  possession  is  exercised,  and  m  the  case 
of  waste  lauds,  the    cutting  of  grass  and  giai: 
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ing  of  cattle  are  ordinarily  acts  by  which 
possession  is  asserted.  But  when  such  acta 
are  done  by  a  tenant  on  tlie  waste  lands  of 
his  landlord,  the  principle  can  only  apply 
if  the  acts  done  amount  to  an  assertion  of 
possession  adverse  to  the  landlord  and  are 
not  acts  presumably  done  with  his  permis- 
sion or  consent. 

Acts  at  different  times  by  a  fluctuating 
body  of  persons  do  not  amount  to  adverse 
possession  to  continuity,  publicity  and  ox- 
tent.  Occupation  by  a  wrong-doer  of  a  por- 
tion of  a  laud  only  cannot  bo  held  to  con- 
stitute constructive  possession  of  the  vrhole 
so  as  to  enable  him  to  obtain  a  title  by  limi- 
tation. 

If  a  tenant  encroaches  on  the  ad- 
joining waste  lands  of  the  landlord,  hia 
possession  of  the  lands  encroached  upon 
can  only  commence  to  bo  adverse  when  a 
title  adverse  to  the  landlord  is  asserted  or 
the  landlord  becomes  aware  of  the  en- 
croachment. 7Bom.,  9G;  12  B.  L.  R.,  274  ; 
(F.  B.)  21  W.  R.,  70;  25  Cal.,  302,  [distingush- 
ed.  10  Cal.,  820;  B.  L.  R.,  Sup.  Vol.  182; 
3  W.  R.  73,  referred  to.  9  Cal..  693;  27  Cal., 
943;  L.  R.,  27  I.  A.,  136;  4  C.  W.  N.,  597 
followed.  WALI  AHMED  CHOWDHRY  v. 
TOTA  MEAH  CHOWDHRY.     31  C-  397- 

59  Lajxdlord  and  tenant — Adverse  posseS' 
sion  —  Possession  of  tenant  —  Possession  of 
tensk7it  by  third  party  after  expiry  of  term  of 
lease. 

When  there  is  a  currer^t  lease  of  proper- 
ty adverse  possession  by  a  third  party  does 
not  commence  to  run  against  the  landlord 
until  the  expiration  of  the  lease.  9  CaZ.,  367; 
13  Cal.,  101  folloioed. 

When  the  term  of  the  lease  has  expired, 
the  landlord  is  competent  to  ej3Ct  a  trespas- 
ser who  obtains  possession  against  the  tenant; 
and  the  adverse  possession  of  the  trespasser 
as  against  the  tenant  operates  against  the 
landlord  also.     4  TK.  N.  Cal.,  597  referred  to^ 

Possession  must  be  adequate  in  conti- 
nuity,, in  publicity  and  in  extent  to  show 
that  it  was  adverse.  KISHWAR  NATH 
SAHI  DEV  V.  KALI  SANKAR  SAHAI.  IQ 
C  W.  N  343 

60  Landlord  a7id  Tenant — Adverse  possesr 
sio7i  of  limited  interest. 

Per  Batty  J.  If  the  tenant  not  only 
openly  asserts  to  the  knowledge  of  the  o.vner 
an  adverse  interest,  but  proceeds  to  enjoy 
benefits  claimable  only  ou  the  basis  of  that 
interest,  his  possession  at  once  becomes  ad- 
verse and  limitition  begins  to  run  against 
the  owner  from  that  time.  The  fact  that 
such  assertion  and  enjoyment  are  not  chal- 
lenged does  not  change  their  adverse  char- 
acter, when  once  the  necessity  for  challeng- 
ing thera  has  arisen.  Per  St&rling  J:  -There 
can  bo  an  adverse  possession  tof  a  limited 
interest  in  property  as  well  as  of  the  full  title 
as  owner.  THEKORE  PATESINGJI  i'. 
BAIVUNJI  A  DALAL.    27   B.   515   at  540 

&  550  ,     ,  , 

61  Limii^iion-  Adv^r&e  possession  of  a  M- 
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mited  interest — Lease,  addilionKl  area  toilUin 
—  Additiovol  rent  ii  C.  L.  J.  125.  ^ue  Act  IX. 
of  1908  (Limitation)  Art:  148,  141. 

62  Limitation  Act  {XV  of  1877),  Schedule 
II,  Article  144'-Adrcrse  possession — Co  sliarcrs 
— Possession  by  Uwibaidar — Noii-pnyvieiit  of 
profits   during   twelve   years   precedinf/    ^?/.'7. 

It  is  only  whore  a  lambardnr  or  a  co- 
Blmrer  baa  set  up  an  adver^o  claim  or  l>as 
repudiated  the  title  of  a  co  sliarer  tliat  his 
possession    can  be   regarded  as  adverse. 

In  a  suit  by  a  co-sharer  to  recover  from 
the  defendant,  a  lambardar,  his  share  of 
profits  of  certain  land  it  was  found  that  at 
no  time  during  twelve  years  previous  to 
the  suit  the  plaintiff  had  obtained  any  pro- 
fits but  the  defendant  never  denied  tbe 
plaintifi's  title  or  set  up  an  adverse  title  in 
himself  until  three  years  before  suit.  It 
was  contended  for  the  defendant  that  the 
suit  was    barred  by  limitation. 

Held,  tiiat  the  suit  was  not  barred.  W. 
N.  All.  1695,  p.  15  followed,  W.  N.  All.  1895. 
p.    88  distinguished.     MIHIN    LAL   v.   BAD- 

Bl  PAKSAD.  2  A.  L.  J.,  107-A.  W.  N-, 
1905  p.  38  =  27  A.  486- 

63  Limitation.  Act  C XV of  1877 J,  Section 
28 — Equity  of  lea^mptio'/i.  Eaiui.guisl.mt'nt 
of  the  right   of — Adverse  possession 

The  interest  in  the  property  remaining 
in  a  mortgagor  after  the  mortgage  has  been 
effected,  commonly  called  the  equity  of 
redemptioB,  can,  in  tbe  case  of  an  usufructu- 
ary mortgage,  bo  extinguished  by  adverse 
possession  on  the  part  of  a  stranger  while 
the  mortgagee  coniinues  in  possession,  and 
the  period  of  redemption  is  still  running. 

An  equ'ty  of  redemption,  in  common 
with  other  equitable  estates  in  land,  is 
capable  of  being  extinguished  by  the  opera- 
tion of  the  statute  of    limitation. 

The  terra  "possession,"  in  section  28  of 
the  Limitation  Act,  is  not  limited  to  physical 
possession  ;  it  embraces  both  actual  posses- 
sion and  'possession  in    law.' 

4n  equity  of  redemption  may,  with 
propriety,  be  said  to  fall  into  possession,  or 
to  be  in  tbe  possession  of  tbe  person  legally 
entitled  to  it,  although  ho  may  not  be  in 
the  actual  pos^:ession  of  the  property. 

Continued  possession  of  the  mortgagee  is 
not  per  se  sufficient  to  keep  alive  the  title  of 
the  mortgagor,  bat  his  title  to  redeem  and 
consequently  to  the  ownership  of  the 
mortgaged  property  is  capable,  notwithstand- 
ing such  possessioij,  of  being  extinguislied  by 
adverse    possession  for    the    required  period. 

In  this  case  the  equity  of  redemption 
was  found  to  have  been  extinguished  by 
adverse  possession.  LaLA  KANHOO  LaL  t'. 
Mussammat    MANKIBIBI    6  C-  W- W-  601- 

64  Delivery  of  possession — 27  IM.  262.  See 
Act  IX  of  1908  (Limitation;  Art  142. 

65  Attachment  — -Effect  of— An  adverse 
possession.  No  interruption — Limitation — 26 
M.  410,  See  Act  IX  of  1908  (Limitation)  6. 
28.  col:  1810. 

66  Adverse  possession  — 4  B.  L,  H.  £*9-~See 
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Limitation   Act  IX    of  1908  Art.  139,   144  No. 

782. 

67  Adverse  possession — 30  P.  B.  1902—86 
P.  L,  B.  1902-  See  Limitation  Act  IX  of  1908 

Art  123  No.  701. 

68  Suit  for  partition  against  mortgagee — 
Adverse  possession — Omission  to  inchide  in 
claim — Joint  property  in  pl&intiffs  possession 
1  P.  L.  R  1902— See  Limitation  Act  IX  of 
1908  Art  )44. 

69  Absentee  co- sharer — Abandonment — Ad- 
verse possession- -146  P.  L.  B.  1903 — See 
Abandonment  Col.  5. 

70  Adverse  possession — Ijimitation — 10  P. 
R.  1901— ^oe  Act  IX  of  1908  (Limitation) 
Art  144. 

See  also  Marnti  v.  Banu  Bai — 4  B.  L. 
801. 

71  Suit  for  recovery  of  possession  of  w&ste 
land  against  trespasser — 105  P.  B.  1905  — 
See  Act  V  of  1908  C.  P.  C.  0.  I.  R.  8  Col. 
1384. 

72  Suit  by  adopted  son  to  recover  possession 
of  pioperty  of  adoptive  father  after  death  of 
the  latter— A.  W.  N.  1903,  p.  175—26  A.  40 
See  Act  IX  of  1908  fLimitation)  Art.  119,  144 
col:  1908. 

73  Limitation — Adverse  possession  con- 
tinuous — Temporary  interuption  of  possession 
— Pisuintiff  temporal ily  in  possession  in  pursu- 
ance of  decree — Subsequent  dispossession  on 
reversal— 28  M.  338  at  343.  See  Act  IX  of 
1908  (Limitation)  Art  142. 

74  Limiiation — Share  of  d&ughter  let  on 
f aiming  lease — Share  claimed  on  expiry  of 
lease— A.  JV.  N.  1905  P.  282—28  A.  28i, 
See  Act  IX  of  1908  (Limitation)  Art.    142. 

75  To  the  plaintiff — Dispossession  of  mort' 
g-^gee  and  adverse  possession  8i,gsiinst — No  a,d- 
ver.ne  possession  Siga.i7ist7nortgQ,gor.  A.  W,  N. 
1905  P.  4—27  A.  355.  See  Act  IX  of  1908 
(Limitation)   Art  144. 

76  Moho7neda.n  co-heirs. 

Where  one  of  the  heirs  of  a  Mahomedan 
was  receiving  some  benefit  from  a  portion 
of  tlie  estate  the  possession  of  the  estate  by 
another  heir  would  not  constitute  adverse  pos- 
session against  the  former,  unless  and  until 
the  knowledge  that  tbe  former  was  intended 
to  be  excluded  from  tbe  other  portions  is 
brought  home  to  him.  31  C  970,  F;  5  T  L  R 
14,  29  B  300,  21  M  159,  124  M  441,  referred  to. 
VAVA  KUNJU  ABDUL  KUNJU  v.  AT- 
CHUTHAN  ALYAPPAN,  2  T-    L-  R-  107  (F- 

77  Mahomma^dan  widow  in  possession  of 
property  iu  lieu  of  dower — Loss  of  possession 
by  luidoiv- 'Adverse  possession  by  stranger — 
Aly  Ahmad  v.  Muhammad  Owals  Kha.n—A. 
W.  N.  1908  P.  256. 

78  Manager— kgent— Overt  act — Estoppel 
— Evidence. 

In  order  to  entitle  a  person  who  ori- 
ginally comes  into  possession  of  property 
in  the  character  of  manager  or  agent  to 
succeed  on  a  title  by  wrongful  detention 
it  is  necessary  that  he  must  prove,  lirst, 
that   he   gave   notice  of   his  adverse  holding 
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to  the  owner  or  that  ho  sot  up  his  adverse 
title  to  his  kuowledge,  secondly,  that  ho 
dealt  ^with  the  property  after  thut  as  his 
own.  In  other  words,  the  repudiation  of 
the  former  capacity  as  manager  or  agent 
must  be  followod  by  wrongful  tn.king  or 
unlawful  detention  which  means  some  active 
assertion  of  an  adverse  right.  Mere  repu- 
diation to  tho  kuowlcdgo  of  tho  owner  will 
not  do  unless  it  is  accompanied  by  some 
overt  act. 

The  evidence  as  to  estoppel  must  ho 
unequivocal  and  clear.  R  \GHUNATHJI 
MULCHAND  v.  VIIIJIVANDAS  I^IADHAV- 
JI,  7  B.  L.  R.  836. 

79  Mortgage  by  widow — Fresh  mortgage 
accepted  from  collaterals  of  tvidoiu's  husband 
who  tinder  mistake  alleged  themselves  as  cot- 
laterals. 

A  Hindu  widow  made  a  mortgage  in 
favour  of  one  Godaji  for  R&-  900  on  the 
2nd  October  1873.  She  died  in  1882  leav- 
ing a  daughter,  the  wife  of  the  mortgagee. 
The  plaintiffs  claimed  to  have  succeeded 
to  the  mortgaged  propecty  as  the  collaterals 
of  the  widow's  husband.  The  mortgagee 
admitted  the  claim  and  on  tho  22rid  June 
1882,  accepted  from  them  a  fresh  mortgage 
for  -R»-  800  remitting  R&-  100  in  their 
favour.  The  parties  were  under  a  mistake 
aa  to  the  rights  of  the  plaintiffs.  Subso- 
quently  the  daughter  made  a  sale  of  her 
rights  in  the  mortgage  of  1873  and  the 
vendee  redeemed  the  property  from  Godaji 
for  redemptiou  of  tho  mortgage  for  lis  800, 
executed  alter  the  death  of  the  widow. 

Held,  that  the  claim  must  be  decreed; 
tho  widow's  mortgago  was  voidable  in  the 
absence  of  justifying  circumstances,  and  as 
between  Godaji  and  the  plaintiffs  it  was 
treated  as  having  come  to  an  end  so  that 
for  the  future  Godaji  held  the  property  as 
mortgagee  from  the  plaintiffs  and  his  pos- 
session must  be  attributed  to  a  right  do- 
rived  from  them;  for  it  was  found  as  a 
fact  that  the  widow's  daughter  was  aware 
of  what  was  being  done  and  acquiesced 
in  it.  Though  therefore  Godaji's  possession 
in  its  inception  was  not  by  virtue  of  a 
right  derived  from  the  plaintiffs,  still,  on  tho 
fact  found,  his  possession  was  from  the  22ud 
of  June  1882  under  colour  of  a  right  de- 
rived from  the  plaintiffs  and  so  adverse  to 
the  widow's  daughter,  PURSHOTTAM 
KRISHNaJI  r.  SAGAJI,  28  B-  87-5  B.  L- 
R.  675 

8Q.  Mortgagor  and  mortgagee — Against 
viortgagee  not  necessarily  adverse  to  mort- 
gagor. 

Possession  which  may  bo  adverse  to  tho 
mortgagee  is  not  necessarily  adverse  to  the 
mortgagor,  the  reason  boiug  that  possession 
adverse  to  tho  mortgagor  can  only  arise  after 
the  mortgagor  has  become  entitled  to  imme- 
diate possession,  which,  in  tho  case  of  a  usu- 
fructuary mortgagee,  will  not  be  till  he  has 
redeemed  ti'O  moitgage.  Any  steps  taken  ap- 
patautly  wuhout  any  statutory  authority   by 
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tho  Revenue  authorities  to  remove  the 
namo  of  tho  origiaal  mortgagor  from  there- 
cord  of  rights  and  substitute  that  of  a  tres- 
passoras  owner,  cannot  in  any  way  affect 
t'ao  title  of  tho  moitgigor  or  constitute  ad- 
verso  possession  against  h;m  in  the  said  tres- 
passer. 18  B.  51,  4  C.  327  and  M.  MUHAM- 
MAD HASAN  V.  MOOL  CHAND.  1  A.  L-  J- 
725- 

81.  Adverse  possession  of  mortgagee  from 
tho  Gxpiry  of  time  fixed  by  Court  for  pay- 
ment of  mortgage  money  du^:  under  fore- 
closure decree.  MAKHaN  v.  BHAGIRATH 
PRASAD.  8  0-  C-  33-See  Mortgage  Redemp- 
tion. 

Mortgagees  possession  not  adverse  to 
true  owners.  Jhabbalal  y.  Chajju  Mai.  4  A. 
L.  J.  787 — See  Mortgage  Redemption. 

82-  Mortgage — Mortgaged  property  sold  in 
execution  of  rent  decree — Possession  of  lessee 
from  the  purchaser  as  against  the  purchaser 
at  sale  held  i?i  execution  of  deciee  ori  mort- 
gage. 

In  1898  the  mortgaged  property  was  pur- 
chased by  the  plaintiff,  mortgagee,  at  a  sale 
held  in  execution  of  decree  obtained  by  him 
on  his  mortgage  made  in  1880.  In  1886  in 
execution  of  a  rent-decree  obtained  by  the 
landlord  the  property  h-^d  been  sold  and 
purchased-  by  the  defendant's  lessor.  The 
plaintiff  sued  the  defendant  for  actual  posses- 
bion  of  tho  property  and  the  defendant  plead- 
ed adverse  possession. 

Held  that  the  plea  had  no  force,  for  the 
mortgage  only  obtained  title  as  owner  in  1893, 
and  previous  to  that  year  he  had  no  right 
to  challenge  the  possession  of  the  defendant, 
AIMADAR    MONDOL     v.   MAKHAN     LAL 

DBY.    10  C.  W.  N.  804. 

83  Long  possession  by  usufructuary 
mortgagee  under  an  unregistered  instrument 
title.  12  M.  L.  J.  410—26  M,  72.  See  Act  111 
of  1877  (Registration)  S.  60,  Col.  490.  See 
•also  24  M.  377  P.  C.  col  586. 

84  Mortgagor  and  mortgagee — 
Possession  of  the  mortgagor  is  only    per- 
missive   and   can    never    bo     adverse    to    the 
mortgagee,      14    Ben.  L.    R.    325  referred  to. 
MOHOMED  v.  EZEKIEL   (Tyabji,    J.,  0.  C. 

J.)    7  BLR  at  789. 

85  Mortgage— Co-Mortgagor— Redemptioa 
by  co-mortgagor — Adverse  possession — 
Charge  — ]\Iortgage  — Limitation.  26  B.  500. 
See  Act  IX  of  1908  (Limitation)  Art    148. 

86  Trust  property-- Wakf- Land  held 
on  condition  of  service — Alienation  27  B. 
500.  See  Act  IX  of  1908  (Limitation)  Art. 
134,  Col  1938 

87  Temple  property— Manager— Trustee- 
Lease  by  manager— Suit  by  subsefiuent 
manager  to  recover  the  property — Adverse 
possession.  27  B.  373.  See  Act  IX  of  1908 
(Limitation)  Art.  134,  Col.  1941. 

88  Possession  as  mortgage?  under  an 
unregistered  mortgage  deed — Adverse  pos- 
session, 26  B  72  See  Act  HI,  1877.  (Re- 
gistratior)  S.  50,  Col.  490. 
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moitgage   not 


of  a  4  biswas 
Ho  mortgaged 
In    1873,  L  K 


89     Mortgage — Decree    upoti 
executed — Adveise  possession. 

One  A  K  was  the  owner 
9  biswansis  sliaro  of  a  villivgo. 
it  to  one  S  R,  prior  to  1873. 
and  M  K  purchased  a  2^  biswas  share  of 
tlio  property  from  the  mortgagor  A  K.  S  R 
then  in  year  1376  gued  in  respect  of  his 
mortgage  for  a  sale  of  the  property  and  ob- 
tained a  decree,  and  in  oxocutiun  of  that  dec- 
ree the  property  was  sold,  and  was  purchased 
by  M  L  at  the  auction  sale.  M  L  got  ac- 
tual possession  of  only  1  blstoa  and  19  bis- 
tuansis,  and  formal  possession  of  the  residue 
of  the  property  purchased.  On  the  19th 
January,  1888.  M  L  sued  L  K  and  M  K  fbr 
possession  of  the  2^  biswas  which  they  had 
purchased  from  A  K  in  1873.  A  decree  was 
passed  on  the  16th  of  June  1883  for  posses- 
sion of  1  bisioa  of  the  property  and  in  res- 
pect of  the  remaining  1^  biswas  claimed  the 
suit  was  dismissed.  On  the  30th  January, 
1889,  M  L  mortgaged  to  R  L,  2  biswas  and 
19  bisivansis  of  the  property.  R  L  instituted 
a  suit  on  the  foot  of  his  mortgage  for  a  sale 
of  the  mortgaged  property  in  1895,  and 
obtained  a  decree  for  sale.  He  did  not  in 
that  suit  implead  either  L  K  or  M  K,  After 
the  date  of  R  L's  decree,  L  K  and  M  K 
mortgaged  the  2J  biswas,  which  had  been 
purchased«by  them  in  1873,  to  0  L  and  Z  L. 
C  L  and  Z  L  instituted  a  suit  for  sale  on  foot 
of  their  mortgage,  and  obtained  a  decree  for 
sale,  and  at  the  sale  held  in  execution  of  the 
decree  the  plaintiffs,  on  the  20th  February 
1897,  purchased  the  2J  biswas  which  had 
belonged  to  L  K  and  M  K.  In  execu- 
tion of  his  decree  in  1895  R  L  sold  1  biswa 
19  biswansis,  but  the  sum  realized  being  in- 
sufficient to  satisfy  his  claim,  he  applied  for 
the  sale  of  the  remaining  1  biswa.  The  plain- 
tiffs instituted  the  present  suit  for  a  declara- 
tion that  the  1  biswa  sought  to  be  sold  by 
E  L  was  not  liable  to  be  sold  in  execution  of 
his  decree. 

Held,  that  the  plaintiff  was  entitled  to 
the  declaration  sought  for.  8  B  L  R  540  • 
2N-W  PH  C  R  223,  referred  to.  RAM  LAL 
V     MASUM  ALI     KHAN.     AWN    1902, 

p.  175 

90  Adverse  possession—Mortgage  by  widow 
— Fresh  mortgage  accepted  from  'collaterals  of 
widaiv's  hiLsbajid  who  uniUr  mistake  alleged 
themselves  as  collaterals. 

A  Hindu  widow  made  a  mortgage  in 
favour  of  one  Godaji  for  Rs.  900  on  the  2ud 
October  1873.  She  died  in  1682  leaving  a 
a  daughter,  the,  wife  of  the  morgagee.  The 
plaintiffs  claimed  to  have  succeeded  to  the 
mortgaged  property  as  the  collaterals  of  the 
widow's  hubband.  The  mortgage  admitted 
the  claim  and  on  the  22nd  June  1882,  ac- 
cepted from  them  a  fresh  mortgage  for  Rs. 
800  remitting  Rs.  100  in  their  favour.  The 
parties  were  under  a  mistake  as  to  the  rights 
of  the  plaintiffs.  Subsequently  the  daughter 
made  a  sale  of  her  rights  in  the  mortgage  of 
1873  and  the  vendee   redeemed    the    prop'irt^ 
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from  Godaji.  The  plaintiffs  sued  Godaji  for 
redemption  of  the  mortgage  for  Rs.  800, 
executed  after  the  death   of  the  widow. 

Ileld^    that  the   claim    must   bo    decreed; 
the     widow's    mortgage    was     voidable  in  the 
absence    of    justifying  circumstances,  and  as 
between    Godaji     and     the    plaintiffs   it    waa 
treated   as  having  come  to  an  end,  so   that  for 
the     future     Godaji     held    the    property    as 
mortgagee      from     the    plaintiffs     and      hia 
possession    must     be     attributed    to   a    right 
derived  from    them  ;     for   it  was  •found  as  a 
fact    that   the  widow's  daughter  was  aware  of 
what    was   being     done   and  acqaiesed  in  it. 
Though    therefore    Godaji's    possession    in  its- 
inception     was     not     by    virtue    of    a    right 
derived      from     the   plaintiffs,   still,  on    the 
I  facts    found   Jhis   possession   was   'from    the 
22nd   of   June    1882    under  colour  of  a  right, 
deived    from   the  plaintiffs  and  so  adverse  to- 
the      widow's      daughter.      PURSHOTTAM 
KRI3HNAJI    i;.  SAGAJI.     6  ?•  L.  R-  674— 
28-  C  86. 

91  Possession  of  mother  as  g^iardian  of  her 
minor  son  after  death  of  last  male  owner^, 
nature  of. 

Where  the  properties  of  the  last  male 
owner  vested,  on  his  death,  in  his  son,  whO' 
was  a  minor  at  the  time  under  the  custody 
and  guardianship  of  his  mother,  her  posses- 
sion of  the  properties  must  be  taken  to  have 
been  on  behalf  of  the  minor,  and  not  adverse 
to  him.  Possession  is  never  to  be  considered 
adverse,  if  it  can  be  referred  to  any  lawful 
authority.  SREERAMULU  "NAIDU  y. 
ANDALAMMAL.    17    M-    L.    J."U=80    M- 

145- 

92-     Adverse  possession — Nature  of. 

Adverse  possession  means  possession  by 
a  person  holding  the  land  on  his  own  behalf 
of  some  person  other  than  the  true  owner 
having  a  right  to  immediate  possession. 
There  ought  to  be  nothing  equivocal  in  a 
possession  which  is  relied  upon  as  a  bar. 
BALKRISHNA   v.   GOVIND.     4    fi-    L-    R-i 

812-26  B.  617- 

93*  Nature  of — Evidence  of — Adverse  pos- 
session of  equity  of  redemption,  4  B.  L.  R. 
721—27  B.  43.  See  Act  IX  of  1908  (Limita- 
tion) Art.  144 

94>  By  natural  guardian — False  represen- 
tation— Liability  to  mesne  profits  for  whole 
period,  even  though  for  more  than  three 
years — Basauta  Kumari  Debi  v.  Kamikshya 
Kumari.  10  C.  W.  N.  1—33  C  23— M.  L.  J. 
1905  p.  320—7  B.  L.  R.  904  (P.C.)  See  Meaoe 
Profits. 

95*  Possession  of  person  holding  under 
Mortgage.  4  B.  L.  R.  721.  See  Act  IX  of 
1908  (Limitation),  Art.  142,  144. 

96-  Plea  of  -  in  the  alternative  of  a  svecific 
title. 

It  is  open  to  a  party  to  allege    r    specifio 

title    and  in    the    alternative,    a    title    by   12 

years'  adverse    possession.     4  0.  699  followed. 

MAY  YIN  V.  MA  PU,  4  L    B.  R.  288- 

97.     Principal      and     agent— Ratilication. 


(     20C9     ) 


CIVIL  DIGEST    OF   CASES 


(    2070     ) 


Adverse  possession    (Contd.) 

Possession  of  a  part --Adverse  possession. 
Payment  of  rent — Mistake.  26'  B.  410.  Soo 
Act  IX  of  1872  (Contract  Act),  S.  lyt),  col. 
365. 

98-  Possession  during  submergence — Re- 
appearance— Possession  of  squalter — 9  C.  VV. 
N.  111.     See  Admissibility  of  Evidence. 

99.  Redemption  from  him— 9  O.  C.  91. 
See  Act  IV  of  1822  (T.  R.  A.),  S.  92,  col. 
701. 

100-  Permissive  possession. 

Permissive  possession  does  not  become 
cidverso  to  the  owner  by  the  person  in  posses- 
sion merely  executing  a  will  disposing  of  the 
property  as  his  own  though  the  will  may 
bo  a  registered  one.  PREMRaJ  v.  SHRIPaT. 

S  B  L  R  673 

101-  Registration  of  document — Priority — 
Notice  of  possession.  5  B.  L.  li.  269.  See 
Act  III  of  1877  (Registration),  S.  50,  col. 
491. 

102-  Second  appeal — Findings  of  facts — 
Inferences  from  facts. 

The  property  in  suit  was  mortgaged  on 
the  25th  September  1855.  In  1882,  the 
plaintiff,  then  a  minor,  sued  for  redemption 
of  the  property  claiming  to  be  entitled  as  the 
adopted  son  of  the  mortgagor.  The  present 
defendant  then  applied  to  be  added  as  a 
party  to  the  suit,  inasmuch  as  he  disputed 
the  plaintiff's  adoption  and  his  righi  to 
redeem.  The  application  was  rejected  on  the 
10th  August  1882  and  on  the  lith  of  the 
same  month,  the  defendant  redeemed  the 
mortgage  out  of  Court  and  went  into  posses- 
sion. The  plaintiff's  suit  was  subsequently 
dismissed.  In  1887  the  plaintiff  attained  his 
majority.  More  than  VI  years  after  1882  he 
brought  this  suit  to  redeem  and  recover  pos- 
session of  his  share  in  the  property,  as  the 
adopted  son  of  the  mortgagor. 

Held,  that  the  suit  was  barred  by  adverse 
possession. 

Though  the  High  Court  is  bound  on 
second  appeal  by  the  lower  appellate  Courts 
findings  of  facts  it  may  consider  the  pro- 
priety of  inferences  drawn  by  the  lower 
Court  from  those  facts  and  set  aside  its 
judgment  when  necessary.  GANESH  KE 
SHaV  v.  VITHAL  SHRIDHAR.  6  B-  L-  R- 
812 

103-  Suit  /or  possession — Defenda.nt  a<i- 
viiited  &nd  found  to  be  in  possession  for  over 
twelve  yea.is — Burden  of  proof , 

Where,  in  a  suit  for  possession,  the  de- 
fendant pleads  limitation  and  adverse  posses- 
sion (and  it  is  admitted  and  found  that  he 
was  in  possession  for  more  than  twelve 
years)  and  denies  the  title  of  tlie  plaintiff 
the  burden  lies  on  the  plaintiff  to  show  that 
he  has  a  title  to  the  property  in  question  and 
that  such  title  subsisted  at  the  date  of  the 
suit.  A.W.N.  189f,  p.  167  foil.  MUSAFIR 
RAI  V.  MUSAMMAT  LAGAN  BARTA  KUAR. 

2  A.  L.  J.  62=A  W.  N    (1905),  14 

104-  VVakf — Mubammadan  Law — Wakf. 
Validity  of.  Muhammad  Munawar  Ali  v. 
Ra/Jia  Bibi.  9  C.  W.  N.  625,  27  A.  320  P.  C. 
Bee  Muhammadau  Law,  Wakf. 
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108  Possession  begun  lawfully — Conver- 
sion into  wrongful  possession.  4  B.  L.  R, 
355— See  Act  V  of  1908.  C.  P.  C.  O  VII  R. 
11  Col.  1438. 

107  PosEession— Going  into  possession  of 
land. 

Held,  that  for  the  purpose  of  going  into 
poesesiiion  of  land,  it  is  not  necessary  to 
walk  over  the  whole  of  ifc,  but  it  is  enough 
where  the  land  consists  of  different  survey 
Nos.  contiguous  to  one  anotber  to  go  on  to 
owQ  piece  of  the  land  in  the  name  of  the 
whole.  IIANMANTA  v.  MIR  A JMODIN — 
6  B  L.  R.  1104 

108  Possession    adverse  to  office  holder 

Jurisdiction  of  Civil  Courts.     CHINTALAPU- 
DI    NEELACHALAM    v.    CHINTALAPUDI 

kaMaRazu.    14  ML.   J.,  1904,  P.  488. 

See    Madras  Act  II  of  1894. 

108  (a)  Adverse  possession— Extinguish- 
ment of  title  of  true  owner-- Subsequent  pos- 
session— No  effect. 

If  tbe  title  of  the  true  original  owner 
has  been  completely  extinguished  by  adverse 
possession,  even  if  he  should  re-acquire  pos- 
session, he  is  not  thereby  remitted  to  hia 
original  title.  11  B  L  R  237  ;  21  A  204-  28 
I  A  81;  24  M  387;  1  F.  and  F.  27;  27  L  JEx 
297;  21  W.  R.  693  (Eng.)  ref.  to.  LEL\. 
BATI  MESRAIN  v.  BESHUN  CHOBEY- 
6  C  L.  J.,  621. 

109  Po>se9sion~Limitation-— Execution 
of  decree~7  BLR  667  =  30  B.  115-See  Col. 
1563.  Bhagdari  Act  (V  of  1862  Bom.),  Sec- 
tion 3— Powers  of  Collector— Adverse  pos- 
session. 

n*^^  Limitation  Act  does  not  prevent 
the  Collector  from  passing  an  order  under 
section  3  of  the  Bhagdari.  Act 

The  plaintiffs  sued  to  recover  possession 
of  certain  fields,  alleging  that  they  had  pur- 
chased the  entire  bhag  from  one  N.  since 
deceased.  Tbe  defence  was,  that  the  fields 
were  of  bhagdari  tenure,  and  constituted 
only  a  portion  of  tbe  bhag,  and  that  as  a 
consequence  the  plaintiffs'  title  was  defec- 
tive. It  had  been  held  in  a  previous  case 
between  the  parties  that  the  sale-deed  as  to 
a  part  of  it  was  collusive  and  a  sham  tran- 
saction. The  palintiffs  contended  that  they 
were  entitled  to  a  decree,  as  tliey  had  been 
in  adverse  poi-ession  of  that  portion  for 
more  than  twelve  years.  Tbe  lower  AppeU 
late  Court  dismissed  tbe  claim,  the  Collec- 
tor having  passed  an  ordtr  under  section 
3  of  Bhagdari  Act,  removing  tbe  plaintiffs 
from  possession  of  the  fields  in  suit,  and 
restoring  possession  of  them  to  the  defend- 
auts  as  the  persons  he  deemed  entitled 
thereto. 

Held  that  adverse  possession  did  not  in- 
terfere with  the  powers  of  the  Collector 
under  section  3  of  the  Bhagdari  Act,  who 
was  justified  in  passing  the  order,  and  that 
the  claim  was  rightly  dismissed.  BAI  DALA. 
V.   PAR^G    KHU'SHAL.     4    fi   L- R.  797- 

110  Suit  for  possession — Ananda  Hari 
Basak  v.    Secretary   of    State   for     ludia    in 


(     2071     ) 


CIVIL  DIQBST  OP   OASES 


(     2072     ) 


Adverse  possession    {Contd.) 

Council    3  0   L   J   316— See     Regulation    XI 
pf  1825    (BoQgal). 

111  Suit  by  a  co-sharor  for  profits— Pro- 
sumption  arising  from  uon-recoipt  of  share 
of  profits  within  12  years  previous  to  the  in- 
stitufcion  of  suit — Adver.so  possession —Efitry 
in  the  khowat.  SITA  BAKSH  v.  Mussamat 
UMED  KOUH.  1  Q.  C-  143  See  Oudh  Ueut 
Act  XXII  of  1886  S.  108  ol.  157. 

112  Suit  for  possession — Dicision  in  suit 
for  resumption  of  grant.  AMIR  HASAN 
KHAN  V.  HARPAL  SING.  5  Q  C  97-  See 
Oudh  Land  Revenue  Act  XVII.of  1876  S.  53 
and  Res- judicata. 

113  Suit  by  landlord  to  resume  occupancy 
right  on  the  death  of  the  widow  of  tenant — 
Plea  of  adverse  possession  by  person  claim- 
ing through  widow.  G  \NDA  SINGH  v.  KAIM 
KHAN.  60  P-  R-  1908  See  occupancy  rights. 

114  Suit  for  title  by  owner — Ouster  of  a 
trespasser.  33  0.  821.  See  Act  I  of  1877. 
(Specific  Relief  Act).  S.  9  col.  395. 

115  Suit  to  contest  alienation  made  by 
widow.  3  P.  R.  190i.  See  Act  IX  of  1908 
(Limitation)  No.  632. 

116  Title  by,  cannot  be  acquired  by  lease 
against  lessor  pending  term  of  lease,  7  G. 
L.  J.  615.  See  Act  IX  of  1903  (Limitation) 
Art.  139. 

Possession  on  title  by  purchase — Specific  title 
alleged,  not  proved — Title  by  adverse  possession 
not  being  inferable  from  plaint  or  issue — Limi- 
tation. 

A  declaration  cannot  ba  given  on  a  title 
Dot  distinctly  stated  in  the  plaint  or  the 
issues  (2  0.  418  foil.)  In  a  suit  for  possession 
based  on  title  by  purchase,  if  the  specific  title 
alleged  is  not  proved,  and  if,  oo  reading  the 
issue  with  the  plaint  it  cannot  be  said  that 
it  raises  the  question  of  title  based  on  12 
years'  adverse  possession,  a  declaration  of 
the  title  on  the  strength  of  adverse  posses- 
sion for  more  than  12  years  cannot  ba  made. 
SOMASUNDARAM  C HETTY  v.  VADIVE- 
LU  PILLAI.    4  M-  L.  T  344 

117  Temple  founder  of  an  acquisition  of 
right  of  trusteeship  by  prescription— Trans- 
fer of  such  right.  24  M.  219.  See  Act  XX  of 
1863  (Religious  Endowments  Act)  S.  13  col. 
74. 

118  ^y  successive  tresspassers— Tacking  of 
various  periods  of  adverse  possession — Succes- 
sion by  sale  as  to  possessory  interest  of  one  tres- 
passer by  another. 

Hid,  that  a  person  v^ho  was  in  posses- 
sion of  the  property  as  a  trespasser  is  entitl- 
ed to  tack  on  to  the  period  of  his  possession  as 
trespasser  cf  his  predecessor  in  title  through 
whom  he  cUims.  (9  0.  C.  161  and  20  W.  R. 
114  ref.)     NAGESHAR  v.    SHEO  MANGAL. 

9  0  C  230 

119  Possession  of  successive  trespassers. 

A  person  in  possession  of  land  v?-ithout 
title  has  au  intersst  in  the  property  which 
is  heritable  and  good  against  all  the  world 
except  the  true  owner,  an  interest  which  un- 
less and  until   the    true   owner   intei-feres,  is 


Adverse  possession    (Contd.) 

capable  of  being  disposed  of  by  deed  or  sale 
or  by  execution  sale,  just  in  the  same  way 
as  it  could  bo  dealt  with  if  the  title  were  uq- 
impeachable.  Therefore  the  possession  of  a 
trespasser  and  his  predecessor  in  title  who 
was  also  a  trespasser  for  a  period  of  over 
12  years  adverse  to  the  true  owner  is  suffi- 
ci'ont  to  extinguiph  the  title  of  the  owner. 
BABU   RAM    V.    BANKE  BIHARI  LAL.     8 

A  I-  J.  424  =  W  N  A  1906,  P  184. 

120  Tenants  in  common — Onus.  6  B.  L. 
R.  742.  See  Act  IX  of  1903  (Limitation)  Art. 
142,  144. 

121  Usufructtiary  mortgage— Oustet  of  mart' 
gagees — Adverse  possession. 

One  of  the  purchasers  of  the  equity  o! 
redemption  in  a  usufructuary  mortgage  oust- 
ed the  mortgagees  and  took  possession  of 
the  entire  mortgaged  property,  which  he 
retained  for  more  than  twelve  years  ;  but 
it  was  found  that  he  never  denied  the  mort- 
gagors' title,  and  that  the  mortgagors  had 
DO  right  to  present  possession. 

Held,  that  there  was  no  adverse  posses- 
sion as  against  the  other  mortgagor,  although 
there  was  as  against  the  mortgagees,  and  that 
the  right  of  redemption  was  not  lost :  the 
ouster  of  the  mortgagees  did  not  entitle  the 
plaintiff  to  re-enter-  into  possession.  27  A. 
395,  18  B.  51,  4  C.  327,  12  B.  H.  C.  A.  C.  J.  J83 
ref.    ISMDAR  KHAN  v.  AHMAD  HUSSAIN. 

A.  W.  N  1908  p.  25 

122  Unregistered  instrument— Donor's 
tenant  for  term  attoning  to  donee.  Donee's 
possession  when  adverse.  Change  in  plead- 
ings-4  M.  L.  T.  327.  See  Act  IX  of  1908 
[LUnitation)  Art:  144. 

123  Vatandar — Minority  of   vatandar.     7 

B.  L.  R.  135.  See  Act  IX  of  1908  {Limitation) 
Art:  144. 

124'  Possession  of  widow  entitled  to  main- 
tenance and  not  to  life-estate — Hindu  Law — 
Mitaksbara — Widoiu's  right. 

Under  the  Mitakshara  School  of  Hindu 
Law  a  widow  in  an  undivided  family  is  enti- 
tled to  maintenance  only.  Her  possession  of 
the  estate  is  adverse  to  the  rights  of  the 
reversionary  heirs,  which  would  be  barred 
after  twelve  years,  unless  the  possession  is 
the  result  of  an  ari:ang8m3nt  with  them. 
The  burden  of  proving  such  arrangement, 
which  cannot  ba  presum  ).l,  lies  on  them. 

Wliere  the  reversionary  heirs  relied,  as 
an  admission,  on  a  mukh'amama  containing 
a  recital  that  the  widows  held  only  a  life- 
interest  in  the  estate,  the  Privy  Conncil, 
having  regard  to  the  position  of  the  widows, 
who  were  pardanashin  ladies,  and  consider* 
ing  that  the  mukhtar  appointed  by  them  was 
the  mnkhtskr  of  the  reversionary  heirs,  held^ 
it  would  be  dangerous  to  rely  on  such  an  ad- 
mission, unless  it  were  proved  that  the  atten- 
tion of  the  widows  was  dirr^cfcly  called  to  it. 
SHAM    KOER    v.    DaH    KOER.     6    W-    0- 

C.  657  =  29  a  661 

125-  Possession  by  widow  of  predeceased 
son  of  her  father-in- law's  estate— -Limitatioa 
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BU!l\   MAL  V.  NAHAIN     DAS.     102   P- R- 
1907   ^««  Cus'om  ^Punjab/ 

I'^Q.  Fariukimidi  Z.unnidari  under  Court 
of  Wards  for  more  than  GO  years.  Utiliza- 
tion by  collector  and  otlicr  (jovernineiit 
officials  of  Zemiudari  funds  for  improving 
miilias,  GJWA  OIIVNDWa  GAJPATIu.  THE 
8ECliF:rARF  OF  STATE  FOR  INDIA. 
9  C   W  N    653  U'.  C.)  See  Hilt  Tracts. 

Adverse  title 

Laiiulord  and  tenant  —  Adverse  title,  as- 
BerLion  uf,.by  tenani-MAHESHAH  PRASAD 
V.  EWAZ  vLl  KHAN.     7  Q   C-  372- 

Advocate. 

1  CrAt  Procednre  Code  (Act  XIV  of  1882), 
sec  ion  tii'-i — lieviiion — Orders  passed  by  Pre 
sidency  Sni'iU  Cause  C':urt,  Calcutta — Jaris' 
diCijcoii  oj  H-,jli  (Juu-L  nil  the  Origi.idLil  Side 
to  revise — BeLckamber' s  Rules  mid  orders — 
Rule  71 — High  CouH  Rales— Appellate  side — 
Rule  IV  A,  Part  1,  Chapter  II — Advocate — 
Vakil. 

Applications  for  revision  against  the 
Orders  passed  by  the  Presidency  Small 
Cause  Court,  Calcutta,  must  be  filed  on  the 
Original  Side  of  the  High  Court  and  by  an 
Advocate  and  not  a  Vikil  of  the  Court. 

Under  Rule  IV,  Part  1,  Chapter  II,  of 
the  High  Court  Rules,  Appellate  Side,  the 
Original  Side  practice  to  hear  and  deter- 
mine these  applic;itions  is  to  be  co.itinued 
and  such  application  should  not  be  made 
on  the  Appellate  side  of  the  Court.  SU- 
RAT  CHANDR\  SINGH  v.  BR\TO  LAL 
MUKERJl.  Subnom  Re- APPLIC  i  I'lON  OF 
A  VaKIL  of  the  appellate  SIDE,  7 
W.  N  .  C  843.  3  0  C  986 

2  Pri-,t,cipal  and  Agent^Adoocates  not  ne- 
cessarily Agents  of  clients  in  mercantitle  Iran' 
tactions. 

Advocates    who   act  as  solicitors  are  not 
thereby,    without  special  appointment,  con- 
stituted  the  agents   of  their    clients    in   mer 
can  tile  transactions.     COOVP^RJEE  LADHA 
v.  VISHRAM   EBRAHIM   &    Co.,    IL.  B-R- 

1900-1902  p.  346 

3  Capacity  of,  to  sue  or  be  sued  in  con- 
nection with  professional  services — Barrister- 
at  law  general  practitioner— 4  L.  B.  R.  1907 
P.  65— See  Act  IX  of  1872  (Contract  Act)  s.  11 
Col.  254, 

4  Compromise  by  vakil — Authority  of — 
Procedure  to  set  aside  — Presumption -6  C. 
W.  N.  82— See  Act  V  of  1908  (C.  P.  C  )  s.  114 
(Jol.  1303. 

5  Liability     of     an — to     punishment    by 
High  Court    for    miscjuduct — Publication  of  i 
articles  in  newspipor  defaming  Judges — In  re 
Mr.  SARVADHICARY    3  A-    I^     J-    632 —A. 
W  N  1906  P  226.  See  Utters  pii.teat.(N.   W.  P.) 

6  Nou  appearance  of — Pleader  unable  to 
argue  appeal  for  records  being  with  his 
leader  who  was  ab^ent-  -Dismissal  of  appeal 
for  default--26  M  267.  See  Act  V  of  1908 
(C    P  r.)  O.  XLI.  R.  17  Col\  1656. 

7  Powers  of  enrolment  of  advocates — 
Duciplinary    authority    of    Higli   Cuiirt.     In 


Advocate    (Contd). 

the  matter  of  S.  B.   Sarbadhioary.     OR    L.  R. 
9—29  A.  95  (P.  C.)     See  Letters   Patent  IN.  ]V. 

P) 

8  Letters  Patent  (1805),  Clawie  10  -Adco- 
cate.  Professional  misconduct  of—Champer' 
tous  agreement  with  client. 

It  is  professional  misconduct  for  an 
advocate  to  stipulate  for  or  agree  with  hig 
client  ♦■-o  accept  as  his  fee  or  professional 
remuneration  a  share  of  the  property,  fund, 
or  other  matter  in  litigation  for  his  services 
as  advocate  in  such  litigation  upon  the  suc- 
cessful issue  thereof. 

Semble: — The  same  principle  is  applica- 
ble to  the  case  of  a  pleader. 

Pet"  Hilly  J. — Any  arrpngement  betweea 
counsel  and  client  which  brings  the  personal 
interests  of  the  former  into  conflict  with  hia 
duty  as  an  advocate,  is  unprofessional.  la 
the  matter  of  an  Advocate.     4  C-  L-  J-  259- 

9  Privilege  as  a  suitor — Improper  cjn- 
duct.  5  P.  R.  1902.  See  Act  XXIIl  of  1S79 
(Legal  Practitioners  Act)  S   41  Col:  612. 

10  R-iview  of  order  of  dismissal  for  de- 
fault—Advocate engagad  in  a  case  elsewhere. 
"Suffieient  cause"— 2  L.  B.  R.  I90t  P.  279. 
See  Act  V  of  1908  (C.  P.  C.)  O.  XLI.  R  i7 
Col:  1658. 

11  Advocates,  right  of,  to  appear  a?!^  plead 
when  instr Tided  by  vaJcils — Rules  of  the  original 
side  of  the  Madras  High  Court  — Ruh  533. 

When  a  party,  in  England,  appears  ia 
person,  he  has  a  right  to  be  haard  by  counsel 
if  ho  can  get  one,  although  such  counsel  ia 
not  instructed  by  an  attorney.  Tlie  s.mo 
principle  applies  where  a  client  does  not 
act  in  person  but  through  a  vakil,  a  class  of 
practitioners  unknown  in  England  ^.t^.  Tn  ;r(3 
is  no  rule  of  law  which  prevents  a  party 
acting  by  a  vakil  from  being  heard  by  counsel, 
that  is  to  say,  by  an  Advocate  appearing  for 
him  K.  MUNGIAH  CHETTY  v.  K.  RA- 
MI AH  OHETTY.    3  M-  L-  T  823- 

Wallis,  j. 
Reference  :—(a)  Bennett  v.  Hale  15  Q.  B.  D. 
171. 

12  Recovery  of  fees  paid  by  client  lor 
professional  services  to  advocate — Revision 
25  A.  509  -See  Act  V.  of  1908  (G.  P.  C.)  S.  1 13 
Col,  1330. 

13  Transfer  of  brief  by  an  advocate— Re- 
cognized practice  and  not  contrary  to  la.y. 

Held,  that  it  is  a  recognized  practice,  and 
is  not  contrary  to  law,  for  an  advocate  who 
is  prevented  by  sufficient  cause,  such  a.s 
sickness  or  engagement  in  another  Court, 
from  appearing  and  conductipg  a  case,  to 
transfer  nis  brief  orally  to  another  advocate. 
9  A.  618,  20  B.  293,  22  B  654  U.  B.  R.  1900 
Power  of  attorney,  p.  l  referre  1  to.  In  tha 
matter  of  an  application  by  N.  Ghosh  U.  B. 
R.  1902  P.  1  (Advocates). 

14  Unprofessional  Conduct -Solicitor,  accept- 
ance  of  a  case  without  intervntion  i/. 

.An  advocate  who  mikes  an  ivgre3meat 
with  his  client  without  the  iuterveuton  of 
any  solicitor  to  do  work  at  a  fee  of  half  of 
that  wliich  is  the  usual  charge,-  is  guilty  of 
unprofessional  conduct.     Where  an  adv  jcat©, 
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who  has  settled  a  plaint  in  a  case,  wrote  to 
bis  clioi't  that  he  would  take  the  case  against 
her.  unless  he  was  paid  five  times  the  ordi- 
nary fee,  he  is  guilty  of  unprofessional 
conduct.    IN  THE  MATTER  OP  S.  K.  H.,  AN 

ADVOCATE.    6  C-  L-  J.   65  =--84  C.   739- 

(F  B) 

15     Unprofessional  misconduct— Charge  of 

Value  of  evidence,  4  L.  B.  R.  1907  P.  27.  - 
See  Act  I.  of  1872  (Evidence  Act).  S.  155,  157 
Col.  24G.     See  Counsel  and  Pleader. 

Advocate  General. 

1  Added  as  party  to  administration  suit 
— His  right  to  question  validity    of  legacies— 

29  B.  133.— See  Administration. 

2  The  Advocate-General  as  representing  a 
public  charity,  in  subject  to  the  same  rules 
of  limitation  as  a  private  individual— Ma- 
homed Cassum  Dharamsey  v.  Joseph  Ezakiel. 

7  B.  L.  R.  772.— See  Mortgage  Redemption. 

3  See  Act  V.  of  1908  (0.  P.  C.)  S.  92,  98 
— S.  539—32  C.  789,   30  B.  474  Col.   1212,  1213, 

30  B.  6O3.C0I.  1214,  78  P.  1907,  9  B.  L  R.  901, 
29  A.  27,  32  B.  155,  Col.  1215,  121G,  9  C.  W.  N. 
594  Col.  1221. 

Affidavit. 

1  Affidavit  not  necessary  to  prove  facts 
supported  by  copies  of  proceedings  of  Court 
3-2  0.  146.— See  Act  V.  of-1908  (C.  P.  C).  S.  20 
Col.  1060. 

2  Where  the  facts  in  a  ^petition  to  High 
Court  appear  sufficiently  from  the  judgment 
of  Lower  Courts    no    affidavit    need  be  filed. 

8  C.  L.  J.  308.— See  Act  V.  of  1908  (C.  P.  C). 
O.  IX.    ft.  13  Col,  1469. 

3  Preparation  of  affidavit— Inferences 
from  facts— Liberty  to  state.  6  B.  L.  R.  704. — 
See  Act  IX.  of  1908  (Limitation)  Art.  29,  36 
Col,  1834. 

Affirms  the  decision. 

1  Affirmance  of  decision  of  Lower  Court 
—  Appeal  to  Privy  Council— 25  A.  109  P.  C. 
See  Act  Y  of  1908  (C.  P.  C.)  section  110  Col. 
1297. 

2  Affirmation— 5  B.  L.  R.  551— See  Act 
X  of  1873  (Oaths  Act)  s.  13  Col   387. 

3  Affirmed  — Whe-.i  decision  of  Court  may 
be  said  to  have  been — 4  0.  C.  66— See  Col. 
1293. 

Ag^e  of  ceremonial  competence. 

Hindu  L%w  -Guslovi — Adoption — ChuJasa- 
ma  Gameti  Garasias— Onus^i4gfe  of  cerenu- 
nial  competence. 

Held,  that  the  plaintiffs,  on  whom  the 
onus  lay,  failed  to  prove  a  custom  forbid- 
ding adoption  among  Ghudasama,  Gaimti 
Oarasias  who  were  governed  by  Hindu 
Law. 

There  is  no  fixed  age  at  which  a  Hindu 
attains  ceremonial  competence  and  on  the 
attaining  of  which  adoption  is  forbidden. 
VERABHAI    AJUBHAI    v.   BAI    HIRABA  7 

W  N.  C  ,  716  =  5  B  L.  R  ,  534=27.  B  492 
(P.  C) 


Age  of  minority  and  majority- 
See  Indian  Majority  Act. 

Ai^enoy. 

1  Agent  empowered  to  sell — Payment  of 
price  to  agent  by  purchaser — Absence  of 
express  authority — Fraud  by  agent—  LIVER- 
SEY  V.  COLIN  CAMPBELL— 1  A.  L.  J.  124 
— See    Principal  and  Agent. 

2  Knowledge  of  the  Agent  is  the  know* 
ledge  of  the  principal— 3  O.  C.  55— See  Act 
IX  of  1908  f Limitation)  Art  120  Col.  1910. 

3  Agency — Oovernment — Suit  against — 
Liability  of  Government  for  contracts  made 
by  "public  officers- -Ratification. 

An  agent  contracting  on  behalf  of  Gov- 
ernment is  not  personally  bound  by  such 
a  contract.  To  bind  Government  it  must 
be  shown  he  was  acting  within  the  scope  of 
his  agency. 

A  Government  officer  as  such  has  no  ex- 
press or  implied  authority  to  pledge  the 
credit  of  Government  for  all  matters  neces- 
sary to  the  performance  of  the  duties  im- 
posed on  him  by  government. 

Ratification  of  the  acts  of  a  Government 
officer,  done  beyond  the  scope  of  his  author- 
ity, cannot  be  made  by  an  unauthorized 
agent,  it  can  only  bo  made  by  Government 
itself  or  with  its  full  knowledge.  2  W.  R., 
61,  referred  to.  (THE)  SECRETARY  OF 
STATE  FOR  INDIA  IN  COUNCIL  v.  SU- 
LEMANJI  MOOSAJI.  4  B-  L-  E.,  706  =  26 
B  801 

4  Company — Agreement  between  Com- 
pany and  Director  how  far  binding  on  com- 
pany. 10  P.  R.  1905.  See  Act  IX  of  1872  S. 
64  Col.  317. 

5  Elements  necessary  to  constitute — 
Whether  mere  giving  advice  in  matters  of 
business  constitutes  agency.  12  C.  W.  N. 
28—6  0.  L.  J.  580.     See  Pleader  and  client. 

6  Fraud  of  agent — Agent  to  both  vendor 
and  purchaser.  Effect  of  fraud.  SOOLEMAN 
SOMJSE  V.  RAHIMTULA  SOMJEE.  6-  B-  L. 
R.  800.  See  Vendor  and  Purchaser  and  Will 

7  In  respect  of  wagering  contract.  Bro- 
ker— Payment  by  broker  to  third  parties — 
Suit  by  agent  for  , reimbursement.  14  M.  L. 
J.  326.  See  Act  IX  of  1872  (Contract  Act) 
s.  30  col.  295. 

8  Civil  Procedure  Code  (Act  XIV  of  1882), 
Section  17 — Ca.rrying  on  business — Agent — 
Manager  of  joint  family. 

A  manager  of  a  joint  family  property 
is  not  an  agent  for  the  members  of  tlie  fa- 
mily so  as  to  make  them  liable  to  be  sued  as 
if  they  were  the  principals  of  the  mauager. 
The  relation  of  such  persons  is  not  that  of 
principal  or  agent,  or  of  partners,  it  is  much 
more  like  that  of  trustee  and  cestui  que  trust. 
ANNAMALAI  CHETTY  v.  MCRMGASA 
CHETTY.  5  B.  L-  R-  494  =  13  M.  L  J- 
287-26  M.  544  (P.  C). 

Q— Minor — Contract  of  agency  07i  behalf 
of  minors  entered  into  by  their  guardian 
— Novation— Presumption. 

Where  a  father  and  natural  guardiaa 
of   bis   minor  sons   made  an  agreement  ci 
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Agency     {Coutd) 

a,gency  with  the  defendant  company  for  tho 
benefit  of  his  soti.-^,  thinking  Lliat  ho  was 
justified  in  so  doing  by  his  position  as  father 
and  the  true  s^ato  of  facts  was  not  only  vory 
clearly  stated  on  tha  face  of  the  agroomont 
itself,  but  was  clearly  known  to  tho 
directors  and  secretary  of  tho  company,  and 
it  was  on  the  faith  of  the  agreement  and  tho 
terms  contained  in  it,  that  the  business  of 
the  defendant  company  was  doae  by  the 
firm  of  the  minors. 

Held,  that  the  defendant  company  could 
not  contend  that  the  agreement  having  been 
made  by  the  minors  was  void. 

There  is  no  necessary  presumption  that 
where  a  commission  agent  is  employed  under 
a  certain  agreement  on  certain  terms  and 
for  a  certain  period,  that  when  he  is  after- 
wards employed  merely  as  a  purchaser  on 
certain  terms  carefully  and  elaborately 
reduced  into  writing,  that  the  terms  of  the 
previous  agrettmeat  necessarily  apply  and 
continue  to  apply  unless  expressly  cancelled 
or  modified  by  the  second  agreement. 
MAD.\NGOPAL  v.  THE  HINDU  BISCUIT 
CO  ,  LD-   4  B.  L  R  627. 

10  Principal  and  commission  agent  -Agent 
not  competent  to  sell  against  instructions  of 
principal — Pledge — Pledgee's  right  oj  sale — 
Liability  of  non- contracting  member  of  a 
family. 

In  the  absence  of  a  contract  to  the  con- 
trary a  pledgee  may  sell  the  goods  pledged 
with  him  by  the  pledgor,  but  a  commission 
agent  has  no  authority  to  sell  his  principal's 
goods   against  his  instructions. 

Where  the  commission  agent  sold  his 
principal's  goods  contrary  to  his   directions — 

Held,  that  the  sale  was  wrongful,  and  the 
commission  agent  was  liable  to  pay  damages 
to  the  principal  to  the  extent  of  loss  sulfered 
by  him  by  such  sale,  to  be  calculated  as  if  the 
goods  were  to  be  sold  when  the  principal 
would  reasonably  be  held  to  have  been  willing 
to  sell  and  would  have  sold  them.  But  the 
principal  was  not  bound  to  replace  the  goods 
to  reduce  tho  loss. 

Other  members  of  tho  family  of  the  agent 
were  held  responsible  for  damages,  on  the 
ground  thai  they  had  acqueiscod  in  the 
course  of  dealmgs  in  which  the  contract  of 
agency  was  entered  into  by  tho  agent  as  a 
managing       member.  CHELaPAI'III      v. 

SUHAYYX.    12  M  L  J.  375. 

11  Presumptioti  of  pdsonal  liability  of 
agent— Contract,  by  agent.  27  M.  315.  Sop  Act 
IX  of    1872  S.  280  col;  370. 

12  Public  agents — Difference  between  pub- 
lic and  private   agents — Scope   of  their   auth 
ority  (Bhashyam  tyangar  J.) 

In  the  case  of  a  private  agent,  the 
principal  is  bound  by  his  agent's  acts 
and  declarations,  even  where  they  are 
not  authorized  by  the  principal,  as  the 
latter  is  liable  to  the  extent  of  the  power 
he  has  apparently  given  to  his  agent.  But 
in  the  case  of  public  agents,  theOoveVnmeut 
is  liable  only  to   the   extent  of  tbe  power   it 


Agency    {Coidd.) 

has  actually  given  to  its  officers  (tho  agents). 
Storyron  Agency  S.  307  (a)  and  H  M.  I,  A.  529 
rof.  to.  THK  SECKErARY  OF  STATK  v. 
KASTUUI  UEDDI.  12  M-  L-  J, 'ISS  26 
M  268. 

13  Ueceiver  appointing  tahsildar — Agent, 
and  sub-agont.  Suit  for  accounts  not  main- 
tainable against  tahsildar —Sub-agent»  liable 
to  render  accounts  to  receiver.  JOTINDKA 
NAHAIN  ACHAJA  CHOWDHURY  y.  RAJ- 
ENDRA  KISHOREDA^  8  C  L  J  lU- 
See  suit  for  accounts. 

1-1  Sale  or  lease  through  agent.  Agency 
— Period  of  time  for  revocation  of--Agcnta 
right  for  componsatiou  for  work  and  labour 
8  C  W  N  831.  See  Act  IX  of  1872  (Con- 
tract Act)  S.  205,  Col.  366. 

15  Agency — Solicitors  clerk  and  client-- 
Fidiicia,ry  relationship — Profits  made  *  by 
agent. 

The  practice  whereby  a  Solicitor's  clerk 
secures  or  attempts  to  secure  to  himself  a 
share  of  the  reward  in  the  event  of  the 
client's  success  is  objectionable. 

The  relation  between  the  clerk  and  tha 
client  is  a  fiduciary  one.  An  agent  cannot, 
without  the  knowledge  and  consent  of  hi^ 
principal,  be  allowed  to  make  any  profit  out 
of  the  matter  of  his  agency  beyond  his 
proper   remuneration  as  agent. 

It  is  a  well  established  principle  that 
persons  standing  in  a  confidential  rblation 
towards  others  cannot  entitle  themselves  to 
hold  benefits,  which  those  others  may  have 
conferred  upon  them,  unless  they  can  show 
to  the  satisfaction  of  the  Court  that  tho 
persons  by  whom  the  benefits  have  been 
conferred  had  competent  and  indepondent 
advice  in  conferring  them.  The  age  or 
capacity  of  the  person  conferring  tho  benefit 
or  the  nature  of  the  benefit  conferred  does 
not  allect  this  principle.  HARIVALABH 
D.\S  HARI  DAS  ?).    BHAI    JIVANJI.      4    B- 

L.  R   469  =  26  B.  689 

\gency  Rnles.—SoQ  Ganjam  and  Viza- 
gapatam  Agency  Courts  and  Rules. 

Agent. 

1  Agent  for  Collection  of  negotiable  debts- 
Right  of  agent  to  suo— End()rr^em3nt  and 
delivery.  BHUPATRAM  v.  HARI  PIUO 
COACH.  5  C-  W-  N-  313— See  Negotiable 
instrument. 

2  Agjnts,  mutual  —  Railway  Companies — 
Through  ticket  issued  by  each  over  both 
lines-JEPHMAL  R\^[ANAND  y.  B  B  and  G 
I  R\IL\V\Y.  3  B  L  K  260--^ee  Act  IX  of 
1890  Col.  828. 

3  Agent  duly  authorized— Interest— Pay- 
ment as  such  by  guardian  of  a  minor.  29 
C  617— Sie  Act  IX  of  1903  (Limitation)  S. 
20   Col.  1790. 

4  Agent— Knowledge  of— Waiver— Silence 
Reasonable  explanation  of  the  servic3  6  P. 
L.  R.  557— See  Act  IV  of  1882  Section  60 
Col.   628. 

5  Appsal — Lower  Courts  decision  to  dis- 
pose  of   the   case— Suit   uudec-valuai— Priu- 
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Agent     (Contd) 

cipal  and  agent— 15  M.  L.  J.  487 — See  Act 
VII  of  1887— (Suit  Valuation  Act)  Section 
11    Col.  761. 

6  Attorney  and  Client — Remuneration  of 
attorney. 

It  ia  a  well  recognized  rule  of  law 
that  an  attorney  is  not  entitled  to  any 
donation  irrespective  of  his  just  and  legiti- 
mate costs  during  the  aubsistence  of  the 
relationship. 

Persons  standing  in  a  confidential 
relation  towards  others  cannot  entitle  thotn- 
selves  to  hold  heuefits,  with  those  othurs 
m  ly  have  conferred  upon  them,  unless 
they  can  show  to  the  satisfaction  of  the 
Court  that  the  persons  by  whom  the  bene- 
lits  have  been  conferred  had  competent 
and    independent    advice    in  conferring  them 

On  a  claim  by  an  attorney  based  on  a 
promissory  note  for  services  rendered  execut- 
ed by  a  client  in  his  favour,  when  there  is  a 
praver  for.general  relief  a  decree  may  be 
passed  for  what  would  be  a  fair  and 
reasonable     ,'remuneratiou.         BROJENDRA 

nath  mullick  v.  luokhimoni  da- 
see.    6  W  N  C    816-29  C   695 

/     Agent — Notice   to — Constructions  of  lease. 
6C.  W.  N.   849-25  Al   PC     See   Act   I 

oi    1877.      (Specific     Relief     Act)  S.   39,    42, 
Col.  421.  ;  .        . 

8  Agent— Profits  made  by— 26  B.  689. 
See  Agency  No.  15. 

9  Recognised  agent,  Suit  by  or  against,  in 
his  own  name. 

A  recognized  agent  cannot  prosecute  or 
defend  a  suit  in  his  own  name.  An  objec- 
tion on  this  ground  is  not  a  mere  technical 
one.  Mokha  Harakraj  Joshi  v.  Bisesicar 
Doss,  5  B.  L.  R.,  App.  II,  followed.  ABDUL 
KARIM    V.    PAN  A     MUSTAN.     1    L-    B-    R- 

1900-1902  P  191. 

i\J.     Aavuuates     not   necessa*-  "'^nts  of 

clients   in    mercantile  trans;  ^.  B. 

E.  1900  —1902  P.  346.     See   .advocate.     No.  2. 

11.  Firm,  Suit  on  behalf  of  or  against — 
Partners — Agent — Names  of  'parties  in  ■pro- 
ceeding. 

A  firm  cannot  sue  or  be  sued,  but  the 
partners  in  a  firm  can. 

The  recognized  agent  of  a  party  is  not, 
as  such,  a  party  himself. 

The  Courts  must  be  careful  to  enter  the 
names  of  p.irties  correctly  in  all  proceed- 
ings, and  especially  in  judgments  and 
decrees.  Neglect  of  such  points  may  causa 
much  confusion,  and  cause  needless  expense 
and     delay    to      litigants.     MUTU     UAMaN 

chetti  v.  myat  nyein  and  Ma  MYAT 
U  4  L.  B  R  1907  P-  28 

12-  Agent— Suit  by — Wrong  person  as 
plaintiff— Substitution  of  plaintiff.  4  L.  B. 
R.  1907.  P.  95.  See  Act  IX  of  1«72.  (con- 
tract Act).  S.  230  Col:  371- 

13  Course  of  service — Master  and  servant 
— Wrong  by  servant — Principal  and  agent.  6 
B.  L.  R.  131-See  Act  of  State  Col.  43,  47. 

14  Father  accredited  of  joint  family  con- 
sisting of  father  and    son — Father's    represeu- 


Agent    {Cont'l). 

tativo       without      written  authority.— RAI 

OAJINDAR    NAUAIN     v.  U\l      II\1UHaR 

NAliAlM.  12  C  W-  N-  687-Seo  Hindu 
Law  (joint  family). 

15  Agreement     between     Company      and 
Director.   10  P.  R.  1905.  -Sep  Agoncy   No.  4, 

16  One  of  several  joint  pattabdars  is  not  an 
— For  parpo-os  of  accepting  paab  under  the 

Madras  Ron t  Recovery  Act.  Pislier  o.  R\M\. 
SWAMY  UDAYaN.  28  M-  393 -See  Mad- 
ras  Rent  Recovery  Act  VIil.  of  1806  S.  9 

17  Power   of    attorney  — A  III  ho  rity — Suffici- 
ency of  stamp. 

A  held  a  power  of  attorney  auihorizing 
him  to  act  on  behalf  of  5  pu'suns.  The 
power  bore  a  stamp  of  Rs.  5. 

Held,  Lhat  tlie  pjvver  of  attor.iey  mu.st  ba 
construed  as  empowering  A  to  act  generally 
in  any  matter  in  which  these  5  persons  were 
jointln  concerned.  It  did  not  autborizj  A 
to  act  generally  in  any  matter  in  which  one 
or  more  of  these  five  persons  might  bj  sever- 
ally concerned,  nor  was  it  sufficiently  stamp- 
ed to  cover  five  separate  powers  of  attorney 
on  behalf  of  five  individuals. 

H.dd,  also,  that  A  could  not  act  in  any 
case  in  which  all  his  five  principals  were  not 
jointly  concerned.  SaHAI  L\L  AND 
OTHERS  V.  PUNDIT  LALTa  PERSHAD,  1 
0  G  159 

18  Suit  for  mojiey  advanced  to  agent  for 
benefit  of  principal — Priv.  cipal  and  Agent  — 
Agent,  authority  of — Agent,  act  of,  beyond 
authority — Agent,  necessary  *acts  of,  if  bind- 
ing on  principal — Civ.  Pro.  Code,  S  257  A — 
Authority  to  have  a  sale  postponed,  extent  of — - 
Indian  Contract  Act  (IX  of  187 i),  S.  188— 
Powers  of  attorney,  construction  of — Interest 
on  loan. 

Where  A  does  an  act  as  agent  for  B 
without  any  communication  with  0.  C  cannot, 
by  afterwards  adopting  that  act,  nnaka  A  hi<i 
agent  and  thereby  incur  any  liability  or  tai^a 
any  benefit  under  the  act  of  A  (1834)  6  M  and 
C.  236,  (1901)  A.  C  240  Refd  to 

Under  S.  257  A  of  the  Civ.  Pro.  Code, 
every  agreement  to  give  time  for  the  satisfac- 
tion of  a  judgment-debt  is  void,  unless  it  i3 
made  for  consideration  and  with  the  sanction 
of  the  Court  which  passed  the  decree,  and  such 
Court  deems  the  consideration  to  be,  under 
the  cirurastances,  reasonable. 

Powers  of  attorney  are  to  be  construed 
strictly,  that  is  to  say,  where  an  act  puport- 
iDg  to  be  done  under  a  pjvver  of  attorney  is 
challenged  as  being  iu  excess  of  the  aut.bofity 
coiiferred  by  the  power,  it  is  necesserry  to 
show  tba*^.  on  a  fait  consideration  of  tlia 
whole  instrument,  the  authority  in  question 
is  to  be  found  within  the  four  cornel's  of  the 
instrument  tither  in  express  terms,  or  by 
necessary    implication  (1893)   A.    C.    170    refd. 

An  agnnt,  authorised  to  obtain  an  exten- 
sion of  time  and  postponement  of  an  intend- 
ing .'ud  cial  sale,  has,  within  the  moaning  of 
S.  J88  of  the  Indian  Contract  Act  (IX  of 
iy72),   authority   to   do    every    lawful    thiag, 
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which  is  necessary  in  order  to  do  the  act 
which  ho  is  expressly  authorised  to  do. 

If  the  implied  authority  of  an  agent  to 
raise  a  loau  is  not  established,  but  it  is  proved 
that  the  sum  borrowed  or  a  portion  thereof 
has  been  applied  for  the  benefit  of  the  prin- 
cipal with  his  knowledge,  the  creditor  is  en- 
titled to  bo  reimbursed  by  the  principal  to 
the  extent  he  has  been  benefited.  (L  G.  L.  J. 
199,  1  K.  B.  103  Refd.) 

Although  an  unqualified  admission  of  a 
debt  implies  a  promise  to  p^y,  yot  if 
there  is  a  covenant  and  an  agreement  to  pay, 
which  is  not  absolute  but  qualified  in  its 
terms,  lOr  instance,  if  there  is  a  covenant  to 
reoeive  payment  out  of  a  specified  fund, 
it  does  not  create  the  relation  of  creditor  and 
debtor  as  upon  a  simple  loan  of  money.  (4 
C,  L.  J.  24G  and  510  Refdj. 

Whether  there  is  such  a  covenant  must 
depend  upon  the  construction  of  the  instru- 
ment in  each  case  and  the  intention  of  the 
parties  as  evidenced  by  the  circumstances. 
(4  Q.  B.    182  Refd) 

An  implied  authority  to  agree  to  the  pay- 
ment of  a  particular  rate  of  interest  mast 
bo  made  out  in  the  same  manner  as  an  im- 
plied authority'to  raise  a  loan  (f).  (1  0.  L. 
J.  199  Refd.)  GHASIRAM  v.  RAJA  MOHAN 
BIKRAM  SHA.     6  C-  L.  J-  639- 

19  Sitbsequent  mortgagee  paying  off  a  prior 
mortgage  at  mortgagor's  request  2  A.  L.  J.  13, 
Seo  Act  IV  of  1882  (T.  P.  A.)  S.  74  col:  633. 

20  Suit  against — For  rendition  of  accounts 
—Parties.  12  P.  R.  1905.  See  Act  V  of  1908 
(G.  P.   C.)  0.  I.  R.  1  col.  1375. 

21  Suit  by  agent  holding  general  power 
of  attorney — Absence  of  principal — Objac- 
tions  first  raised  in  second  appsal  not 
maintainable — 4  L.  B.  R.  234 — See  Act  V 
of  1903  (0.  P.  C.)  0.  Ill  R.  2  Col.  ;i429. 

22  Sale  in  contraventiou--Tj03S — Agent's 
liability— Agent  for  sale— GHELAPATl  v. 
SURAYYA,  12  M-  L-  J.  .375 -See  Principal 
and  Agent. 

23  Wagering  contract — Principal  and 
Agent— 25  A.  G39— A.  W.  N.  1903  P.  IGl— See 
Actj  IX  of  1872  (Contract)  section  30  Col. 
293. 

Agreement— 

1  knte-wupLial  Muhomedan  Lciw — Hus- 
band undprtaking  to  alloio  loife  to  live  loith 
her  parents. 

A  written  agreement  whereby,  in  con- 
sideration of  marriage,  the  husband  under- 
takes to  allow  his  wife,  so  long  as  she  is  a 
minor,  to  live  with  her  parents,  or  other 
suitable  relation,  such  as  an  elder  sister, 
is  valid  under  Mahommedan  Law. 

Hamidannessa  Bibi  v.  Zoliiruddin  Sheikh 
(1890)   I.  L.    R.   17  Cal.,    670  ;  Bazar    Mi    v. 
Appii-zmibee,  6   Bur.  L    R.,  144  ;    Tekait  Mon- 
moliini   Femadhi  v.   Basanta   Kumir   Singh,  I 
{901)    I.    L.    R.,    23    Cal.,    751,    referred    to.  i 
AFAZULLA    CHOUDRY    u.    SAKINA  BAI.   ' 

ILBR,  1900-1902>P  351.  ! 
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2  Arbitrator — Agreement  to  refer  to  arbi- 
trator— Adjustment  of  suit  within  the  moaU' 
Ing  of  S.  375— Ag^reoment  not  in  writing  7 
C.  W.  N.  180.  Seo  Act  V  of  1908  (0.  P.  G.) 
S  89  Col.  1208. 

3  Arbitration  to  referred  to— Written — 
Objection  to  filing  of  award  — Decree  in 
accordance  with  award.  2  O.  C.  355.  Sea 
Col.  1694. 

4  Between  adoptive  mother  and  son.  11 
G.  W.  N.  147.     Sjo  adoption. 

5  Acknowledgment  of  debtor.  25  B. 
373.     See  Col.  887. 

6  Attorney  and  client  between.  20  B. 
689.     See  Agency. 

7  Arrangement  not  an.  6  B.  L.  R  557, 
See  Col.  628. 

8  Breach  of— Where  document  was  exe- 
cuted, parties  resided  and  property  affected 
was,  in  moCfLisil.  UMA  «H\NKKIl  PRO- 
SAD  v.  DWA  lUCA  NATII  MIT'CER.  1  G. 
L-  J.  219.     See  Jurisdiction  of  High  Courts. 

9  Collateral  to  a  p2rrainont  lease  of  im- 
moveable property.  25  M.  G03,  Sec  Col. 
210. 

10  Commission  to  refer  matter  to— Appeal 
against  decree  based  on  Commissioner's  re- 
port where  the  parties  had  agreed  to  abide 
by  his  report.     29  C.  30o.     Seo  Col.  1472 

11  Common  mistake— ■Validity.  7  C.  W.N. 
688—31  G.  111-Soe  Col.  274. 

12  Decrei — To  giue  timifor  satisfaction  of 
J7idgment  debt— Civil  Procedure  Code  (Act  XIV. 
of  1882),  Section  257  A. 

The  real  test  as  to  the  applicability  of 
Section  257  A.  to  a  case  is;  If  the  parties 
agree  that  the  judgment-debt  gtia  judgment- 
debt  shall  by  put  an  end  to  Section  257  A. 
does  not  render  void  the  new   contract. 

An  agreement  is  none  the  less  void, 
because  a  legal  represoDtativo  of  one  of  the 
judgment  debtors  bjcomes  a  party  to  the 
new  c^-^'  'ough   ho    was  not  a  party  to 

thesuio...  .,  ^  decree  was  obtained.     25 

B,  262,  followed;  17  M,  382;  16  C  ,  501,  re- 
ferred  to.  VENK^TA  SIT LiUA MANIA  AY- 
YAR  V.  KORAN  KVNNAN  AIIMOD.  28  M, 
19 

13  Decree — Agreemnit  in  adja^lment  of 
decree — Public  pjlicy^  agreemint  not  opposed 
to.  ^lohimmad  Akbar  K'lan  v.  Niwab  Shah 
Ara  Begum.  7  0.  C.  2i9.  See  Execution  of 
decree. 

15.  Decree—Civil  Procedure  Code  {Act  XIV 
of  1S82),  s  257  A — Agreement  beliceen  decree- 
holdir  and  judgment -debtor  and  a  third  per- 
son not  a  party  to  decree,  for  satisfaction  of 
decree— Sanction  of  Court. 

B.  L.  obtained  a  money-decreo  against 
K.  afterwards  K.  and  R.  (R.  being  no  rela- 
tion of  K.)  undertaking  to  pay  the  debt  to  B. 
L.  in  instalments,  executed  a  bond  in  his 
favour,  covenanting  as  well  that,  in  default 
of  such  piyment,  B.  L.  shall  bo  entitled  to 
recover  the  amount  from  anyone  of  the 
executants.  The  suit  was  instituted  by  B. 
L.  the  plaintitT,  on  the  basid  of  the  bond 
against  both  K.  and  U. 
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Held,  that  tha  bond  was  void  and  un- 
eiVforceablo  against  tlie  parties  to  the  decree. 
The  terms  of  section  257A,  Civil  Procedure 
Code,  appear  to  iucUido  vvitliin  their  scope 
an  agreement  between  the  jadgment  creditor 
and  a  person  other  tlian  the  judgment-debtor 
whereby  such  person  in  consideration  of  the 
postponement  of  the  execution  of  such 
decree  against  the  judgment-debtor,  under- 
takes to  pay  a  certain  sum  of  money. 

Ilnld,  therefore,  that  the  bond  was  un- 
enforceable against  the  defendant  R.  BAN- 
KEY  LAL  V.  KHAMMI  BEGAM,  3  Q.  fi. 
165. 

16-  Decree— For  not  enforcing  payments  of 
instalments- Ex-^cution  of  decree  on  or  after 
agreements— 29  G.  810.     See  col.  IJOG. 

17  Decree— Agreement,  out  of  Court,  to  pay 
rent  decree  by  instalments  on  hypothecation  of 
property,  if  illegal— Suit  to  enforce  such  agree- 
ment, if  miintainable, 

A  suit  lies  to  enforce  an  agreement  era- 
bodied  in  an  instalment-bond  executed,  with- 
out the  sanction  of  the  Court,  in  favour  of 
the  decree- holder,  hypothecating  certain  pro- 
perty for  payment  of  a  decretal  amount. 
Laiji  Singh  v.  Gava  Singh,  I.  L.  B.  25  AIL. 
317,  referred  to. 

Held,  further,  that  the  provision  as  to 
giving  time  to  execute  the  decree  is  not  ille- 
gal, though  it  may  be  incapable  of  enforce- 
ment, as  the  agreement  was  not  made  with 
the  sanction  of  the  Court.  Juji  Kamti  v. 
Annal  Bhatta,  I.  L.  R,  17  Mad.,  382,  referred 
to.  BELCHAMBERS  v.  SARaT  CHANDRA 
GHOSH.    85  C.  870. 

18-  To  pay  decree  in  excess— C.  P.  Code 
{Act  XIV  of  1882),  Section  257 A— Mortgage- 
deed  executed  in  satisfaction  of  decree. 

The  amount  due  under  a  decree  was 
2,y70-7-3.  A  further  sum  of  Rs.  59  8  9 
v/as  paid  by  the  decree-holder  to  the  judg- 
ment-debtor, who  executed  a  mortgage-deed 
for  Rs.  2,430,  carrying  interest  at  the  rate 
of  14  annas  per  cent,  per  mensem.  Sanction 
of  Court  was  not  obtained  in  respect  of  the 
mortgag3-deed. 

Held,  that  the  mortgage-deed  having 
been  executed  in  contravention  of  the  terms 
of  section  257A  of  the  Civil  Procedure  Coda, 
was  void.  22  Bom.,  693  (F.  B.)  followed.  25 
Bom.,  252;  S.  C,  2  Bom.  L.  R.,  1012,  referred 
to.     DHANRA  M  RAGHO  v.  GANPA T  SAD  \- 

SHIV.    4B.  LR.872. 

19.  Decree— In  satisfaction  of  judgment- 
debt— Civil  Procedure  Code,  1882,  section 
2j7A. 

Held,  that  Section  257A  of  th<i  Civil 
Procedure  Code  is  a  bar  only  to  the  enforce- 
ment of  agreements  of  the  character  men- 
tioned in  the  section  by  execution  proceed- 
ings, and  that  the  section  is  not  intend  'd 
to  prevent  separate  suits  being  instituted  co 
g've  effect  to  such  agreements  which  are 
otherwise  valid.  HURKISSEn  D.\SS  SE- 
ROWGEE  u.  NIBARAN  CHANDER.  ft  W 
N.  C,  27. 

20-    Decree  for  aaUaf.acUon    of  judgment- 


Aerroeiueut    {Conld.) 

debt  when  sanction  of  Court  not  obtained. 
Validity  of -C.  P.  C.  {Act  XIV  of  1^2)  Sec- 
tion 257  A. 

An  agreement  whereby  a  decree  is  ad- 
justed and  so  rendered  unenforciblo  in  exe- 
cution does  not  come  within  the  purview  of 
section  257A  of  the  Civil  Procedure  Code.— 
7  AIL.  124;  11  Cat.,  G71  ;  IG  Cat.,  504  ;  17  Mad., 
382  ;  25  Bom.,  252  ;  18  AIL,  435;  2G  Mad.,  19  ; 
6  C.  W.  N.,  27  referred  to.  '2l  Bom.,  90 ;  2^ 
Bom.,   G93.    dissented     from.     LALJl  SINGH 

V.  DAYA  SINGH.  W.  N-  A- 1908,  p.  46-25 
A.  317  F  B. 

21.  Decree — .Agreement  varying  or  satisfy^* 
ing  decree— 32  C  917.     See  col.  1120. 

22-  Difference  for — Wagering  contract,  25 
A.  38.     See  col.  297. 

23  Differences  for— Wagering  contracfc. 
29  C.  461.    See  Col.  295. 

24  Funds  for  suit  to  supply— Agreement 
against  public  policy.  26  P.  R.  1906.  See 
Col.  284. 

25  Funds  for  suit  to  supply— Extortion- 
ate and  unconscionable  terms  of  such  an 
agreement.     10  O.  G.  173.     oee  Col.  1890. 

26  Guardian— Minor-Arbitration— Code  of 
Civil  Procedure,  section  462— Sanction  of  the 
Court — Implied  sanction — Submission  to  arbit- 
ration— Binding  award. 

An  agreement  made  by  a  guardian  on  be- 
half of  a  minor,  to  refer  to  arbitration  the 
whole  or   any    part    of    a  dispute  ia 

litigation,  is  an  agreement  covered  by  section 
462  of  the  Code  ot  Civil  Procedure  1882,  and 
requires  the  sanction  of  the  Court.  Such 
sanction  will  not  be  implied  from  the  mora 
fact  that  the  Court  makes  an  order  of  reier- 
ence  in  accordance  with  the  agreement. 

If  a  reference  is  made  on  such  an  agree- 
ment without  the  sanction  of  the  Court  be- 
ing obtained  to  the  agreement,  neither  the 
submission  to  arbitration  nor  the  award 
tased  thereon  will  be  binding  on  the  minor. 
25  B.  594,  22  M.  538,  12  M.  483,  26  B.  109, 
9C.  810,  21  M.  91  referred  to.  iWwssi.  RANI 
BAHU    V.     AMRIT    LAL.      17   C- P.  L.    R, 

1904,  p.  147. 

27  Hire — Agreement  for  conditional  sale.'* 
A  took   a     sewing   machine  from   B    oa 

monthly  hire  system.  The- agreement  en- 
tered into  between  the  parties  con t a  tied  a 
terra  which  provided  that  the  hirer  may,  at 
any  time  during  the  period  of  hire,  becoma 
the  purcha  er  of  the  macLine  and  accessories 
by  payment  in  cash  of  the  price  fixed  pro- 
vided the  payments  of  hire  are  regularly  and 
duly  made.  A  paid  hi  e  for  sunie  monthij 
and  dd  not  re  urn  ihe  niachiue.  On  a  suit 
for  the  amount  due  as  hire  and  the  price 
of  the  machine  it  wa^  contei.d-d  tiiai  tha 
machine  be.ng  purchased  by  A,  hire  was  Lioti 
claimable. 

Held,  that  the  document  was  an  agree- 
ment for  hire,  and  it  did  not  become  one  for 
purchase,  for  until  the  specified  coiidii.ious 
weri)  fulfilled  tbe  hiring  continued,  acd  thcit 
the  monthly  bUinb  remaiucd   payable.      GU- 
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PAL  TUKARAM    v.  SORABJI.     6    B-  L.  R. 
871 

28  Illogal  — License  to  sell  arrack  sub- 
letting without  pormissiou  of  Collector. 
TlIITill  PaKURU  DASU  v.  BHEKMUDU. 
26  M  430-  See  Madras  Act  I  of  1886,  aec- 
tious  '2'2,  24. 

29-  Illegal  — Civil  Procedure  Code  {Act 
XIV  of  18bi^)  Section  5i^3-- Receiver,  remune- 
ration of— Agreement  wUJi  Receiver  loithout 
sanction   of  Court. 

A  Receiver  is  an  officer  of  the  Court 
and  the  parties  cannot  by  any  act  of  th  irs 
add  to,  or  derogate  from,  the  functions  of 
the  Court  without  authority  fron\  the  Court 
itself.  An  agreement  between  a  Receiver 
and  a  party  without  the  knowledge  of  the 
Court  is  a  gross  contempt  of  Court  and  no 
suit  lies  to  enforce  '\\,—22  Cal.,  6-18  referred 
to.  PROKASH  CHANDRA  SARKaR  v.  E. 
E.    ADLAM.     80   C-    696- 

30-  Interest  to  pav  suit  on  negotiable 
instrument  not  specifying  interest.  7  C.  W. 
N.    412-30   C.   447 -See  Col    1634. 

31-  Instalment  bond  executed  by  soi7ie  of 
the  judgment- debtoi's  in  decree-holder's  favour 
in  respect  of  decretal  amount  -Enforcement 
by  suit — Agreement   to   give   time. 

Where  two  of  the  judgment-debtors  exe- 
cuted a  kistibundi  bond  in  favour  of  the 
decree-holder  hypothecating  certain  proper- 
ty in  order  to  secure  the  decretal  amount, 
and  the  bond  farther  provided  that,  on 
failure  of  payment  of  the  instalments,  the 
decree- holder  would  be  competent  to  execute 
the   decree  ; 

Htid,  that  it  was  more  than  a  mere 
agreement  to  give  time  within  the  mean- 
ing of  S.  257  A,  Civ.  Pro.  Code;  and  al- 
though the  agreement  to  give  time,  not 
having  had  the  sanction  of  the  Court,  was 
incapable  of  enforcemen*^^,  there  was  noth- 
ing to  taint  the  rest  of  the  agreement  with 
illegality  or  prevent  the  d;cree-holder  from 
suing  upon  it.  BELCHAMBERS  v.  SARAT 
CHANDRA   GHOSE,    12   C-    W-    N-   674. 

32-  Land  revenue  to  pay— Suit  for  Ma- 
hal-4    O.    C.  365— See    Col.   198. 

33-  Lease — Endorsement  of  Manager  on 
memorandum  of  Darkhast  communicated 
to  the  applicant  13  M.  L.  J.  1003  P.  356 
^Sce   Col:    459. 

84  Loan,  repay  4  L.  B.  1907  P.  88  See 
Col.    2('0. 

85-  Mesne  profits— Agreement  for  determi- 
nation of,  in  execution- -Execution  of  dec- 
ree. 

Mesne  profits  were  asked  foi  by  the 
plaintiff  in  a  suit  for  possession.  While  the 
cise  was  going  on,  the  parties  agreed  that 
th'j  mesne  profits  should  be  determined  'in 
execution.'  The  first  Court  decreed  posses- 
sion of  the  property  to  the  plaintiff  but 
gave  no  decision  about  the  mi^siie  profits 
remarking  that  the  parties  had  relegated 
tile  determination  of  the  mesne  profits  to 
the  execution  proceedings.  Aft-er  the  dis- 
missal  of    the   defendant's  oppeal    from  tais 
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decree,  the  plaintiff  applied  to  thf>  Court 
of  first  instance  praying  for  determination 
of  the  amount  of  mesne  profits  due  to 
her. 

Held,  that  tin  agreement  as  to  mesne 
profits  was  binding  up  jn  the  parties  though 
it  was  not  mentioned  in  the  decreo  of  the 
Appeallate  Court  and  the  Court  must  proceed 
upon  the  plaintiff's  application. — RANI  IT- 
RAJ  KUAR  u.  BACHCHA  MADHO  KUaR, 
6  Q.  C,  275 

36-     Oral— Limitatioa— 4  L.  B.  R.  50,    See 

Col.    280. 

37  Partition — Agreement  to  receive  income 
of  share — Agreement  to  receive  price  of  share 
—  Hindu  Law. 

Under  a  deed  of  partition  the  mombers 
of  the  family  became  completely  divided 
in  interest  in  respect  of  all  their  property, 
but  so  far  as  the  village  in  dispute  in  the 
present  suit  was  concerued,  it  was  agreed 
that  the  plaintiff  was  to  receive  one-fourth 
of  the  net  income  (on  account  of  his  one- 
fourth  share  of  the  village)  from  the  eldest 
member  of  the  family,  who  was  to  manage 
the    village. 

Hddf  that  such  an  agreement  cannot 
bar  the  plaintiff's  right  to  sue  for  partition 
by  metes  and  bounds  of  his  one-fourth  share 
of  the  village  as  one  of  the  four  tenants  in 
common. 

Whore  a  co-sharer  agreed  to  receive  a 
certain  sum  of  money  in  lieu  of  his  share 
in  a  property,  held,  that  he  was  not  entitled 
to  claim  a  share  in  the  property,  if  the  co- 
sharers  were  willing  to  pay  him  the  amount 
agreed.  SUBBARAYA  TAWKER  v.  RAJA- 
RAM  TAWKERM-  L-  J-,  1902.  P- 91=25 
M.  585. 

38-  Partition  not  to— Suit  upon  an  award 
5  C.  W.  N.  585—23.    A    383  See  Col.  1859. 

39-  Public  policy — Whole  agreement  void 
—3  L.  B.  R.  42.     See  Col   283. 

40-  Public  policy — Public  officers  inca- 
pacity to  maintain  suit  extends  to  persons 
deriving  title  from  him.  27  A  73.  See  Col. 
283. 

41.  Public  policy— Inadiquacy  of  price 
for  property  to  be  recovered  by  suit  BllAG- 
WAT  DAYAL  SINGH  v.  DL<]iif  r>AYAL  S  \  - 
HU35C-  420-  See  Champerty  and  laaiu- 
teuance. 

42-  Public  policy — Reward  to  procure 
wife  for  a  Hindu.  2  O.  C.  305.     Sec  Col.  281. 

43  Pleader  and  client,  between  for  pay- 
ment of  a  share  of  property  ia  suit — 4  O. 
G.   229— See  Col.  508. 

44  To  recover  property  on  payment  of 
purchase  money  and  interest.  0  C.  W.  N. 
192— See  Col.  60 J. 

45  lie-unite  to— Hindu  Law— Joint  famlij 
— Partition — Re-union  —  Ecidcncc. 

A  re  union  in  estate  propjrly  so  callod 
can  only  take  place  bet'vecn  pors.);is  wlu 
were    pirties   to  the    original  partitia!>. 

When  one  coparcener  separates  from 
the  other.s  there  is  no  presumption  that  tue  lat- 
ter  remain    united.     An  aj^reemeut  amongst 
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iho  remaining  membors  to  remain  united 
or  to  re-uuilo  must  bo  provod  like  any 
othrr    fact.     BALAIUIX     (LADMA    HAM)    v. 

IUJKHMA13AI.    5  BI.R  469=7  W  NC 

642-80  C-  725  (P- 0- 

46  Jii'puick>ise  to,  Unconditional  sale— 
Begislration—l'nbiicpoUaj. 

If  a  power  to  re  purchase  bo  given  upon 
a  corclition  tho  right  cannot  bo  enforced 
unless  the  condition  lias  beeu  complied 
with. 

The  principle  of  "  public  policy "  with 
reference  to  contracts  explained.  11  C  P  L 
B  67  referred  to.  PANDIT  GANGADIIAR 
BAG    V,   SHAMLEY.     14   C  P  L  R    1901  P. 

47  Rent— Agreement  to  pay  rent  to  co- 
Fibarers  separately,  effect  of.  PUAMADA 
NATH  KOY  V.  RAMANI  KANTA  ROY.— 
85  C-  831-     See  co-sharers. 

48  Refer  to  Court  for  decision.  Decision, 
if  appealable,  acting  as  arbitrator.  KUMAR 
SAKADINDU  ROY  v.  BHAGABATI  DE- 
EYA  CHOWDHURANI.  10  C-  W-  N-  835- 
See    Court. 

49  Rent,  to  pay— Determination  of  re7it  by 
settlement  officer— Suit  for  rent.  KEDAR 
NATH  V.  LaOHMIN  KUAR.  2  0- C-  273- 
See  Oudh  Rent  Act   XXII  of    1B86   S.  108  (G). 

50  Rdinquishmrnt,  validity  of — RAM- 
ESHWAR  PROSAD  SINGH  v.  LUCHMI 
PROSAD  SINGH.  7  C-  W.  N.  688.  See 
Hindu  Law— Will. 

51  To  stifle  prosecution  — Contract  not 
under  seal — Executed  consideration  28  B. 
m.     See  col.  252. 

52  To  stiflle  a  prosecution — Agreement  at 
ileicnce  in  a  civil  actiou — Suit  for  wrongful 
coDfiuemc  nb.     28  B.  326.     See  col;  283, 

53  Sale  of  goods — Suit  for  damages  for 
breach  of  contract— Readiness  and  willingness 
to  pay  without  making  actual  tender  of 
money.  8  C.  W.  N.  25—30  C.  865  P.  C.  See 
col;  308. 

54  To  sell— Suit  for  specific  performance 
A.  W.  N.  ICOa.  P.  117—25  A.  612-618.  See 
col.  318. 

55  Service  render  to— Suit  for  ejectment, 
15  days  notice  to  quit  32  C.  243,  See  col. 
719. 

56  Tenant — Lavihardars — -Collection  of 
rents — Partition — Proprietary  body. 

A  more  agreement  on  the  part  of  a  te- 
nant that  each  of  two  lumbardars  sshall  col- 
lect hi?  proportionate  share  of  the  entire  rent 
is  not  equivalent  to  a  partition  of  the  hold- 
ing. The  tenant  continues  to  hold  his  land 
from  the  entire  proprietary  body.  SARJU 
PROSAD  t'.   MURAT   LAL.     14  C-    P- L.    R. 

1901  ?  82. 

57  Unenforceable — Solicitor's  clerk  and 
client.     26  B.  689.     See  Agency. 

58  Unregistered — Non- testamentary  do- 
cuiioent-Secret  trust— Will.  30  C.  783.  See 
Col.  4.78. 

Agricultural  liolding-. 

Under  raiyet  heir    of— Eight    to    hold  till 


A.?ricultural  holding    (Contd.) 

end  of  agricultural  year.  ARIP  MANDAL 
V.  RAM  RATAN  MANDAL.  g  C  W-  N- 
479^31  C  757  (E.  B.)  See  Landlord  and 
Tenant. 

Agricultural  lease. 

1  Transfer  of  Property  Act  {IV  of  1882), 
sections  108  clause  (0),  111 — Mining  rights,  in 
the  case  of  peimanent  tenure — Peirnanent 
tenure— Nature  of — Agricultural  leases. 

The  holder  of  a  permanent  tenure  pos- 
sesses all  tho  underground  rights  including 
mining  rights,  unless  there  is  an  express  re- 
servation to  the  contrary. 

The  liolder  of  a  permanent  tenure  with 
heritable  and  transferable  rights  possesses 
all  kinds  of  rights  attaching  to  the  lands 
from  the  centre  of  the  earth  to  the  sky, 
unless  there  is  an  express  reservation  re- 
straining the  enjoyment  of  any  specified 
rights. 

Section  108  (0)  of  the  Transfer  of  Pro- 
perty Act  has  no  application  to  agricultural 
leases  as  laid  down  in  section  117  of  the 
said  Act.  2  C.  L.  J.  20,  7  Bom.,  100  dis- 
tinguhhed.  -SRIRAN  CHAKRABURTY  v. 
KUMAR  HARI  NARAIN  SINHA.  3  C  L. 
J.  69. 

2  Lease— Lease  of  right  to  receive  cdlleC' 
tions  of  a  village  not  an  agricultural  lease- 
Transfer  of  Property  Act  {IV  of  1882),  ss.  107, 
117 — Registration  of  lease— Oral  evidence  in- 
admissible to  prove  lease  for  a  term  exceeding 
one  year — Suit  for  arrears  of  rent — Compen- 
sation for  use  and  occupation  of  land — Making 
new  case  for  plaintiff  not  set  up  in  plaint — 
intention  to  occujyy  as  tenant  a  necessary  con- 
dition in  a  suit  for  compensation  for  use  and 
occupation. 

A  TheJia  or  lease  of  rights  to  make 
collections  of  rents  in  a  village  is  not  a  lease 
for  agricultural  purposes  within  the  mean- 
ing of  S.  117  of  the  Transfer  of  Property  Act, 
but  comes  under  S.  107  and  should  be  regis- 
tered. Oral  evidence  of  such  lease  is  inad- 
missible. 

In  order  that  a  suit  for  use  and  occu- 
pation may  be  maintainable  it  should  bo 
shown  that  tho  defendant  entered  into  pos- 
session with  the  intention  of  occupying  as 
a  tenant.  When  relief  is  asked  for  on  the 
ground  of  a  lease  for  a  certain  period  and 
not  on  the  ground  of  use  and  occupation 
the  Court  cannot  make  a  new  case  for  the 
plaintiff  and  make  a  decree  as  if  tho  claim 
was  for  use  and  occupation.  JANG  BAHA- 
DUR  SINGH  V.  EHSAN    ALI,     5  0-  C-  222- 

See  Act  IV  of  1882  (T.  P.  A.)  S.  107  Col. 
721—723. 


Agricultural  purpose 

Indigo  factory — Injunction  restraining 
tenant  from  rendering  land  unfit  for  ten- 
ancy. 9  C.  W.  87—31  C.  174  See  Specific  Re- 
lief Act  I  of  1877.  S.  6i  Col.  451. 
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Agricultural  purpose 

ly  for. 


Tjand  used  sole- 


Madras  Municipal  Act  (TV  of  1884  as 
amended  by  Act  IHoflSO?)  Section  63,  Sub- 
section  3  and  Section    103. 

In  deciding  what  for  tho  purpose  of 
sub-section  3  of  section  03  of  the  Madras 
Municipalities  Act  are  or  are  not  lands  used 
Bolely  for  agricultural  purpose,  tho  High 
Court  followed  tho  definition  of  the  expres- 
sion agriculture  as  given  in  Agricultural 
Rates  Act  (50  andOO  Vic,  Ch.  16;  and  Dr.  J. 
A.  H.  Murray's  Oxford  English  Dictionary. 
Land  in  which  potatoes,  grain,  vegeta- 
bles, etc..  are  grown,  are  lands  used  solely 
for  agricultural  purposes.  KING  EMPEROR 
V.   ALEXANDER     ALLAN.  M-    L-    J-  1902 

p.  393  =25  M  627. 

Agricultural  Rates  Act— 25  M.  627. 

Agricultural  tenant— iV.  W.  P.  Rent  Ad 
XI  of  ISSI. 

\.  S.  93  {a) — Suit  for  arrears  of  rent — Con- 
ditions for  maintenance  of  suit. 

To  maintain  a  suit  for  arrears  of  rent, 
against  agricultural  tenants,  for  the  period 
of  tenancy,  the  landlord  must  have  got  the 
rent  ascertained  either  by  an  agreement  or 
by  an  order  of  the  Revenue  Court,  under  S. 
93,  (9  A  185,  16  A  200  A.  W.  N.  1808  38  foil.) 
MANNI   TEWARI   v.   RAJ   KUMAR     LAL. 

2  A.L  Jl. 

2-  Agricidtural  tenants  occupying  a  room 
in  the  abadi  for  30  years — Ejectment,  Land- 
lord  and  tenant. 

In  this  case,  the  landlord  sought  to 
ej3ct  certain  agricutural  tenants  who  had 
been  occupying  a  room  in  an  enclosure  in 
the  abadi  for  30  years. 

Held,  that  the  suit  could  not  bo  main- 
tained inasmuch  as  it  was  apparent  that 
either  the  tenants  had  acquired  a  title  to 
the  room  by  adverse«possessioii'  or  if  it  is  ap- 
purtenant to  their  holding,  they  cannot  be 
ousted  until  their  tenancy  v/as  determined. 
NAZIR  HASSAN  v.  SHIBBA.  J.  L.  R.  27 
A.  81. 

Agricultural      tenants,      right    to 
shells. 

Landlord  and  tenant — Lease  for  agri- 
cultural purposes.     25   M.  669— See  Col.    1405 

Agriculturists  Loans    Act    XII   of 

1881 

Section  5— Ex-proprietary  tenant — Mort- 
gage of  trees  to  secure  takavi  advance  20 
A.  540.     See  Col.  755. 

Section  5  — Public  Demand  Recovery  Act 
—20  C.  537-See  Act  IV  of  1882  (T.  P.  A.) 
S.  67  Col.  618. 

Agriculturists. 

1  Punjab  Alienation  of  Land  Act  {XIII 
of  1900),  Section  9  (2) — Mortgage  by  luay  of 
conditional  sale  to  agriculturist — Reference  to 
Collector  ivhcn   necessary. 


Agriculturists    {Conid.) 

Section  0  clau.so  2  of  tho  Punjab  Aliona- 
tion  of  Land  Act  lays  down  the  procoduro 
to  bo  followed  when  a  member  of  an  agri- 
cultural tribe  has,  b'jforo  the  commence- 
ment of  the  Act,  made  a  mortgiigu  of  his 
land  in  which  there  i.s  a  condition  of  sale, 
atid  contains  no  exception  in  favor  of  such 
alienation  being  made  to  auotlior  mombar  of 
an  agricultural  tribe.  Section  9  is  in  no 
way  governed  by  section  3  (1)  of  the  Act. 
NAND  SINGH  v.  BISHEN  blNGH.  6  P. 
R    1905 

2  Town  residence  of  attachment  of-House 
occupied  by  agriculturists.  7  B.  L.  R.  085, 
See    Col.  11(31. 

Ahban  Thakurs  of  Oudh. 

Hindu  Law — Mayukha — Succession  —  Col- 
laterals — Propinquity — Family    custom. 

lu  Gujrat  tho  Mayukha  is  recognized 
as  an  outhority  of  paramount  importance 
when  it   diflers  from    fhe    Mitaksltara. 

According  to  the  Mayukha,  sons  of  a 
brother,  who  is  dead,  share  along  with  sur- 
viving brothers.  The  rule  does  not  go  be- 
yond   brothers   and  brothers'  children. 

Held,  that  the  parties,  Ahban  Thakur.s 
of  Oudh,  who  came  originally  from  Gujrat 
many  centuries  ago,  wer.3  governed  by  Ma- 
yukJiUf  and  no  custom,  contrary  to  the  rule 
of  succession  of  collaterals,  laid  down  in 
the  Mayuklta,  could  be  found  established 
by  four  instances  of  modern  times.  Although 
the  migration  took  placo  before  the  Ma- 
yukha, was  written,  it  may  well  be  that  the 
rule  was  in  force  in  earlier  times,  and  that 
on  this  point  the  Mayukha,  only  embodied 
and  defined  a  pre-existing  custom.  GllAN- 
DIKHA  BAKH3H  v.  MUNA  KUAR.  6  C- 
W.  N„  425-24  A   273- 


Air— Easement  of— See 
and  Light— 


Easement.  Air 


1    Easemtnt— Light    and     air — Damages — 
Injunction. 

Where  a  perosn  threatens  to  invade  an- 
other person's  rights  damages  cannot  be  as- 
sessed as  they  cannot  be   ascertained. 

There  is  no  rule  of  law  that  ancient  lights 
may  be  interfered  with  by  a  building  provi- 
ded it  leaves  them  an  angle  of  45  deree  of 
light,  but  in  judging  of  the  probable  effect  of  a 
proposed  building  upon  aucieut  lights,  the 
Court  may  not  unreasonably  regard  the  fact 
that  an  angle  of  45  deree  will  be  left  as  priim 
/acje evidence  that  there  will  be  no  substantial 
interference  and  may  require  this  presumption 
to  bo  clearly  rebutted  by  satisfactory  evidence. 
ABDULA  JOOSU-B  v.  BEG  MOHAMED 
HaJEE  AHMED.  6  B-  L-  R-  446- 
2.     Easement — Air — Light. 

In  cases  of  obsLructiou  of  light  and  air 
the  rule  oi  450  does  not  afford  in  all  cases 
a  correct  measure  of  relief.  The  question 
to  be  determined  in  such  cases  is  whather 
the  obstruction  causes  such  a  privjitioa  of 
light  and   air   to    the    house   as    readers   tha 
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occiip:>Hon      (>f     Iho      pame     uncomfortalile 
CHUOTALAT.     MOTIANLa],    v.       LALLU- 
J'.TTAl     SUH(  IIAKP.    6  B-    L   R    633- 
ii  jmere  Courts  Regulation, 

Jie<jt;lotioii  No.  J  <•/  lb77,  bicctioii  21 — 
Power  of  CJiivf  Coiniiiis^ioncr,  Ajvicre-Mar- 
tvaia,    to  inoke  a  icf<reiice  to  High   Court. 

A  plaint  was  returned  by  a  SulKjidinate 
Judge  for  presentation  to  proper  Courb.  An 
f>ppeftl  against  tho  order  was  dit;mis3ed  by 
the  Commissioner  of  A jmere-lMarwara.  The 
Chief  C<.m.nissioner  made  a  r  •feronco  to  tho 
High  Court  under  section  21  of  Regulation 
1  of    1877. 

Jleld,  that  as    the   Commissioner  en'.er 
taincd     no    doubt     about     ibc     questiou     of 
j  .risdiction  bis  decision    was    final,    and    no 
lofcrence    could    be    made    to  the  High  Court 
by   tlie    Chief    Commissioner.      RAJ    MAL    v. 

Panna  laL  a  W.  K  1102  P  215- 
AJniere  laws. 

Ecgvlation  HI  of  1877 y  Section  33-Moit 
gage — Bidcmplicn — Interest. 

Section  33  of  Regulation  III  of  1877 
applies  only  to  cases  in  which  the  money  is 
payable  by  the  defendants  to  the  plaintiff  and 
is  not  applicable  to  redemption  caL^cs.  NEMl 
CHAlN'I)  V.  RADHA  BALLABH,  RADHA 
BALLABH  V.  FEMI  CHAKD  W-  N-  A- 
1804  p  42-26  A.  854- 

Alaidod-Conshiiction  of  document- k\  aulad 
—  •Male  descenc'ants—Cuftovi—'Khiixx&t  Bisban 
Tpvit— Gift— Resumption  on  failure  of  male 
descendants  of  donee — Mouza  Shaldcarptir,  Raj 
Kunda,  CJtJiota  Nagvur— Landlord  and  Te- 
nant—Bengal Act   {I 'of  187.';)    Section  124. 

Found,  that  by  custom  the  heirs  of  the 
proprietor  of  village  Shakkarpur,  pergun- 
nah  Kunda,  Chhota  Nagpur  district  were 
entitled  to  resume  the  grant  in  Kliaiiat 
JDlfhaiiprit  of  the  village  on  the  failure  of 
the  lineal  male  descendants  of  the  gran- 
tee notwithstanding  the  fact  that  the  grant 
was  made  to  the  donee  and  hii  al  aulad. 
15  W.  R.,  375  501;  9  B.  L.  R.,  274,  distin- 
guished, 6  S.  D.  A.,  Scl.  Rep.  133,  follmved. 
PERKASH  LAL  v.  RAMESHYVAR  NATH 
SINGH.     81   C-    661. 

Alama'ik — ^ee  Cusiom   Fre-em^  tion. 
AUenation— 

\.  Custom —Punjab. 

g.  Hindu    Law. 

g.  Mahommadan    Law. 

4-  Miscellaneous. 

Custom  "Pun^i}^}). 

\.     Acquiescence     in — Custom— Alienation — 
Sate--Nec?ssiiy — Burden  of  proof. 

The  plaintiffs  as  reversioners  sued  in 
1891  for  possession  of  ancestral  lands  after 
the  deaths  of  the  last  male  holders,  who 
were  three  sonless  brothers.  The  owners,  by 
means   of    sales  effected     in    18Gj    and    18C1, 


Alienation    (Conid.) 

had  transferred  their  whole  landed  cs^i&te 
to  the  ancoRtor  of  tho  defendants.  Tho  Oti- 
gJTial  Court  found  that  the  sales  were  for 
eu u si d oration  and  necossity,  and  that  the 
plaintiffs  and  their  elders  had  unieHorved- 
ly  accepted  the  fact  of  the  sales  not  to  be 
questioned    and    dismissed    the   suit. 

Held,  that  the  defendants  had  sufficient- 
ly proved  acquiescence  by  (1)  the  very  long 
time  during  which  plaintifTd  gave  out  not 
the  srnallest  intimation,  that  they  intended 
to  obj(  ct  to  the  sales  ;  (2)  tho  plaintiffs'  to- 
tal silence  on  tho  subject  in  1867  v^^hen  a 
partition  was  proceeding,  and  (3)  plaintiffs* 
taking  somo  land  in  suit  as  tenants  from 
the  vendee  without  warning  him.  of  their 
own    prospective    claims. 

Held,  further,  that  as-  regards  'neces- 
sity, the  sales  took  place  so  many  years 
ago  and  there  was  so  complete  an  absence 
of  all  intimation  that  vendee  would  some 
d{i,y  have  to  dofend  his  position,  that  no- 
thing more  should  be  required  of  defen- 
dants in  the  way  of  proof  than  the  deeds 
ajd  his  own  solemn  affirmation  on  the 
point.     RODA   ?;.  H\RN AM  SINGH.     19  p. 

L    R    1903-102  P.  R.  1902- 

2-  Acquiescence  in — Custom — Alienation- 
Gift  to  dauglUer'^s  son — Limitation  Act  {XV  of 
1877),  ScTiedide  II.  Article  91 — Suit  for  posses- 
sion-  —Appeals — Consolidation  of. 

On  the  16th  May  1867  a  child'less  pro- 
prietor gifted  t3  bis  daughter's  sons  the  pro- 
perty in  dispute,  which  included  a  share  la 
the  shamilat.  The  plaintiffs  who  were  his 
reversioners  did  not  dispute  the  gift  at  the 
time  although  they  were  aware  of  it.  In 
1879  there  was  a  dispute  regarding  a  portioa 
of  the  shamilat  lands  and  the  plaintiffs  ob- 
tained bj'  compromise  a  share  in  it.  Nearly 
twelve  years  after  the  death  of  the  donor 
which  happened  on  the  8th  September  1886, 
the  plaintiffs  sued  the  donees  for  posses- 
sion. 

Ueld,  that  the  above  circumstances 
proved  acquiescence  on  the  part  of  the 
plaintiffs,  and  the  gift  was  invalid  by  custom 
and  Ihey  were  not  entitled  to  the  decree  for 
possession. 

Obitor  dictum. — The  suit  was  barred  by 
limitation  under  the  rule  laid  down  in  Pun^ 
jab  Record  No.  23  of  1902,  S.  C,  28,  P.  L.  R., 
1902. 

Held,  also,  that  when  two  appeals  are 
prefened  against  a  single  decree  the  appeals 
should  be  consolidated,  and  a  sicgle  decree 
passed  on  appeal  in  the  case,  but  if  the  Ap- 
pellate Court  passes  tv/o  decrees  there  should 
be  but  one  further  appeal  to  the  Chief  Court 
against  them  by  the  aggrieved  party,  KAM- 
MUN  V.  HAIDAR.     133  P.  L-  K,  1902- 

3.    By  adopted  son — Power  to   transfer  pro- 
perly inherited  from  adoptive  falhcr. 

Held,  that  under  customary  law  an 
adopted  son  does  not  take  an  estate  in  tha 
property  of  his  adoptive  father  more  limited 
than  that  which  Le  ti>kes  in  tho  property 
of  his  natural   father,  and  also   that  tbtira  ia 
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Alienation    (Conld) 

no  distiiiction  between  the  right  to  alionale 
thfi  prop.-rtv  acquired  in  either  cas^'.  l"'AT- 
TEII  SINGH  V.   NKHAL  SINGH.     28  P-  L- 

R,I901-25P  R.  1901. 

4.  By  adoptive  father— Suit  by  a  r3ver- 
sioncrduiing  the  minority  of  the  adopted 
Bon  maintainabio.  50  P.  R.  1908.  See  col. 
1669. 

5.  By  adopted  son — Rigid  of  sons  born  be- 
fore the  ado'ption  of  their  falJier  to  contest  the 
alienation. 

Sons  born  before  the  adoption  of  their 
father  cannot  contest  an  alienation  by  their 
father  of  property  inherited  by  him  from 
}iis  adoptive  father,  when  the  latter  belongs 
to  a  different  tribe.  The  right  to  contest 
alienations,  as  laid  down  iu  107  P.  11.  1887, 
is  based  on  the  theory  that  all  the  persons, 
who  j>re  descended  in  the  male  line  from  the 
original  owner  of  the  property,  have  a  sirt 
of  "  residuary  interest  "  in  it,  or,  in  other 
words,  that  the  property,  in  a  serso,  belongs 
to  all  the  male  descendants  in  the  male  line 
of  the  original  owner.  Where  the  father  and 
the  adopted  son  are  of  diflerent  tribes  and  in 
no  way  related  to  each  other  the  theory  will 
not  apply.  (107  P.  R.  1887  and  25  P.  R.  1901 
dist.)  TULSI  V.  RAM  RAKHA.  66  P.  R- 
1908 

6  By  adoptive  father — Custom— Miena- 
lion — Adopted  sow's  right  tocbject  to  alienation 
made  before  adoption. 

Held,  that  in  accordance  with  custom 
a  transfer  by  a  sonless  father  cannot  bo  dis- 
puted by  his  subsequently  adopted  son. 
RATNA  V.  GULAB    SINGH.     42  P  I-    R  Of 

1901. 

7  Bhabras  of  Rawalpindi— Joint  Hindu 
family — Non-joinder  of  all  the  members  of 
the  family  as  plaintiffs.  15  P  L  R  1802-  See 
Col,  1374. 

8  Bhandari  Khatris  of  Vairoival  village. 
Taran  Taran  Tahsil  Amritsar  Diatrict.  C.  P, 
C,  18S2,  S.  56a.  Issues  of  preliminary  nature 
— Custom — Alie7iation~  -  A  iicestral  property— . 
^arn  Taran  Tahsil,  Amritsar  District. 

When  the  Court  of  First  Instance  dis- 
misses plaintiff's  suit  to  set  aside  gift  of 
ancestral  property,  holding  that  (1)  the  land 
in  dispute  is  not  ancestral;  (2i  the  plairjtiff 
cannot  by  custom  object  to  the  alienation, 
and  (3)  the  suit  is  time  barred,  and  the 
Court  of  appeal  upsets  the  findings  on  these 
points,  it  is  competent  to  remand  the  suit 
under  Section  562  of  the  Civil  Procedure 
Code. 

Found  that  the  plaintiff  on  whom  the 
onus  lay,  had  failed  to  prove  a  custom  whvre- 
by  Bhandari  Khatris  of  Viarowal  village, 
Taran  Taran  Tahsil,  of  the  Amritsar  District, 
are  prohibited  from  alienating  ancestral 
property  without  the  consent  of  coll  I'erals. 

The  fact  that  some  Khatris  who  own 
land  in  a  village  are  described  in  the  Revenue 
Records  as  kliud  kasht  does  not  prove  that 
they  are  agriculturists  in  the  sense  that  they 
are  dependent  on  agriculture. 

The  Record   of  Rights  cannct  operate   to 


Alionation    [Contd.) 

make  a  proprietor  an  agriculturist  and  Kub« 
jt'ct  to  customs  whicli  governed  agricul- 
turists. A  nonugricv'lturist  proprietor  is 
i)0und  by  so  mucli  of  the  Rceord-of-Rights  via 
dt^als  with  preemption  and  similar  customs, 
bat  in  matters  of  succession  and  alienation 
he  cannot  bo  bound  by  custom  and  Hindu 
Law  at  the  same  time. 

The  Kiwnj  i-Am  of  the  Tahsil  though 
attested  by  land  holding  non-agriculturisb 
Khatris  does  not  make  the  customs  as  to 
succession  and  alienation  {'.pplicable  to  them 

It  does  not  follow  that  because  a  Khatri 
family  follows  agricultural  pursuits  it 
adopts  the  general  cu>,tTm  of  agriculturists. 
HaUNAM  SINGH  V.  DEVI  CHAND.  117 
P  LR1901. 

9  Brahmans  of  Maiihala  Village,  Tahsil 
Lahore— Burden  of  proof  -  Agricultural  tiibs. 

Held,  that  no  presumption  arose  in  the 
suit  which  was  to  set  aside  an  alienation 
by  a  childless  proprietor,  the  parties  to 
which  were  Brahmans  of  Manhalla 
village,  Tahsil  Lahore,  that  these  Brahmans 
holding  lands  were  agriculturi?ts,  pure  and 
simple,  and  were  governed  by  customary 
law  in  matters  of  succession  ;  and  that  the 
party  alleging  that  they  were  not  governed 
had  failed  to  prove  it.     MOTI  RAM  v.  SANT 

RAM.    103  PR  1902, 

10  By  brother — Salcof  ancestral  property  by 
brother  in  lieu  of  necessmy  and  antecedent  d^bts 
of  f ather  —  Rights   of   viinor  br)thers. 

The  plaintiffs,  who  were  Hindus,  sued  for 
a  dcclaraUon  that  a  sale  of  ancestral  proijorty 
by  their  brothers  to  the  defendant's  fathor, 
during  the  minority  of  the  plaiotiffs,  shall 
be  iuoporative  as  against  the  plaintiffs'  right. 
It  was  found  that  the  consideration  for  tha 
sale  was  necessary,  and  just  antecedent  debts 
incurred  by  the  plaintiffs'  father  and  somo 
money  taken  for  his  obsequies. 

Held,  that  the  sale  wa^  binding  on  the 
plaintiffs.  CHANDAN  xMAL  v.  JIWaN  48,  P. 

L  R.  1903- 

11.     By  daughter  of   ancestral  estate  inherit- 
ed from  her  father  in  the    absence   of   his   male 
collateral  sisters  right  to  contest  the  alienation. 
In    this   suit   the   part'es   wore  sayads  of 
Gurgaon  District  and    the  daughter  of  a  male 
I  proprietor    having     inherited    from    him    pa- 
ternal   ancestral     estate    in  default   of     male 
heii's  had    alienated    the  property.     This  suit 
was  brought    by    her    father's    sisters  and  the 
I  sitters  son  contesting    the   alienation. 
I  Hiid,    that   by  custom   of    the   pi  rties  ia 

I  this  case  tiie  daughcr  had  succeedi  d  as  a 
1  full  owner  to  the  ancestral  lands  of  her  dc- 
c-3ased  father  and  therefore  plaintiffs  suit 
was  not  maintainable,  a  female  heir  who 
has  a  righ-t  to  succeed  to  another  female 
can  control  her  acts  only  if  she  proves  that 
she  is  really  entiiled  to  succetd  on  the 
alienor's  death  and  the  alienor  has  only  a 
limited  interest  hke  that  of  a  widow,  but 
she  can  never  contest  an  alienation  made  a 
j  male  propiietor  even  if  the  latter  is  child- 
less arc    made    by   a    femaic  holder    who  is  a 
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full  owner  just  liko  a  malo  proprietor.  00 
P.  U.  1801,  74  P.  U.  1800,  16  and  00  P.  11. 
l!»Oi),  10,  01  and  72  P.  U.  lOOG  rofcrrod  to. 
INIAQSUDULNISA    r.  KANIZ  ZOHUA.     135 

P.  K.  1908. 

12  By  childless  male  proprietor — Custom 
— Alienation— Sale  by  cliildless  proprietor — 
Suit  by  collaterals  lohen  the  proprietor  left 
widow    and  daughter-in-law. 

A  suit  for  a  declaration  that  an  aliena- 
tioa  of  ancestral  property  by  a  sonless  pro- 
prietor is  of  no  effect  as  against  the  plaint- 
iffs, his  collaterals,  is,  not  barred  by  reason 
of  the  presence  of  female  heirs  of  the  pro- 
prietor. 

But  until  death  or  re-marriage  of  the 
widow  of  the  deceased  proprietor,  entitled 
to  a  life-estate  the  collaterals  are  not  entitl- 
ed to  claim  possession  from  the  alienee — 6 
All.,  428;  15  All.,  132,  not  followed.  6  All. 
431  ;  127  P.  R.  1804  referred  to.  SUNDAR 
SINGH   V.   SAIN    DITTA.     29  P-  R  ,    1903. 

33-  Custom — Alienation — Power  to  trans- 
fer ancestral  property — Rawals  of  Mauza 
Budala,  Nurpur  Tahisl,  Kangra  District — Ad- 
missibility of  previous  judgments — Mortgage 
— Unequitable  conditions — Onus — Undue  in- 
fluence. 154  P.  L.  R.  1902—6  P.  R.  1902.  See 
col.  159. 

14.  By  childless  proprietor — Custom — Alie- 
nation Gift — Ancestral  property — Chatha  Jats 
0/  Wazirabad. 

Held,  that  no  custom  was  established 
whereby  a  Chatha  Jat  of  Wazirabad  tahsil 
could  make  a  g'ft  of  a.  small  portion  of 
ancestral  property  in  favour  of  one  of  his 
grandsons  to  the  prejudice  of   the  others. 

Held  that  in  the  absence  of  custom  pro- 
perty purchased  with  the  profits  of  ancestral 
property  is  not  ancestral,  but  the  purchase 
of  property  with  the  amount  of  compensa- 
tion awarded  by  Government  for  ancestral 
property  is  in  the  nature  of  exchange  and  a 
gift  of  ancestral  property  or  of  property 
exchanged  with  ancestral  property  by  a 
Chatha  Jat  of  Wazirabad  Tahsil  in  favour  of 
one  of  his  grandsons  to  the  prejudice  of 
others  is  invalid  by  custom.  SAEIDAR  v. 
PIR  MUHAMMAD.     8  p.  L-  R-  1901- 

15  By  Childless  proprietor — Custom  — 
Alienation — Gift  in  favour  of  one  of  collat- 
erels—King  Jats  of  Hoshiar pur  District , 

It  tas  been  established  in  a  great  many 
cases  among  various  tribes  of  the  Central 
Pun  jib  that  by  custom  a  sonless  Jai  may 
alienate  his  land  to, — indeed  appoint  as  an 
heir,  one  out  of  his  near  collateral  kinsmen 
to  the  exclusion  of  others  in  cases  where 
alienations  to  a  stranger  would  be  entirely 
restricted. 

Held,  that  the  custom  was  applicable  to 
king  Jats  of  the  Hoshiarpur  district  and 
the  gift  of  a  portion  of  his  property  by  a 
hing  Jat  to  one  of  his  collaterals  who  had 
rendered  services  to  the  donor  in  the  way 
of  cultivating  his  land  for  him  and  sup- 
plying him  with  food  stuff  was  not  invalid. 
P.   22.,   ILQ  of  1886;  16  and  85   0/  1889;  18 
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and  19   of   1891;    113  of  1892  and  116  of  1891, 
referred  to.     RALLA  ?;ers?t.s  BANNA.  6.  P.  L« 

a,  1901=P.  R.,  14  of  1901 

16.  By  childless  proprietor — Custom — Aliem 
nation — Gift — Will — Mair  Manas  of  Jhelum 
District — Alicnatioyi  by  childless  proprietor — 
Right  of  agnates  after  his  death  in  the  presence 
of  his  luidow — Ancestral  property — Property 
purchased  loith  income  from  ancestral  pro- 
perty— Property  conjiscaled  and  released  in 
favor  of  a  member  of  the  tribe- -Acctetions  — 
Burden  of  proof — Civil  Procedure  Code  {Act 
XIV  of  1882)  Section  3Q8— Representative  of 
deceased  party  already  a  party  Jo  proceed- 
ings. 

Held,  that,  by  custom  prevalent  among 
Mair  Manas  of  Jhelum  District,  a  childless 
proprietor  is  not  entitled  to  alienate,  by  gift 
or  will,  ancestral  property  to  the  prejudica 
of    his   agnates. 

The  burden  of  proving  custom  permit- 
ting such  alienations  lay  on  the  alienees, 
and  they  had  failed  to  discharge  it.  The 
RiwaJ-nama  of  the  Chakwal  Tahsil  is  not 
of  very  great  authority  on  the  question  of 
such  custom. 

The  initial  presumption  as  to  agnatic 
succession  regarding  onus,  laid  down  in  P. 
R.,  107  of  1887,  is  applicable  in  the  Wes- 
tern as   well   as   in    the  Central    Punjab. 

The  theory  of  agnatic  succession  lying 
at  the  root  of  Punjab  Customary  Law  can 
have  no  application  where  the  property  has 
not  descended  from  a  direct  male  ances- 
tor common  to  the  parties,  wbo  are  tak- 
ing part  in  ^litigation- P.  R.  125  of  1890  and 
125  of  1893,   referred   to. 

Where  a  childless  proprietor  alienates, 
by  will  and  gift,  ancestral  property,  which 
he  is  not  authorised  to  do  by  custom,  the 
reversioner  on  his  death  is  not  entitled 
to  a  decree  for  possession  during  the  life- 
time of  the  alienor's  widow,  but  he  can 
rightly  claim  a  deolaratiju  that  the  gift 
and  the  will  shall,  on  the  death  of  the  widow, 
be  inoperative  to  bar  his  right  as  an  heir 
of    the    deceased    proprietor. 

Under  Customary  Law  property  acquir- 
ed by  the  income  of  ancestral  property  is 
not  regarded  as  ancestral  property. — P.  L. 
R.,  3  of  1901;  P.  R,  4  of  1900;  S.  C,  P, 
I/.  P.,  1900,  p.  152,  and  P.  R.  12  of  1901. 
followed. 

Land  and  houses  which  accrue  to  a 
mo-mber  of  the  proprietary  body,  by  reisoa 
of»his  manibership  of  that  body,  are  regar- 
ded as  ancestral  property  and  not  as  a  self- 
acquisition.— P,  P.,  10  of  1893,  folloioed. 

In  a  suit  to  set  aside  an  alienation  of 
ancestral  property,  as  prohibited  by  custom, 
the  burden  lies  on  the  plaintiff  to  prove 
that  the  property  alienated  is  in  the  na- 
ture of  ancestral  property. — P.  R.  2  of  1881 
folloioed. 

Property  purchased  by  the  common 
ancestor  of  the  parties  in  the  village  Nau- 
rang,  which  was  confiscated  by  Government 
and  subocquently   released  in    favor   of   one 
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of  bis  descendants,  held  to  be  acquired 
property  of  the  person  in  whoso  favor  it 
was  released,  as  it  did  not  nppear  that  the 
release  was  made  to  him,  as  the  descend- 
ant of  the  original  cwner  ;  but,  on  the 
contrary,  because  he  himself  was  a  capable 
man,  able  to  undertake  rosponaibility  and 
there  was  no  one  fit  to  be  put  in  as  owner. 
But  the  property  in  the  village  Padshahan, 
excepting  the  lands  acquired  by  gift  and  pur- 
chase by  the  alienor,  was  held  to  be  ancestral 
property  of  the  parties,  as  it  was  shown  that 
at  least  the  nucleus  of  the  landed  property 
had  descended  from  an  ancestor  common  to 
the  parties  and  accretions  to  such  a  nucleus 
assume  the  s<irae  character. 

One  of  the  appellants  died  during  the 
pendency  of  the  appeal,  and  no  application 
was  made  by  the  representative  of  the 
appellant,  who  w*s  a  party  to  the  ap- 
peal in  another  right,  to  be  placed  on 
record  as  representative  of  the  appellant. 

Held,  that  no  action  was  required  with 
reference  to  the  provisions  of  section  36S 
of  the  Civil  Procedure  Code,  and  the  appeal 
did  not  abate  in  respect  of  the  right  of 
deceased    appellant.     HAIDA  R  KHAN  u.  JA- 

HaN  khan,  50  PR  1902  =  65  P.  L.  R. 
1902. 

17  Gift  by  childless  proprietor — Suit  for 
possession  by  next  reversioner  on  the  death 
of  the  proprietor— 122  P.  L.  R.  1902— See  Col. 
1860. 

18  Suit  by  reversioner  that  gift  by  child- 
less proprietor  in  favour  of  his  sister's  son 
adopted  more  than  six  years  before  suit 
was  invalid  68  P.  B.  1903 -See  Col.  1902. 

19  Alienation — Gift — Childless  proprietor 
— Claim  by  reversioner  that  alienation  was 
invalid  as  against  his  interest— Suit  for  pos- 
Be.csion  of  property  on  the  death  of  alienor 
—56  P.  R.  1903—93  P.  L.  R.  19C3-  See  Col. 
1867. 

20  By  childless  proprietor — Custom — Hin- 
du Law — Succession — Alienation — Dati(jhier*s 
son — Hindu  goldsmiths  of  Umballa  City — 
Burden  of  proof — Ancestral  property. 

The  plaintiffs  reversioners  in  the  fifth 
degree  of  a  childless  proprietor,  a  Hindu 
goldsmith,  resident  of  Umballa  City,  sued 
for  a  declaration  but  a  gift  of  ancestral  pro- 
perty by  the  proprietor  in  favour  of  his 
daughter's  son  was  inoperative  as  regards 
their  rights. 

Held,  that  in  the  absence  of  proof  of 
special  custom  the  parties,  Hindu  gold- 
smiths of  Umballa  City,  were  governed,  in 
matters  of  succession  by  Hindu  Law,  and 
that  the  plaintiff  had  no  right  to  sue-  P. 
R,  50  of  189?,  24  of  1900,  S.  C  ,  P.  L.  R.  1900 
p.  437;  P.  R ,  79  of  1901,  S.  C ,  107  P.  L. 
R.,  1901,  P.  R.,  119  of  1901,  S.  C,  6  P.  L. 
R.,  1902;  P.  R.  103  of  1902,  3  of  1901  S.  C,  P 
L.  R.,  1900  p.  287  referred  to. 

It  is  for  the  roversionors  in  such  a  suit 
to  clearly  prove  that  the  property  gifted  was 
ancostrnl.     MhNGTC  V.  CHUNI  LAL.  174  p. 
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20  a».  Custom— Alienation  by  chi- If^sn  pr/y. 
prietor — Qift  to  daughter  and  her  son  — \wan<! 
of  Dhanal  village,  Jullundur  Tabs:!. 

Hdd,  that  a  gift  of  ancestral  property 
by  a  sonless  proprietor  in  favour  of  hfi 
daughter  and  her  son  is  valid  by  custom 
among  Aiuans  of  ^Tau^l  Dlianil  of  the  Jhul- 
lundur  T.ihsil.  KHAIRU  u.  FATTU.  41 
P  L  R  1903-14  P   R  1903 

21  Of  acquired  property — Suit  for  poi- 
session  of  property — Construction  of  docu- 
ment—Gift.  2  P.  L.  R.  1905—74  P.  R.  1904. 
See  col.   1861. 

22  By  childless  propri  tor  to  daughters  or 
relations  in  the  fert^ale  line-Phapra  Moghah 
of  Jhelum  Dlst,rict—On\m — Custom. 

Held,  that  the  plaintiff's  collat'rals  of 
a  childless  male  proprietor  on  whom  thi 
burden  of  proof  lay,  had  failed  to  establish 
that  among  Phapra  Moghals  of  the  Jhelura 
District  a  childless  male-proprietor  was  dis- 
qualified from  alienating  his  ancestral  pro- 
perty to  his  daughters  or  other  relations  ia 
the  female  line  as  against  the  rights  of  hii 
male   agnates. 

In  applying  the  Full  Bench  ruling  Pun- 
jab Record  No.  107  of  1887  to  determine  on 
which  side  the  burden  of  proof  should  hi 
laid,  the  creed,  tribe  and  locality  of  tba 
parties  to  the  suit  ought  to  be  taken  into 
consideration. 

Before  applying  the  Full  Bench  ruling 
the  plaintiffs  ought  at  least  to  show  the 
nature  of  the  tribal  tenure  of  land  and  faotg 
bringing  the  tribe  within  the  general  prin- 
ciple laid  down  in  the    ruling. 

A  rule  of  onus  laid  down  by  a  Bench  of 
the  Chief  Court  as  regards  an  is=5U9  jf  fact 
relating  to  custom  is  not  exactly  on  thi 
same  footing  as  a  rule  of  omis  laid  down  by 
law.  It  is  a  mere  general  statement  on  that 
point  deduced  from  a  con3idera.tion  of  nu- 
merous instances  that  a  certain  state  of 
facts  is  probable  when  certain  other  fac^a 
have  been  proved  to  exist.  But  it  oannob 
take  the  same  place  as  a  rule  of  onus  laid 
down  in  the  Evi^ieno-a  Act. 

If  the  rule  was  found  to  be  applicahh 
to  the  tribe  itself  by  a  Full  Bench  or  con- 
sensus of  Division  Bench  rulings  of  the  Chio£ 
Court  the  onus  might  properly  be  thrown  oi 
the  defendants. 

The  fact  that  no  contests  on  the  part  -t 
the  agnates  ever  took  place,  except  in  re- 
cent times  must  raise  some  prer,umption  in 
favor  of  the   custom    of    free   alienation. 

No  custom  can  be  recognise!  as  of 
binding  authority  unless  it  is  generally,  it 
not  universally,  recongnizt^d,  and  this  ii 
specially  true  when  an  old  established  cu^*- 
tom  is  alleged  to  be  suparsedo-d  by  another, 
HASXN   V.    JAHANA.     93    p.    L-  R-    1904^ 

71  p.  R.  1904. 

23  By  cliudless  proprietor — Custom — AbC' 
nation — O  ft  of  ancfstril  property  by  chill' 
le<is  proprietor — Burden  of  pro  f — Suit  to  en- 
force gift — Death  »f  donor  pending  suit — Gift 
held  invalid — Decree  by  riqht  of  inheritance. 
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In  Ihe  absonco  of  proof  of  a  special  cus- 
tom bo  that  offoct  tho  proaumptioii  is  against 
the  power  of  a  ohildloss  propiotor  to  alienate 
his  ancestral  Lirid  by  gift  to  one  heir  to  tho 
projudico  of  others.  P.  II. ^  35,  52  and  Gl  of 
1892  ;  90  of  1893  ;  59  and  79  of  1895,  followed. 

The  donee  from  a  childless  proprietor 
under  a  gift  of  ancestral  property  sued  for 
possession  by  enforcomeut  jf  the  gift.  The 
donor  died  during  the  pendency  of  the  suit. 
The  Court  found  against  the  validity  of  the 
gift.  A  decree  was  passed  in  favour  of  the 
planitiff  for  such  share  in  the  property  as  he 
was  entitled  to  inherit  from  the  donor,  the 
necessary  parties  to  a  suit  for  inheritance 
being  on  record  and  no  objection  being  taken 
to  the  decision  of  the  suit  on  the  right  of 
inheritance.     SUKHA    v.    NIHAL    GHAND. 

66  p.  L.  R  1904 

24 — Custom — Alienation— Gift  by  childless 
proprietor  to  one  collateral  to  the  exclusion  of 
other  collaterals — Sahota  Jats  of  Hushiarpiir 
Tahpil. 

Held,  that  by  custom  prevailing  among 
Sahota  Jats  of  Hushiarpur  Tasliil,  a  childless 
male  proprietor  may  transfer  ancestral 
property  to  a  collateral  who  has  rendered 
services  to  him  to  the  exclusion  of  other 
collaterals  in  the  same  degree.  41  P.  R., 
1900,  S.  C,  P.  L.  B.  p.  343,  referred  to.  DAL 
SINGH  V.  PURAN  SINGH.     36  P  K  1904- 

25  Custom— Alienation — Gift  to  one  of 
several  heirs  in  lieu  of  services — Nam  Rajputs 
of  Jallandhar  District. 

Found,  that  by  custom  prevailing  among 
Naru  Rajputs  of  the  Jallundar  District  a 
childless  male  proprietor  hag  power  to  make 
a  gift  of  his  ancestral  land  at  pleasure  in 
favor  of  one  of  his  agnatic  heirs  fro  the 
prejudice  of  others,  if  there  is  a  special 
conaeciion  between  him  and  the  donee,  such 
as  association  with,  and  service  by,  the  latter, 
and  grounds  of  a  like  nature. 

Such  custom  ia  not  one  in  derogation 
of  the  agnatic  principle  affirmed  in  the  Full 
Bench  cases  as  Nos.  107  P.  R.,  1887  and  53 
P.  R.,  1893=  It  is  consistent  vjrith  that 
principle  and  is  based  on  special  grounds. 
The^  right  of  a  childless  male  owner  to 
appoint  an  heir  is  generally,  if  not  univer- 
saJly,  acknowledged,  and  it  has  been 
lightly  treated  as  merely  a  form  of  gift.  It  is 
confounded  on  considerations  of  equity  and 
convenience,  for  the  childless  male  owner 
ought  to  be  allowed  to  make  arrangements 
for  his  comfort  and  maintenance  in  his  old 
age,  and  for  a  companion  to  help  him  in 
his  daiiy  affairs.  He  cannot  be  compelled 
to  nurse  his  property  for  the  benefit  of  his 
agnates-  irrespective  of  all  personal  consi- 
derations. If  he  can  appoint  an  heir  nn 
these  grounds,  it  is  not  unreasonable  to 
expect  that  custom  would  allow  him  to 
make  a  gift  where  the  donee  is  not  actually 
adopted  as  a  son  or  appointed  heir,  but  is 
specially  connected  with  the  donor  by  being 
associated  or  helping  in  cul'tivaiion  and 
lendering    his  service.    Such  a  persoa  hold^ 
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a  position  very  analogous  to  that  of  the 
adopted  son  of  adopted  htnr.  PUNNU  KUAN 
V.    SANDAL    KHAN.     2-    P-    L     R.    1905  = 

92  PR  1904.   ♦ 

26  ^Z/  childle.fis  male  proprietor —Gift  in 
liru  of  services  to  one  of  several  heirs — Burden 
of  pro(f — Custom. 

He'd,  that  the  plaintiffs,  on  whom  the 
burden  of  proof  lay,  had  failed.to  establish 
that  a  gift  of  ancestral  property  by  a  child- 
less male  proprietor  made  in  favor  of  a  ne- 
phew and  a  cousin  to  the  exclusion  of  other 
relations  equally  related  to  him  was  in- 
valid by  custom.  8  P.  R.,  1891  18  P.  R., 
1890,116  P.  fi.,  1894,113  P.  R.,  1891,  101  P. 
R  ,  1892,  79  P.  R.  1896,  86  P.  R.,  1904,  85  P. 
R..  1904,  22  P.  R.,  1904,  s.  c,  40  P.  L.  R.,  1904 
rf/6rmZ/o.  NUR  HUSAIN^?.  ALI  SHER.  33. 
p.  R.  1905. 

27  i^y  childless  male  proprietor- Will^Gift 
in  hen  of  services  —JJdwars  of  Hushiarpur  DiS' 
trict — Custsom. 

It  is  a  well-known  rule  of«Customary  law 
that  a  childless  male  proprietor  can  make  a 
gift  of  his  laud  to  one  of  his  male  relatives, 
and  even  to  a  more  remote  relation,  without 
the  consent  of  other  relat  onsin  consideration 
of  services  rendered  to    him. 

Foiuid,  that  by  custom,  prevailing  among 
Jhawars  of  Hushiarpur  District  a  childless 
male  proprietor  was  competent  to  bequeath 
his  lajid  in  favor  of  one  of  his  collaterals  who 
had  rendered  him  services,  to  the  exclhsion  of 
other  collaterals.  48  P.  P.,  1903  (P.  B.)  s.  c.  Ill 
P.  L.  R,  1903  (F.  B  )— 2  P  P., 1894  referred  to, 
RAJADA  V.    LEHNU.— 96.  P.  R.  1905- 

28  By  childless  proprietor — Right  of  d^- 
tant  collaterals  to  object — hocus  standi — 
Bajivah  Jats   of    Sialkot    District — Custom. 

Found,  that  among  Bajwah  Jats  of  Sial- 
kot District  collaterals  so  distantly  related 
as  the  eleventh  degree  from  the  common 
ancestor,  are  not  entitled,  by  custom,  to 
object  to  an  alienation  by  a  childless  pro- 
prietor. P.  R.,  20  of  1890,  followed.  P.  R., 
135  of  1894  and  14  of  1895,  referred  to.— 
HARDAS   SINGH    v.    RUTA.     94  P  R- 1903. 

29  Suit  by  collectors  who  had  left  the 
village — By  childless  proprietor — Sale  to  re- 
mote collaterals — Suit  by  next  collaterals 
who  had  left  the  village  and  settled  in  another 
village — Burden  of  proof — D.smissal  of  suit 
— Finding  of  fact  not  appealed  against  by 
defendants — c  us  Cum. 

The  plaintiffs,  who  were  related  to  tiie 
vendor,  achildles-;  proprietor  in  the  fourth  de- 
gree, and  were  his  next  heirs,  sued  him  and 
his  vendee,  who  was  also  a  collateral  of  the 
vendor,  though  not  so  neatly  related  as 
plaintiffs,  for  a  declaration  that  the  sale  of 
ancestral  property,,  effected  by  the  proprietor 
would  not  affect  their  reversionary  inter- 
ests. The  plaintiffs'  father  had,  some  time 
prior  to  1857,  left  the  village  where  the 
|>roperty  was  situate,  and  had  settled,  with 
his  family,  in  another  village. 

It  was  contended,  on  behalf  of  the  de- 
fendants, (1)  that  the  ^lainti.fi.s.  had  lost  th'jjj* 
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rights,  because  they  were  no  longer  mem- 
bers of  the  village  community,  being  renid- 
ents  of  another  village;  and  (2)  that  the 
alienation  was  valid  as  in  favour  of  a  col- 
lateral. 

Held,  that  the  contentions  were  not 
sound.  It  was  not  for  the  plaintiffs  to  show 
tliat  they  had,  by  custom,  a  right  to  claim 
the  declaration  prayed  for.  And  since  the 
defendants  had  failed  to  prove  that  the 
plaintiffs  had  no  right  to  sue,  and  the  Lower 
Appellate  Court  had  found  that  there  was  no 
necessity  for  the  sale,  a  finding  from  which 
the  defendants  had  not  appealed,  and  which 
was  therefore  binding  on  the  Chief  Couft, 
the  plaintiffs  were  entitled  to  the  declara- 
tion prayed  for.  KALA  SINGH  v.  NARAIN 
SINGH.    128  p.  L.  R.,   1902-75    P    R, 

1902 

30  By  father — Custom — Alienation — Will 
— Awans  of  Tahsil  Khushab — Ancestral  pro- 
perty- Income  derived  from  Ancestral  pro- 
perty. 

Held,  that  in  the  Aioati  tribe  of  Mauza 
Uchbali,  Tahsil  Shahpur,  a  father  has  no 
power  to  distribute  his  ancestral  property 
among  his  sous  unequally  and  to  disinherit 
a  lawful  son,  and  the  fact  that  he  endeav- 
oured to  do  so  by  will  does  not  better  his 
position.  P  R  26  of  1901  distinguished- 
Income  and  profits  derived  from  ancest- 
ral property  do  not  const)  tute  ancestral  pro- 
perty under  Customary.  P.  R.  4  of  1900, 
followed.     MEHR  KHaN  v.  KARAM  ILAHI. 

161  P  LR.    1901=13  P  R    1801 

By  father  -  Custom— Alienation — Sale-Power 
of  father — Lohara  of  Julhmiur  Tashil. 

Held,  that  the  parties  to  the  case,  Lohara 
of  Jullundur  Tahsil  having  become  agri- 
culturists were  governed  by  custom  which 
limits  the  alienation  of  ancestral  land,  and 
not  by  Muhammadan  Law.  KAKa  versus 
RANJIT  SINGH   p.  L.  R.  48  of  1901- 

32  By  father — Custom — AUenatio7i — Unequal 
distribution  of  property  among  heirs  by  a 
childless  proprietor — Muhammadan  Raj- 
puts  of  Amritsat  District — Onus  probandi  — 
Acquiescence. 

The  general  rule  in  the  Punjab  among 
agriculturists  is  against  unequal  distribution 
amongst  heirs.  Where  decisions  are  in 
favour  of  such  alienations  there  have  been 
special  circumstances,  such  as  services 
rendered  by  the  alienee  to  the  alienor,  or 
remoteness  and  non- residence  or  the  ojius 
has  been  held  discharged  by  proof  of  special 
custom. 

In  a  suit  the  parties  to  which  were  Muhm- 
madau  Rajput  of  Amritsar  District,  \\eLd, 
that  the  initial  onus  was  upon  the 
party  supporting  the  validity  of  the 
alienation  to  prove  special  custom  sanctioning 
unequal  distribution  among  collaterals,  and 
that  the  onus  was  not  discharged. 

In  the  matter  of  alienation  under  Custo- 
mary Law  long  subsequent  Mlence  is  pre- 
bumptive  evidence  of  consent  at  the  time  be- 
sides coDstitvitiDg  laches.  Where  it  was  found 
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that  nearly  all  the  plaintiffs  bad  been  concorn* 
od  either  in  purchasing  land  from  the  alienor 
to  the  exclusion  of  other  collaterals  or  cul- 
tivating under  or  exchanging  with,  the  alie- 
nees land  which  was  subject  of  the  suit, 
hi'ld,  that  the  above  facts  were  very  strong 
presumptive  evidence  of  passive  assent  of 
all  the  collaterals  to  the  alienation  which 
was  sufficient  to  bar  the  suit.  AMIR  v. 
Mussammat   ZEBO.     42  P   R  1902. 

33  -S.V  father —Custom — Alienation — Fa- 
ther's  powers  of — Ancestral  property — Ajitece- 
dent  debt — Necessity. 

When  a  father  has  mortgaged  ancestral 
property  for  a  present  advance  of  money 
and  there  is  no  proof  that  the  money  was 
taken  for  immoral  purposes  or  for  necessity 
his  son  is  entitled  to  a  decree  that  the  mort- 
gage qua  mortgage  shall  not  effect  his  rigljt, 
but  when  decree  has  been  obtanined  agaiqst 
the  father,  son's  rights  in  the  ancestral  pro- 
perty may  also  be  attached  and  sold  in  execu- 
tion thereof.  P.  R.,  152  of  1888;  33  of  1892  and 
12  of  1898,  referred  to.  BAHADVR  SINGH 
V.  DESRAJ.  62  p.  L.  R ,  Of  1901,  F  B 

34  By  father — Custom— Hindu  Law — Alie- 
nation by  childless  proprietor — Right  of  unbjrn 
son. 

Held,  by  Right  and  Chatterji,  JJ., {Clark, 
G.J.,  dissenting j,  that  in  the  absence  of  instan- 
ces or  direct  proof  of  a  cu&tom  on  the  sub* 
ject,  a  transfer  of  ancestral  immovable  pro- 
perty by  a  childless  male  proprietor,  who 
has  no  heirs  exising  at  the  rime  capable  of 
challenging  it,  cannot  be  contested  by  a  son 
born  or  begotten  by  the  proprietor  after  the 
transaction. 

Per  Clark,  C.  J.— That  a  son  begotten 
after  an  alienation  of  ancestral  immovajale 
properf.y  by  his  father  gov^erned  Customary 
Law  can,  on  the  general  principles  and  an* 
alogies  of  the  Customary  Lvw,  impugn  that 
alienation  where  it  can  be  impugned  by  a 
son    born    before   alienation. 

The  practice  of  the  Chief  Court  has  b§Gn 
to  decide  questions  of  succession,  where  the 
custom  was  doubtful  or  unknown,  on  above 
principles  and  not  to  fall  back  on  pergonal 
law. 

Per  Reid,  J. — That  Hindu  Law  has  been 
modified  by  custom  to  the  extent  that 
collaterals,  who  cannot  obj  !ct  under  the 
former,  can  object  under  tlie  latter  to 
transfer  of  ancestral  iranuvablo  pro- 
perty, and  this  modification  entails  the  ^re- 
sult that  if  a  collateral  or  collaterals  en- 
titled, at  the  date  of  the  transfer,  to  object, 
lias  or  have  noL  racifiod  it  before  the  birth  ' 
of  a  son,  such  son  can  obj  ;ct  to  it  in  his 
own  right,  though  he  was  not  born  at  the 
date  of  the  transfer,  birth  antedating  to  the 
begetting,  but  oustom  has  not  effected  any 
modification  of  Hi.ida  Law  such  as  to  em- 
power a  son  born  after  a  transfer  to  impugn 
It,  on  the  ground  of  absence  of  necessity, 
if  no  person  entitled  to  impugn  it  was 
born  at  tho  date  of  oho  transfer,  and  Hindu 
Law  which ,  does    not    give   the     after-borja 
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son  a  right   to   impugn,   the  transfer   under 
suob  oiroumstances  must  be  followed. 

Per  Chatter ji,  J.  That  the  mere  want 
of  instances  is  not  enough  to  show  that 
the  rules  of  Customary  Law  do  not  apply 
to  a  particular  oase,  and  that  the  general 
principles  and  the  analogies  of  such  law 
are  to  be  resorted  to  when  instances  are 
absent  and  applied  whenever  it  is  possible 
to  do.  A  rule  of  custom  may  be  estab- 
lished and  held  to  be  of  binding  force  even 
where  no  instance  is  forthcoming,  if  there 
is  an  overwhelming  preponderance  of*oral 
testimony  of  those  governed  by  it  and  likely 
to  know  of  its  existence  in  its  favour,  or 
if  it  is  fairly  deduoibe  from  the  analogy 
of  other  well-known  principles  of  Custom- 
ary Law.  On  the  general  principles  and 
analogies  of  the  Customary  Law  a  title  un- 
exceptionable at  the  time  of  the  transfer 
cannot  be  vitiated  by  anything  that  sub 
sequently  transpires  with  which  the  trans- 
feree has  no  concern. 

The  rights  of  a  childless  proprietor  and 
a  widow   in  property     discussed.    JOWALA 

V.  HIRA  SINGH,  U7  p.  L-  E  .  1903=55  P- 
B  I903(F  B) 

85  By  father— Custom— Alienation  by  father 
•^Necessity — Antecedent  debti. 

Admission  of  receipt  of  consideration  fol- 
lowed by  delivery  of  possession  and  mutation 
of  names  is  in  ^itself  prima  facie  proof  of  the 
passing  of  consideration  for  an  alienation 
made  by  a  father  to  which  his  son  has  taken 
objection,  where  the  father  had  no  motive 
for  admitting  receipt  of  consideration  which 
he  had  not  received  and  when  it  appeared 
that  he  had  been  apparently  managing  a 
small  estate  as  best  as  he  could  in  the  in- 
terest of  himself  and  family. 

No  objection  can  be  taken  as  to  the 
part  of  consideration  being  previous  debts 
due  to  the  alienee  when  the  plaintiff  has 
not  shown  that  the  vendor  had  been  living 
in  an   extravagant   way.     PlRAN  DITTA  v. 

MOTI,97P.R.,190I. 

86  By  father— Custom— Alienation— Sale— 

■^'  '^f  good  yyianagement. 

Where  two  brothers  sold  some  lands 
belonging  fco  them  and  a  long  time  after 
tbeir  dejHise  sous  of  one  of  tuem  sued  the 
vendees  iot  possession  of  the  lands  sold  and 
cancellation  of  the  sales  as  having  been 
made  without  authority  and  it  appeared 
that  the  lands  had  been  sold  to  buy  up  other 
lands. 

Held,  that  the  sale  being  effected  for 
the  purpose  of  iucreasirg  the,  sstata  of  the 
family  was  an  act  of  good  management  and 
within  the  power  of  the  vendors  and  was 
not    assailable.     UTTaM   SINGH   v.    BUTA 

SINGH,  67  P  L  R  1903 

37  By  father— Custom- Alienation  —  Unequal 
distribution  of  property  by  father  among  his 
sons— Sheikhs  of  Rawalpindi  District. 

Held,  ibat  by  custom,  among  Sheikhs  of 
Rawalpindi  District,  a  proprietor  has  the 
powtji    to   ma.kfe  an    uneo[Ual   distribution  of 
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his  property  among  his  sons  by  gift  or  other* 
wise.  The  principle  which  should  be  re* 
garded  as  applicable  to  such  cases  is  that 
whilst  one  son  may  be  preferred  at  the 
pleasure  of  the  father,  he  must  not  be  unduly 
preferred  so  as  practically  to  disinherit  hia 
brethren.— P.  R.  125  of  1893  \  64  of  1899,  S. 
C,  P.  L.  R.  1900,  p.  I  referred  to.  HABII3 
ULLAH  V.  HABIB   ULLAH.     136    P-  L  R. 

1903=62  PR.  1903. 

38  By  father — Cus/om— Jats  of  Amritsar 
District  whose  ancestor  had  emigrated  from 
Rajputana — Applicability  of  Customary  Law  — 
Suit  by  son  contesting  alienation — Valuation 
of  suit — Abatement  of  suit— Suit  may  6« 
continued  on  son's  death  by  reversioners — Civil 
Procedure  Code  (Act  XIV  of  1882),  Sections 
361,  367 — Ancestral  property — Houses,  gardens 
and  shops. 

The  value  of  a  suit  for  purposes  of  juris- 
diction by  a  son  for  a  declaration  that  a  sala 
of  ancestral  land  and  other  property  by  hia 
father  would  not  affect  his  rights  after  hia 
fathei's  death  is  not  the  sale  consideration 
but  thirty  times  the  annual  revenue  of  land 
assessed  to  revenue  and  the  value  of  tho 
property  not  assessed  to  revenue. 

When  pending  the  appeal  filed  by  tha 
alienee  against  the  decree  passed  in  favour 
of  the  son  the  latter  died  and  the  Court  im- 
pleaded his  mother  and  uncles  as  respond- 
ants  and  it  was  contended  by  the  alienee 
that  on  the  son's  death  the  suit  abated. 

Held,  that  the  contention  was  not  valid 
and  the  mother  and  uncles  were  properly 
brought  upon  the  record.  27  Bom.,  162  at 
pp.  168-9,  followed.  L.  R.,  10  I.  A.,  150, 
97  P.  R.,  1893,  18  P.  R.,  1895,  [F.  B.),  55  P. 
R.,  1903,  (F.  B.),  s.  c,  117  P.  L.  R.,  1903,  (F, 
B.),  27  Mad.,  588,  L.  R.,  15  I.  A.,  156,  22  All, 
33  [F.  B.)  and  382,  24  Mad.,  405,  referred  to. 

Found,  that  the  parties  to  the  suit,  Sikh 
Jats  of  Amritsar,  whose  ancestors  had  emi- 
grated from  Rajputana,  were  governed  by 
Customary  Law  and  not  by  Hindu  Law  for 
the  family  had  for  generations  lived  on  tha 
profits  of  agricultural  land,  though  soma 
members  of  it  were  in  military  and  other 
service. 

He'i,  that  the  restrictions  on  alienation 
to  ancestral  land  equally  applied  to  ancestral 
houses,  gardens  and  shops  sold  by  the  fathor, 
RAM  RAKHA  MAL  V.  BALWANT  SINGH. 

69  P  L».  R.,  1905  =  53  P  E  1905- 

39  By  father— Necessity  for  sale  established 
though  sale  for  higher  sum. 

Where  necessity  for  sale  of  ancestral 
property  by  a  father  is  established,  no  de- 
claration should  be  given  in  favour  of  sons 
that  the  sale  would  not  affect  thei-r  interests 
after  the  father's  de%th,  for  the  mere  fact 
that  the  property  was  sold  at  a  higher  price 
by  a  small  sum  than  it  w"s  necessary  for  tha 
father    to     raise.        VADHAWA      MAL     v, 

WADHWA.    144  p.  L.  R  1906  =  8  P  R. 

1908.     See  Col.  1618. 

40-  By  father — Alienation  of  ancestral 
property — Right   of  son  belonging   to  Brahniin 
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family  at  Gopalpur,  AmrUsar  District,  to 
question  an  alienation  by  'JaUier — Hindu  Law. 
Brahmins  of  tho  villago  of  Gopalpur  in 
the  Araritsar  District  aro  liound  by  Hindu 
Law  and  not  by  agricultural  custom  as  re- 
gards alienation  of  ancestral  property. 
Therefore,  a  son  after  attaining  majority  is 
not  competent  to  have  set  aside  an  aliena- 
tion made  by  his  father  along  with  his 
uncles  on  the  ground  of  absence  of  necessity, 
if  it  has  not  been  incurred  for  immoral  pur- 
poses.    LACHMAN    DAS   v.  PAHLA    MAL. 

59  P  R  1908. 

41.  By  father— Gift  by  him  of  ancestral 
land  to  his  cousin  when  his  own  son  was 
alive. 

Held,  that  no  custom  was  proved  by 
which  among  the  Mugals  of  Phapra  tribe  in 
the  Jehlum  District  a  proprietor  having  a 
son  alive  could  validly  give  to  his  cousin  a 
portion  of  his  ancestral  propertp  to  the  for- 
merb'  prejudice.  71  P.  R.  1904  referred  to. 
FAZAL  MAHOMMED  v.  SHEBAZ  KHAN. 
126  P.  R  1908. 

42-  Gift  to  daughters  witliout  possession. 
Custom — Alienation. 

When  the  donor  died  three  days  after 
making  the  gift  in  favor  of  his  daughters 
and  did  not  give  the  donees  possession  of  tho 
property  subject  of  the  gift  and  the  donees 
were  not  under  his  guardianship  at  the  time 
of  making' the  gift. 

Held,  that  according  to  custom  the 
donees  not  being  entitled  by  succession  to 
any  part  of  tho  property  in  dispute  and  the 
gift  not  being  accompanied  or  followed  by 
possession  was  invalid,  Musst.  1\IUHAM- 
MAD-UL-NISA  u.  GULAM  INIURTAZA.  86 
P.  LR.  1902  =  44  PR.  1902 

43-  Gift  to  daughter  by  a  sonless  pro- 
prietor. Accretions  Iroxn  ancestral  property 
aro  nob  rendered  ancestral  property  unliko 
the  Hindu  Law. 

A,  a  sonless  proprietor,  being  a  Banda 
Rajput  of  Ludhiana  city,  made  a  gift  of  his 
self  acquired  immoveable  property  to  his 
daughter  B.  C  a  collateral  brought  a  suit 
to  contest  the  alienation  and  died  ponding 
the  same  and  leaving  his  widov/  D. 

Held  that  on  the  death  of  C  ponding  the 
suit  D  was  entitled  to  represent  him  and 
could  prosecute  the  suit  instituted  by  C. 
89  P.  R.  1892  and  77  P.  R.  1893  distinguish- 
ed. 

Held  further,  that  the  parties  as  they 
were  agriculturists  were  governed  by  cus- 
tom in  spite  of  their*residing  in  a  city,  and 
that  A  could  by  the  custom  of  his  tribe 
alienate  his  self  acquired  immoveable  pro- 
perty to  his  daughter  B.  Althougn  by  Hindu 
Law  tho  acquisitions  from  ancestral  property 
were  themselves  ancestral,  yet  it  did  not 
apply  to  those  tribes  who  are  governed  by 
customary  Law.  23  P.  R.  897,  4G  P.  R.  1900, 
82  P.  R.  1900,85  P.  R.  1900,  32  P.  R.  95  and 
91  P.  R.  1887  referred  to  NAWAR-UDDIN 
V.  MU^^T  KAMI.  77  p.  L.  R-  1901-12  P- 
R  1901. 


Alienation    {Could.) 

44  Gift  to  dauohler—0 human  Jals  of  DaaJca 
Tahsil,  Sialkof.e  District. 

Held,  that  the  defendant  on  whom  the 
onus  lay  had  failed  to  prove  that  among 
Ghuman  Jats  of  Daska  Tahsil,  Sialkoto  DIb- 
trict,  a  gift  of  ancestral  proparty  by  a  pro- 
prietor having  no  male  lineal  descendants 
to  his  daughter  could  validity  be  made  foe 
more  than  ^^'.jth  of  his  land.  GAUIIAR  y. 
GHULAM.     17  p.  R.  1904- 

45  Gift  to  daiKjJitcr — Custom— Alienalinti 
— Sale  by  daucjhter  entitled  to  estate  2intil 
marriage — Necessity. 

H4d,  that  under  the  Customary  Law  a 
daughter  entitled  to  hrA  tho  estate  of  her 
father  till  marriage  is  competent  to  alienata 
it  for  necessity.  MUL  SIxNGH  v.  KHANU. 
90  P.  L.  R.  1903. 

46  Gift  to  daughter — Custom  — Alienation, 
by  childless  imle  proprietor— Gift — D  lughter — 
Grand  daughter-  Khanadamad— IVitmic/t  Jats 
of  Gujrat  District. 

For  the  purpose  of  allowing  a  mm  to 
succeed  as  a  Kkanadamid  or  his  wife  as  tho 
wife  of  Kh^nadamad,  there  must  be  evidence 
of  bona  fide  intention  on  the  part  of  the 
donor  to  bring  a  man  to  reside  with  him 
as  his  son-in-law  which  cannot  bo  held 
proved,  except  by  the  man's  having  beea 
Ijrought  there,  and  having  resided  conti- 
nuously afterwards  and  having  rendered 
services, 

HM,  that  a  gift  of  ancestral  property  uy 
a  childless  male  proprietor  in  favor  of  hia 
grand  daughters  five  and  two  years  old 
could  not  be  held  valid,  as  against  tho  rigUt-j 
of  his  reversioners  on  the  ground  that  ho 
contemplated  to  mike  their  husbinds  kh%na- 
d'lmad.     GHaL\^I  I\rUHA^LMAD  y.    MQST. 

GAUHR,\N,     23  PR.  1905- 

47  Gift  to  danjht^ir— Custom— Alienation 
by  childless  male  proprietor — Gift  —  Will — 
Daughters- - Acgulesc^nci  by  plaintiff's  father — 
Right  of  plaintiff  to  object— Hoio  far  minor  son. 
is  bound  by  acgiescence  of  lii^  falh'^r. 

In  the  imaien^e  majority  of  casos  custom 
has  established  the  sound  and  reason \ble 
principle  that  aa  alienation  once  mLde  openly 
and  in  good  faith  by  the  alienor,  and 
acquiesced  in  also  reasonably  and  in  good 
faith,  by  those  comp3tent  at  the  time  to 
contest  it,  shall  have  finality,  and  shall  nob 
be  open  to  content  by  others  who  may  later 
on  come  into  a  pDsition  which  would,  had 
they  held  it,  have  given  th3m  tiie  right  to 
contest  the  alienation  at  the  time.  Tha 
right  to  make  a  parm  inent  alienation  good 
agiist  all  comers,  with  the  consent  of  the 
collaterals,  which,  would  ba  bad  without 
that  consent,  is  one  of  tha  commonest 
features   of  Punjab  custom. 

But  when  a  rev  ;rsion\ry  interest  is  in 
question,  a  more  remote  reversi  jner  is  not 
necessarily  debarred  fro.n  piDtoctlng  his 
future  interest  by  .the  fact  that  a.  nearer 
reversioner  does  not  care  to  proj  .>ci;  his, 
and  without  suffi:icnt    rca;iOn,   neglects   lo    do 
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Alienation    (Contdj 

Custom  has  not  oatablisliod  a  porpotual 
entail   in  Customary  Law. 

A  childless  male  proprietor  made  a  Will 
in  favour  of  his  daughters  iu  1881  to  which 
h\s  only  brother  consented  in  1886-  The 
Will  was  treated  as  a  gift  in  1883,  when  the 
porprietor  executed  mutation  in  favour  of 
daughters  without  objection  on  the  part  of 
his  brother  of  the  lands  bequeathed  by  the 
Will  and  of  certain  other  lauds  iu  favor  of 
bis  brother.  His  nephew  after  attaining 
majority  brought  the  present  suit  to  contest 
the  gift  as  invalid  by  custom,  and  contended 
that  he  was  not  bound  by  the  conduct  of  his 
father. 

Held,  that  as  the  plaintiff's  father  had  acted 
in  good  faith  and  honestly  acquiesced  in  the 
alienation,  the  plaintiff,  who  was  then  minor 
was  bound  by  the  action  of  his  father.  P. 
B,  84  of  1898  ;  P.  R,  84  of  1900,  S.  C,  ^.  ^-  ^m 
1900  p.  536  ;P.  B.,  15  of  1903,  S.  C„  ^^  P-  -^• 
B.,  1903  ;  P.  P.,  55  of  1903,  referred  to. 
LABHU  V.  MUSSAMMAT  NIHALI.  7-  P-  R- 
1905. 

48  Gift  by  daughter -Custom— Mithu  Jats 
of  Muzaffargarh  District. 

Held,  that  the  plaintiffs,  collaterals,  on 
whom  the  burden  of  proof  lay,  had  failed  to 
prove  that  among  Mithu  Jalsot  Muzaffargarh 
District,  to  which  class  the  parties  belonged, 
a  daughter  was  incompetent  to  make  a  gift 
of     ancestral     property     inherited     by     her. 

aLaMv.  NUR.    145PIi.  R.   1905  =  62  P 
R  1905 

49  Custom  -  Alienation  by  daughter  entitled 
to  possession  until  her  death  or  viarriage — 
Necessity. 

The  daughter's  tenure  of  her  father's 
laud  until  death  or  marriage  under  the 
Customary  Law  is  very  analogous  to  that  of 
the  widow  in  her  husband's  property  until 
death  or  re-marriage. 

All  females  inheriting  land  presumably 
hold  on  tenure  similar   to  that    of  the  widow. 

In  the  absence  of  custom  to  the  contrary 
a  daughter  entitled  to  hold  her  father's  land 
until  death  or  marriage  may  alienate  it  for 
necessity.     MUL  SINGH  v.  KHANU.     65  p. 

L  R- 1904=90  P  R  1903. 

60  Gift  to  daughter  and  wife  in  the  'pre- 
sence of  s  ni — Sials  of  J  hang.  8'4  P.  B.  1902, — 
See  Col.  149. 

61  Gift  to  daughter  —  Aiuans  of  Find  Dadan 
Khan  tahsil  of  Jhelum  district — Daughter  of 
sonless  proprietor  inheriting  father's  ^ton-an- 
cestral property— Father's  collaterals  suit — Gtft 
by  father  of  self-acquired  land  to  daughter  and 
her  inheriting  such  land — Distinction. 

Among  Awans  of  Find  Dadan  Khan 
tahsil  of  the  Jhelum  district,  a  daughter, 
succeeding  to  her  father's  non-ancestral  pro- 
perty by  inheritance,  has,  in  the  presence  of 
collaterals  of  the  deceased  of  the  ninth  deg- 
ree, only  a  limited  estate,  and  not  a  full 
power  of  disposition  18  and  110  P.  R.  1906 
refd. 

The  case  of  gift  by  a  father  of  his  self- 
acquired    laud  to  his  dauguter  is  quite  diffar- 


Alienation    (Conld.) 

out  from  the  case  of  inheritance  of  such 
land  by  her.  In  the  former  case,  she  might 
well  have  full  powers  of  disposition,  because 
her  father,  whose  powers  wore  absolute,  chose 
to  confer  all  his  owu  rights  on  her  ;  but, 
when  he  dies  intestate  and  she  succeeds,  a 
totally  difereut  situation  arises.  BAHADUH 
t;.  ABDULLAH.     121  P- R.  1908. 

52  2'o  daughter's  son— Custom — Will — 
Aioan's  of  Shahpur, 

According  to  custom  the  right  of  testa- 
tion exists  among  the  Awans  of  Shahpur 
©istrict.  They  have  the  power  to  transfer 
property  by  gift  in  favour  of^  their  daughter's 
sons  without  the  assent  of  agnates.  ALI 
MUHAMMAD  v.  DULLA.  65  P  L  R 
1901  =  26  PR  1901. 

To  daughter's  son -^133  P.  L.  B.  1903, 
See  Custom,  Punjab  No:  2  supra, 

53  Gift  to  daughter's  son — Mairs  of  Murid 
village,  Chahwal  Tahsil^  Jhelum  District — 
Custotn. 

In  the  case  of  Mahammadan  tribes  of 
the  Jhelum  District  the  presumption  against 
the  validity  of  a  gift  by  a  sonless  proprietor 
to  a  daughter  or  daughter's  son  is  one  which 
may  be  very  easily  rebutted  and  is  of  little 
weight. 

Held,  that  a  gift  of  half  of  his  ancestral 
property  by  a  sonless  proprietor  of  the  Mair 
caste  of  village  Murid  in  the  Chakwal  Tahsil 
of  the  Jhelum  District  to  his  daughter's  sons 
was  not  invalid  by  custom. 

The  question  as  to  what  weight  should 
be  attached  to  entries  in  a  Biivaj  i  am  dis- 
cussed. SHER  JANG  V.  GHULAM  MOHI- 
UD-DIN.    40  P  L  R.  1904  =  22  P  R  1904. 

54  Gift  to  daugliter's  son— Custom — Alle- 
nation  by  childless  male  proprietor — Remote 
collaterals'  right  to  sue  in  the  presence  of  a 
near  collateral's  widow — Succession — Collateral 
succession  by  widow — Mehton  Bajputea  of 
Jaliandhar  District. 

One  Sahib  Singh,  a  Mehton  Rajput  ia 
Jaliandhar  District,  made  a  gift  of  iiis  an- 
cestral land  in  favour  of  his  daughter's  son. 
The  plaintiffs  who  were  his  distant  collater- 
als after  his  death  sued  for  possession  of 
property  left  by  him  and  disputed  the  vali- 
dity of  the  gift  on  the  ground  that  the  donor 
being  a  childless  male  proprietor  was  not 
competent  to  maJie  the  gift.  At  the  time  of 
gift  the  near  collateral's  assented  to  and 
acquiesced  in  thy  gift.  The  defendant  plead- 
ed that  the  gift  was  valid  and  that  the 
plaintiffs  had  no  right  to  sue,  for  the  widow 
of  the  doQor's  brother's  grandson,  a  near 
collateral,  was  alive  and  eutitljd  to  succeed 
in  preference  to  the  plaintiffs.  The  suit  was 
dismissed  and  pending  the  appaai  filed  by 
the  plaintiffs  the  widow  died. 

Held,  that  the  appeal  ma^t  be  dismissed. 
It  was  clear  that  the  gift  wac  made  with 
the  assent  of  the  near  mUe  collaterals,  the 
prospect  of  any  others  being  interested  in 
the  succession  being  at  that  time  very  re- 
mote, aud  that  do  objection  was  ever  made 
fur   many  years,       Aud   the   widow    of    the 
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Alienation    (Contd.) 

donor's  brother's  grandson  was  entitled  to 
Bucceed  collaterally  according  to  custom  pro- 
vailing  among  the  parties.  The  plaintiffs 
had  no  cUim  during  her  life  and  her  death 
during  the  pendency  of  the  suit  did  not 
affect  the  dismissal  of  the  claim  as  originally 
made.     KHRM  SINGfl    v.    BIRU.     HI  p  L 

R.  1905  =  44  PR  1905 

55-  Gift,  of  ancestral  land  to  grandson  in 
the.  prefence  of  son — Jats  of  Nakodar  Tahsil  of 
the  Jidlundur  District  — Custom. 

Held,  that  a  Jat  of  the  Nakodar  Tahsil 
of  the  Jullundur  District  is  not  authorized 
by  custom  to  alienate  his  ancestral  land  in 
favour  of  his  grandson  to  the  prejudice  of 
his  son.  NAIIAIN  SINGH,  v.  ISHAR 
SINGH.    81  P.  L.  R.  1902- 

66'  Oift  to  daughters  and  sons»in-law — 
Jan ju has  of  Jlielum  District — Custom. 

Held,  that  by  custom  prevailing  among 
Janjuhas  of  the  Jhelum  District  a  childless 
male  proprietor  can  validly  make  a  gift 
of  his  ancestral  property  in  favour  of  his 
daughters  and  son-in-law  without  obfection 
on  the  part  of  his  brothers  and  nephews. 
FAZAL  V.  KHAN  MUHAMMAD.  172  P. 
L.  R.  1905-85  PR-  1904. 

57-  Gift  to  one  of  several  heir  in  lieu  of 
services — 92  P.  R.  1904.     See  No.  25  supra. 

58  Gift  to  one  of  the  same  tribe  in  the  pve- 
sence  of  near  collaterals — Gangol  Rajputs  of 
Mauza  Mohra  Thakra^  Tahsil  Gujar  Khan, 
Hawalpindi  District  — Custom — AUenaiion  by 
childless  male  proprietor. 

Hzld  that  the  defendant,  on  whom  the 
onus  lay^  had  failed  to  prove  that,  by  cus- 
tom among  Gangol  Rajputs  of  Mauza  Mohra 
Thakra,  Tahsil  Gujar  Khan,  Rawalpindi 
District,  to  which  the  parties  belonged,  a 
childless  male  proprietor  could  give  av/ay 
the  eutiro  residue  of  his  ancestral  estate  to 
one,  who,  though  of  the  same  tribe,  was 
otherwise  a  stranger  to  him,  against  the- 
rights  of  near  collaterals.  AHMAD  v.  JA- 
HANA.    laS  p.  L.  R.  1905  =  52  P.  R.  1905. 

59  G''fc  to  sister's  husbs^nd  in  lieu  of  ser- 
vices Dogars  of  Ferozepur  District — Custom 
> — AlLcna.fion  by  childless  male  proprietor. 

Held,  that  among  Dogars  of  Ferozepur 
District,  to  which  class  the  parties  belong- 
ed, a  gift  of  a  large  area  of  ancestral 
property  by  a  childless  male  proprietoi? 
in  favour  of  his  sister's  son  v/ns 
invalid  by  custom,  and  it  could  not  b« 
validated  on  the  ground  that  th^  donee  as- 
sisted the  proprietor  in  m.anagemont  of  his 
laud,  even  if  the  proprietor  was  more  o» 
less    crippled    and    required    assistau.ce,     JA- 

MAN  V.  muhammad,  p.  L.  R.  1905- 

60  Gift  to  sister's  son—Shcilih  Tiwanas 
of  ('kJiali  MuIUa,  KhusJiab  Tchsil,  SltaJipur 
District — Cuslo^n--Alienalio^l  by  childless viale 
pioprietor. 

Hald,  that  among  Sheikh  Tewanas  of 
Okhali  Mohla,  Khushab  Tchsil.  of  the  Shah- 
pur  District  a  childless  male  proprietor  is 
competent  to  make  a  gitt  of  his  ancestral 
property   in   favor   of  his    sister's  sou    aud 


Alienation    (Contd.) 

the  donor's  collaterals  are  not  entitled  to 
mnko  any  objection.  107  P.  R  ,  1887  (P.  li.), 
71  P.  R.,  1901  s.  c  ,  90  P.  L.  R.,  19(J4  referred 
to.      SHER   v.    ALAM    SHER.      94    P.    R. 

1905 

61  G'ft  to  sister's  son  in  presence  of  iiephew 
— A  rains  of  Jallandhar  District— Custom- Alie- 
nation by  cliildless  male  proprietor. 

Held,  that  the  defendant,  on  whom  the 
onus  lay,  had  failed  to  prove  that,  by  custom 
among  krains  of  Jallandhar  District,  to 
which  tribe  the  parties  belonged,  a  gift  of 
ancestral  property  by  a  childless  male  pro- 
prietor to  hsi  sister's  son  wrs  valid  as  againsfc 
the  rights  of  his  nephew.  RUKNA  v.  GHAUS. 

55  P  R  1905. 

62  Gift  to  sister's  son—Arains  of  Jallan- 
dhar Tahsil — Custom— Alienation  by  childless 
male  proprietor. 

Held,  that  the  defendant,  on  whom  the 
omts  lay,  had  failed  to  prove  that  by 
custom  prevailing  among  Arains  of  Jallan- 
dhar Tahsil  a  childless  male  proprietor  could 
alienate  his  ancestral  property  to  his  sister 
or  sister's  sons  to  the  exclusion  of  his  col- 
laterals,   ilahia  v.  qasim,  42  P-  L-  R, 

1905=21  PR.  1905' 

63  Gift  by  widow  khatris  of  Multan  City, 
—CoUUterals'  right  of  suit  to  object  in  the 
presence  of  daughtei^A  son— Hindu  Law — 
Castom. 

Held,  thatL  no  custom!  to  the  contrary 
having  been  proved,  the  pArtios  to  the 
suit,  Mahiotra  Khatris  of  «Multan  City 
were  grovened  by  the  Hindu  Law  ia 
the     matters,  relating  to  succession. 

Where  the  widow  of  a  Mahrotra  Khatriy 
of  Multan  City,  made  a  gift  of  a  house, 
which  was  the  self- acquired  property  of  hor  d  » 
ceased  husband,  to  the  Sanatan  Dharm  Sabha, 
and  a  brother  and  nephews  of  the  hus- 
band sued  for  a  declaration  that  the  gift  shall 
not  affect  their  rights  after  the  widov;'a 
death. 

Held,  that  in  the  presence  of  daughters 
aud  daughters  sons  of  the  deceased,  the 
plaintiffs,  who  were  not  joint  with  the 
deceased,  had  no  right  to  sug,  unless  they 
coutd  prove  that  the  daughters  and  dauglaers.* 
sons,  who  were  heirs,  where  in  coUii3io:i 
with  the  widow,  or  did  not  sue  for  soma 
improper   and   insuffi.ciont.  reivsaus. 

^  Held,  also  that  the  daughters  beni:», 
heirs  to  the  whole  property,  their  agreenunt 
to  the  gift  wi^  an  act  of  lilial  piety  agai-.ist^ 
their  own  interest,  and  was  not  collusive 
in  the  sense  ii>  which  colilusioa  wou.ld  give 
the  plaintifls  a  right  to  sue.— P  R  2H  of 
1876.  lU  of  1S82,  4  of  ISOO.  C  A  No  ISls  of 
1880  unreported.  I  L  R  VI  Alt  4:iS  F  li  -^4, 
of  1838  (F  B).  I  L  R  VI  C  164  P  R  / /-i 
of  1882,  67  of  1888,  9  of  188 1,  lOi  of  \i>^8,, 
6aof  1895,73  of  1896,.  4  of  1888  referred  to. 
M  wishan  "das  v.  P\ND.IT  THaKAR 
DAS.    U9  P  R  iaai-6  P  ^^  R  1902- 

64  Gift  to  khavadnmaii  by  a  st.uless 
proprietor  -Qhakk-.irs  of  DtjuLUi^Disrict  Jikehun 
CuatQiii. 
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Alienation    (Contd.) 

Found  that  by  custom  amono;  Cllin'kk&rs 
o[  Domoli,  District  Jholum,  a  sonloss  pro- 
priotoi'  may  Rifb  his  ancestral  land  to  his 
dau^btor  or  dugb.tors  and  tiioir  husbands. 
— 11  ad  note  to  F  R  56  of  1896  is  incorrect 
FEHOZ  KHAN  v  AMIR  MUHAMMAD 
KLIAN.    74  P  L  R  i902-53    P  R  1902 

F5  Gift  to  Khnnadamad—Gift  to  son-in-hxw 
■ — TJifars  of  Goga  village,  Bliera  TaJisil, 
Shalvpur   District. 

Held,  that  no  special  custom  was  established 
under  which  a  TIatar  of  Goga  village  in 
the  Rhera  Tabsil  of  the  Shapur  District 
could  make  a  valid  gift  of  ancestral  pro- 
perty to  bis  Bon-in-law  to  the  prejudice 
of   his  sons. 

The  institution  of  khan^dnmad  is  not 
recognised    in    the    Shahpure    District. 

The  rule  restricting  the  right  of  the 
male  proprietor  to  alienate  ancestral  land 
in  tlie  presence  of  sons  is  even  more 
universal  in  Customary  Law  than  that  limit- 
ing the  power  of  alieuation  of  childless  male 
owners  to  thepreiadice  of  agnates.     SHARAF 

V.  JOWALA.    114    P  I*  R    1902  =  77  P  R 
1992. 

66  Gift  to  Khanadamad — Gift  to  daughters 
— b accession — Waraich  of  Gujrat  custom. 

According  to  the  custom  of  the  leading 
agricultural  tribes  of  the  Gujrat  District,  a 
hhauadamad,  associated  with  the  father-in- 
law  in  his  lifetime,  succeeds  to  his  property 
to  the  exclusion  of  other  heirs,  even  if  there 
is  no  express  gift. 

Where  a  Waraich  of  Shadiwal,  in  the  Dis- 
trict of  Gujrat,  executed  a  deed  of  gift,  in 
favour  of  bis  three  daughters,  of  ail  his  land, 
in  equal  shares^,  and  the  husband  of  one  of 
them  had  beeu  made  a  khanadamad  at  the 
time  of  her  marriage,  and  tlie  plaintiffs 
brother's  sons  of  the  donor,  sued  to  have  it 
declared  that  the  gift  was  inoperative  against 
their  rights  of  reversion, 

Held,  that  as  the  plaintiffs  would  have 
no  right  to  challenge  the  gift,  if  it  was  in 
favour  of  the  khanadamad  alone,  by  whom 
they  ware  excluded,  their  suit  was  not 
mainfainable,  HAYAT  y.  GAUHAR.  80  P. 
B.  1S02. 

67  Gift  to  Khanamad  by  loidoio — Ancestral 
^property — Suit  ly  davghter  and  d.anghter^s  son 
to  contest  alienaiion  by  Khanadamad — Locus 
standi. 

Where  a  widow  governed  by  the  Custo- 
jaiavy  Law  made  a  gift  of  her  husband's  land 
to  her  Kkanadaniad  and  on  the  latter  alien- 
ating the  same,  his  wife  and  son  sued  for  a 
declaration  that  the  alieuation  would  not 
affect  thjir  reversionary  interests,  and  the 
suit  was  dismissed  on  tlie  ground  that  the 
plaintiffs  had  no  locus  standi  to  maintain  the 
suit. 

Held,  that  the  order  of  disinissal  was 
wrong.  The  widow  had  no  right  to  make  the 
gift  to  the  prejudice  of  the  plaintifls,  her 
dau:,bter  and  daughter's  son,  and  the  plain- 
tiff .-.'•-ro  ccmpotenb  to  question  the  gift  and 
the  alieuation  made  by  the  Kanadaviad. 
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It  is  a  well  established  rule  that,  whero 
^AxGrwc^VigQ  oi  Khanadamud  is  recognised,  tho 
purpose  is  to  benefit  the  daughter's  sons,  tho 
daughther  and  her  husband  benefiting  only 
incidentally.  P.  72.  22  and  129  of  1893,  126 
(./  1894,  ^0  of  189G,  19  and  54  of  1897  referred  to. 

On  failure  of  the  donee's  direct  male  line 
the  property  reverts  to  the  male  heirs  of  the 
donor  and  the  donee  cannot  alienate  the  land 
to  outsiders  except  for  necessity.  P.  R.,  12 
of  1892,  referred  to. 

In  a  village  community  where  a  daughter 
succeeds  to  property  which,  if  the  descent 
had  been  through  a  son  would  be  ancestral 
property,  she  simply  acts  as  a  conduit  to  pass 
on  the  property  as  ancestral  property  to  her 
sons  and  their  descendants  and  does  not 
alter  the  character  of  the  property  simply 
because  she  happens  to  be  a  female.  P.  R.y 
32  of  1895  and. 40  of  1896  followed.  MUS- 
SAMMAT    BHAGWANI    v.  ATRU.     89  P.  L. 

R.  1904=20  P-  R.  1904. 

68  Gift  to  Khanadamad  by  childless  viale 
proprietor  in  favor  of  khanadamad — Gift  to 
benefit  daughter  and  her  children — Gift  by 
daugJiter  to  her  son-in  law — Sitit  by  collaterals 
of  khanadamad  to  set  aside  gift  by  his  wife^ 
daughter  of  original  "proprietor — Locus  standi 
—Punjab  Courts  Act,  {XV III  of  1884),  as 
amended.  Sections  40  (1)  (b),  44,  70  (1)  (b) — 
Reference  to  Chief  Court  by  Divisional  Court 
on  Si,ppe&l — Custom. 

A  childless  male  proprietor  made  a  gift 
of  his  ancestral  land  in  favor  of  his  son-in-law. 
After  the  donee's  death  his  widow,  daughter 
of  the  original  proprietor,  made  a  gift  of  the 
said  land  in  favor  of  the  husband  of  her 
daughter,  who  was  a  collateral  of  the  pro- 
prietor. The  brothers  and  nephew  of  the 
son-in-law  of  the  original  proprietor  sued  for 
a  declaration  that  they  were  the  rever- 
sionary heirs  of  the  son-in-law,  and  that  the 
gift  by  his  widow  would  not  affect  their  re- 
versionary rights  aftei  the  widow's   death. 

Held,  that  the  gifts  must  be  presumed 
for  the  benefit  of  tho  daughters  of  th'i  res- 
pective donors,  and  that  the  plaintiffs  bad 
no  locous  standi  to  contest  the  gifts  without 
proving  a  special  custom  allowing  them  the 
right  to  do  so.  9  P.  R,  1880,  12  P.  R.,  1892 
[F.  B.)  referred  to. 

Having  regard  to  section  44  of  the 
Punjab  Courts  Act  reference  may  be  made 
to  the  Chief  Court  by  a  Divisional  Judge  in 
an  appeal  in  which  his  decision  might  be 
subject  to  a  further  appeal  under  section  40 
(1)  '(b),  or  section  70  (1)  (b)  of  the  Act. 
NAWAB    KHAN     v.    KALLU     KHAN.     16- 

P.  LR,  1905  =  39  P.  R.  1905- 

69-  Gift  to  Khanadamad.  By  childless 
male  proprietor  —  Gift  —  Daughter  —  Grand 
daughter — Waraich  Jats  of  Gujrat  District. 

For  the  purpose  of  allowing  a  man  to 
succeed  as  a  khana-damad  or  his  wife  as  the 
wife  of  Khanadamad,  there  must  be  evi- 
dence of  bona  fide  intention  on  the  part  of 
the  donor  to  bring  a  man  to  reside  w^ith  hira 
as   his    son-in-law    which    cannot    be    held 
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proved,  except  by  the  man's  having  boon 
brought  there,  and  having  resided  conti- 
nuously afterwards  and  having  rendered 
Bervices. 

Held,  that  a  gift  of  ancestral  proproty  by 
a  childless  male  proprietor  in  favour  of  his 
grand  daughters  five  and  two  years  old  could 
not  be  held  valid,  as  against  the  rights  of  his 
reversioners  on  the  ground  that  ho  contem- 
plated to  make  their  husbands  kJianadaniads. 
GHULAM  MUHAIMINIAD  v.  Mussavimat 
GAUHRAN,     28  r.  R.  1905. 

70-  Gift  to  son-in-law  by  childless  proprie- 
tor— Koreshis  of   Shahpur  District— Custom. 

Found,  that,  though  Koresliis  of  Shahpur 
District  aro  agriculturists,  and  live  by  the 
produce  cf  land,  yet  in  the  matter  of  the 
power  of  male  proprietor's  right  to  gift  to 
daughters  or  their  husbands  or  issue  the 
prevailing  custom  much  more  nearly  follows 
Muhammadan  Law  than  agricultural  cus- 
tom; and  among  them  a  childless  proprietor 
has  full  power  to  make  a  gift  of  his  ancestral 
property  to  his  son-in-law  to  the  prejudice 
of  bis  first  cousin.  GHULAM  SHAH  v. 
ZAIN  SHAH,     22  P-  L-  R-  1903  =  101  P-  R  , 

1902. 

71-  Gift  for  pious  purposes  by  childless 
male  proprietor — Datt  Brahmins  of  Gurdas- 
pur  District. 

It  is  a  generally  accepted  proposition  of 
Customary  Law  that  a  childless  male  pro- 
prietor may  devote  a  moderate  proportion 
of  his  ancestral  land  to  charitable  or  reli- 
gious uses.  TARA  SINGH  v.  GOPAL 
SINGH.     26  P.  R.  1905. 

72-  Gift  of  self  acquired  property — Cus- 
tom— Suit  for  possession  of  property — 74  P. 
B.    1904   See  Col:    18G1. 

73.  Julahas  of  Pajaioa,  Tahsil  Fa.zilka,  whe- 
ther  governed   by   agricultural   custom. 

Only  in  the  case  of  agricultural  tribes, 
such  as  Jats  aud  Rajput?,  Gujirs  and 
Arains,  a  presumption  in  favour  of  tiia  adop- 
tion of  agricultural  custom  restricting  the 
power  of  alienation  of  agricultural  land 
arises. 

Heldt  that  Julahas  of  Pajawa,  Tahsil  Fa- 
zilka,  were  not  Raputs,  and,  in  the  origin 
and  history  of  the  village,  there  was  no 
sufficient  ground  for  holding  that  the  Ju- 
lahas were  governed  by  Punjab  agricultu- 
ral custom.  (87  P.  R.  1907  Dist)  HABIB 
V.  FaTTU,  69  P.  R-    1908- 

74-     ^y   Mahant — Necessity — CuUom. 

The  pov/cr  of  the  head  of  a  religious 
institution  is  a  limited  one.  He  can  only 
alienate  for  the  necessary  purposes  of  the 
institution,  but  this  alone  is  not  sufficient. 
Not  only  must  tlio  debts  be  incurred  for 
necessary  purposes,  but  it  must  also  bo 
shown  that  such  purpo.^es  could  nob  be  ful- 
filled except  by  contracting  those  debts,  and 
that  the  ordinary  income  of  the  endow- 
ment was  not  available,  or  was  insufficient 
for  them,  and  that  tee  debts  could  nob  be 
discharged  from  the  income.  XIV  B.  L. 
a.,  ioO,  9b,  P,  B,  1679,   referred  to,     KASHl 
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RAM    V.    BAVVA    TOLA.     3  P.  R.   1902     60 

P.   L.   n.  1902. 

75  By    nwhani- -Necessity — Custom. 
Portions    who    lend     money    to    heads   of 

religious  institutions  aro  bound  to  enquire 
whether  the  occasion  on  which  they  ad- 
vance money  is  such  that  the;  loan  is  jus- 
tified by  the  estate  of  the  funds  of  tho 
institution  and  the  purpose  for  which  the 
loan  is  taken.  It  is  nob  enough  to  show 
that  tho  purposes  for  which  loa-is  wore 
taken  were  necessary  purposos,  tho  lenders 
must  satisfy  themselves  that  thero  was 
a  real  necessity  to  contract  the  debt,  hav- 
ing regard  to  tho  income  of  the  property 
of  tho  institution.  GURMUKK  SINGH  v. 
SUNDAH  SINGH.  45  P.  R.  1903  =  110  P. 
L    R.   1903 

76  i^y    another     of  ward's    property— Mu- 

hammadj,n     Law — Guardian     and     Ward 

Equity. 

Where  the  motber  of  a  Muhammjtdaa 
minor  son  mortgaged  his  property  in  or- 
der to  discharge  old  mortgages  entered  in- 
to by  his  father  and  provide  money  for 
family  expenses  and  the  minor  sued  to 
avoid  the  mortgage  exocutod  by  his  mo- 
ther  and  a  decree  conditional  on  refund 
of   the    mortgage    debt    was   passed —  • 

Held,  that  as  the  consideration  for  the 
mortgage  consisted  of  necessary  debts  due 
by  the  plaintiff  and  money  expended  for 
his  benefit,  the  Court  had  exercised  a  sound 
discretion  in  passing  tho  conditional  decree. 
Though  the  mother  was  not  legally  author- 
ized to  act  as  plaintiff's  guardian  she  had 
acted  as  much  in  his  interests  as  any  or- 
dinary de-facto  guardian  would  have  done. 
P.  R,  73  of  1890,  58  of  1891,  90  of  1892; 
11  of  1899;  65  of  190C  (F.  B.) ;  s.  c,  P.  L. 
R.  1900  p.  322  (F.  B.)\  5  Bom  L.  R.,  301: 
7  W.  N.  Cal,  441,  referred  to.  ALLAH 
DAD  V.   BUDHA,   52  P.   R.  1904  =  85  P.  L. 

R.  1904. 

77  ^'J  non-proprietor  in  abadi.  See  Aba- 
di. 

78  ^y  occupancy  tenant— Right  of  his  col- 
lateral to  set  aside  alie7iatio7i--On\.\s  probaudi 
— Custom. 

When  a  collateral  of  an  occupancy  te- 
nant seeks  to  restrain  an  alienation  by  that 
tenat,  as  to  which  tho  landlord  has  stood 
completely  aside,  it  lies  upon  such  collateral 
to  prove  that  a  custom  exists  under  which 
be  is  entitled  to  do  so.  FATZ  BAKHSH  v. 
DITTA.    P.  L  R   115  Of  1901. 

79  Of  occupancy  riyhts — Gift  to  nephew  in 
presence  of  brother — Burden  of  proof — Brah- 
mins of  Kharian  Tahsil,  Gujrat  District — 
Custom. 

Held,  that  the  defendants  on  whom  the 
burden  of  proof  lay  had  failed  to  tstabligh  a 
custom  uudor  which  a  childless  Brahmin  in 
the  Kharian  Tah.^il  of  the  Gujrat  District 
could  gift  occupancy  rights  to  nephews  in 
presence  of  a  brother. 

Where  a  general  agricultural  cusbom  is 
found  to  prevail  in  rosp.^cr,  of  laud,  such  cus- 
tom would  be  applicable,  unless  the    contrary 
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could  bo  sliown,  to  tlio  permanent  interests  in 
land  wliicli  occupancy  tenants  hold.  IlAllI 
CHANl)  V.  DHK.UA.     12  I'    1^.  1904- 

80  Occupaicy  right — Widm^s  i^oivcrs — 
CollatrraVs  right  lo  object   -Cnslovi. 

Under  tbo  Gustomary  Law  a  widow  has 
only  a  I'fe  rent  in  an  occupancy  liolding. 
Any  alienation  o[  any  thing  more  than  lier 
life  rent  by  her  is  void.  It  can  bo  contosted 
within  the  proper  period  of  limitation  after 
her  death.  The  assent  of  the  landlord  to  any 
alienation  by  a  widow  is  incompetent  to  give 
it  validity  against  any  one  with  a  right  to 
succeed  to  it. 

Hdd,  that  the  plaintiffs,  collaterals  of  the 
husband  of  the  widow,  were,  under  the  terms 
of  tbe  ikrnr-imalikan  portion  of  the  Wajib- 
ul-arz,  which  was  an  agreement  within  the 
meaning  of  section  112  of  the  Punjab  Te- 
nancy Act,  entitled  to  succeed  to  the  occu- 
pancy rights  held  by  the  widow  on  her  death 
as  against  the  defendants,  alienees  from  her. 
The  entry  in  the  Wajib  ul-arz,  which  gave  the 
rioht  of  succession  to  collaterals  without  tbe 
reservation  that  they  must  have  descended 
from  a  common  ancestor,  was  not  intended 
to  terminate  with  the  settlement,  NATHU 
V.  BUDHA.    49  P.  L- 1^-  1904- 

81  Sale— Females  estate— Custom— Aliena- 
tion—Gift— Necessity —E^s/wtZicaf  a— Suit  for 
possession  — Adverse  possession.  110  P.  L.  R. 
1902.     See  col.  940. 

82  Sale  of  urbain  ancestral  2'>roperty—Raj- 
;puts  acquiring  out  of  savings  from  Govern- 
ment  set  vice  when  immoveable  property  an- 
cestral land  sold  to  pay  off  debt  really  due 
— Onus  of  proving  imvioral  nature  of  debts. 

The  presumption  in  favour  of  a  res- 
tricted power  of  alienation  of  ancestral  im- 
moveable property,  as  laid  down  in  Gajai 
V.  Sham  Das  (107  P.  R.  1887)  (F.  B.)  applies 
6nly  to  agricultuiists  by  occupation  and 
members  of  village  communities.  But,  where 
a  family,  though  belonging  to  an  agricul- 
tural tribe,  has  altogether  drifted  away 
from  agriculture  as  it?  main  occupation  and 
has  settled  for  good  in  urban  life  and 
adopts  trade,  industry  or  service,  as  its  prin- 
cipal occupation  and  means  and  source  of 
livelihood,  no  initial  presumption  would 
exist  or  apply  that  the  power  to  alienate 
ancestral  immoveable  property  by  the  mem- 
bers of  such  family  is  necessarily  restrict- 
ed. 

The  rule  applies  to  property  connected 
with  ancestral  lands  and  not  to  house  pro- 
perty altogether  uncountotcd,  which  is  ac- 
quired in  a  town  or  a  city  as  a  means  of  in- 
vestment. (107  P  U  1887  Expl  ,  73  P  R  1895, 
58  P  R  1905,  93  P  R  1885  12  P  R  1892,  65 
P  R  1900,  120  P  R  1893,  14  G  717,  14  B  320 
refd.) 

A  Bajput  is  not  necessarily  an  agri- 
culturist, nor  is  he  governed  by  customs 
of  agricultural  tribes  as  a  matter  of  neces- 
sity. 

Where  a  Rf  jput  acquired  urban  immove- 
able  property    out   of  suviugs   made  while  iu 
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Government   service     and    settled    to    urbar 
life    permanently,    /asW,  that  his  descendar ' 
wore    not     governed    by     customary     law 
agriculturists    in    matters   relating    to  pow 
of   alienation    of    ancestral    immoveable    pr* 
pcrty,    merely    because     they    wore    RBjput 
The    test    in    such  cases  would  be  not  merel 
caste,    but    permanent    and    hereditary  occv 
pation   as    well.     (23    P.    R.  1897,  21  P  R  18' 
refd.) 

Where    ancestral    property  is  sold  to  pa 
debts    really     due,    tbe    alienation     made    t 
pay    such    debts    is  a  necessity.     The   onus  i 
on    the   person   who    seeks    to    have  the  alie 
nation    set    aside    that    the    debts  were  really 
incurrf'd    for    immoral  purposes    and  in  reck- 
less   extravagance.     (65  P    R  1905    F.  B.  foil.) 
MQFIAMINIAD    HAYAT    KHAN    u.  SANDHE 
KHAN,  55  p.  R.  1908- 

83  Sale — Pre-emption  decree  against  father 
—Suit  by  son  to  contest  alienation  after^  decree 
in  the  pre-emptiofb  suit — Collusion — Costs — 
Gasloin. 

The  plaintiff  brought  a  suit  for  a  declara- 
tion that  decree  for  pre-emption  obtained 
by  the  defendant  against  his  father  as  vendor 
and  certain  vendees  was  valid  to  the  extent 
of  R9.  1,600,  The  plaintiff  had  previously 
sued  his  father  and  obtained  a  decree  to  the 
effect  that  tbe  sale  should  be  treated  as  a 
mortgage  and  valid  to  the  extent  of  Rs.  1,600 
as  against  his  reversionary  rights.  The  pre- 
sent defendant  had  unsuccessfully  applied 
to  be  impleaded  as  a  party  to  the  suit  which, 
was  instituted  by  the  plaintiff  after  service 
of  the  summons  of  the  pre-emption  suit  on 
the  defendants.  On  appeal  the  present  claim. 
was  dismissed  on  the  ground  of  plaintiffis 
collusion  with  the  vendees  and  being  invalid 
on  the  merits  but  the  defendant  was  not 
awarded  his  costs. 

Hel  i,  that  the  dismissal  ot  the  suit  was 
properly  ordered  and  that  the  defendant  was 
entitled  to  his  costs  of  the  suit.  KARAM 
BAKH.SH  V.  NATHU.     72  P-  L.  R.  1904- 

84  By  sordess  proy-rietor.  33  P.  R.  1905. 
See  Alienation — By  childless  male  proprietor. 

85  By  sonless  proprietor  of  ancestral  pro- 
perty to  daughters  son. — Brothers  son  living — 
Brahm'',n.s  of  Rawalpindi  Tehsil. 

Held,  tiiat  tbe  Brahmins  of  Adiala  village 
in  the  Rawalpindi  Tehsil  were  not  governed 
by  custom  but  by  Hindu  Law  regarding 
succession  and  alienation  of  ance;jtral  im- 
moveable prop3rty  110  P.  R.  1903  (F,  B  > 
followed,      HIRANAND    v.      HARIOHAND. 

125  P  R.  1908- 

86  By  sonless  male  proprietor — Ancestral 
land  acquired  property. 

Held,  that  a  bequest  of  only  self  acquir- 
ed immoveable  property  by  a  Hamdani  Sayed 
of  Talagang  Tehsil,  Jiielura  District,  was  valid 
by  custom.  22,  71,  85  P.  R.  1904  distinguish- 
ed. AH[MAD  SHAH  v.  PAl'EH  BIBI.  132 
R.  1908 

,87-  By  sonless  proprietor.  44  P.  R.  1905. 
^'ee  Alieuatioa  to  daughter 's  son. 
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gg.  By  sonlesa  proprietor.  94  P.  R.  1905. 
See  Alionatioa  -  Gift  to  sisters  sou. 

g9.  By  sonless  proprietor  of  ancest'fal  im- 
vwveable  property  to  daiigJitets — liujlit  of  col- 
laterals of  eighth  degree  to  contest  alienation — 
Rattal  Jats  of  Jallo,  tchsil  Lihoro. 

Among  the  Rattal  Jats  of  viouza  Jallo, 
•tahsil  Lahore,  a  sonless  proprietor  made  a 
will  in  favour  of  his  daughters  bequeathing 
liis  ancestral  immoveable  property  to  them. 
This  alionatioa  by  Will  was  contested  by  his 
•collaterals  of  the  eighth  degree. 

Held,  the  collaterals  cannot  succeed,  on 
the  ground,  that  it  was  not  shown  that  they 
had  the  right  to  contest  such  an  alienatieu 
made  to  a  daughter,  or  that  they  had  the 
right  to  succeed  in  preference  to  a  daughter 
among  the  tribe  to  which  they  belonged. 

Pedigree  tables  which  extend  beyond  the 
eeventh  or  eighth  degree  are  in  most  cases,  as 
visionary  as  those  which  in  the  case  of  some 
exalted  families,  derive  descent  from  the  sun 
and  the  moon.  Though  Hindu  Law  in  its 
strictness  is  never  followed  in  agricultural 
communities,  yet  the  influence  of  ideas  in- 
herent in  Hindu  Law  is  certainly  not  with- 
out its  effect  upod  customary  law  in  the  case 
of  Hindu  tribes  or  tribes  of  Hindu  origin. 
RAJO  V.  KARAM  BAKSH,     U  p.  R.  1908.. 

90  Arains  of  mauza  Agwan  Ladhai,  tahsil 
Jagraon,  Ludhiana  District — Power  of  male 
proprietor  to  make  gifts  of  ancestral  immovc^ 
able  property  with  the  consent  of  childless  son  to 
daughter — Right  of  reversioners  to  contest  the 
alienation, 

An  Arain  of  Mauza  Agwan  Ladhai,  tahsil 
Gagraon,  Ludhiana  District,  may  validly 
make  a  gift  of  ancestral  immoveable  property 
to  his  daughter,  with  the  consent  of  his  sou 
and  next  heir  who  is  himself  childless.  Re- 
mote reversioners  cannot  question  such  alie- 
nation 7  P.  R.  1905  referred  to.  SHADI  v. 
KHEWNI.     5g  p.  R.  1908. 

91  By  sonless  proprietor  to  daughter,  effect 
of — Biikhari  Sayads  of  Gajro^t  District — Kua- 
nadamad. 

Under  agricultural  custom,  among 
Bukhari  Sayads  of  Gujrat  District,  diughters, 
in  the  presence  of  near  collaterals,  cannot 
take  as  full  proprietors,  but  can  merely  hold 
the  estate  till  their  death  or  marriage.  But, 
when  a  gift  is  made  to  daughters  by  a  sonless 
proprietor,  it  is  taken  to  be  a  gift  for  the 
benefit  of  the  daughters  and  their  issue. 

A  Khxnadanixd  is  a  sou-iu-law  who  has 
married  a  girl  of  the  family  iu  her  father's 
lifetime  and  has  taken  up  his  abode  in  the 
ancestral  house.  The  original  idea  of  the 
institution  wis  that  the  son-in-law  by  com 
ing  and  residing  with  the  girl'i  father,  would 
help  him  in  cultivation  and  management  of 
the  estate  and  so  earn  a  right  something  like 
that  of  son.  A  testator  cannot  nominate  as 
Khanadamads  the  future  husbands  of  his 
daughters,  who  have  not  during  the  testator's 
lifetime,  taken  their  abode  iu  the  ancestral 
bouse.      HAYAT  SAHA    v.   FAZAL  BEGAM. 

70  p.  R  1908. 
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92  By  sonless  proprietor — Assent  by  rever- 
sioner after  decree  in  his  favour,  validity  of . 
Where  a  sonless  proprietor  alienates  an- 
cestral land,  it  is  not  necessary  that  the  as- 
sent of  the  reversioner  should  be  obtained 
at  tiie  time  of  the  alienation  ;  such  assent 
may  be  obtained  at  a  later  p^jriod.  The  as- 
sent may  be  withhold  at  first  and  given  later 
on.  The  reversioner  may  even  sue  and  with- 
draw from  the  suit.  Ho  may  also  change 
liis  mind  and  give  his  assent  even  after  the 
suit  to  contest  the  alienation  has  ended  ia 
a  decree  in  his  favour.  Such  assent  is  bind- 
ing on  his  sons  and  on  more  remote  rever- 
sioners than  himself.  (G5  P.  R.  1807  (P.  B.) 
dist.  and  59  P  R.  1901  refd  )  SHIB  RAM 
V.  SHIB  SINGH.  7g  P.  R.,  1908-138  P. 
W.  R ,  1908. 

92  a.  Suit  by  reversioner — Alienation  by 
childless  mile  proprietor — Suit  by  father  of  re- 
versioner to  have  the  alienation  declayed  nidi 
and  void — Dismissal  of  suit  on  merits — Sub- 
sequent  suit  by  reversioner  for  possession  of 
alienated  property  after  death  of  alienor — 
Estoppel. 

Held,  that  under  the  customary  law  a 
suit  by  a  reversioner  for  possession  of  pro- 
perty alienated  by  a  sonless  proprietor  ia 
barred  by  the  dismissal  on  the  merits  of  a 
suit  previously  filed  by  his  father  for  a  de- 
claration that  alienation  did  not  affect  the 
father's  reversionary  interests.  18  P.  R., 
1895  ,  84  P.  R.,  1898  (F.  B  ),  58  P.  R.,  1905, 
s.  c.  59  P.  L  R.,  1905  ;  2  P.  R.  1882,  (F.  B  ). 
15  P.  R.  1903,  s.  c,  55  P.  L.  R.,  1903,  refer r^^d 
to  ;  10  Cal.,  324,  ^P.  C.) ;  22  All.,  33  (F.  B  )  ; 
21  All.,  94  (P.  C.)  distinguished.  INDAR  v. 
CHOKI  RAM.     68  P-  R-  1905- 

93  ^y  widow — Assent  of  reversioners — SiLit 
by  son  •)f  Q,ssenting  reversioner — Sheiks  of  iia- 
par  Tahsil — Custom. 

A  deed  of  gift  executed  by  a  widow  was 
attached  by  all  the  reversioners  including 
the  plaintiffs'  father.  The  plaintiffs'  fcither 
subsequently  brought  a  suit  to  contest  the 
gift  but  withdrew  it.  The  plaintiffs  who  were 
then  minors  brought  the  present  suit  to  set 
aside  the  gift  and  it  was  pleaded  for  the  de- 
fendant that  the  alienation  had  become  a 
valid  one  by  the  action  of  the  plaiutiira 
father  and  other  collaterals. 

Held,  that  the  plea  was  valid,  the  plain- 
tiffs on  whom  the  onus  lay  hxd  failed  to 
prove  that  the  alienation  hid  not  become 
valid  as  contended  by  the  defendant.  KA- 
MAN  V.  MUHAMMAD  ALL    59  P.  H.  1905. 

94  I^U  widow— Onns  probandi — ]Majawar3 
of  Mailsi  Tahsil,  Midtan  District — Custom. 

Held,  that  by  custom  among  Majaivats 
of  Mailsi  Tahsil  of  the  Multan  District  the 
widow  t^kes  only  a  life-interest  in  the  pro- 
perty of  her  deceased  husband  and  is  uofc 
compotent  to  gift  it  to  the  prejudice  of 
the  \ights  of  reversionary  heirs.  GHULAM 
MUHAMMAD  v.  NUR   SAiN,    136  P.  L-'  R  , 

1905-66P  R  1905  ,    ^    ^ 

95  By  widow— Custom  or  Uuidu  Law — ive- 
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mote  reversioners — Right  to  sue    ivhile  iuidow*i 
daughter  exists. 

Held  tbivt  it  was  for  plaintiffs  to  prove 
that  among  l^ralnnans  of  Mau/a  Sambaka, 
Umhalla  District,  custom  and  not  Hindu  Law 
prevailed  regarding  alienatiou  and  that  they 
had  failed  to  prove  it. 

Jlcld,  further  that  where  the  widow's 
daughter  has  no  male  issue  a  distant  re- 
versioner could  sue  a  declaration  that  wi- 
dow'.-^  alienation  was  invalid.  94  P  R  1907 
distinguished.  6  A  431,  15  A  132,  32  C  62,  13 
M  195  and  14  P  R  1895  referred  to  and  ex- 
plained. KASPURIA  V.  MANGAL,  149  P- 
R.  1908. 

96  I^y  widoio  of  ancesiraZ  ivimove&ble 
property  to  her  d&iighfer  &nd  daughter's  son 
— Gil  J&tr.  of  the  Amrtits&r  District — Right 
of  collaterals  of  sixth  degree  to  inherit  before 
the   dMighter  and     daughter's    son. 

Gil  Jats  of  the-Amritsar  District  are 
admittedly  governed  by  custom  and  the 
widow  of  a  deceased  proprietor  cannot 
alienate  ancestral  immoveable  property, 
exept  for  necessity.  Collaterals  in  the  sixth 
degree  can  set  aside  the  alienations  made 
by  the  widow  in  favour  of  her  daughter's 
son  and  are  entitled  to  inherit  before  them. 
126  P  R  1899,  101  P  R  1881,  75  P  R  1898,  2  P 
R  1901  79  P  R  1891  56  P  R  1905  93  P. 
R  1906,  5  P  R  2  908  and  11  P  H  1908, 
referred  to.  RAM  KAURv.  BELA  SINGH 
67  PK1908 

97-  By  loidoio — Consent  of  nearer  rever- 
sioners— Right  of  remote  reversioners  to  con- 
test the  alienation—  Presence  of  daughters  mode 
of    calculating  degrees. 

In  the  Bauu  district,  tahsil  Isa  Khel, 
the  mode  of  computing  degrees  of  rela- 
tionship is  from  the  collateral  to  the  com- 
mon   ancestor,    both   being   counted. 

The  fact  that  plaintiff  is  not  the  near- 
est reversioner  wili  not  be  a  bar  to  his 
maintaining  a  suit  for  a  declaration  that 
a  sale  of  immoveable  property  efTected  by 
widow  should  not  affect  his  reversionary 
rights;  and  where  nearer  reversioner  con- 
sents to  the  alienation,  or  stands  aside  and 
refuses  to  sue,  a  more  remote  reversioner 
can  come  in  and  contest  tlie  validity  of 
the  alienation  (7  P.  R.  1893,  84  P.  R.  1898 
foil). 

The  degree  of  relationship  will  no  doubt 
be  considered,  and  where  the  suit  is  purely 
speculative,  and  the  plaintif?  has  a  very 
remote  chance  of  inheriting,  the  Courts  will 
in   their   discretion,  refuse    him  the    relief. 

The  reversioner  of  the  6ih  degree  sued 
for  a  declaration  that  an  alienation  of  fm- 
moyeable  property  by  the  widow  of  a  soniess 
proprietor  should  not  affect  their  reversionary 
rights.  There  were  reversioners  of  the  5th 
and  lessor  degrees  and  daughters  of  the 
deceased  in  existence.  It  was  found,  that, 
by  the  custom  of  the  village,  the  daughters 
oi  the  deceased  succeeded  in  the  absei  ce  of 
collaterals  of  the  fifth  degree. 

Held,   as   it   was  highly    improbable  that 
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the  daughters  would  interpose  to  contest  the 
alienation  by  their  mother,  with  whom  they 
wore  living  until  their  marriage,  and  as  it 
was  by  no  means  certain  that  the  daughters 
would  ever  succeed  as  heirs,  as  there  were 
spveral  collaterals  of  the  5th  and  lessor  degrees 
in  existence,  that  the  plaintiffs  were  entitled 
to  sue.  GIRDHARI  RAM  u.  FAIZULLAH 
KHAN.    48  p.  R.  3908. 

98  By  widow — Widow  denying  adoptioa 
alleged  to  have  been  made  by  her  husband — 
Suit  to  contest  alienation  made  by  widow  43 
P.  L.  R.  1904--3  P.  R.  1904.— See  Col.  1903. 

99  By  widow — Collaterals  right  of  suit  G 
P.  L.  R.  1902.--See  No.  63  supra. 

100  I^y  loidow—Suit  by  her  husband^s 
sister  and  sister's  daughter  to  set  aside  mort' 
gage — Locus  standi — Arains  of  Konwali  got 
of  Pakhi  Thatha  village  of  the  Lahore  Dis- 
trict. 

Held,  that  by  custom  among  Arains  of 
Konwali  got  of  Pakki  Thathi  village  of  the 
Lahore  District  the  sister  and  sister's  soa 
of  a  deceased  childless  proprietor  are  com- 
petent to  file  a  suit  to  set  aside  a  mortgage 
as  having  been  made  without  necessity  by 
the  widow  of  the  deceased  proprietor.  P 
R  174  of  1889,  distinguished.  Mussammat 
BHAGAN  V.  Mussammat  TABAN,  29  P.  L-  R. 
1902 

101  By  widow  —Domra  Jats  of  Dera  Bm lil 
Khan  tahsil. 

Held,  that  by  custom  among  Domra 
Jats  of  Dera  Ismail  Khan  tahsil,  only  col- 
laterals within  the  fourth  degree  of  remove 
from  the  deceased  are  entitled  to  ol  j^ct  to 
an  alienation  made  by  his  widow.  P  R,  25 
of  1895,  referred  to.  DILAWAR  v.  Mwssajn- 
mat  JATTI.  P.  L-  R  ,  1900  p.  318  =  2  P  R. 
1901. 

102  Widow's  power  of — Necessity— AcquieS' 
cence  of  reversioner. 

In  this  case  property  was  sold  by  the 
widow  in  1871.  The  widow  died  in  1887, 
In  1896  plaintiff  filed  a  suit  as  reversioner 
for  possession  of  the  property  against  the 
vendee's  representatives  in  interest. 

Held,  that  as  a  general  rule  in  the  case 
of  an  alienation  by  a  widow  the  alienee 
should  be  called  upon  to  prove  by  clear  and 
cogent  evidence  justifying  necessity  for  the 
transaction  effected  by  her  in  bis  favour. 
But  the  sufficiency  or  otherwise  of  such  evi- 
dence must  depend  upon  the  circumstances 
of  the  particular  case;  and  a  Court  cannot 
expect  as  satisfactory  and  conclasive  a  proof 
of  necessity  in  the  case  of  an  alienatioa 
which  took  place  25  years  previously  as  is  to 
be  demanded  when  the  transaction  which  is 
challenged  was  ef!'ec  ed  but  r;cently.  The 
Chief  Court  considered  the  neoea^ity  estab- 
lished, and  remarked  that  had  the  sale 
occurred  recently  we  might  possibly  have 
not  considered  this  evidenc-e  sufficient  to 
relieve  defendants  of  the  onus  of  proving 
necessity.  The  Couit  concluded  from  the 
silence  of  the  plaintiff  and  his  predecessors 
lor  about  25  years   that  it   was    well-knowa 
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among   the   parties   that   the   sale    was  for  a 
valid  parpose. 

Whether  plaintiff's  conduct  amounts  in 
law  to  a  waiver  of  liis  right  to  object  to  the 
alienation  contested  for  Ihe  first  time  after 
25  jear3,  or,  to  acquiescence  therein,  and 
whether  the  principles  upon  which  the 
Ccurts  should  act  in  adjudicating  upon 
questions  as  to  necessity  in  the  case  of  i 
widow's  alienation  have  been  rightly  applied, 
are  questions  of  law  involved  in  tiie  case 
which  allow  further  appeal.  MUHAMMAD 
BaKHSH  v.  GaHNA.    p.  L.  R.,  61  of  1901- 

103  By  widciu  140  P.  L.  R.  190;?.— See  Col. 
940. 

104  By  widow-— In  favour  of  a  near  rever- 
sioner— At.sent  of  other  reversioners — Claim  by 
reversioner  not  assenting. 

In  the  case  of  a  widow  claiming  the 
power  to  gift  absolutely  with  the  assent  of 
reversioners,  the  onus  of  proof  rests  heavily 
on  the  person  who  seeks  to  maintain  such  an 
alienation  contrary  to  the  usual  custom 
which  restricts  the  widow's  power  to  alienate 
to  the  term  of  her  life-tenure. 

The  fact  that  certain  nearer  reversioners 
have  assented  to  a  gift  by  a  widow  in  favour 
of  a  near  reversioner  does  not  bar  the  claim 
of  a  reversioner  who  is  equally  entitled. 
THAKAR  SINGH  V.  HIRA    SINGH.     66  P- 

L  R  1903=47  P    R.  1908 

105  By  will -Customary  Law — Power  to 
make  Will — Burden  of  •proof . 

Held,  by  the  Full  Bench,  Harris  and 
Chatterji,  J  J ,  {Clark,  C.  J.,  dissenti^ig),  that 
the  distinction  under  Punjab  Customary  Law 
between  power  of  gift  inter  vivos  and  power 
of  testation  is  matter  of  degree  and  form  only. 
Where  power  of  gift  is  shown  to  exist  an 
icitial  presumption  arises  that  there  is  a  co- 
extensive power  of  testation. 

Per  Clark,  C/J,^  that  under  the  Punjab 
Customary  Law  there  is  a  marked  disMnc- 
tion  betv\een  the  power  of  gift  and  the 
power  of  Will  and  that  though  the  ex- 
istence of»a  power  of  gift  is  a  strong  point 
in  favour  of  the  party  asserting  a  power 
of  Will,  it  is  not  sufficient  to  relievo  him 
of  the  onus  of  proving  the  existence  of 
the  power  of  Will  under  Customay  Law. 
Mussammat    BaNO   v.  FAIEH    KHAN,   lH 

P   L.  R,  1908  =  48    P    R    1903 

106  Will  by  childless  male  proprietor — 
Power  to  make  Will — Presumption. 

Hid,  that  the  defendant,  on  whom  the 
onus  lay,  had  failed  to  prove  that  the  child- 
less male  proprietor  was  competent  to  alie- 
nate his  ancestral  property  by  Will  in  favour 
of  bis  sister's  s^n  ms  against  the  rights  of  his 
nephew.  P.  R.  48  of  190.3  (F.  B.);  s.  c  ,  III 
P.  L.  R.,  1903  (P.  B)  ;  2G  P.  U.  1901,  s.  c.  65 
P.  L.  R.,    1901    referred    to.     HAYAT   v.  HI- 

DaYat.    40P.L.  r.  1905=84  p.  R  1905. 

107  Will  in  favour  of  daughter  and  daugh- 
ter's darghter — Fxlals  of  Umbala  Distrit. 

Held,  that  by  custom  among  Kalals  of 
Umbala  District,  a  sonless  proprietor  was 
not   entitled  to    bequeath    hia   ancestral  pro- 
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perty  in  favor  of  his  daughter  and  dauxhter'j 
daugher  Mussammat  KIRPI  v.  SOLEKH 
SINGH.    67  P   it    1901. 

108  Will—  Pathans  of  Peshawar  District. 
Held,  that  the  Pathans  in  the  Pesha- 
war Valley  have  by  custom  the  power  of 
disposing  of  their  property  inter  vivos  or  hy 
will  as  they  please.  SHAD  ALI  KHAN  v. 
ABDUL  GHAFUR  KHAN.  80  P  R.  No. 
1901 

109  Will — Alienation  by  childless  proprie- 
tor—65  P.  L.  R.  1902—50  P.  R  1902— See  Alie- 
nation— By  childless  proprietor. 

2-    Hindu  Law. 

HO.  Charitable  trust  of  6  G.  W.  N.  603.  Sea 
Col.    1085. 

111.  Charitable  trust — Hindu  Laiu — En- 
dowments— Power  of  Manager — Attestation  as 
a   witness — Estoppel. 

Held,  that  with  the  exception  of  casei 
which  come  under  the  operation  of  thi3 
Bombay  Act  II  of  1863,  there  is  no  absolute 
prohibition  against  the  alienation  of  endow- 
ed property  by  the  manager  for  ihe  time 
being,  but  that,  on  the  contrary,  for  the  ne- 
cessary purposes  of  preserving  or  maintain- 
ing the  endowment,  alienation  of  the  endow- 
ed property  by  the  manager  is  lawful.  0 
M.  I.  A.,  393,  at  p.  412;  13  M.  I.  A.  270:  7  B. 
L.  R.  621,  L.  R.  2  I.  A.  145;  L.  R,  4  I.  A.,  5-2; 
2  Mad.,  175;  5  Bom.,  393;  9  Bom  ,  422;  24  Cal. 
77,  referred  to. 

The  mere  fact  that  a  person  witnesses 
a  document  does  not  prove  that  he  has  know- 
ledge of  the  contents  of  it.  PARSOTAM 
GIR  V.  DAT  GIR  W.  N-,  A.  1903  p.  50  =  25 
A-  296 

112«  Co-parcener^  by — Hindu  Law— Joint 
Hindu  family — Power  of  manager — Fathei's 
powers — Son's  liability — Alienation — Creditor's 
duty — Necessity—  Onus. 

The  primary  and  general  rule  is  that  no 
member  of  a  co-parcenary  can  alienate  or 
encumber  more  than  his  own  share  unless 
{a)  justifying  necessity,  material  or  spiri- 
tual, be  shown,  or  (6)  unless  all  the  co-par- 
ceners to  be  affected  give  express  or  im- 
plied consent. 

If,  however,  family  necessity  exist,  the 
ordinary  manager  has  power  to  do  what 
is  best,  and  when  so  acting,  his  power  caa- 
not  be  defeated  by  any  individual  membef 
withholding    his   consent. 

A  father  as  bead  of  the  family  might 
have  greater  powers,  but  could  not  hava 
less. 

There  is  no  presumption  in  favour  o( 
the  manager  that  jnoneya  borrowed  by  hiiu 
are  for  family  purposes,  and  the  fathf^r  ii 
not  in  a  more  favourable  po.sition  as  re- 
gards the  condition  as  tor  the  exi.'^tenoo  of 
iastifying  necessity.  In  both  cases  the  fcl- 
lowing  principles  apply  when  consent  ia  not 
given: — 

(a)    Tht>  power    must  be  exercised    only  ia 
case    of    need. 
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(b)  The    mattors    to    bo    oonsitlorofl   arc:  (i) 

tbe  existence  of  pressure,  (ii)  the 
means  of  averting  it,  (iii)  the  bone- 
fit    to   bo   conf^irrod. 

(c)  If   the    lender  or    purchaser  bo  a  party 

to  misinanagem  3nt,  ho  cannot  take 
advantage  of  his  own  wrong. 
{d)  The  lender  or  purchaser,  however, 
unless  he  acts  mala  Jide,  is  not  af- 
fected though  better  managomont 
might  have  preserved  tno  estate  from 
debt. 
(e)     The  lender  or    purchaser    is   bound    to 

enqaire,    but 
(/  )     If  he  does  enquire    and  acts    honestly, 
the  real    existence  of    necessity  is  not 
a  condition  precedent  to  the  validity 
of  the  transaction,   provided     the  ne- 
cessity    alleged      is      sufficient     and 
reasonably  credited. 
(g)     The  lender  or  purchaser  is    not    bound 
to    see    to     the     application    of     the 
money  advanced. 
The  question    on  whom    does  the  onus  lie 
is  one  not  capable    of  a  general  and  inflexible 
answer. 

But  though  the  father  cannot  alienate 
without  either  justifying  necessity  or  con- 
sent yet  the  alienation  w\ll  not  be  set  aside, 
if  ihe  alienee  had  reasonable  ground  for  sup- 
posing that  justifying  family  necessity  ex- 
isted. 

The  circumstance  which  renders  an  alie- 
notion  by  a  father  of  his  son's  interest 
unimp.mchablo  save  on  the  ground  of  im- 
moraliDy,  is  not  the  form  or  mode  oi  the 
transfer,  but  the  existence  of  a  morally 
unimpeachable  debt  contracted  by  the  fathnr 
and  antecedent  to  that  transfer.  And  it 
such  antecedent  debt  existed  and  the  alie- 
nation purported  to  extt-nd  the  son  s  in- 
terest then  it  was  immaterial  what  was  th '2» 
pariicular  mode  by  Vv.iich  the  alienation 
was  effected,  whether  by  sale  in  execution 
of  a  money  or  mortgage  decree  or  by  pri- 
vate conveyance,  for  the  antecedant  debt  be- 
ing a  family  obligation  the  ?„iienation  on 
account  of  it  could  only  be  disputed  on  the 
ground  of  the  immorality  of  the  antecedent 
debt.  It  could  not  be  disputed  on  the 
ground  either  tlia^  he  debt  was  not  incurr- 
ed for  the  benefit  oi  the  family,  or  on 
the  ground  that  the  alienation  had  been 
made  in  a  particular  way  either  in  invi- 
tum  on  a  money  decree  or  a  mortgage  dec- 
ree, or  by  private  conveyance,  or  on  the 
ground  th  ut  the  son  l^ad  not  been  a  con- 
senting pirty  to  T.h3  transaction  by  which 
his     interest'  was     allegod    to     hi,ve     passed. 

nath-\ji  durguiu.  sita  ram  NARA- 
YEn.    4  B-  I*.   R    687. 

113  Go-parence  by—Eoiience^Award  in  a 
parUtioii  dispute  b&tuoe-in  family  memb&rs- 
Beleoancy  against  strango.rs.  ,    , -,  • 

Th^  nlaintiif,  purchaser  at  a  sale  held  in 
execution,  of  a  mortgago-decree  obtained  by 
the  mortgagee  ou  a  bond  executed  by  the 
;aana^er   of   a   j)int   Hindu  family,  sued  for 


Alienation    (Contd.) 

recovery  of  possession  of  the  property  bought 
by  him. 

The  defendant,  a  nephew  of  the  manager, 
pleaded  that  ho  was  isoL  a  party  to  Ilia 
mortgage-decree,  and  the  mortgage  debt  wa<i 
not  Imiding  on  him  The  plaintiff  did  not 
produce  any  evidence  to  show  tliat,  the  money 
had  really  been  borrowed  for  a  family  purpose, 
but  relied  on  an  award,  and  a  decree  pa^seci 
thereon  to  which  the  plaintiff  wa^  no  party 
which  recognised  the  debt  as  a  family  dpbt 

Held,  that  trie  decrep  pas-^ed  in  accc  rdano^ 
with  the  award  and  the  award  we»e  binding 
between  the  defendant  and  the  other  meni- 
.bers  of  the  family,  but  as  between  the  parties 
to  the  present  suit  the  decif^ion  of  the  arbi- 
trator and  the  decree  could  not  be  used  agj 
evidence  that  the  debt  was  for  a  family  pur- 
pose binding  on  the  defendant.  KR'SHNA 
REDDI  V.  THAMBU  REDDI.     26  M-  28- 

114  Custom  -  Restriction  on  alienation  6  O. 
L.  J.  274.  -See  Col.  1622. 

115  Endoiocd  property  of  6  G.  W.  N.  6(^3 
and  25  A.  296.  -See  No.  110.  111. 

1X6.  Father  by — Ancestral  and  self  acquiT' 
ed  properly — Ontis  of  proof —Suit  to  set  asids 
alienation  as  being  made  without  legal  neces' 
sity     Conjecture  and  positive  proof. 

In  a  suit  to  set  aside  a  deed  of  sale  of 
immoveable  property  executed  by  the  plain* 
tiff's  father,  who  had  succeeded  to  it  inter 
i  alia  as  the  next-reversionary  heir  on  ^hq 
i  death  of  the  widow  of  the  last  male  owner, 
the  plaintiff  alleged  that  the  land  sold  was 
ancestral  property,  and  that  the  alienation 
had  been  made  without  legal  necessity  and 
was  therefore  void.  The  evidence  showed 
that  the  last  maie  owner  had  acquired  soma 
lands  in  the  district  by  purchase  and  others 
on  abandonment  by  collateral  relatives,  but 
there  was  no  evidence  defining  the  bounda- 
ries of  these  portions  respectively,  that  being 
merely  a  matter  of  conjecture. 

Held,  that  the  onus  was  on  the  plaintiff 
to  show  that  the  property  alienated  was  not 
self-acquired  in  the  hands  of  the  last  mala 
owner;  and  that  in  seeking  to  discharge 
such  onus  he  could  not,  under  the  circum- 
stances, be  assisted  by  oo!J!ctures,  however 
reasonable,  in  place  of  po.suive  proof.  ATAR 
SINGH  t>.THAKAR    SINGH.     35    C- 1039» 

117  Either  by — Hindu  Law — Mitakshara 
family — Status  of  members — Power  of  member 
to  dispose,  of  his  share. 

Hid,  that  the  members  of  a  Mitaksharrt 
family  are  all  joint  tenants  of  the  undivid' 
ed  property  in  which  no  member  has  any 
defined  share,  and  that  the  property  passes 
on  the  death  of  any  member  to  the  survi- 
vors. 

A  deed  of  gift,  executed  by  a  member 
of  a  joint  Hindu  family,  is  wholly  invalid, 
as  he  has  no  disposing  pjwer  over  any  por- 
tion of  th«^  family  property  until  partition. 
GOPAL     LALi    y.    MAHaDEO    PRASAD.     6 

C  W-  N  .  651- 

118  Father     by — Father's     debt — Suit 
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against  father — Son's  liability — 28  C.  517— See 
Coi  650 

119  Father  by — Fathor'a  power— Son's 
liability.     4  B.  L    R.  587— See    No    112  supra. 

120  Father  by — Hindu  Laio- -Maintenance 
<— Right  of  concubine  to — F<i>her's  power  to 
alienate  joint   property  to  his  coicubiyie. 

According  to  the  Hindu  L  iw  a  concu- 
bine who  has  been  kept  by  a  man  for  some 
years,  or  even  many  year?,  gets  uo  right  of 
maintenance  against  bim  unless,  having  been 
Isppt  till  his  death,  it  can  be  said  that  the 
connection  had  b  come  permanent.  Tt  is 
onlv  on  his  death  that  his  estate  in  the 
hands  of  those  who  take  it  becomes  liable 
ior    her  maintenance. 

Where  the  father  makes  a  gift  of  the 
joint  family  property  to  his  concubine  and 
dies  vvhile  the  c:;nuec';ion  with  the  concubine 
js  subsisting,  the  gift  must  be  set  aside  on 
the  suit  of  the  son  subjict  to  the  son's 
^lability  to  pay  reasonable  maintenance  to 
the  concubine.  The  son  is  entitled  to  recover 
possession  of  the  property  subject  to  the 
gift  after  provision  is  made  in  the  decree 
•for  tlie  maintenance  of  the  concubine  for 
Jaer  lifetime  in  order  to  avoid  her  beincj  put 
to  the  exp'^nse  of  a  separate  t^uit.  NINOA- 
BADDI    V.  L\KSHMAWA.     3  fi-  L-  R-  647- 

121  Father  by— Hindu  Law— Father's  dt'bts 
:— Specific  performance  of  a  contract  against 
minor. 

The  duty  to  discharge  the  father's  debts 
justifies  the  acquisition  of  the  money  re- 
quired for  that  purpose,  even  though  it  be 
by  sale  of  the  ancestral  land;  but  the  exist- 
pnce  of  a  reasonable  belief  by  the  purcha- 
ser in  the  existence  of  those  debts  is  a  neces- 
sary condition. 

No  Court  would,  even  if  it  could,  make 
a  decree  for  the  specific  performance  of  a 
contract  affecting  an  intant  unless  the  con- 
tract was  shown  to  be  for  the  infant's  bene- 
fit. JAMSETJI  N.  TATA  v.  KASHINaTH 
JIVAN  MANGELLIA.     3  fi-  Li-  R-  898-26 

B  326- 

122-  Father  by —  Necessity — Antecedeiit  debt 
—  Void  or  voidable— Cancellation — Limitation 
Act,  Art.  91. 

A  sale  by  a  Hindu  father  where  there  is 
DO  antecedent  dtbt  to  satisfy  or  any  other 
justifying  necessity  or  moral  or  rnligious 
obligations  does  not  in  any  way  affect  the 
son's  rights,  and  the  son  is  not  bound  to 
bring  a  suit  to  set  aside  the  sale  within  3' 
years  under  Art.  91  of  the  Limitation  Act. 
Art  I4i  will  govern  tiia  suit  by  the  son  to 
recover  his  sLaio.  B-aLVVANIRaO  v.  RaM- 
KRISUNA.     3  B   L    R.  632- 

123  Father  by  —Hind't  Law  Self -acquired 
properly — Ancestral  proper, y  —Fither's  power 
over  self-ac'-iuired  property. 

Under  liindu  Law  f Mitukshara)  a  father 
is  fully  competent  to  deal  as  lie  pleases  with 
bis  self-acquired  property  of  whatever  kind, 
either  oy  .^li-  ir  by  testament  ii'v  disposition. 
—20  All   ..    267  ;  22  Mad.,  3.>5,  p.  397. 

He   may  be(jueath    his  self  acquired  pro- 


Alienation    {Cnnid  ) 

porty  to  a  stranger  and  his  sons  cannot  oali 
the  disposition  in  que.stion.  Any  of  the 
observations  made  in  3  Mad.  H.  C  R ,  50, 
which  confl  ct  with  tiioso  prop jsitionsca-iaob 
now  b3  rugi-rded  as  good  law 

As    tlie   father    is  at  liberty  to  mike  any 

I  disposition  he  pla-ise.s  or  to  leave  his  belf- 
acqaired  property  to  de-<cend  as  ancestral 
property,  so  when  making  any  disposition  in 
favor  of  his  son,  he  is  at  liberty  to  pre- 
serve for  tht  property  the  quality  of 
ancestral  property.  Whether  in  any  given 
case    the     property     was    intended     to    pass 

I  to  the  30(1  as  ancestral  property  or  as 
self-acquired  property  is  a  question  of  the 
intention,  turning  on  the  constructiou  of 
the  gift.  If  there  are  no  words  indiuat- 
ing  the  contrary  intention  the  natural 
inference  is  thit  the  father  intended  his  sous 
to  take  his  property  as  their  ancestral  estate. 
— L.  R   2  I.  A.7. 

If  a  partition  is  made  by  the  iather  on 
the  footing  that  the  property  is  partibla 
property,  although  there  is  in  point  of  law  a 
disposition  made  by  the  father,  there  can  be 
no  doubt  that  the  father  intends  tnat  the 
quality  of  ancestral  propjrty  shall  rem  via. -r 
6  W.  R.  {Cj.R.)  71. 

Held,  upon  construction  of  the  will 
made  by  the  plaintiff's  grandfather  that  it 
intended  his  son.s  to  takd  his  property  as 
their  ancestral  estate  further  th3  plaintiff 
acquired  an  interest  by  birth  in  it  and  was 
entitled  to  recover  from  the  alienees  parts 
of  it  transferred  by  his  father.  NA- 
G\LINGA:\r    PILLAl    v.     RAMaCHANDRA 

TEVaR.   24   M- 429 

124  Father  by-  Hlndw  LTiy-"Mitakshara/<t- 
mily  — Mortgage  by  father-  Decree  against  fa- 
ther alone — Suit  by  son  that  his  share  was 
not  affected  by  the  decree — Suii  not  operative 
as  partitiiin. 

In  a  joint  Mitakahara  family,  consisting 
of  father  and  son,  the  father  mortgaged 
the  jjint  property.  The  mortgagees  sued 
the  father  alone  on  the  mortgage-bond 
without  making  the  son  a  party,  although 
the  mortgagee  had  notice  of  the  son's  in- 
terest in  tae  mortgaged  property  at  the  time 
when  he  brought  the  suit.  The  son  sued 
the  mortgagee  claiming  a  declaration  that 
bis  sliare  in  the  property  was  not  liable 
to  be  sold  in  execution  of  the  decree  ob- 
tained against  his  father.  It  was  found  that 
the  debt  was  not  shown  to  have  been  con- 
tracted for     immoral   purposes. 

Hdd,  that  the  son  could  only  be  given 
a  decree  for  redemption  of  the  mortgage; 
the  issue  as  to  iho  unmoral  nature  of  the 
debt  having  been  found  against  him,  he  was 
not  entitled  to  the  decree  claimed  by  him. — 
28  Oil ,  ^-^n,  followed. 

UidJ,   also,    that    the  institution    of     the 
suit     by     the     son      had     not     the    effect    of 
separating       his     share     from     his      father's, 
which    would    give    the     sou's     wid'>w    righ 
to     succeed     to     bis     share     on    h  is     dem  is 
during    the    pendency    of    the      fcuit.^-l       4 
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205,  referred  to.  KANHAIA  LAL  v.  RU 
BAHADUR  W.  N.  A.  1902,  p.  24.-24. 
A    211 

125  Grand  fatherby— Hindu  Law  — Joint 
family — Manager's  power  to  alienate  joint  pro- 
perty— Father's  debt — Necessity — Litiyation  ex- 
penses— Ancestral  debts — Quardians  &nd  Wards 
Act  VIII  of  1890  S.  31— Guardian  authorised 
by  Court  to  alienate  property — Sanction — Evi- 
dence. 

When  a  mortgage  of  joint  family  pro- 
perty was  executed  by  a  Hindu  grandfather 
to  pay  morally  uaimpeaohable  debts  after 
his  appointment  as  guardian  of  his  minor 
sons  and  Court's  sanction  to  borrow  money 
on  mortgage — 

Held,  that  the  sons  and  grandsons  of  the 
mortgagor  were  bound  by  the  mortgage. 

Qwaere  ;  Whether  by  the  appointment  of 
a  guardian  in  respect  of  a  minor's  interest 
in  undivided  property  any  greater  power  in 
dealing  with  the  undivided  property  can  be 
conferred  than  is  already  inherent  in  the 
father  a3  natural  manager  and  de  facto  guar- 
dian ? 

Quaere:  Whether  sanction  granted  by 
Court  to  a  guardian  to  transfer  his  minor 
sou's  immoveable  property  extends  and 
secures  against  all  challenge,  the  power  of 
the  guardian  to  bind  the  interests  of  sons 
and  grandsons  in  the  undivided  family  pro- 
perty ?  Such  sanction  might  be  regarded 
as  a  very  strong  ground  for  accepting  as 
established  the  bona  fide  belief  of  a  person 
making  advances  in  the  justifiable  nature 
of  a  transaction  which  the  Court  after  en- 
quiry had  held  to  be  necessary  for  the 
family  interests. 

When  a  grandfather  alienates  with  the 
consent  of  his  son,  that  consent  binds  an 
after-born  grandson,  but  when  the  grand- 
son is  already  in  existence  and  has  taken 
a  vested  interest  his  father's  consent  would 
not  of  itself  bind  him.  The  rule  only  applies 
to  oases  where  consent  is  necessary  to  vali- 
date the  transaction  and  has  no  application 
to  cases  where  there  has  been  a  justifying 
necessity  or  where  the  lender  after  reason- 
able euquiry  honestly  believes  in  the  exist- 
ence of  such  necessity.  FAZULBHOY  VISH- 
R\M  V  SADANAND  TRKMBAK  KALE. 
5  B  L.  R  678. 

126  Guardian  and  ward — Alienation  of 
ward  s  property  by  de  facto  guardian  for 
minor's  benefit. 

An  alienation  may  be  validly  made  by  a 
de /acfo  guardian  when  there  is  necessity  for 
it  ARUNACHELA  REDDI  v.  CHIDaM- 
BaRA  REDDI.    18  M-  L  J.  223- 

127  Guardian — Minor —  Validity  of  charge 
created  by  guardian. 

When  a  guardian  purports  to  mortgage 
on  behalf  of  his  ward,  the  lender  is  bound 
to  enquire  into  the  necessities  of  the  loan  and 
to  satisfy  himself  as  well  as  he  can  with  re- 
ference to  the  parties  with  whom  he  is  deal- 
ing that  the  guardian  is  acting  in  the  par- 
ticular  in3taac*3  for  the  benefit  of  the  minor. 


Alienation    {Contd.) 

If  he  does  not  enquire  a^d  acts  honestly,  tho 
real  existence  of  an  alleged  and  reasonably 
credited  necessity  is  not  a  condition  preced- 
ent to  the  validity  of  the  charge,  nor  is  ho 
bound  to  see  to  the  applicf.tion  of  the  money. 
It  is  only,  however,  when  there  has  been  at 
the  time  of  the  loan  due  enquiry  as  to  the 
necessity  for  it  that  the  lender  can  obtain 
a  charge  over  the  minor's  property.  DaLI- 
BAI  V.  GOPIBAI.     26  B  4S3. 

128  Guardian — Mortgage  by  guardian,  of 
minor's  property — Court  of  wards.  24  A.  59. 
See  col.  813. 

129  Guardian  &nd  Ward-Mortgage  by  guar- 
dian— Guardian  making  himself  personally 
l7able^GiL9,rdian  entitled  to  retain  possessiorx 
until  debt  is  discharged  — Purchaser  from 
ward  not  entitled  to  possession  free  of  ch9,rgi 
— Gaietaker.     Acts  of — Validity   of 

The  estate  of  a  minor  was  in  tha 
possession  of  his  guardian,  and  whilst  ia 
such  possession,  tne  guardian  executed  a 
mortgage-bond  of  the  property  in  suit 
for  a  debt  due  by  the  estate  of  the  minor 
making  himself  at  the  same  time  person* 
ally    liable. 

During  the  lifetime  of  the  minor 
a  suit  was  brought  on  the  mortgage  by 
the  mortgagee.  The  minor's  heir  on  hia 
death  was  made  a  defendant  in  the  suit 
along  with  the  guardian  and  a  decree  was 
passed  against  both.  The  property  waa 
sold  in  execution  of  the  decree.  Befora 
canfirmation  of  sale  ,  the  guardian  and 
the  heir's  uncle  acting  presumably  oa 
behalf  of  the  heir  made  a  usufructuary 
mortgage  to  the  appellant,  who  out  of  the 
mortgage-money  payable  by  him  discharged 
the  debt  due  under  tha  decree  and  tha 
sale  was  "set  aside.  Subsequently  the  plain- 
tiff purchased  tha  property  from  tha  heir 
and    sued    to     eject    the     appellant. 

Held,  that  the  guardian  having  mad-3 
himself  personally  liable  under  the  mort. 
gage  created  in  the  interest  of  his  war4 
tha  minor  and  the  decree  having  beea 
passed  against  him  as  well  as  agiiust  tha 
mortgaged  property,  he  was  entitled  lo  insist 
upon  tha  debt  being  discharged  and  hia 
liability  being  put  an  end  to  before  posses- 
sion of  the  property  was  taken  away  from 
him. 

Held,  also  that  the  appellant,  who 
claimed  under  a  trausactiou  from  tha 
guardian,  having  paid  up  the  decree  debt 
was  equally  entitled  to  ask  that  the  plain- 
tiff should  not  have  the  property  free  of 
charge. 

The  act  of  a  mere  caretaker  of  a  pro- 
perty in  charging  the  property  on  behalf 
of  the  wa  d,  if  bma  file,  is  binding  oa 
the  ward.  ANANTHAYA  K AM  CHI  v. 
LVXMlNVl^VYANAePAYA.  15  M  !«  J 
233. 

130  Giini  of  a  muth  by— Suit  by  subse- 
quent mmager  to  rocooer  the  property— 27  B, 
3/3  -399  Col.  19 H. 
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180  (a)  Junior  member  by  as  manager- 
Hindu  Law — Mi  taksbara — Jocnt  family — Par- 
tition— Effect  of  Gonrt  order. 

The  disruption  of  a  joint  family  cannot 
bo  elloctod  by  an  ordor  of  Court  against 
the  intention  of  parties,  unless  it  is  follow- 
ed by  an  actual  conversion  of  the  joint 
tenancy  into  a  tenancy  in  common,  or  an 
actual  partition  by  motes  ahd  bounds. 

Under  Mitakiliara  Law  the  junior  mom- 
bera  of  a  joint  Hindu  family  put  forward 
by  the  older  members  to  the  outside  world  as 
managing  members  have  authority  to  alie- 
nate property  belonging  to  themselves  and 
the  other  members,  including  the  de  jure 
hartas,  whenever  the  necessities  of  the  family 
require  such  an  alienation.  MUDIT  NA 
RAYAN  SINGH  v.   RANGLAL   SINGH,   29 

C-  797.  ,     , 

181  Managing  member  by — Specific  perfor- 
viance-^Sale.  Contract  of — Powers  of  manag- 
ing member. 

The  plaint  alleged  that  the  first  defend- 
ant, as  managing  member  of  the  undivided 
family  consisting  of  the  three  defendants, 
entered  into  a  contract  to  convoy  the  lands 
mentioned  in  the  plaint,  but  there  was  no 
allegation  that  the  second  and  third  de- 
fendants were  parties  to  the  contract  or 
that  they  had  authorized  or  ratified  the 
same. 

J/eZcZ,  that  the  plaint  disclosed  no  cause 
of  action  against  the  second  and  third  de- 
fendants for  specific  performance  of  the  first 
defendant's  contract,  and  the  suit  against 
them  should  have  been  disviiiissed  on  the  first 
hearing.  The  plaintiff  was  found  entitled 
to  decree  against  the  first  defendant  without 
determining  whether  the  sale  by  him  would 
bind  the  interests  of  the  second  and  third 
defendants  in  the  property  agreed  to  be 
sold.    (KOSURI)   R^MARAJU  v.  (lALURY) 

ramalingam.   M  L  J,  1902,  p.   40D- 
26  M  74. 

132  Managing  member  by — Hindu  Law — 
Joint  Hindu  family — Karta's  power  to  chirge 
family  i^roperty —Guardian— Appointment  of 
guardian  of  property  of  minor  manibcr — Alie- 
nation  by  such  guardian  luiihout  sanction  of 
Court  — Necessity. 

The  Karla  of  an  undivided  Mitakshara 
family,  with  the  concurrence  of  the  adult 
members  of  the  family  can  mortgage  family 
property  for  family  purpo.-^es  in  c  ise  of  neces- 
sity, so  as" to  charge  the  proportv  as  agiinst 
ail  the  members  of  the  family.  Where  neces- 
sity is  not  established  he  is  personally  liable 
for  the  debts  contracted  by    him. 

A  guardian  of  the  property  of  an  infant 
cannot  properly  be  appointed  in  respect  of 
the  infant's  interests  in  the  property  of  an 
undivided  Mitakshara  family,  for  the  in- 
terests of  a  member  of  such  a  family  is  not 
individual  property  at  all.  A  guardian,  if 
appointed  at  all,  would  have  nothing  to  do 
with  the  family  proparty  and  his  appoint- 
ment does  not  render  inva  id  merely  for  want 
of  sanction  of  Court  a  transfer  made   by  the 
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Karta  oi  tho  family.  GHARIB-UL-L  MT  u 
KIIALAK  SINGH.  5  B.  L  B  478,  7 
WNC.  631-25  A  407  PC 

133  Mother  by— Voluntary  ptiyment— Guar- 
dtun  and  minor  -  Sale  by  do  facto  guardian  in 
tJiC  presence  of  a  certificated  guardian — 
Equities. 

Whore  a  person  purchased  propsrty  from 
tho  mother  of  a  minor,  acting  as  hia  de  facto 
guardian  at  a  time  when  she  was  not  the 
guardian  of  the  minor's  property,  and  which 
was  then  vested  in  tho  Court  under  JJombiy 
Act  III  of  18,j1,  and  the  Court  had  appoint  d 
another  person  as  guardian  and  administrator. 
Held,  that  tho  sale  should  be  set  a-iidu  and 
tho  minor  was  entitled  to  recover  the  pro- 
perty. 

Held,  also,  that  there  was  no  equity  in 
favour  of  tho  purchaser  which  entitled  iiim 
to  payment  by  the  minor  of  moneys  vvhich 
he  had  paid  to  the  minor's  mother,  even  if 
they  were  spent  by  her  to  pay  off  the  minor's 
debts.  NATHIJ  EMIUJI  MxHWADIu.  B  XL- 
WANT  R\0.    5  B.  L  R.  301  =  27  B  330. 

134  MoUier  by  —MDf.h'.r  oatractitig  to  s^Il 
as  guardian  c  171  not  bi  cjiupelled  to  sell  a. s  an 
heir  32  C.  832.— Soq  Col.  403. 

135  Restraint  up^n — Hindu  Law — Will  — 
Interpretation  of—Ab'iolute  estate  —  Restriction 
upon — Prohibition  against  alienation  inavlid. 

The  deviso  by  a  Hindu  testator  to  his 
son,  Ramabhan,  was  in  the  following  words  : 
"Tho  houses  described  in  the  mem ),  marked 
A,  I  give,  after  my  decexse  to  my  son,  Rama- 
bhan, and  to  the  sons  and  grandsons  that 
may  hereafter  be  born  to  him"  "As  to  tho 
property  mentioned  above,  whicl\  I  have 
given  as  recited  above  to  my  said  sin,  Rama- 
bhan, his  wivoi,  Maujulabii  and  Taibii,  atid 
their  lineal  sons  asid  grandsons  aljne,  shall 
be  entitled  to  the  sa.d  property  after  tho 
death  of  the  said  Rimibhan.  No  one  else, 
besides  these,  shall  be  entitled." 

Held,  that  Ramabhan  wis  cntitlod  to  an 
absolute  interest  in  the  properties  devised  to 
him.  Tho  prohibiljou  agiinst  the  devised 
properties  beii.g  sold  or  mort^Jia-^ed  was  in- 
valid. The  testator  did  not  intend  by  tho 
latter  clause  to  cut  down  tho  absolute  estate 
given  by  tho  former  one.  CHIM\N'lAO 
SADASHIV     V.    R\MBHAU    GHVMAJI.     4 

B-  L.  1^-  508. 

136  Resiiaint  upon— Hindu  Law— Succes- 
sion—  Will.  Const r ucti  m.  of — Joint  fomily  — 
Sons  to  take  in  equal  shares  and  according  to 
their  respective  sJiares  — Tenant  in  loninui  — 
Right  vf  sons  widow — Alopllon—Uhjlit  of 
Sidopted  son  analogous  to  that  of  appoinlcc. 

A  Hindu  testator  died  leaving  throe  song. 
The  plaintiff,  who  was  eldest  of  them, 
brought  the  present  suit  for  declaration  of 
the  respective  rights  of  the  plaintiff  and  tho 
defendants  in  the  propo  ty  of  tho  deceased 
under  the  terms  of  the  Will  left  by  tho  do- 
ceased. 

The  defcnc'ants  were  :  (1)  a  roil  brother 
of  the  plaintiff,  (2)  s  m  of  the  first  defendant 
who   was   boru   du.iug   the   lifetime   of   the 
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testator,  (3)  adopted  son  of  the  plaintiff  who 
was  born  during  the  Jifetimo  of  tho  tostator 
but  adopted  by  plaintif!  after  his  demise,  (4) 
widow  of  a  grandson  of  tho  testator  whose 
father  had  died  after  having  attained  ma- 
jority after  the  death  of  tho  testator. 

The  Will  disposed  of  three  houses  (re- 
ferred to  as  Nos.  1,  2  and  3)  tbus  :  — 

In  regard  to  house  No.  1  tho  Will  pro- 
vided :  "As  I  have  fixed  tho  above  mention- 
ed house  I  live  in,  No.  101  in  Acharappan 
Btreet,  for  the  teerva,  or  assessment  of  the 
laud   attached  to  tho  charity   choidtry  which 

1  have  built  at  Sevapett,  therefore  my  three 
sons  shall  use  and  enjiy  this  house  from  son 
to  grandson  and  so  on  in  succesBioa  with- 
out power  to  give  as  gift  or  sell  the  same  and 
continue  to  pay  rent  month  by  month  at  the 
rate  of  Rs.  6  per  month  for  the  teerva.  of  tho 
aforesaid  charity  land." 

The  disposition  in  regard   to  houses  Nos. 

2  and  3  was  in  there  terms:  "Out  of  the 
total  income  the  remaining  amount  what- 
ever it  may  be  shall  be  divided  and  paid  by 
my  executors  to  my  three  sons  in  equal 
shares."  As  to  the  corpus  itself  the  disposi- 
tion runs  thus  :— "My  executors  shall  divide 
and  give  away  these  properties  to  my  own 
grandsons,  being  my  sons'  sons,  after  my 
sons  according  to  their  respective  shares. 
My  sons  shall  have  no  right  whatever 
to  give  as  gift  or  sell  these  properties." 

Held,  that  the  three  sons  took  the  house 
No.  1,  absolutely  as  members  of  a  joint 
family  and  their  respective  interest  passed 
to  their  representatives  under  the  Hindu 
Law  inheritance.  That  is  to  say,  the  plain- 
tiff and  his  branch,  and  the  first  defendant 
and  his  branch  took  the  property  to  the 
exclusion  of  the  fourth  defsndant  whose 
husband  had  died  without  male  issue. 

Held,  also,  that  the  sons  took  a  limited 
estate  in  the  income  of  louses  Nos.  2  and  3 
as  tenants  in  common  in  the  nature  of  an 
estate  for  lives  which  subsisted  until  the 
death  of  the  last  survivor,  when  this  limited 
estate  came  to  an  end  an*  the  property  be- 
came divisible  under  the  provisions  of  the 
Will. 

That  such  limited  estate  of  each  son 
passed  on  his  death  to  his  representatives 
and  not  to  the  survivors,  and  that  the  fourth 
defendant  took  a  widow's  estate  in  her 
husban^.'s  one  third. 

That  the  third  defendant,  the  adopted 
son  of  the  plaintiff,  took  an  interest  under 
the  Will  as  o-e  of  the  grandsons,  that  the 
corpus  should  be  divided  among  the  grand- 
sons including  the  adopted  grandson  only 
after  the  death  of  the  last  survivor  of  three 
sons  of  the  testator. 

Except  where  English  authorities  lay 
down  broad  canons  of  construction,  th»^.y 
are  of  little  assistance  in  interpreting  a 
Will  executed  by  a  native  of  India.  YETHI- 
RAJULU  NAIDU  v.  MUKUNTHU  NAIDQ. 
15  M.  L.J.  299=28  M.  363 

137    iSenior    member  of  familii—Evidmc& 
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— Aioard    in    a    partition      dispute    between 
family   members — Relevancy  against  strangers. 

The  plaintiff,  purchaser  at  a  sale  held 
in  execution  of  a  mortgage-decree  obtained 
by  the  mortgagee  on  a  bond  executed  by 
the  manager  of  a  joint  Hindu  family, 
sued  for  recovery  of  possession  of  tlie  pro- 
perty   bought    by     him. 

The  defendant,  a  nephew  of  the  manager 
pleaded  that  he  was  not  a  party  to  the 
mortgage-decree,  and  tho  mortgage-debt 
was  not  binding  on  him.  The  plaintiff 
did  not  produce  any  evindenoe  to  shovy 
that  the  money  had  really  been  borrowed 
for  a  family  purpose,  but  relied  on  aa 
award,  and  a  decree  passed  thereon  to 
which  the  plaintiff  was  no  party  which 
recognised   the    debt   as  a    family    debt. 

Held,  that  the  decree  passed  in  accord- 
ance with  the  award  and  the  award  were 
binding  between  the  defendant  and  the  other 
members  of  the  family,  but  as  between 
the  parties  to  the  present  suit  the  decision 
of  the  arbitrator  and  the  decree  could 
not  be  used  as  evidence  that  the  debt  waa 
for  a  family  purpose  binding  on  the 
defendant.  KRISHNA  REDDI  v.THAMBU 
REDDI.     26     M    28. 

138  Shebaitship  of — By  ivill — Wndu  Lav) 
— Debutter — Hereditary  shebaitship— Shebait- 
ship, validity  of,  disposal  by  will — Usage — Fa- 
mily  custom. 

Held  by  Maclean,  C.  J.  and  Mitra,  J", 
In  the  absence  of  any  local  usage  or  famJy 
custom,  and  where  no  case  of  necessity  or 
clear  benefit  to  the  idol  has  been  mada 
out,  a  shebait  of  a  private  debuiter  is  not  en- 
titled to  dispose  of  his  office  of  hereditary 
shebaitship  by  his  will.     (6  B  298  dis.-^). 

Held  by  Woodroffe  J.  That  the  question 
of  usage  did  not  affect  the  matter,  and  that 
the  office  of  shebaitship  could  not  be  alie- 
nated by  will.  RAJESHWAR  MULLICK  V. 
GOPESWAR  MULLICK,  12  C-  W-  N-  828  = 
35  C  226. 

139  Step — Mother  by— During  gu&rdiBkn- 
ship — Step-mother  whether  guardiskn  of  her 
step-sons — Re  marii^bge  of  mother,  effect  of,  on 
her  status  of  guardia,nship-  Finding  of  fact 
based  on  a  misconception  of  evidence,  whether 
binding  on  Court  of  Second  Appe&l. 

A  Hindu  step  mother  may  be  recog- 
nised as  her  step  sou's  guardian,  especially 
where  she  has  been  their  de  Jacto  guar- 
dian ever  since  the  r  father's  death  (7  W  R 
321,  10  M  I  A  454  refd  )  and  power,  as  m^^n- 
ager  of  her  step  son's  estate  she  has,  in  case 
of  necessity  or  for  the  benefit  of  the  minor, 
power  to  alienate  his  property.  (26  0  820,6 
M  I   A  412  refd.) 

The  re-marriage  of  a  Hindu  mother  does 
not  of  itself  involve  loss  of  Ler  right  to  be 
the  guardian  of  her  sous.  (16  0  P  L  R  99 
refd.) 

The  finding  on  an  issue  of  fact  by  a 
Lower  Appellate  Court,  which  is  based  on  a 
misconception  of  whit  the  evidence  is,  can- 
not bo  ticcepted  in   second  appoal  as   a  legal 
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finding.     (20  B.  753  refd.)    JAGO  v.  OODAri, 
4  N  L.  R  20 

140  Stridhan  desc'inding  to  female.  Hivdu 
haw  —Succession — Alicntation  -  Oudh  Estates 
Act    (I of  1S69)    Sections  2,  8,  10  and  11. 

The  female  hoir  or  a  grantee  of  an 
estate  whose  name  is  entered  in  the  lists 
1  and  2  under  section  8  of  the  Oudii 
Estates  Act  is  not  by  the  mere  fact  of  the 
entry  authorised  to  alienate  without  neces- 
sity for  a  term  beyond  her  or  his  lifetime 
the  estate  in  respect  of  which  the  entry 
is    made. 

Under  the  Hindu  Law  of  the  Benares 
School  property  which  a  woman  has  in- 
herited from  a  female  is  not  her  absolute 
property  and  she  cannot  alienate  it  with- 
out necessity  for  a  term  beyond  her 
lifetime.  7  W.  N.  C,  831  followed.  SHEO 
PERTAB  BAHADUR  SINGH  v.  THE 
ALLAHBADBANK  LIMITED  7.  C.  W-  N- 
840-25.  A.  476  (P  C  ) 

141  Stridhan — Hindu  L&w— Widow's  share 
on   partition — 

A  widow  in  a  Mifakshara  family  is 
competent  to  alienate  the  property  which 
she  gets  on  partition,  it  being  her  stridhanam. 
SRI  PAL  RAI  V.  SURAJ  BALI.   24-  A-    82- 

142  Widow  by — Widoio's  estate — Alien&ton 
of  a  portion  of  est&te  tvithout  legal  necessity — 
Consent  of  next  reversioner. 

Alienation  by  Hindu  widow  of  a  portion 
of  her  husband's  estate,  without  legal  necessity 
but  with  the  consent  of  the  next  reversioner, 
is  valid,  Marudamuthu  Nandun  v.  Srinivasa 
Pillai,  I.  L.  R.  21  Mad.  128  discussed  and 
not  followed.  Behari  Lai  v.  Madho  Lai 
Ahir  Gayawal,  I.  L.  R.  19  Cal.  236  L.  R.  191. 
A.  80  explained.  Radha  Shyam  Sircar  v.  Joy 
Ram  Sonapati,  I,  L.  R.  17  Cal.  89  6  distin- 
guished. Nobokishore  Sarma  Roy  v,  Hari 
Nath  Sarma  Roy,  I.  L:  R.  10  Cal.' 1102,  Hem 
Chunder  Sauyal  v.  Sarnamoyi  Debi,  I.  L.  R. 
22  Calc.  354,  Vinayak  Vithal  Bhenge  v. 
Govind  Venkatesh  Kulkarnika,  I.  L  R.  25 
Bom.  129,  Bajrangi  Singh  v.  Manokarnika 
Baksh  Singh,  I.  L.  R.  30  All.  I.  L.  R.  35  I.  A. 
1  and  Annada  Kumar  Boy  tJ.  Indra  Bhusan 
Mukhopadhya,  12  C.  W.  N.  49,  followed. 
PULIN  CHANDRA  MANDAL  v.  BOLAI 
MANDAL.     35  C.  939. 

'J.  143     Widoio  by — Causes  of  action — Splitting 
of—MulfifaHousne^s.  25  M.  ^^6'.— See  Col.  1882. 

144  Widom  bi/ — Reversioners  suit  5  C.  W. 
N.  4io.—SQQ  Col. '425. 

146  '^i'doiu  by — Hindu  Law— Necessity 
for  part  of  the  o.mou7it  r&ised — Rights  of  re- 
versioners. 

Ill  case  of  sale  by  a  Hindu  widow  and  a 
suit  by  reversioners  to  set  aside  the  transfer, 
if  there  were  any  necessity,  such  as  the  Hiuda 
Law  warranted,  for  a  sale  of  a  part  of  the 
property,  and  the  widow  sold  a  larger  por- 
tion of  the  estate  than  wag  necessary  to  raise 
the  amount,  which  the  )  iw  authorized  her 
to  raise,  the  sale  would  not  be  absolutely 
void  as  against  the  reversioners,  but  they 
could  only  set  it  aside  upon  paying  after  the 
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widow's  death  that  amount  which  the 
widow  was  entitled  to  raise  with  interest. — 
9  W.  72.,  108  and  11  D.  L.  R.,  410,  referred  to. 
GOBIND  SINGH  v.  BALDEO  SINGH. 
W  N.  All,  1903.  P  57-25  A  330 

346  Widow's  estate-  Alienation  by  widow 
witlioiit  consent  of  male  reversioner — Presump- 
tion of  necessity  from  consent  of  direct  frmxie 
reversioners — Euideiitiary  value  of  such  consent 
The  consent  of  the  daughters  to  the 
alienation  of  immoveable  property  by  the 
widow  does  not  raise  a  presumption  of  law 
that  the  purpose,  for  which  it  was  made, 
was  proper,  nor  is  it  any  evidence  of  the 
property  of  the  transaction. 

Held,  further  that  the  consent  of  two 
women,  whose  interest  was  the  limited  one 
of  Hindu  widows,  cannot  binder  affect  the 
male  reversioners,  who  take  an  absolute 
estate.  Isri  Dutt  Koer  v.  Hansbutti  Koerain, 
I  L  R  10  Cal.  324  ;  L  R  10  I  A  150.  Duli 
Singh  V.  Sudar  Singh,  I  L  R  14  All.  377  and 
Bhupal  Ram  v.  Lachmi  Kuar  I  L  R  11 
All  253,  referred  to.  Kooer  Golab  Singh  v. 
Rao  Kurun  Singh,  14  Moo.  I  A  176,  Varji- 
ban  Rangji  v.  Gholji  Gokaldas,  I  L  R  5  Bom. 
563,  Vinayak  Vithal  Bhange  v.  Govind  Ven- 
katesh Kulkarni,  I  L  R  25  Bom.  129,  and 
Abinash  Chandra  Mazumdar  v.  Hari  Nath 
Shaha  I  L  R  32  Cal.  62  followed.  Collector 
of  Masulipitam  v.  Cavaly  Vencata  Narrain- 
appah,  8  Moo.  I  A  529,  2  W  R  P  C  Gl,  Raj 
Lukhee  D.iboe  v  Gokool  Chunder  Chowdhry, 
13  Moo.  I  A  209,  Nobo  Kissore  Sarma  Roy  v. 
Hari  Nath  Sarma  Roy,  I  L  R  10  Cal.  1102, 
and  Bairangi  Singh  v.  Manekxrnika  Bakhsh 
Singh,  I  L  R  30  All  1.  ;  L  R  35  I  A  I,  dis- 
tinguished. BEPIN  BEHARI  KUNDU  v. 
DURGA  CHAR4N  BANERJI.     35  C  1086. 

147  Widow  by — Widow's  estate — Subse- 
quently adopted  son's  right  to  impeach  alie- 
nation—Alienees  right  to  possession  during 
widow's  life  time.     26  M  143.     See  Col.  1952. 

148'  Widow  by  Hindu  Law  — Widow's  po- 
wer to  alienate — L'>gal    necessity. 

A  Hindu  widow  was  interested  with 
some  co-sharers  in  an  estate^  she  being  in- 
terested as  the  representative  of  her  de- 
ceased husband.  A  tenant  holding  under 
the  00-sharers  jointly  pref3rrod  a  complaint 
against  his  landlords,  including  the  wi- 
dow, to  the  effect  that  they  had  forged  a  k\h7i- 
lij/nt  under  which  tbey  asserted  he  held  his 
tenancy.  In  order  to  meet  the  expeasos 
incidental  to  the  defence  of  these  proceed- 
ing:!, the  widovv,  witli  lier  co-sharers,  among 
whom  V7as  the  present  defendant —the  re- 
versionary hoir  in  the  estate  of  the  widow 
— raised  a  loan  on  the  security  of  a  pro- 
missory note.  The  payee  s.uod  the  widow 
and  the  other  parties  to  the  note  and  ob- 
tained a  decree.  Her  property  alone  was 
brought  to  sale  for  the  discharge  of  the 
liability  of  the  jadgment  debtors  g3nerally. 
She  executed  a  mortgage,  suhjjct-mitter  of 
the  suit,  to  raiso  money  for  the  pirpose 
of  having  the  sa'e  set  a^ide.  She  pauI  tho 
money     into   Court,    and    the   sale    wad    aet 
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tisido,  and  bor  property  was  restored  to 
iicr. 

Held,  tliat  the  above  circuinsLancca  dis- 
closed a  Ciise  of  Irgal  tiocossity  not  only  for 
tbe  raising  of  fcbo  initial  loan,  vvbicb  was  con- 
contiacted  lor  the  purpose  of  protecting  the 
estate  inherited  by  the  widow  from  her  bus- 
band  irom  the  attempt  made  by  the  tenant 
to  release  himself  from  his  liability  under  his 
Icabuliij&jt  by  means  of  a  false  charge,  but  also 
for  the  mortgage.  In  raising  the  money  for 
Ibo  defence  of  these  proceedings,  the  widow 
was  discharging  a  duty  which  she  owed  to 
bor  husband's  estate. 

Held,  also,  that  if  tiie  widow  had  raised 
the  money  for  the  protection  only  of  her 
own  person  from  the  cons3queuce  of  such 
a  charge  as  was  brought  against  her  by  the 
tenant,  and  had  that  been  her  only  justifi- 
cation, tbe  loan  would  have  been  warranted 
for  legal  necessity,  NOBIN  CHANDRA 
CHAUOHRI  V.  KHEWDE  NATH  hUR.  6 
C-  W  N-  648. 

149  Widow  by — Hindu  Law — Succession — 
Stridhan — AHnna'im — Oudh  Estates  Act  (I  of 
1SG9)   Sections   2,8,10   and  11. 

Tbe  female  heir  or  a  grantee  of  an  estate 
whose  name  is  entered  in  the  lists  1  and  2 
under  section  8  of  the  Oudh  Estates  Act  is 
not  by  the  mere  fact  of  the  entry  authoris- 
ed to  alienate  without  necessity  for  a  term 
beyond  her  or  bis  lifetime  the  estate  in  re- 
spect  of  which  the  entry  is    made. 

Under  the  Hindu  Law  of  the  Benares 
School  property  wnicb  a  woman  has  inher- 
ited from  a  feni'-Ue  is  not  her  absolute  pro- 
perty and  she  cannot  alienate  it  without 
"lecessity  for  a  term  beyond  her  lifetime.  7 
•V.  N.  C,  831  followed  SHEO  PERTAB 
BAHADUR  SINGH  v.  THE  ALLMzTABAD 
3ANK    LIMITED.     25    A- 476- (P- C). 

150  Widow     by — Females    estate    aliena- 
ion     by     widow    with    the    consent    of    her 

xJaughter  is  binding  on  the  daughter's  minor 
son  during  his  minority  when  his  guardian 
has  ratified  ic.     6  C  W  N  905.     See  Col.    730. 

151  Widota  by — Hindu,  La,w — Alien2iiion 
hy  Hindu  V/idow — Legfi.1  necessity. 

The   reversioners    of    one    D,    who    died 

ehildless,  sue  i  his  widow  and  S.  B  ,  the  trans- 

"terres  from  the  widow  for    a  declaration  that 

'^  certain  lease  deed  of  mortgage    executed  by 

he  widow   in    favour    of   S.   B.    w'll  not  bind 

I  hem  after  the  widow's  death.     The  mortgage 

"vas  Rs.  1,500   and  the  lease  v/as  executed  for 

period  of  ten  years  at  a  rent  of  Rs.  3,932-80 

'ost  of  tbe  money  raised  by   the  widow    was 

1  t.id   as   Government     revenue    due  by     tbe 

C'-itate.       But  there  was  evidence    on  record 

that    the  net   profits    of   the  estate  amounted 

ra,  least   to  Rs.   3,000.      It    was   not    disputed 

tliat    the     estate     was     much      mismanaged 

by    the   widow.       There     was  no    immediate 

proapect  of  sale  of  the  estate. 

Hetd  : — Following  the  decisions  in  Mahi- 
pr't.  Singh  v.  Ajodhya  (W  N  1893,  1G3)  and  in 
Ijala  BMijnatli  Prasad  r.  Bishuu  Bebari 
babai  Singh  (19  W  R,  80).  that  "a  mortgagee 


Alienation    (Contd.) 

from  a  Hindu  widow  wishing  to  show  fta 
against  tbe  widow's  reversioners  that  legal 
necessity  in  the  shape  of  payment  of  Gov- 
ernment Revenue  existed  for  making  the 
mortgage  must  show  that  a  sale  on  behalf 
of  Governincnt  was  contemplated  or  immi- 
nent" and  that  "an  estate  devolved  to  a 
widow  almost  unencumbered  with  an  amplo 
income  more  than  sufficient  to  pay  a  small 
debt  by  tbe  husband,  tbe  Government  Reven- 
ue, and  all  other  expenses,  including  the 
marriage  of  daughters,  the  widow  was  nob 
justified  by  any  legal  necessity  in  alienating 
the  estate  in  the  absence  of  any  actual 
pressure  such  as  an  outstanding  decree  of 
impending  sale  for  arrears  of  revenue.'* 

That  therefore  the  widow  had  no  neces- 
sity to  make  any  alienation  of  the  estate  to 
the  detriment  of  tbe  reversioners.  BaLDEO 
SINGH  V.  MUSAMMAT  RUPA.  2  0.  C, 
258. 

152  Widoio — Permanent  alienation  by 
widoiu  of  her  Jiusband^s  property — Alienation 
on  the  ground  of  necessity — Meaning  of  neces- 
sity —  Alioiation  for  preserving  the  estate — 
Alienation  for  improving  the  estate. 

Under  Hindu  law,  a  permanent  aliena- 
tion of  immoveable  property  by  a  widow  can 
only  be  jjstifiedon  the  ground  of  necessity. 
The  "  necessity  '  involves  some  notion  of 
pressure  from  without  and  not  merely  a  de- 
sire to  better  or  to  develop  the  estate,  for 
this  last  implies  vast  powers  of  management 
wbicli  in  practice  would  not  easily  be  dis- 
tinguishable from  an  authorization  to  em- 
bark upon  speculative  ventures. 

A  Hindu  widow  can  alienate  immove- 
able property  inherited  by  her  from  her 
husband  in  order  to  preserve  tbe  estate  ;  but 
she  is  not  entitled  to  alienate  it  merely  in 
order  to  improve  it.  GANPAT  v.  SUBBI. 
32  B.  577- 

153  Widow  hy — Hindu  L^iu— Widow*  s 
power' to  alienate — Consent  of  the  only  male 
reversioner. 

Held,  that  the  plaintiff  was  not  entitl- 
ed to  objict  to  an  alienation  effected  by  a 
Hindu  widow  with  the  consent  of  the  plain- 
tiff's father,  v^ho  was  at  the  time  of  aliena- 
tion tbe  only  male  reversioner  in  existence. 
VINAYAK  V.  GOVIND.     25  B-  129- 

3     Mahommedan  Law— 

154-  Gu&.rdia.7i  &nd  Ward— Power  of  Mu- 
hiimmdijd&n  de  facto  gu&,rdiQ,n  to  sell  his  w&rd's 
property. 

A  sale  of  a  Mohammadan  minor's  pro- 
perty by  his  de  f&cto  guardian  for  the 
minor's  benefit  is  not  invalid.  1  All.,  533 
folloiued.  1  All.,  57,  referred  to.  MAJIDAN 
V.  RAMNARAIN.  W-  N-,  A-,  1903  P.  183 
-26  A.  22. 

155     Mother  by — Of    her   minor  sons  share 
— Decree  against  minor's  represented  by  guar- 
dian at  litim  upon  mortgage  5  0.  G.  197. — Sea 
Col.    1822.     See    Mahommedaa    Law — Gift — 
\Wakf:i-WilI  4  Miscellaneous. 
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156  Adoptive  mother  by  27  B.  390.~S6e 
No.  133  supra. 

157  Budhist— Husband's  power  of  half 
the  joint  property  of  husband  and  wife  1  Ij. 
B.  R.  I'JOO— 1902'P.  181. -Sco  Col.    1445. 

158  Conditions  against — Perpetual  lease 
28  A.  400.— See  Col.  500. 

159  Grant  containing  restriction  against 
— Voluntary  alienation  effect  of.  DHARNI 
KANTA  LAHIRI  v.  SIBA  SUNDRI  DEBI. 
85  C-  1089 —See  Grant. 

160  Basement-Alienation  of-Kristo  Dhono 
Mitter  v.  NANDA  RANI  DAbSEE.  35  G.  889. 
— See  Easement  Guardian  by.  See  Guardian 
and  Ward. 

161  Land  held  on  condition  of  service  — 
Trust  property.  27  B.  500.— See  Col.  1938. 

162  Malikana  rights  in  accreted  estate 
Alluvion,  diluvio7i — Sale  of — Regalatioti  XI  of 
1825,  Sectioi  ^—Act   XXXI  of   1858,  Section  1. 

An  out  and  out  sale  of  the  malikana 
rights  in  a  newly  accreted  estate  apart  from 
the    parent   estate    may  be  validly  effected.  2 

B.  L.  R,  339  followed.  PROMOTH  \  NATH 
MAJUMDAR  V.  ROBERT  WATSON  AND  Co. 
Ld.    7C.W.  N.  846. 

163  Malikana   rights  25  A.  476    P.  C— See 

No.  140  supra. 

164  Private  of  property  under  attachment 
5  O.  C.  137.— See  Col.  1046. 

165  Rcbiyat  holding  of  Alienation  of — Cus- 
torn. 

A  usage  to  be  enforceable  must  be  shown 
to  have  fructuated  into  maturity.  No  effect 
can  be  given  to  it  when  it  is  still  growing  up. 

To  establish  custom  allowing  transfer  of 
raiyat  holding  it  is  not  enough  to  show  that 
there  have  been  several  transfers  in  the 
village  ;  the  question  in  such  cases  is,  whether 
such  transfers  were  made  with  the  knowledge, 
but  without  the  consent  of  the  landlord,  and 
to  which  no  successful  objection  was  made 
by  the  landlord.— 6  C.  W.  N.,  181,  folloived  ;  3 

C.  W.  N.  21,  referred  to.  RAMHURI  SINGH 
V.  JUBBAR  ALI  MEAH.     6  C-  W-  N-  861- 

168  Suit  for  recovery  of  possession  by  an 
assignee  of  a  reversioner  on  the  death  of  a 
Hindu  widow  8    C.  W,  N.  802— See  Col.  1868. 

167  Sale  of  estate — Subsequent  sale  for  ar- 
rears of  revenue.     Act  XI  of  1857  S.  54, 

Purchaser  of  a  share  in  au  estate  does 
not  amount  to  an  incumbrance  which  is 
protracted  by  Section  54  of  Act   XI    of    1859. 

The  section  means  that  the  purchaser 
shall  not  acquire  any  rights  not  possessed 
by  the  previous  owners  at  some  time  or 
another,  and  shall  acquire  no  more  than 
what  was  the  property  of  the  previous 
cwner  or  owners.  It  does  not  mean,  that, 
if  the  previous  owner  has  parted  with  all 
bis  right  before  tbe  proporty  is  put  up  for 
sale  for  arrears  ot  revenue,  the  purchaser 
of  such  a  sale  shall  acquire  nothing.  AN- 
NODA  PERSHAD  GHOSE  v.  RAJENDRA 
KUMAR    GHOSE.     6  C  W-  N,  875- 

168  IVar'Ifi  estate  of— Court- of -Wards — 
Poiuers  of—Oadh  Land  Revenue  Act,  1876,  Sec- 
tions 101,  l(j,i,   loo  and   11^  —Award— Aioaj  d 


in  excesf  of  powers  of  arbitrators. 

The  Court-of- Wards  has  all  the  ordi- 
nary powers  of  a  guardian  over  a  ward'a 
propnrty,  supplimented  by  certain  addition- 
al powers  given  by  statute  It  is  not  with- 
in the  power  of  a  guardian  or  the  Court- 
of-Wards  to  make  a  voluntary  alienatioa 
in  perpotuity  of  his  ward's  real  estate,  and 
ii  is  open  to  the  ward  on  attaining;  tbe  ago 
of  21  years  to  challenge  the  validity  of  such 
a    transaction. 

An  award  which  goes  beyond  the  order 
of  reference  is  void  to  that  extent.  R.A.JA 
MOHAMMAD  MUMr  ^Z  ALI  KHAN  u.  SA- 
KHAW\T  ALI  KHAN.  5  W-  N-  C-  881  = 
23  A   394  (PC). 

Alienation  of  land  Act,  (Punjab)  XIII  of 
1900— Soe  Punjab  Acts. 

Alimony  pendini:  suit. 

Alimviij  pendente  WiQ— Security  for  wife's 
costs— Divorce. 

The  wife  in  a  petition  by  the  husband 
for  divorce,  applied  for  an  order  that  her 
husband  should  pay  her  alimony  vendcntt 
lite,  and  also  should  pay  into  Court  or  give 
security  for  her  general  costs  of  defending  the 
suit  as  between  attorney  aud  attorney.  The 
Court  directed  tiie  husband  to  attend  the 
Court  personally,  and  after  his  examination 
fixed  the  amount  of  alimony  pendente  lite, 
payable  by  him.  The  matter  was  not  re- 
ferred to  the  Registrar  for  report,  though 
the  husband  had  stated  he  was  possessed 
of  means.  WILLIAM  PARRY  JAHANS  v. 
ALEXANDRA  LOUISE  JAHANS.  6  C-  W- 
N.  414. 

Allotment    on    partition. 

Priority — Partition— Owelty  —  Allotment  on 
partition — Mortgagee — Charge  for    owelty. 

Where  co  sharers  have  been  awarded 
certain  sums  of  money  as  owelty  on  a  par- 
tition decree,  they  are  entitled  to  priority 
over  the  mortgagees  of  a  portion  or  the 
property  partitioned.'  SAHEBZADA  :MA- 
HOxMED  KAZIM  SHAH  v.  R.  S.  HILLS. 
35   C-   388-     (See  partition) 

Alluvial  and  deluvial    lands. 

—  See  Alluvion  and  Deluvion, 
Alluvion  and  Deluvion. 

1-  Accretion — AUuvicn — Acqit'sition  —Regu- 
lation XI  of  1825 — Adverse  possession— In- 
crement—Hindu   law. 

In  the  case  of  gradual  accretions  by 
alluvion  the  ordinary  rule  of  acquisition 
by  prescrip  ion  does  not  apply,  but  each 
accretion  as  ii  occurs  comns  under  the  same 
title  as  that  upon  the  land  to  which  it 
is  made  is  held.  13  M.  I.  A.  467,  18  W. 
R.  113,  49  L.  J.  C.  P.  97,  XXIII.  W.  R. 
8,  25  W.  R.  242,  22  M.  461,  29  A.  238  re- 
feired  to.    KRISHNA    BIIAOO   v.  GANPAT 
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Alluvion  and  Daluvion   {Gontd.) 
SINGH,    14  C    P    ^  B.,  1901  P-  97 

2  Accretions  gradual  sudden  —Riwaj-i- 
nvi—Mahliwal  village  in  the  JuUundkar 
District  Mid  Khlali  village  in  the  Ferozeprir 
District  —  Cnstom. 

Tlie  plaintiffs,  propriotorg  of  the  village 
Mahliwal  iu  Mie  District  of  Juilandhar 
Bued  tbo  defendants  propriotors  of  tho 
village  Kliiali  in  tho  District  of  Ferozepur 
for  possosaion  of  land  thrown  up  by  the 
rivor  Sutlnj  which  belonged  to  the  village 
Malilivval    and    was     submerged     previously. 

Until  1892-3  the  river  flowed  between 
the  two  villages  and  for  scnne  years  pre- 
viously had  encroached  on  Khiali,  leaving 
portions  of  the  land  in  suit,  dry.  In  1891- 
2  the  whole  of  the  land  in  suit,  rather 
more  than  a  mile  broad  from  north  to 
south,  was  left  dry  and  in  the  next  year 
the  river  left  its  bed  south  of  Mahliwal 
and  flowed  to  the  north  of  the  village 
leaving  its  previous  bed  dry.  The  changes 
of  bed  until  1892-3  were  fluctuatiug,  the 
river  advancing  in  one  year  and  receding 
in  another,  but  the  first  actual  diversion 
of  course  occurred  in  1892-3.  The  plain- 
tiffs relied  upon  custom  and  on  entry  in 
the  Biwaj-i-am  which  governed  both  villages 
and   was  to    the   following  effect; 

"Between  our  villages,  in  both  the  Tah- 
sils,  the  following  custom  comes  down  to  us 
from  the  very  beginning:  The  land  which 
is  carried  away  slowly  and  appears  on  the 
other  side  of  the  deep  stream,  and  the  land 
which  is  washed  away  in  parcels  and  loses 
pre-existing  marks  becomes  the  property 
of  the  person  in  front  of  whose  village  it 
may  appear.  The  lands  which  show  all 
marks  are  not  to  be  treated  as  appearing 
after  diluvion,  their  case  is  dealt  with  in  an- 
swer 2.  If  an  entire  village  is  thus  gradu- 
ally washed  away  and  appears  ag^in  on 
the  other  side  of  the  main  stream  it  will 
be  included  in  the  village  in  front  of 
which  it  has  appeared  and  to  which  has  been 
added,  and  will  not  be  given  to  the  or- 
iginal  owners Paragraph    2.    The    land 

■which  in  consequence  of  sudden  diversion 
(rukh  gardani)  of  the  river  goes  bodily  away 
from  one  Tahsil  to  the  other  is  called  gatti 
or  clink  and  the  person  who  may  have  been 
its  owner  before  such  diversion  is  considered 
to  be    the  owner    of  the  said  gafti." 

Held,  that  the  plaintiffs  were  entitled 
to  a  decree  in  acoordanco  with  the  custom, 
as  evidenced  by  tho  entries  in  the  Riwy'-i- 
am;  the  accretions  up  to  1892-3,  having  been 
gradual  within  the  terms  of  the  Biwaji-am 
were  not  affected  by  the  subsequent  sudden 
diversion. 

0  ^.  1378  of  1898,  97  P.  R.  1902,  S.  0.  121 
P  li.  R.,  1902,  13  P.  R.,  1900,  S.  C,  P.  L.  R., 
1900  p.  347,  36  P.  R.,  1898,  and  5  B.  L.  R., 
521  (P  C.)  reforred  to.  BANDU  KHAN  v. 
Mussarvvi'it  UMRI.  131  ?•  L  R-  1903  =  63 
p.  R.,  1908. 

3     Accretion— Custom — Liad    of  adoa  ma- 


Alluvion   and  Deluvion    (Contd.) 

lik  reappearing  after  sub  merger —Haqjuri.  83 
P.  R.   1903 -See  Col.  29. 

4  Accretion — Alluvion  from  river,  neiu  land 
fi)rinod  on  right  of  the  owner  of  adjoining 
land    to. 

Where  land  was  formed  by  alluvion  from 
a  river  on  tho  bank  opposite  to  that  on 
which  plaintiffs  held  land  i.  e.,  on  the  sido-- 
of  the  river  on  which  tbo  defendant's  landtj 
lay  and  such  land  was  "now  land  and  not 
moroly  old  land  reappearing  "  and  the  low:>r 
Courts  had  decided  against  the  plaintiffs^ 
dismissing  their  suits  based  on  tho  allegation- 
that  the  accretions  were  really  old  village, 
land  which  had  been  submerged  in  water 
and  that  they  vvere,  therefore,  entitled  to  it; 
h:>id,  on  second  appeal,  confirming  the  deci- 
sions of  the  lower  Courts,  that  the  case  was- 
governed  by  the  principle  that  where  there  ia- 
au  acquisition  of  land  from  the  sea  or  a  river 
by  gradual,  slow  and  imperceptible  means, 
such  accretion  by  alluvion  is  to  be  held 
to  belong  to  the  owner  of  the  adjoining  laud 
(27  C.  763  and  13  M.  I.  A.  467  dist.  22  U.  464 
foil  )  KASAKURTI  AND  YAKA-NARA  RED- 
DY  V.  POOLOORI  SREERAMULU.  1  M. 
L.  T    iOl. 

5.  Accretions  to  land  permanently  settled — 
Permanent  SetHemPMt  of  1739 — Act  IX  of 
1847— Burden  of  proof — Presumption — Bed  of 
navigable  rivtr—Eoidences—Maps. 

Act  IX  of  1847  has  no  application  to  lands 
included  in  the  Permanent  Settlement  of 
1793,  and  the  assessment  of  which  lands  was 
then  fixed  for  ever.  No  new  assessment  of 
such  lands  can  be  lawfully  made. 

In  every  case  the  question,  what  lands^ 
were  included  in  the  Permanent  Settlement 
is  question  of  fact  and  not  of  law. 

The  onus  of  proving  that  any  particular 
lands  were  included  in  the  Permanent  Set- 
tlement of  1793  is  on  those    who  affirm  it. 

It  cannot  be  assumed  that  the  land 
forming  the  bed  of  a  public  navigable  river- 
was  included  in  the  assessment  then  perma- 
nently fixed. 

Maps  and  surveys  made   in   India  for  Re- 
venue   purposes    are    official    documents  pre- 
pared by  competent  persons,    and    with  such 
publicitv  and   notice  to    persons  interested  as 
to  be   admissible    and    valuable    evidence  of 
the  state   of    things    at    the    time    they    are 
made.     They  are  not   conclusive    and  may  be 
;  shown  to    be    wrong     but    iu    the  absence  of 
J  evidence    to  the    contrary    they    may  be  pro- 
:  nerly   judicially   rec-eived  in  evidence  as  cor- 
'■■  rect'when  made. 

Assuming  lands  not  to  be  within  the 
Permanent  S^ettlemont  of  1793,  the  last  survey, 
made  under  section  3  of  the  Act  IX  of  1847» 
is  to  be  taken  as  the  starting  point  for  de- 
oidln",  when  the  next  survey  is  made» 
whether  lands  are  v/itbin  sections  5  and  6- 
of  that  Act.  But  when  the  question  arises^ 
whether  lands  shown  on  a  particular  thak 
of  Survey  map  made  since  1793  were  or  were 
rot  included  in  the  lands  charged  with  tha 
assessment   permanently    fixed    in    179i3,  th^ 
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enquiry  is  at  onco  enlargod,  that  it  would 
not  be  right  in  point  of  law  to  act  on  the 
last  ihak  or  ourvey  map,  and  to  treat  it  as 
decisive  in  the  absence  of  evidence  of  the 
contrary.  (MAHARAJA)  JAGUDENDHA 
NATH  V.  THE  SEOKETARY  OP  ST\TE 
FOR  INDIA.  5  B.  L.  R.,  1  =  7  W.  N,  C. 
193  =  80  C  291  (PC) 

6  Accretion — Alluvion — Dilitvion  -—Reg.  XI 
oj  1825— Act  XVIII  of  1876— River,  tidal  or 
non-tidal. 

Whoever  has  land,  wherever  it  is,  what- 
ever may  be  the  accident  to  which  it  has  been 
exposed,  whether  it  be  a  vineyard,  which  is 
covered  by  lava  or  ashes  from  a  volcano,  or 
a  field  covered  by  the  sea  or  by  a  river,  the 
ground,  the  site,  the  property  remains  in  the 
original  owner.     (13  M  I  A  407  foil.)- 

Where  there  is  an  acquisition  of  land 
from  the  sea  or  a  river  by  gradual,  slow  and 
imperceptible  means,  the  accretion  by  allu- 
vion belongs  to  the  owner  of  the  adjoining 
land;  but  this  doctrine  has  no  application 
■where  by  the  violence  of  a  stream  or  by  a 
sudden  change  of  its  course,  a  considerable 
piece  of  land  is  separated  from  one  estate 
and  joined  to  another,  so  that  its  identity  is 
not  destroyed  and  its  recognition  is  not  pre- 
vented. 

If,  by  the  irruption  of  the  waters  of  a 
tidal  or  non-tidal  river,  a  new  channel  is 
formed  although  the  rignts  of  the  Crown  and 
of  the  public  may  come  into  existence  and 
be  exercised  in  what  has  thus  become  a  por- 
tion of  a  river,  so  that  if,  at  any  time  there- 
after, the  waters  recede,  and  the  river  again 
changes'  its  course,  leaving  the  new  channel 
dry,  the  soil  becomes  again  the  exclusive  pro- 
perty of  the  owner,  free  from  all  rights  what- 
soever in  the  Crown  or  in  the  public.  (1809) 
L.  R.  4  Ex:.  301  foil.  THAKURIAN  RITRAJ 
KOER  V.  THAKURIAN  SARF  vRAJ  KOER 

2  C  L  J.  185  =  2  A  L  J  623  (P  C  ) 

7  Accretion — Regulation  XI  of  1825 — Act 
XVIII  of  1876 — River,  tidal  or  non-tidal. 

Whoever  has  land,  wherever  it  is,  what- 
ever may  be  the  accideac  to  which  it  has 
been  exposed  whether  it  be  a  vineyard  which 
is  covered  by  lava  or  ashes  from  a  volcano, 
or  a  field  coveied  by  the  sea  or  by  a  river, 
the  ground,  the  site,  the  property  rcniains 
in  the  original  owner.  13  M.  I.  A.  407 
followed. 

Wliere  there  is  an  acquisition  of  land 
from  the  sea  or  the  river  by  gradual,  slow 
and  imperceptible  means,  there,  from  the 
supposed  nece^sity  of  the  case,  and  irom  the 
difficulty  of  having  to  determine  year  by 
year  to  whom  an  inch  or  a  foot  or  a  yaid 
belongs,  the  accretion  by  alluvion  belongs  to 
the  owner  oi  the  adjoining  land  ;  bat  this 
doctrine  has  no  applica'jion,  wliere  by  the 
violence  of  stream  or  by  a  sudden  change 
of  its  course,  a  considerable  piece  of  land  is 
separated  from  one  estate  and  joined  to  an- 
other, so  that  its  identity  is  not  destroyed 
and  its  recognition  is  not  prevented. 

If   by   the   irruption   of    tho   watera  of  a 


Alluvion   and  Deluvion    {Contd.) 

tidal  river,  a  now  channel  is  formed  in  tha 
land  of  a  subjoct  although  tiie  rights  of  tha 
crown  and  uf  tho  public  may  come  into 
existence  and  be  exorcised  in  what  has  thua 
become  a  portion  of  a  tidal  river,  tho  right 
to  the  soil  remains  in  tho  owner,  so  that  if 
at  any  ti:ne  thereafter  the  waters  shall  re- 
cede, and  the  river  again  change  its  course, 
leaving  the  now  channel  dry,  the  soil  becomes 
again  tho  exclusive  p'-(jperty  of  the  owner, 
free  from  all  rights  whatsoever  in  the  crowa 
or  in  the  public.  THAKL'RAIN  RITRAJ 
KOER  V.  THAKUR  \1N  SAREARAZ  KOER. 
9  C  W  N  889-7  BLR  872-15  M  L  J 
349  =  27  A  665  (P  C) 

8.  Alienation  of  Malikana—7  C.  W.  N.  846 
—  See  Alienation — Miscellaneous. 

9.  Accertioii.—Taraf — Evidence — Map-  Des* 
criplion  in  plaint — Administrative  division  — 
hoint  not  raised  in  the  'first  Court — Partition 
— Title  -  Reformation. 

The  word  '^Taraf"  appears  to  mean 
a  sub-division  of  a  perganah,  including 
several    villages. 

In  1803  two  suits  were  brought  by  the 
predecessors  in  interest  of  the  present  pUin- 
tiffs  to  recover  tho  rci^pective  shares  now 
claimed  by  them  in  the  chur  which  is  also 
the  subject-matter  of  present  litigation.  A 
map  of  the  disputed  lands  was  prepar^'d 
by  an  Amin  and  was  made  part  of  the  dec- 
rees   passed   in  the  said  suitd. 

Held,  that  the  proceedings  in  the  suits 
of  1803  and  the  Amin's  map  v^ere  not  evi- 
dence against  the  Government,  which  wag 
not  a  party  to  the  said  suits  except  for  tha 
purpose  of  shewing  the  nature  of  tho  claim 
made  and  what  land  wero  recovered  by 
them  and  explaining  the  decrees  made.  For 
that  purpjse,  the  map  might  legitimately 
and    must    necessarily  ba   used. 

Held,  further,  that  the  decision  coma 
to  in  the  suits  of  1803  was  in  accordance  with 
the  construction  then  put  by  the  Indian 
Courts  on  Regulation  XI  of  1825.  Thai 
view  of  the  law  was,  however,  overruled  by 
a  Full  Bunch  of  the  Calcutta  High  Court 
in  0  B.  L.  R.,  255,  and  the  law  on  the  sub- 
joct has  been  settled  by  that  case,  and  tha 
case  of  5  B.  L.  R  ,  521,  decided  by  the  Judi- 
cial   Committee    in  the  same   year. 

The  allegation  in  the  plaint  that  tha 
disputed  lands  oppcrtain  to  particular  dis- 
trict is  merely  descriptive  and  is  not  res- 
trictive. Where  the  plaint: IT  claimed  tha 
lands  in  dispute  as  re-formations  in  situ 
of  her  diluviated  and  permanently  settled 
estate  pergum  ah  Luskurporo  and  succeed- 
ed in  proving  that  said  lands  wero  on  tha 
original  side  of  the  said  estate,  8S  it  existed 
at  tho  time  of  the  rcrmanent  Settlement, 
and  the  High  Court  considered  that  this 
was  not  sufficient  to  entitle  her  to  obtaia 
a  decree,  because  tho  pergunnab  was  parti- 
tioned in  1839  in  different  raou/as  or  parta 
of  mouzas  fell  to  the  shares  of  the  dif- 
ferent cu-sharer.s  and  accordingly  the  parties 
Woat    to    Liiai,    uul     U]_)ju     Lhw    bluaU    Usui 
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whether  the  disputed  lands  wore  re- 
formations on  the  original  site  of  the  por- 
gannah  hut  upon  the  narrower  issue  whe- 
ther they  were  reformations  on  the  origi- 
nal site  of  certain  spooifiod  tarafs;  and  it 
lay  upon  the  plaintiff  to  make  out  the  af- 
firmative  of    that    issue. 

Held,  reversing  the  decision  of  the  High 
Court,  that  the  failure  of  the  plaintiff  to 
identify  the  sites  of  these  tarafs  should  not 
he  regarded  as  fatal  to  her  case.  The  de- 
fendant in  his  written  statement  did  not 
traverse  the  allegation  of  the  plaintiff's  title 
to  be  a  co-sharer  of  the  estate  and  did  not 
mention  the  allcgod  partition,  and  no  is- 
sue was  directed  either  to  the  plaintiff  s 
title  or  to  the  partition.  The  plaintiff 
should  he  treated  as  having  a  prima  facie 
title  as  co-sharer  in  every  part  of  the  per- 
manently settled  estate  of  Luskurporo  which 
was  not  shown  to  have  been  alienated  and 
no  weight  should  he  attached  to  a  sug- 
gestion not  made  in  the  Court  of  the  first 
instance,  where  it  might  have  been  ex- 
plained and  met  by  evidence.  RANI  HE- 
MANTA  KUMARI  DEBI  v.  THE  SECRETA- 
RY OF  STATE  FOR  INDIA  IN  COUNCIL. 
SRI  SUNDARI  DEBI  v.  THE  SECRETARY 
OF  STATE  FOR  INDIA  IN  COUNCIL.  3.; 
C.  L.  J.  560=1  M.  L.  T.  175. 

9.  Alluvion  and  diluvion  custom— Mauza 
Khanpur—Gvjrat  District. 

Found,  that  by  custom  prevailing  in 
village  khanpur  of  the  Gujrat  District  in 
alluvion  and  diluvion  cases  when  land  re- 
appears it  becomes  Shamilat  deh  and  not 
the  property  of  the  owner  whom  it  belonged 
before  sub-mersion.  SAHIB  DIN  v.  ILAM 
DIN.    15  p.  R.  1904. 

10  Deep  streavi  rule — Ownership  in  bed  of 
river — Jago  Kalan  village  in  the  Gujrat  Dis- 
trict and  Kakshal  village  in  the  Gujranwala 
District — Custom. 

The  principle  of  general  application  in 
cases  of  submersion  of  land,  which  is  foun- 
ded on  universal  law  and  justice,  is  that  the 
owner  of  land  under  water  does  not  loose  his 
right  to  the  site. 

The  deep-stream  rule,  where  it  is  in 
existence,  must  be  enforced  within  the  limits 
prescribed  by  custom.  And  subject  to  its 
special  conditions  the  general  rule  of  owner- 
ship in  the  site  must  be  maintained. 

In  the  absence  of  any  special  custom  the 
deep-stream  rule  does  not  operate  to  transfer 
the  bed  of  a  river  from  the  original  owners 
of  it  to  the  proprietors  of  the  land  on  the 
other  side  of  the  river.  5  B.  L.  R.  521  {P.  C.), 
59  P.  R.,  1877  {F.  B),  36  P.  R.,  1898,  29  Cal., 
518  referred  to.     JALAL   v.    SAMAIL.     IR  P. 

L.  R.  1904. 

11  Evidence — Possession — Burden  of  proof 
— Order    under    S.    145    Criminal  Procedure 
Code  (V.  of  1898)— Report-maps,  etc  ,  referred 
to  in  such  order.  6  C.  W.  N.    386—12  M.  L.  J 
829  -29  I.  A.  24—29  C.  187  (P.  C.)  -S03  Col.  156 

Entry   of    Wajib-iil-arz —Custom— Rights    of 
adna  maliks  in  lands  submerged  in  river — 


Alluvion  and  Deluvion    (Contd.) 

Onus — Summary   settlement,  121  P.  L.  R.  1902 
—i)7  P.  R.  1902.     See  col.  176. 

12  Oraudual  accession — Regulation  No.  XI 
of  1825,  Bengal,  Section  4  — Alluvion  aud  dilu- 
viaji— Gradual  accession — Change  in  the  cours6 
of  river  within  few  months. 

The  land  in  suit  which  belonged  to  a 
village  P.  on  the  south-oast  bank  of  river 
Gomti  was  submerged,  but  after  few  months 
by  a  change  in  the  course  of  the  river  it  agaia 
re-appeared  on  the  north-west  bank  of  the 
river  connected  with  the  village  T. 

Held,  that  the  land  so  cut  off  from  the 
village  P  and  added  to  village  T.  by  a  suddea 
change  in  the  course  of  the  river  could  not 
be  said  to  be  added  to  village  T  by  gradual 
accession,  within  the  meaning  of  section  4  of 
Bengal  Regulation  No.  XI  of  1825,  and  there- 
fore change  of  ownership  had  occurredl 

Gradual  accession  or  alluvion  means  an 
imperceptible  increase  and  laud  is  said  to  be 
acquired,  by  alluvion  when  it  is  acquired  so 
gradually  that  one  cannot  say  how  much  ia 
added  at  any  particular  moment  of  time. 
RaI  KRISHAN  CEIANDRA  v.  SAIDAN  BI- 

Bl.    A.  WN.  1905  p.  271=28  A.  256. 

13.    Gradual  accretion. 

Where  there  is  an  acquisition  of  land 
from  the  sea  or  a  river  by  gradual  slow 
and  imperceptible  means,  therefrom  the  sup- 
posed necessity  of  the  case  and  the  diffi- 
culty of  having  to  determine,  year  by  year, 
to  whom  an  inch  or  a  foot,  or  a  yard 
belongs,  the  accretion  by  alluvion  is  held 
to  belong  to  the  owner  of  the  adjoining 
lands.  But  if  by  the  violence  of  the  sea 
or  a  river  a  portion  of  laud  is  added  to 
the  estate  of  an  adjoining  owner,  the  land 
continues  to  be  the  property  of  the  origi- 
nal owner. -J5  M.  I.  A.,  467;  2  A.  L.  J., 
821  ;  27  All.,  655,  referred  to.  NaRENDRA 
BAHADUR   SINGH  v.    ACHHAIBAR   SHU- 

KUL.    3  A.  L.  J  ,  453= W.  K.,  A-  1906  p. 
169=28  A.  647. 

14  Landlord  and  tenant-Occupancy  rights 
—Abandonment  54  P.  L.  R.  1991-8,  P.  R. 
1901    Reve    See   Col.    10. 

15.  Possession  during  submergence— Re- 
appearance— Possession  of  squatter  9  C.  W, 
N.    111.     See    Col.    2042. 

16.  Submersion  of  land  of  occupancy  te- 
nants— Custom — Alluvion  aud  diluvion — Oc- 
cupancy  rights — Pakhiwan  village,  Gurdas- 
pur  District, 

HM,  that  by  custom  of  the  village 
Pakhiwan  in  the  Gurdaspur  District  the  land 
of  occupancy  tenants  which  is  recovered 
from  the  river  Ravi  aft  r  submersion  will 
be  restored  to  ihe  tenants  and  not  revert 
to    the   proprietors.     DEWA   SINGH  v.   BI- 

shambar  DAS.    184  p.  L.  R.  1905  =  80 

p.  R.  1905. 

Alms. 

Offerings— Right  of  receiving — Public  tal 
(tank). 

Held,  that  no  one  is  entitled  to  a  mono- 
poly of  offerings  or  to  sit  at  certain  pla- 
ces on   the  banks   of  a  public   "<;ai"    (tank) 
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— SHEO     DIN    V.   JAIRAM     SINGEI,     2   0- 

C    1 
Alteration. 

1.  JiiU  of  exchange  or  'promissory  nota  ex- 
hibiting alteration — The  onus  lies  on  the  per- 
son siting  to  account  for  it — In  other  docu- 
ments the  alteration  is  presumed  to  have  been 
made   before   execution. 

In  a  bill  of  exchange  or  promissory  note 
exhibit  the  appearance  of  alteration,  the 
onus  lies  on  the  person  suing  to  account 
for  it;  but  in  other  documents  (uxcept  willsj 
the  alteration  is  presumed  to  have  been 
made  before  exec u bio n.  RAJA  SIIEWBUX 
BOGLA   V.   MA   MA   GYI.  14  B-   L.    R.  213. 

2  Bond — Mortgage  suit  by  puisne  mortgagee 
for  redemptiott,  of  prior  mortgage  and  sale  of 
hypotlieaated  property  ^Material  alteration 
discovered  in  bond  tendered  by  prior  mortga- 
gee's hair  in  evidence — Effect  of  such  altera- 
tion. 

A  suit  was  brought  by  a  puisne  mort- 
gagee for  the  redemption  of  a  prior  mortgage 
and  sale  of  the  hypothecated  property.  The 
prior-mortgagee  being  dead,  the  plaintif!, 
puisne  mortgagee  impleaded  in  his  suit  the 
heirs  of  the  prior  morgagee  as  co-defendants. 
The  prior  mortgage-bond  when  produced  by 
the  heirs  of  the  prior  mortgagee  was  found 
to  have  been  tampered  with  and  to  have  a 
material  alteration  mide  in  it,  viz  ,  the  area 
stated  in  the  bond  as  hypothecated  was  in- 
creased from  4  biswas  to  4  biswas  and  7J 
biswansts. 

Held,  per  Stantley,  C.  J.  and  Banerji,  J. 
(Aikman,  J.  dissenting)  that  the  fact  that 
the  prior  mortgage  bond  was  tampered  with 
and  had  a  material  alteration  made  in  it, 
did  not  render  the  instrument  void  in  toto 
so  as  to  justify  the  Court  in  ignoring  its 
existence  and  passing  a  decree  in  favour  of 
the  plaintiff  for  sale  of  the  property  com 
prised  in  it  without  payment  of  the  amount 
duo  under  it  or  any  part  of  that  amount. 
Aa  interest  in  the  mortgaged  property  hav- 
ing unquestionably  vested  in  the  prior  mort 
gagee,  the  bond  was  admissible  in  evidence, 
and  a  Court  administering  justice  could  not 
divest  such  interest  without  seeing  that  the 
money  for  which  it  formed  a  security  had 
been  satisfied. 

Held,  per  Aikman  J.,  that  in  consequence 
of  the  alteration  the  bond  was  not  admissible 
in  evidence  and  the  claim  of  the  prior  mort- 
gagee's heirs  in  respect  of  it  should  fail  m  toto, 
no  present  riglit  to  the  property  being  con- 
veyed by  a  simple  mortgage.  13  M.  and  W. 
343,  11  Co..  27,  1  Smith  L.  C.  10th  edn.  747,  4 
All.,  62,  7  Cal..  61G,  7  Bom.,  418,  9  Mad  ,  399 
3  Mad.,  H.  C.  R.,  2+7,  9  Q.  B.  D.  555,  23  Mad., 
137,  23  H.  R  ,  756,  46  R.  R.,  770,  8  Jr.  C.  L.  R.. 
35,  10 Sim.  420,  L.  R.  5  C.  H.,  497,  14  M.  and 
W.  47,  16  Q.  B.  43k,  1  H.  and  N.  893,  2  H. 
Bl.  269,  Ir.  Rep  3  Eq  519,  9  M.  I.  A.,  1  re- 
ferred to.  MANGAL  SEN  v.  SHANKAR 
SAHAI  AND  TAJAMMUL  HUSSAIN  KHAN 

W  N  A.  1903,  p  122-25  A  680.  j 

3  Of  building — Bciujal   Municipal  Act  (III  j 


Alternation.  (Contd) 

of  18it,  n.  C),  Section  273  {l)-'Buildlng 
upper  storey  to  house  loilhnit  perniisHion  of 
Municipality  -Pennission  not  necessary. 

The  accused  was  convicted,  under  sec- 
tion 27  }  (I)  of  thj  Bengal  Municipi,!  .Aot,  by 
the  Sub-i)ivisional  "Magistrate,  who  was  also 
Cliairman  of  the  jMunicipality,  for  m:;king 
an  addition  to  his  house  by  conimonciug  to 
build  an  upper  storey  without  the  permis- 
sion of  the  Muuicipiil  Board.  Ho  was  also 
directed  by  the  Magistrate  as  Chairman  to 
demolisli  the  addition  made  to  his  house. 

Held,  that  no  permission  was  necassary 
and  the  conviction  and  order  dircc-ing  de- 
molition were  illegil  The  High  Court  on 
revision  set  aside  the  whole  order. 

The  Building  Regulations,  section  236 
et  seq,  relate  to  building  or  rebuilding  a 
house,  and  the  previous  sections  r.ilating  to 
alteration  of  a  house  contemplate  obstruction 
or  encroachments  on  road.  EMPEROR  v. 
MATHURA  PRASAD.  29  C  491-  See 
other  "Municipal  Acts. 

4  Of  character  of  a  suit— .Alteration  in 
the  relief  prayed  for.  135  P.  R.  1903.  Sea 
Col.  1437,  and  other  cases  also. 

5  Of  date  in  acknowledgment.  3  B.  L.  R. 
574  and  25  B.  610  Col.  34. 

6  Of  document —Material  alteration  in  a 
hathchitta.     9  C    W.  N.  695.     See  Col.  34. 

6  (a)  Of  document  — Material  alter  itions 
in  a  d  )cmmnt  —Alterations  iii  acknowledgment 
25B6I6—H^.o     Col.  34. 

6  ^b)  Easements — Change  in  Uie  position  of 
loidoics. 

When  the  windows  of  the  altered  or 
now  building  do  not  e;:]  >y  the  same  cones 
of  light  or  a  substantial  part  tliereof,  as 
were  enjoyed  by  those  of  the  old  building 
the  right  of  easement  will  be  lost. — 31  Ch 
D  554  139:i  1  Ch  ,  611  followed.  BAIH\R1- 
GANGA  V.  TRIKAM  LAL.  BLR-  34, 
28    B      374 

7  Materiality  —  Document  evidencing  relin- 
qitishmejit  of  a  share  by  a  daughter  to  her 
father  in  his  property —30  B.  50i— See  Col. 
470, 

8  Material  alteration — Addition  of  Jtamc 
in  a  pro-note -1  L.  B.  R.  1900-1902  P.  23b  - 
See  Col  512. 

9  Nature  of  Siut  -4  B  L  R  355  and  other 
cases.  Sfe    Col.  1438   cOc. 

10  Of   Wall  -  See  M unicipal    Act^. 

U  Of  Wall—N  W  P  and  Oudh  Muni- 
cipalities Act  (I  N  W.  P  of  1900)  Sections 
87  i6S  and  132 -Altering  a  wait  without 
the  sanction  of  Municipal  Board— Abutting 
iV  adjoining  a  public  road— Construction 
jf  Municipal  Acts. 

Held,  that  a  person  is  not  guilty  of  the 
olTence  under  Section  168  or  Section  132 
of  the  N.-W.  P.  and  Oudh  Municipalities 
Act  for  altering,  without  the  per  mission  of 
the  Municipal  Board,  a  wall  of  his  house 
about  20  feet  from  the  public  road.  The 
words  "abutting  or  adjoining  a  public  road" 
do  not  cover  an  orecjiou  20  or  25  feot  away 
frum   a  public    btrcet. 
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Alternation    (Contd.) 

A  special  Act  liko  tbe  Municipal  Act 
must  be  construed  in  favour  of  tho  subjict. 
KING-EMPEROR   v.  MAKUND   LAL.     W- 

Nm  A.  1901,  P  203. 

12  Of  WiU—S7iccession  Act  (X  of  18G5), 
Section  58 — Probate — Will  with  alterations  in 
pencil — Practice. 

The  practice  of  tho  High  Court  regard- 
ing Wills  containing  alterations  made  by  the 
deceased  is  to  attach  to  the  document  of 
which  probate  is  sought,  a  copy  in  writing 
with  the  alterations  incorporated  on  the 
text.  Where  the  alterations  appeared  in 
pencil,  the  Court  directed  a  photographic 
flic  simile  to  be  taken  in  the  presence  of 
tho  Registrar  and  of  the  executors  to  be  at- 
tached to  the  probate  as  the  pencil  alter- 
ations are  likely  to  fade  in  course  of  time, 
IN  THE  GOODS  OF  L.  P.  D.  BROUGHTON 
6  W.N,C  477  =  29  C    811. 

Alternative     Pleas. 

Landlord  and  Tenant — Presumption  as  to 
permanent  tenancy — Acquiescence — Question 
of  law-— Alternative  of  pleas. 

To  a  suit  for  ejectment  the  tenants  at 
first  set  up  a  potta  which  purported  to 
show  that  the  tenure  was  of  a  permanent 
nature,  and  also  urged  subsequently  that, 
even  if  the  -potta  be  not  genuine,  they 
had  been  for  a  very  long  time  in  possession 
of  the  land  in  dispute  that  it  had  been 
from  time  to  time  transferred  by  succession 
and  purchase  from  one*  tenant  to  another 
that  pucca  buildings  had  many  years  ago 
been  erected  upon  it  by  successive  tenants 
and  that  had  been  done  with  the  permission 
and  knowledge  of  the  landlord,  and  that 
upon  these  facts  the  Courts  would  be 
justified  in  inferring  or  presuming  that 
the   tenure   was    of     a    permanent     nature. 

Held,  that  the  tenants  were  not  pre- 
cluded from  setting  up  such  aternative  pleas 
—10  MIA,  123,   at  P  149,  referred  to. 

Held,  also,  that  upon  the  proof  of  the 
above  mentioned  facts  the  Court  was  justified 
in  presuming  that  the  tenure  was  of  a  perma- 
nent nature,  — 2i  MIA  433,  S  G  960,  10  G  L 
B.  25,  referred  to.  A  CASPERSZ  u.  KEDAR 
NATH  SARBADHIKARI.  5  W  N  C  858 
See  for  other  facts  Gol.  38. 

Alternative  reliefs— 

1  Plaint — Alternative  reliefs — Bights  of 
one  of  the  residents  of  a  mohalla  in  regard 
to  land  belonging  to  all  the  residents — Right  of 
suit—  Injunction — Public     thoroughfare. 

The  plaintiffs,  residents  of  a  mohalla, 
sued  the  defendants  for  possession  of  the 
land  in  suit,  or  an  injauction  restraining 
them  from  building  thereon  and  thereby 
interfering  with  the  easement  of  the  plain- 
tiffs. It  was  contended  by  the  defendants 
that  (i)  the  alternative  relief  sought  by 
the  plaintiffs  was  bad  in  law;  (n)  the  plain- 
tiffs could  not  sue,  the  right  alleged  to 
have  been   invaded     being    a    public    right 


Alternative  relief   {Contd.) 

of  way,  and  all  tho  co-sharors  in  the 
mohalla  or  in  the  land  in  suit  should  have 
been  made  parties  to  tho  suit  or  should 
laave  been  formally  represented  by  tho  plain- 
tiffs, under  Section  30  of  tho  Code  ol 
Civil  Procedure,  [Hi)  an  injunction  should 
not  bo  granted,  the  injury  to  the  plaintiffs 
being  insignificant  and  a  pakka  chaupal 
proved  to  exist  in  the  mohalla,  rendering 
the  use  of  the  land  in  suit  for  public 
purposes    unnecessary. 

Held,  that  (i)  the  jilaintiffs  were  at  liberty 
to  claim,  in  the  alternative,  exclusive  posses- 
sion or  an  injuction  to  restrain  the  defend- 
ants from  interfering  with  their  rights  as 
co-sharers  in  the  land  in  suit;  (ii)  the 
plaintiffs'  suit  lay  as  they  claimed  to  estab- 
lish rights  vested  only  in  them  or  in  them  and 
a  limited  number  of  persons  residing  in  the 
mohalla  and  they  were  entitled  to  sue  in  their 
own  right  for  a  relief  common  to  themselves 
and  others  in  respect  of  the  land  which  was 
not  a  public  thoroughfare  or  public  in  the 
sense  that  persons  other  than  the  inhabitants 
of  the  mohalla  had  rights  in  it ;  (Hi)  the 
plaintiffs  v/ere  entitled  to  the  injunction 
claimed  by  them. 

The  fact  that  land  in  a  mohalla  is  not 
7iazul  does  not  prevent  its  being  the  property 
of  the  residents  of  the  mahalla  jointly. 

One  of  tho  residents  of  a  mohalla  cannot 
use  exclusively  to  the  detriment  of  other 
members  of  the  community  land  belonging  to 
all  of  them,  nor  can  he  transfer  his  rights 
in  it.  Such  land  differs  from  public  land  or 
a  public  thoroughfare  in  that  a  limited 
number  of  co-sharers  can  combine  and  do 
what  they  choose  with  it.  GUJAR  MAL  v, 
RAM  RICHPAL.  113  P.  L.  R-  1901- 
2     Alternative  Belief. 

The  plaintiffs  sued  to  recover  possession 
of  a  plot  of  land  in  front  of  their  premises 
alleging  that  it  had  been  jointly  ei:'j">y3d  by 
them  and  that  the  Defendants  no  I  and  2 
having  obtained  a  sale  deed  of  a  portion  of 
it  from  Defendant  No.  5  had  taken  possession 
and  commenced  to  build  thereon,  the  relief 
prayed  was  either  a  decree  for  possession  of 
the  land  or  an  injauction  restraining  the 
Defendants  No.  1  and  2  from  building  there- 
on. 

Held,  that  the  claims  were  not  inconsis- 
tent the  difference  being  between  a  sole  right 
and  a  joint  right  and  the  plaintiffs  could 
claim  the  alternative  relief.  91  P.  R.  1901. 

Alyasentana  Law— 

1.  Right  of  junior  members  of  alyasantana 
family  to  sue  for  a  declaration  that  judgvient' 
debtor  did  not  represent  the  family — Res  judi- 
cata. 

An  ex-part  decree  was  obtained  against 
the  yajaman  of  an  alyasantana  family  The 
yajaman  sued  the  other  members  of  his 
family  for  a  declaration  that  the  family 
property  was  liable  for  the  payment  of  the 
above  decree  debt.  The  judgment-creditor 
was  made  party  to  the  suit,  which,  however, 
was      dismissed,      The      judgment-creditor, 
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Alyasentana  Law    (Gontd.) 

thereupon,  attachud  certain  immoveable 
property  of  the  family  in  execution  of  lu8 
ex-part  decree,  but  tbe  other  mombord  of  the 
family  instituted  a  suit  against  the  judg- 
mout  creditor  and  the  judgment-debtor  for 
a  declaration  that  the  attached  property  is 
not  liable  to  be  sold. 

Held,  that  the  decision  in  the  prior  suit 
was  resjtidicata  in  the  subsequent  suit.  The 
judgmontcroditor  had  a  right  to  appeal 
against  the  dismissal  of  the  prior  suit  (9  (3. 
W.  N.  58i,  7  M.  149,  28  M.  457  and  29  M.  515 
Befd.)  and  even  if  he  had  no  right  to  appeal, 
that  cannot  have  any  effect  upon  the  ques- 
tion of  res-judicata. 

It  is  open  to  the  family  to  show  that  the 
judgment  debtor  did  not  represent  tbe  fami- 
ly, when  the  debt  was  incurred.  YUSUF 
S\HIB  u.  DURGI.    17M.  L.  J.  260=2  M- 

IT  36S-30M  447. 

2-  Right  of  succession  by  legal  represen- 
tative— Fund  settled  on  marriage  of  husband 
and  wife.     25  M.  385.    See  Col:  304. 

Ambiguity— 

Release  of  confiscated  'property  by  Oov- 
ernvient — Construction  of  order  of  release — 
Liniitatioji  for  suit  for  possession  after  release. 

The  plaintiff  claimed  to  be  entitled  to  the 
soil  occupied  by  a  bazar,  called  Amauiganj, 
in  the  town  of  Sandila  in  Oudh,  as  his 
ancestral  property.  It  was  alleged  that  the 
residents  of  the  said  bazar  live  there  as  ryots, 
and  that  the  defendant  was  one  of  such  ryots. 
The  defence  was  in  substance  a  denial  of  the 
plaintiff's  title  and  a  plea  of  limitation. 

After  the  mutiny  the  town  of  Sandila  was 
confiscated  as  the  rest  of  Oudh  territory.  In 
1860  the  bazar  was  enter-  d  in  the  Nazal 
Register.  In  1877  the  plaintiff  petitioned  the 
Government  for  its  release. 

In  1879  the  Government  ordered  release 
saying  '  that  as  the  occupants  appear  to  have 
all  aloDg  exercised  properietary  rights  without 
question  of  their  title  to  do  so,  it  is  too  late 
now  to  attempt  to  disturb  their  status,  and 
the  Lieutenant-Governor  and  Chief  Commis- 
sioner is  accordingly  pleased  to  sanction  the 
Deputy  Commissioner's  proposal  to  expunge 
these  shops  from  Nazul  Register.' 

H'Idf  that  any  person  claiming  land  in 
Oudh  must  show  a  title  from  Government 
subsequent  to  tbe  confiscation  and  that  the 
intention  of  the  Government  was  simply  to 
annul  the  entry  in  the  Nazul  Register  and 
restore  the  r'ghts  which  existed  when  it  was 
erroneously  made.  The  effect  of  expunging 
the  eniry  in  ihe  register  was  a  disclaimer  by 
the  Government  of  all  title,  and  a  surrender 
or  lease  of  tbe  property  to  those  whom  it 
might  concern,  or  (in  other  words)  tho.=e  who 
would  have  been  entitled  but  for  the  confis- 
cation, according  to  their  several  rights  and 
interests,  thus  following  out  the  policy  of 
the  Government  at  the  General  Settlement 
of  the  land  in  Oudh.  There  was  no  indica- 
tion of  Government's  intention  to  benefit 
either  party  at  the  expense  of  the  other. 


Ambiguity    (ConUl.) 

Held,  also,  that  as  long  as  the  Crown  re- 
mained owner,  neither  the  plaintiff  nor  the 
defendant  had  any  interests  which  they 
could  enforce  against  one  another,  and  the 
suit  having  been  commenced  within  12  years 
of  the  date  of  the  release  by  Government 
was  not  barred  by  limitation.  MAQBUL 
HUSSAIN  V.  LALTA  PRASAD.  24  A  1  = 
28  I  A  169-  (For  other  cases  see  Contract 
Act  IX  of  1872  and  Succession  Act  X  of 
18G5). 

Amendment. 

1  Application  for  execution — Defcetivo 
application.  112  P.  L.  R.  1902.  See  Col. 
1142. 

2  Application  for  execution — Defective 
application  made  on  the  last  day  before  the 
period  of  limitation  exparte.  2C  M.  101.. 
See  Col  1143. 

3  Application  tor— Execution  proceed- 
ings. UJAGAR  LAL  v.  SHaNKAR  DAYaL 
4  O.  C.  233.     See  execution  of  decree. 

4  Application  for — By  not  appealing 
party— Decree  confirmed  on  appeal.  6  C.  L. 
J.  542.     See  Col.  1484. 

5  Award  of — Inoperative — Mohammadaa 
Law — Inheritance — Custom.  5  C.  W.  585. 
See  1859. 

6  Consent  decree.  7  C.  W.  N.  &S0.  See 
Col.  1483. 

7  Decree  of — After  satisfaction — Decree 
for  joint  possession.  12  M.  Li.  J.  1902,  p.  96. 
Sea  Col.  I486-. 

g  Of  decree  by  way  of  complifioation  oj 
its  wording,  only  62  P.  W.  R.  19J8.— See  Col. 
1301. 

9  Of  decree— Order  amending  a  decree  not 
in  confirmity  with  the  judgment.  23  C,  177 
Col.  1341. 

10  Of  decree— Order  disallowing  amend- 
ment of  decree  not  appealable.  1.  A.  L.  J.  701. 
—See  Col.  1482, 

11  Of  decree— Jurisdiction  order  to  file 
award.  4  0.  C.  83.— See  Col.  1487. 

12  Of  decree— Appeal  against  order  for 
amendment  of  decree  A.  W.  N.  1904  P.  2oS.— 
See  Col.  689. 

13  Of  decree — Application  for  order  mado 
on  appeal  30  C.  679.— See  Col.  1292. 

14  Of  decree — Applioaiion  for  limitalio'tt 
in  case  of. 

Held,  that  an  application  for  execution^ 
made  after  3  years  from  the  date  of  the 
original  decree,  but  withm  3  months  of  the 
date  of  an  amendment  of  tiio  decree,  by  which 
it  became  for  the  fir&l  time  capable  of  execu- 
tion, was  within  limitation.  (17  A.  39.  24  A, 
300,  26  M.  780  foil).  MUSAMMaT  ZJBRA 
BlBl  V.  MUSAMMAT  ZULAKHA    BIBI.     IQ 

0  C  22 

15  Of  decree— Order  for  stay  of  er-recut'.on 
passed  before  date  fixed  for  sale  26  M.  760. — 
See  Col.  1994. 

16  Of  decree — Appeal  —  Limitatioa—Coa- 
struction  oi  decree  ^  0.  L.  J.  188.— See  Col. 
910. 
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Amendment    {Contd.) 

17.  Of  decree  by  original  court  after 
confirmatiou  on  appeal— U  0.  W.  N.  60J  See 
Col.    12G4. 

18.  or  decree— Compromise  after  dccroa 
Ko  amendment  of  decree  unless  authoris- 
ed by  either  S.  114  C.  P..  C.  24  M.  1.  See 
Col.    1309. 

19.  Of  declaratory  suit. — Plaint  not  ask- 
ing for  possession  — A.  W.  N.  1903  P.  23G— 
20    A.    215   See    Col.    341. 

19  ^'  A  declaratory  suit  must  not  be 
dismissed  where  further  relief  was  not  pray- 
ed for  under  S.  42  Act  1  of  1877.  The 
Court  must  give  opportunity  to  the  plain- 
tiff to  amend  his  plaint  and  to  ask  for  fur- 
tlier  relief  128  P.  R.  1907  See  also  1  P.  R. 
1900. 

20-  Of  declaratory  sziit — Plaint  praying 
for  declaration^  amendment  of  by  adding  pra- 
yer for  x>ossession —  WJiether  amounts  to  chang- 
ing character  of  suit  -  Amendment  allowing 
barred   relief   to   be   daisied,  whether  legal. 

Plaintiff  asked  for  a  declaratory  decree 
and  for  an  iDJunction  restraining  the  de- 
fendant, bis  landlord,  from  interfering  with 
his  possession  of  certain  fields.  Defendant 
peaded,  inter  alia  tha.t  the  plaintiff  was  not 
i)i  possession  of  the  fields  claimed,  and  that 
the  buit  as  framed  was,  therefore,  unten- 
abld.  Plaintilf  then  sought  and  obtained 
permission  to  amend  his  plaint  by  adding 
a  i^rayer  for  possession  and  eventually  ob- 
tained a  decree  in  the  Court  of  the  additional 
Sub  Judge  which  was  upheld  in  appeal  by 
the  District  Judge. 

On  second  appeal  it  was  pressed  that  the 
amendment  of  the  plaint  should  not  have 
been  allowed  because  at  the  time  when  the 
amendment  was  made  the  new  relief  asked 
for  was  barred  by  time  and  it  was  held 
that  the  amendment  of  a  suit  for  a  mere 
declaration  into  one  for  possession  does  not 
•change  the  suit  into  one  of  an  inconsistent 
character.  (5  B  L.  R  329  foil,  16  M  319,  18 
M  33  and  1  N  L  R  117  refd.)  The  relief 
for  declaration  is  in  most  cases  for  recov- 
ery of  possession  claimed  as  ancellary  to  the 
latter  and  there  can  be  no  inconsistencj' 
between  the  two.  But  no  amendment  of  a 
plaint  can  be  allowed  under  section  63  of 
the  Civ.  Pro.  Code  where  the  effect  of  such 
amendment  would  le  to  deprive  the  defen- 
dant of  the  defence  of  limitation.  SRIRAM 
SADA8HE0  BALKRTSHNA  JOSHl  v.  GAN- 
PATI  KUMBI.  2  N.  L-  B..  79- 

20  (a)  A  claim  for  injunction  can  be 
ameided  into  a  claim  for  possession  and  da- 
naages  tor  wrongfnl  possession  135  P.  R. 
1906. 

21  Of  judgment — Application  for  leave  to 
appeal  to  Privy  Council— 2  O.  C.  235— See  Col 
1481. 

22  Plaint  of— Mortgage — Mortgage  of  mort- 
gagee's rights — Acquisition  of  equity  of  redemp- 
tion. 

J  S.  mortgaged  to  the  plaintiff  property 
owned  by  bim  and  also  a  prorerty  of  which 
h£        waa        mortgagee,      tie      subsequently 


Amendment    (Contd.) 

purchased    the   equity    of    rcdcmptiom  of  his 
mortgagor. 

The  plaintiff  brought;  a  auit  to  recover 
his  money  by  *  sale  of  the  mortgage 
property.'  It  was  contended  for  the  defendant 
that  having  regard  to  the  rulings  of  Matadin 
Kasodhan  v.  Kazini  Tlusain,  13  All.,  432,  and 
Ganga  Parsad  v.  Chunni  Lai,  18  AIL,  11.3,  the 
plaintiff  was  not  entitled  to  sell  the  interest 
of  his  mortgagor  in  the  property  of  which 
that  mortgagor  was  only  a  mortgagee. 

Held,  that  the  purhase  of  equity  of  redemp- 
tion by  J.  S  enured  for  the  benefit  of  the 
plaintiff,  i.  c,  the  plantiffs  mortgage  become  a 
charge  upon  the  additional  interest  in  the 
property  which»  /.  S.  acquired  by  purchase 
and  the  suit  was  maintainable.  The  prayer 
in  the  plaint  was  allowed  to  be  amended 
by  omitting  the  word,  mortgaged.  AJU- 
DHIA  PRASAD  v.  MAN  SINGH.  W.  N., 
A  ,  1902,  p.  176  =25  A.  46. 

28  Plaint  of— A.  W.  N.  1901  P.  140— See 
Col.  1439, 

24  Plaint  of — After  first  hearing — With- 
drawal of  suit--A.  W.  N.  1903  P  240— See  Col. 
1438. 

25  Plaint  cf — The  amendment  of  a  plaint 
not  altering  the  character  of  the  suit  does 
in  no  way  affect  the  limitation.  BANSILAD 
V.  DHAPO,  24  A-  242-  For  other  facts  See  Col. 
ISO. 

26  Plaint  of — Suit  for  sale  of  the  mort- 
gage property  can  be  amended  into  a  suit 
for  simple  money  decree  when  the  deed  pro- 
vide so.  A.  W.  N.  1902  P.  114— See  Col. 
1437. 

27  Plaint  of — Civil  Procedure  Code  (Act 
XIV  of  1892).  Section  53— Appeal — Amend- 
ment of  plaint  on  appeal — Discretion. 

When  the  case  was  pending  in  the  ap- 
pellate Court  the  plaintiff  asked  for  permis- 
sion to  amend  the  plaint  by  substituting 
No.  184  for  No.  182  of  the  land  claimed  by 
bim.  The  appellate  Court  did  not  accept  or 
reject  the  prayer  but  merely  remarked  that 
'  if  the  plaint  were  amended,  the  case  would 
have  to  be  tried  denovo,  since  the  defendant 
might  reasonably  urge  that  the  change  ia 
the  number  affected  his  defence.' 

Held,  that  the  appellate  Court  should 
have  passed  a  definite  order  on  the  petition 
of  the  plaintiff.  That  the  re-trial  of  an 
issue  rendered  necessary  by  such  amendment 
was  no  reason  for  refusing  the  amendment. 
JIVAN  SAHAI  V.  KALIAN  MAL.  A  W 
N  1906,  p  220. 

28  Plaint  of— Suit  for  declaration— De- 
fendant subsequently  obtaining  possession — ■ 
No  need  of  amendment  of  plaint.  26  A.  215. 
See  Col.  431. 

29  Plaint  of — Amendment  of  a  suit  for 
declaration  into  a  suit  for  possession  allow- 
able.    5  B   L.  R.  329.     See  Col.  1177. 

80     Plaint  of —  Suit  based  on    a   mortgage 

of  1837    for    redemption  thereof   was  allowed 

to  be  amended  into  a  suit  for   redemption  on 

the   mortgage  of   1841.     5  B.  L.  R.  643.     See 

,  Col  1436. 
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Amendment    {Contd.) 

81  Plaint  of  — A  suit  brought,  by  one  per- 
son with  Ihe  oousent  ol  Advocate-General 
could  nob  bo  amondod  by  adding  a  second 
plaintiff  with  the  certificate  of  the  Advocate- 
General.     30  B.  G0;3.     See  Col.  1214. 

82  Plaint  ot  -By  Appellate  Court — Suit 
for  recovery  of  advances  made  by  Shebait. 
6  C.  W.  N.  273.     See  Col.  1279. 

83  Plaint  of— Remand— Appeal— Prelimi- 
nary point — Suit  by  seme  of  the  landlords- 
Parties.     6  C.  W.  N.  326. 

84  Plaint  of— Suit  instituted  by  wrong 
person  by  mistake.     33  C.  G,  57.     See  Col  1391. 

86     Plaint  of —  Laud    acquisition    proceed 
ings    by     Collector — Jurisdiction.     30  C.   36. 
See  Col.  840. 

86  Plaint  of — Permanent  lease,  grant  of — 
Suit  to  set  aside  lease  and  recover  possession. 
33  C.  511.      See  Col.  1760. 

87  Plaint  of — Libel — Newspaper  article — 
Allegations  of  fact  and  bona  fide  comment — 
Privilege — Proof  of  triith  essential,  when 
criminal  offence  imputed — Cause  of  action  — 
Mif^joinder  of  parties  -Limitation. 

Writers  in  public  papers  must  be  careful 
as  to  the  language  they  use  while  comment- 
ing on  the  proceedings  of  Courts  of  Justice, 
and  on  matters  of  public  interest  ;  they 
should  also  be  careful  that  they  do  not 
want  only  assail  the  character  of  others  or 
impute  criminality  to  them.  Woodgate  v. 
Ridout,  4  F  &  F  202,  R.  v.  Tanfield,  42  J.  J. 
424,  referred  to.  It  is  absolutely  essential  to 
differentiate  between  fair  aud  bona  fide  com- 
ment and  allegations.  Where  a  grave  crimi- 
nal offence  is  alleged  as  a  fact  regarding  the 
public  acts  of  a  public  man,  nothing  short  of 
proof  of  its  truth  can  avail  the  defendant  in 
in  an  action  for  libel  ;  the  allegations  of 
fact  must  be  either  true  or  privileged.  Davis 
V,  Shepstone,  11  A.  C.  187  and  Hunter  v. 
Sharpo,  4  F  &  F  983.  Where  a  suit  was  in- 
stituted by  six  plaintiffs  jointly,  and  five  of 
them  were  held  to  be  not  entitled  to  pro- 
ceed in  the  suit  on  the  ground  of  mi&j  jinder 
of  parties  and  causes  of  action,  one  plaintiff 
only  being  allowed  to  continue  in  the  suit. 

Held,  that  the  suit  was  not  barred  by 
limitation.  Saudes  v.  Wud^mith  (1893).  1 
Q.  B.  771,  referred  to.  BARROW  v.  HEM 
CHUNDER  LAHIRI.     85  C-  495- 

88  Plaint  of— Receiver — Suit  by— Mistake 
in  order  appointing  Receiver — Limitation  Act 
IX  of  1908  S.  19— Acknowledgment  of  debt. 

In  1897  a  suit  was  instituted  by  G  against 
J  to  recover  a  sum  of  money  due  on  a  pro- 
note  and  in  the  plaint  the  plaintiff  alleged 
that  as  security  for  the  amount  due  under 
the  pronote  tuo  defendant  had  hypothecated 
the  debt  due  to  him  by  D  and  the  plaintif? 
claimed  that  the  amount  due  to  him  should 
be  declared  by  the  decree  to  bo  a  charge 
upon  the  debt.  The  debt  from  D  was  alleged 
to  have  been  due  in  respect  of  an  agreement 
of  the  26th  August  1895  and  the  date  of  the 
pro  note  was  25th  October  1895.  A  decree 
was  made  substantially  in  the  terms  of  the 
prayer  of  the  plaint.     G   applied    for  atlach- 


Amendment    {Contd.) 

mont  of  the  debt  due  by  f)  to  J.  By  mistake 
it  was  stated  in  the  application  that  the 
money  was  due  under  agreement  of  the  2*1111 
October  1895  whereas  it  should  hav(»  been 
described  as  money  duo  under  the  agreement 
of  the  l6th  August  1895.  Attachment  was 
made  as  prayed.  A  Receiver  was  appointed 
under  sections  268  and  503  of  the  Civil  Pro- 
cedure Code  to  racover  by  suit  the  attached 
money  in  the  hands  of  D.  The  order  of  ap- 
pointment authorised  the  Receiver  to  suo 
for  and  recover  the  attached  debt. 

Ildd,  that  the  order  of  attachment  was 
a  nullity  owing  to  the  mistake  made  by  G. 
in  his  application  and  the  order  of  the 
Court  in  cxeeafcioo,  aud  that  the  Receiver 
had  no  authority  to  sue  and  recover  tha 
drbt.  No  amendment  could  be  allowed  to 
enable  the  Receiver  to  continue  the  suit 
—13  C.  B.  {N  ,S.)  292—301,  distinguished. 

It  is  nece.isary  when  the  right  claimed 
is  a  debt  that  an  unequivocal  and  unqua- 
lified admission  of  the  debt  or  a  part  of 
it  or  of  the  subsisting  relationship  of  debtor 
and  creditor  should  be  established  to  sa- 
tisfy section  19  of  the  Limitation  Act — 
36   Cat.,    715   and   16   Mad.,    220  referred   to. 

There  is  a  distinction  between  the  law 
pi  limitation  as  to  acknowledgments  ap- 
plicable ia  England  and  that  in  force  in 
India. 

The  plaintiff  ought  not  to  be  allowed 
to  put  forward  'a  new  case,  inconsistent 
with  the  plaint  to  enable  him  to  avoid 
limitation.  BINODE  BKHARI  MOOKERJWE 
V.  RAJ   NARAIN  MITTER.     7  Q,  W-  N-    651 

=  80  C    699. 

89.  Plaint  of— Power  to  add  parties— 1 
L.  B.  R.  1900—1902.  P.  252.  See  Col.  1396 
and  Col.  415. 

40-  Plaint  of — Altering  prayer  in  plaint- 
Suit  for  declaratory  decree  2  L.  B.  R.  1904 
P.   243.    See  Col.  4i3. 

41.  Plaint  of — Suit  of  declaration  of  in- 
validity of  will  on  ground  that  it  be- 
queathed family  property  25  M.  504.  See  Col. 
434. 

42-  Plaint  of- -Irregularity  cured.  Mis- 
joinder of  cases — Relief  "in  respect  of  the 
same  matter   27  M.  80.    See    Col.  1236. 

43  Plaint  of— Incosistent  claims — Misjoin- 
der of  parties  and  causes  of  action.  L.\K- 
SHMAKKA  V.  NAGI  REDDI.  28  M-  500 — 
See  Col.  rS77. 

44  Plaint  of — Order  returning  plaint  for 
amendment — Jurisdiction  —  Appeal.  2  0.  C.  5. 
—Sec  Col.  1271. 

45  Plaint  of  suit  against— Traffic  Super- 
intendent of  State  Railway— Suit  against 
Government — Notice  to  Secretary  of  State. 
4  O.  C.  133. 

46  Plaint  of— Mortgagees  suit  for  rights 
in  land  sold  in  execution  of  a  decree  of  third 
party.  6  O.  C.  324. 

47  Plaint  of —Institntion— Proper  Court- 
fees  not  paid — Suit  filed  within  limitation- 
Plaint  retiLrned  for  amendment  and  again 
picsented    after    limilation— Liniiiation     Act 
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Amendment    {Contd.) 

(XV  cf  1877),  s.  4,  explanation  to— Civil  Pro- 
cedure Code  [Act  XIV  of  1882),  s.  5-1;  cl.  (d)  — 
Court's  power  to  extend  time  even  after  expiry 
of  time  allowed  by  itself — Res  judicala. 

Olio  S.  II.  died  on  tho  3i'd  of  Novombor, 
1885,  aud  on  tho  21st  of  October,  1887,  the 
present  suit  was  filad  by  one  of  his  daughters 
to  recover  her  share  of  immoveable  property 
left  by  him,  under  the  Mahoinedan"'Law. 
The  plaint  was  prosotited  witiiin  thirteen 
days  of  the  period  of  twelve  (12)  years  since 
her  father's  death,  and  was  directed  to  be 
reg'-^terod  by  the  Subordinate  Judge  as  a 
regular  suit.  The  defendant,  in  her  written 
statement,  dated  the  3rd  February  1898,  con- 
tended that  the  i)laint  was  insufliciently 
stamped  aud  not  properly  signed  aud  verified. 
On  the  IGth  of  July,  1898,  the  Subordinate 
Judge  ordered  the  plaint  to  bo  returned  in 
order  that  it  might  be  properly  signed  and 
verified  and  otherwise  amended  within  two 
weeks  from  its  actual  return.  On  the  26th 
of  July,  1898,  the  Subordinate  Judge  directed 
the  plaintiff,  within  three  weeks  to  pay  the 
proper  Court-fee  on  her  plaint,  whicli  he  held 
to  be  insufficiently  stamped.  The  plaint  was 
returned  to  her  on  that  date.  On  the  11th 
of  August,  1898,  the  plaintiff  asked  that  the 
time  granted  by  the  order  of  26th  July,  1898, 
might  be  extended,  and  on  the  15th  of  August, 
the  Subordinate  Judge  granted  an  extension 
of  one  month. 

On  the  13th  of  September,  1898,  the 
plaintiff  again  presented  the  plaint  paying, 
at  the  same  time,  the  Court  fees  required. 
Inasmuch  as  the  plaintiff  did  not  apply 
for  extension  of  the  time,  fixed  by  the  or- 
der, dated  the  26th  July,  1898,  for  the  amend- 
ment of  the  plaint,  and  did  not  comply 
with  that  order,  within  such  time,  the  ques- 
tion as  to  whether  her  plaint  should  not 
be  rejected.  The  subordinate  Judge  refus- 
ed to  reject  the  plaint,  holding  that  be  had 
power  to  extend  the  time  although  it  had 
expired.  One  of  the  grounds,  on  which  the 
Subordinate  Judge  dismissed  the  suit,  was 
that  it  had  been  instituted  after  the  expiry- 
of  twelve  years  from  the  death  of  the 
plaintiff's  father.  The  said  Court  held  that 
the  suit  had  not  been  instituted  at  all,  un- 
til the  plaint  had  been  sufficiently  stamp- 
ed, and  aa  the  deficiency  of  stamp  had  been 
made  after  the  expiry  of  the  said  twelve 
years,  the  suit  was  barred  by  limitation. 
The    plaintiff   appealed. 

Held,  that  the  whole  question  turned 
upon  the  point  whether  the  provision  in 
the  explanation  to  s.  4  of  the  Indian  Li- 
mitation Act  XV  of  1877,  that  "a  suit  is 
instituted  in  ordinary  cases,  when  the  plaint 
is  presented  to  the  proper  officer,"  is  to 
be  read  as  if  the  words,  "duly  stamped  as 
required  by  La-.v,"  or  similar  word^  follow- 
ed the  word  'plaint.'  The  Legislature  when 
using  the  word  'plaiut,'  in  the  explanation 
to  s.  4,  aforesaid,  did  so  without  reference 
to  the  Law  as  to  Court  fees,  and  the  Sub- 
ordinate  Judge   erred  in    holding    that,    be- 


Amendment    (Contd.) 

causa  tho  plaint  was  not  sufficiently  stam- 
ped, when  it  was  presented,  its  presenta- 
tion did  not  constitute  the  institution  of 
the  suit,  and  in  holding  that,  inasmuch  as 
the  plaint  was  not  properly  stamped,  ua-  * 
til  tho  period  of  limitation  hid  expired, 
the  .suit  as  regards  tho  clai)n  to  the  immove- 
able property,  was  barred  by  time.  Balka- 
ran  liai  v.  Govind  Natli  Tewari  (I.  L.  R-. 
12  AH.,  129);  Jiinti  Prasad  v.  Bechit  Singh 
(I.  L.  B.,  15  AH.,  63);  and  Nankaitram  i.yya, 
V.  Krishnayya  (I.  L.  H.,  20  Mad.,  319);  de- 
ferred from;  Clunappa  v.  Raghimalh  (I.  L. 
R.,  15  Mad,  2!));  Moti  Sahuw.  Chhatri  Dis 
(I.  L.  R,,  19  Cal.,  780);  Uari  Mohan  Chac- 
korbatti  v.  Nian-7id-diii  MohaiKmed  (I.  L.  R. 
20  Cal.,  41);  and  Assan  v.  Pathnnwia  (I.  L. 
R.,  22  Mad.,  ■194);  Surendra  Kumar  Basu 
V.  Kunj  Behari  Singh  (4  Cal.,  W.  N.  818), 
followed. 

Held,  further,  that  when  a  plaint  has, 
under  s.  64,  cl.  (d)  of  the  Code  of  Civil 
Procedure,  been  returned  for  amendment 
within  a  time  fixed  by  the  Court  the  Court 
can  extend  tho  time  after  the  same  has 
expired.  Either  the  Court  has  no  discre- 
tion at  all  and  the  time  once  fixed  can- 
not be  altered  or  the  Court  has  a  discre- 
tion to  alter  the  time  both  before  and  after 
it  has  expired.  Looking  at  the  section  there 
is  nothing  in  its  language  inconsistent  with 
the  Court  having  the  power  to  alter  the 
time.  The  Court  can  alter  it  whether  ib 
has  or  has  not  expired.  Bliagiuan  Das  Bag- 
la  v.  Haji  Abu  Ahmad  (I.  L.  R.  16  Bom. 
263),  followed  ;  Chunni  Lai  v.  Ajodhia.  Pra- 
sad (I.  L.  R.  19  All.,  240);  Badri  Narain 
V.  Sheo  Knar  (I.  L.  R.  17  Cal.,  512)  referr- 
ed  to. 

Held,  lastly,  there  is  no  doubt  that  a 
decision  may  be  res  judicata  between  parties- 
on  tho  same  side,  the  mere  circumstance  of 
persons  having  been  formerly  arrayed  on 
the  same  side  in  a  suit  being  immaterial. 
If  a  matter  has  been  actively  in  issue  be- 
tween them,  and  if  as  to  that  matter  they 
had  an  active  controversy  against  each  other 
they  will  be  estopped  by  a  decision  on  that 
matter.  The  rule,  if  applicable  at  all  in  this 
case,  could  only  be  applicable  as  to  the  de- 
cision in  the  former  suit,  as  to  the  share  of 
the  plaintiff  in  her  deceased  father's  estate. 
As  to  that  matter  there  was  no  dispute  in 
this  case.  The  plaintiff  claimed  the  share 
to  which  she  was  held  entitled  in  the  former 
suit  The  other  matters,  decided  in  the 
former  suit  and  raised  in  this  suit  as  to 
which  Subordinate  Judge  had  held  that  the 
decision  in  the  former  suit  was  res  judicata, 
were  not  in  issue  in  that  suit  between  the 
plaintiff  and  the  defendants.  There  was  no 
active  controversy  between  her  and  them  as 
to  such  matters.  The  judgement  in  the 
former  suit  did  not  decide  those  matters 
between  the  plaintiff  aud  the  defendants 
inter  se  Dod  Mohammed  Khan  v,  Sysd  Be- 
gnm  I.  L.  R.,  20  AH.,  81),  referred  to.  MU- 
SAMMAT     AZIZ-UN-NISA   v,   MUSAMMAl? 
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Amendment    (Conid). 

MUKIN-UN-NISA.    3  B- R-,  60-4  0-  C, 
108. 

48  Plaint  of — Landlord  and  Tenant — Suit 
for  possession  by  landlord — Tenant  setting  up 
proprietary  title — ObjecUon  to  form  of  relief 
claimed  and  to  jurisdiction  taken  at  the  hear- 
ing of  appeal— Jurisdiction —Li '.at  Act  {XXII 
of  1866),  .ss.  6:i,  litB — Amendment  of  plaint 
— Decree  for  ejectment — Appeal. 

In  188G  D.  R.  set  up  a  proprietary  title 
in  himself  in  respect  of  the  land  in  suit.  In 
1891  P.  A.  sued  D.  R.  praying,  according  to 
the  rulings  of  the  Judicial  Commissioner 
for  both  proprietary  {Malika7ia)  and  actual 
(Waqai)  possession  of  the  land.  No  objec- 
tion was  taken  by  D.  R.  either  to  the  form 
of  relief  claimed  or  on  the  score  of  jurisdic- 
tion, either  in  the  first  Court  or  in  the 
grounds  of  fiist  appeal.  But  at  the  hearing 
of  that  appeal,  D.  R.  first  took  objection  to 
the  j  itijdiction  of  a  Civil  Court  to  duterLain 
the  suit,  basing  his  objection  on  later  rul- 
ings, which  liad  been  published  in  the 
meantime.  The  Lower  Appellate  Court  follow- 
ing those  later  rulings  held  that  section 
121:B,  of  the  Oudh  Rent  Act  was  applicable 
to  the  case  and  applying  section  62,  dismiss- 
ed   P.  A.'s  suit. 

Held,  that  the  suit  was  on  the  face  of 
the  plaint  one  for  the  ejectment  of  a  tenant, 
and  as  appeals  in  such  suits  in  Rent  Courts 
lie  not  to  the  District  Judge,  but  to  the 
Commissioner,  section  124B  did  not  apply 
to  the  appeal,  and  the  Lower  Appellate 
Court  was  not  bound  to  consider  the  provi- 
sions of  section  62  of  the  Rent  Act  (3.  C.  254, 
dissented   from). 

Held,  also  that  under  the  circumstances 
of  the  case  P.  A.  should  have  been  given  an 
apprortunity  of  amending  his  plaint,  since, 
according  to  the  law  laid  down  in  S.  0.  260 
P.  A  was  not  entitled  to  ask  for  more  than 
a  declaration  of  his  title.  LAL  JANG  BA- 
HADUR SINGH  V.  BISHE3HUR  BAKHSH 
SINGH.     4  0-  C-  314. 

49.  Plaint  of — Amendment  of — In  suit  in 
wliich  plaintiff  is  held  not  a  minor  at  the  time 
of  its  i7istitiition — Minor,  suit  on  behalf  of, 
procedure  in,  when  discovered  that  plaintiff 
was  not  a  minor  at  the  time  of  instilzUion — 
Civil  Procedure  Code  {Act  XIV  of  1881i),  sec- 
tion 53 

Held,  that  when  a  suit  was  instituted 
with  the  knowledge  and  by  the  authority 
of  the  plaintiff,  alleged  to  be  a  minor,  the 
plaint  could  properly  be  amended  when  the 
Court  decided  that  the  plaintiff  was  not  a 
minor.     BHULAI  v.  SHEO   BALaK,   5  Q.  Q. 

855 

50-  Philnt  of — Amendment  of — Suit  in  tlie 
name  of  an  alleged  minor  by  next  friend — 
— Minority  disproved — Suit  by  nejob  friend 
when  plaintiff'  not  a  minor,  an  irregularity. 

A  suit  was  instituted  in  the  name  of  a 
minor  by  his  mother  and  nexti  friend.  The 
defendants  pleaded  inter  alia  that  he  was 
not  a  minor  when  the  suit  was  instituted 
and    urged   that    tne    suit    should,   on    this 


Amendment    {rontdj. 

account,  bo  dismissed.  It  was  established 
that  the  suit  had  been  instituted  with  the 
knowledge  and  by  the  authority  of  the 
plaintiff  and  that  the  minor  went  with  hia 
mother  and  uncle  to  instruct  the  pleader 
who  drew  up  the  plaint. 

Jleld,  that  it  amounted  only  to  an  irre- 
gularity which  could  bo  cured  by  allowing 
the  plaint  to  bo  amended  and  removing  the 
name  of  the  next  friend,  GAJIIAJ  SINGH 
V.  UAGHUBAR,  7  Q   Q,  234- 

51-      Plaint    of — Amenduient    of — Appeal-^ 
Netu  case. 

The  plaintiff  sued  the  defendants  on  the 
allegation  ihat  he  and  his  brother  R  at  the 
time  of  R's  death  constituted  a  joint  Hindu 
family  ;  that,  on  R's  death,  he  was  entitled 
by  riglit  of  survivorship  to  the  whole  pro- 
perty which  had  been  jointly  owned  by  R. 
and  himself  ;  and  that  the  defendants,  who 
were  the  sons  of  two  pre-deceased  brothers, 
had  no  right  therein.  The  defence  was  that 
the  plaintiff  and  his  brother,  remained  joint 
until  the  death  of  their  father  after  which 
they  separated.  It  was  further  alleged  that, 
under  the  custom  of  the  family,  the  defend- 
ants were  entitled  to  inherit  the  property  in 
suit.  Issues  upon  the  question  of  separation 
and  the  alleged  family  custom  were  framed. 
The  Court  of  first  instance  decided  the  ques- 
tion of  separation  in  favour  of  the  plaiutif!. 
The  Court  of  first  appeal  set  aside  this  find- 
ing, whereupon  the  plaintiff  applied  to  be 
allowed  to  amend  his  plaint  so  as  to  base 
his  claim  in  the  alternative,  namely,  that, 
if  the  joint  family,  as  alleged  by  him,  was 
not  proved,  still  under  the  ordinary  Hindu 
Law,  be,  as  the  only  surviving  brother  of 
R.  had  a  preferential  right  to  succeed  to  this 
property  over  the  defendants  who  were  his 
nephews;  but  the  application  was  dis- 
allowed. 

He(d,  that  the  application  to  amend  the 
plaint  should  have  been  allowed. 

Held,  further,  that  if  a  Court  sees  that 
the  plaintil!  is  entitled  to  the  relief  which 
he  claims,  although  on  grounds  other  than 
those  put  forward  in  his  claim,  the  Court 
should  grant  that  relief  if  the  defendants 
are  not  thereby  taken  by  surprise.  (A  W 
N.  1901,  p.  188.  25  A.  498  and  A.  W.  N.  190:^' 
p.    18    refd.)     RAM   AWADH    v.    BHAGAN*. 

8  0.  C  268. 

62.  Plaint  of—  Act  V  of  1908  C.  P.  C.  S, 
80 — S.  424 — Suit  for  damages  against  a  pub- 
lic officer — Dismissal  in  toto  of  claim  for  da- 
mages  for  sei>arate  acts— Amendment — Notice 
of  suit. 

In  a  suit  for  damages  against  the  de- 
fendants, who  were  Police  Officeis,  the 
plaintiff,  alleged  as  follows  : —That  the  dt- 
fendants  induced  one  S  to  make  a  false  re- 
port against  the  plaintiff  at  the  Kotwali, 
where  the  defendants  were  stationed,  that  tie 
dufendants  then  charged  the  plaintiff  w:ih 
the  commission  of  an  ollence  under  S.  454 
of  the  Indian  Penal  Code,  arrested  him 
and  sent  him  up  to  the  Magibtrate  for  trial, 
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tliafc  Lho  plaitiLiff  was  aoqiiifcfc^d  by  tho 
Magintrate,  and  that  tho  dofondants  thon 
caused  S  to  lodgo  a  false  complaint  in  Court 
against  the  plaintilf  for  an  offmico,  under 
S.  330  of  the  Indian  Ponal  Code,  and  tlio 
plaintiff  was  again  acquitted.  The  plaintiff 
stated  that  a  cause  of  action  accrued  to  him 
when  the  defendants  sent  him  up  for  trial 
and  when  the  complaint  was  made  by  S  to 
tho  Court.  He  claimed  one  lump  sum  as 
damages  for  both.  The  question  for  consi- 
deration was  whether,  under  S.  424  of  tho 
Code,  notice  of  suit  should  have  been  given 
to  tho  defendants. 

Held  that  if  the  defendants  induced  S 
to  make  a  report  or  file  a  complaint  they 
did  not  act  in  their  official  capacity,  and, 
therefore,  so  far  as  the  report  and  com- 
plaint were  concerned,  no  notice  of  suit  was 
necessary;  but  that  the  other  alleged  acts 
of  the  defendants  purported  to  be  done  by 
them  in  their  official  capacity,  within  the 
meaning  of  S.  424  of  the  Code,  even  if  they 
were  acting  in  pursuance  of  an  illegal 
conspiracy,  and,  therefore,  the  defendants 
were  entitled  to  notice,  under  that  section, 
in    respect  of  them. 

Held,  furtht  r,  that,  having  regard  to  the 
frame  of  the  suit,  no  amendment  could  be  al- 
lowed, but  the  suit  should  be  dismissed  in  toto 
(26  A  220.  24  C  584,  7  C  499  refd.)  BRIJ  MO- 
HAN   L\L   V.   ALI   HUSAIN,     9.   0-275. 

53.  Plaint  of — Appropriation  of  debt  due 
to  tioo  persons  toioards  a  debt  due  against  one 
of  them   alone. 

Held,  that,  in  execution  of  a  decree  ob- 
tained against  one  person  alone,  a  decree 
holder  is  not  entitled  to  have  a  debt  due 
to  that  person  and  another  jointly  realised 
and  applied  towards  the  discharge  of  his 
decree  (132  B.  D.  535  and  L.  R.  1891  Q.  B.  D. 
609  refd.) 

Where  a  plaintiff  sued  on  a  promissory 
note  in  favour  of  himself  and  others  who  were 
added  as  defendants,  on  the  plea  that  he 
alone  was  not  entitled  to  the  amount  claim- 
ed, the  plaintiff  was  allowed  to  amend  his 
plaint  so  as  to  claim  jointly  for  himself  and 
the  added  defendants.  BIJAI  BAHADUR 
SINGH    V.  JANG    BAHADUR    SINGH,     H 

0  C.  225  (a)  13  a  B  D  645  and  L.  R. 

54'  Plaint  of — Suit  on  behalf  of  firm — 
Suit  in  the  name  of  fvrm-Plaint  sigmd  and  veri- 
fied by  one  of  the  partners— Misdescyiption  — 
Amendment  of  plaint — Power  of  Appellate 
Court  to  amend  plaint- -Cioil  Procedure  Code 
{Act  XIV  of  1882  ),  Section  678     Irregularity. 

In  this  case  the  plaintiff  was  described 
in  the  plaint  ''ditlcan  Amar  Si"gh  Wazir 
Singh"  and  it  was  signed  'by  Amar  Singh 
Mudai.'  Objection  was  taken  to  the  form  of 
the  plaint  and  its  verification  but  disallowed 
and  the  Court  passed  a  decree  in  favour  of 
the  plain*^if?. 

The  lower  Appellate  Court  remanded  the 
suit  under  sactioa  562  of  the  Civil  Procedure 
Code  for  re-trial  after  proper  orders  to  ba 
paisbQd  ioi'  amcndmuub  oi    the   plaint.     The 


Amandment    (Contd.) 

Chief  Court  sot  aside  tho  order  of  remand 
and  directed  tho  Lower  Appellate  Court  to 
rehear  tho  appeal  as  the  original  Court  had 
not  disposed  of  tho  suit  on  a  preliminary 
point.  Tho  Lower  Appellate  Court  dismissed 
tlio  appeal  on  tho  ground  that  the  order  of 
the  Chief  Court  precluded  a  retrial  and 
section  578  of  the  Civil  Proceduro  Code  did 
not  cure  tho  defects  in  the  plaint. 

Held,  that  the  suit  could  not  be  brought 
in  tho  name  of  the  shop,  and  the  original 
Court  should  have  ordered  the  word  *  dukan  ' 
to  have  been  expunged  on  pain  of  rejection  of 
the  plaint. 

Heid,  further,  that  one  of»the  partners  can 
sign,  ann  verify  the  plaint  on«behalf  of  tother 
partners  also  and  the  lower  Appellate  Court 
should  have  directed  the  amendment  as  to 
the  description  of  the  plaintiff.  The  Chief 
Court  allowed  the^amendment  of  the  plaint 
and  again  remanded  the  case  to  the  lower  Ap- 
pellate Court  for  determination  of  the  appeal. 
AMAR  SINGH  v.  MAGHAR  SINGH.  103 
p.  L.  R.  1902 

55  Plaint  of— Mortgage— Suit  for  posses- 
sion 134  P.  L.  R.  1901.— See  Col.  115. 

58  Plaint  of — Order  returning  plaint  for 
amendment.  Rejection  of  plaint  for  non- 
compliance with  such  order — Appeal:  78  P. 
L.  R.  1903.— See  Col.  1256. 

57  Plaint  of--Accounts— Suit  for  117  P. 
L.  R.  1904.— See  Col.  1437. 

58  Plaint  of — Addition  or  substitution  of 
plaintiffs — Suit  for  specific  performance  of 
contract.  28  P.  L.  R.  1905— Coi    251. 

59  Plaint  of — Declaration — Omission  to 
seek  further  relief.  128  P.  R.  1907—58  P.  L.  R. 
1908.— See  Col.  44 i. 

60  Plaint  of — Order  for  returning  the 
plaint.  65  P.  W.  R.  1908  —See  CoL  14S7. 

61  Plaint  of — Appallato  Courts  order. 
15  P.  W.  R.  1908.     See  Col.  1438. 

62  Plaint  for  recovery  of  money  can  be 
amended  into  a  plaint  for  accounts  of  part- 
nership. K  and  others  sued  T  and  others 
for  recovery  of  a  debt  advanced  for  working 
a  mill.  Defendants  pleaded  that  plaintiffs 
were  partners  in  the  mill,  their  share  was 
^  and  they  were  to  get  interest  on  their  ad- 
vances. 

Held,  that  the  Lower  Court's  order  that 
the  Plaintiffs  could  not  sue  to  recover  the 
loan  but  must  sue  for  accounts  and  amend 
the  plaint  accordingly  was  correct.  100  P. 
W    R.  1908. 

63  Valuation  of  suit  of — Court  fee — Juris- 
diction -Appeal.  4  L.  B.  R.  1907.  p.  120.  See 
Col.  759. 

American  authority. 

Trade  protective  society — Information  regard- 
ing business  men  supplied  to  subscribers  for 
consideration — Volunteering  of  information — 
Welfare  of  society  not  served  by  such  business. 

The  defendants  carried  on  the  business 
of  a  trade  profcecdve  society,  their  business 
coasiating     in     obtaining    information   with 
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roforonce  to  the  commercial  standing  and 
position  of  persons  in  the  State  of  New  South 
Wales  and  elsewhere  and  in  communicating 
Buch  information  confidontially  to  the  sub- 
scribers to  the  agency  in  response  to  speci- 
fic and  confidential  inquiry   on  their  parb. 

Held,  that  the  defendants  are  really  to 
be  regarded  as  volunteers  in  supplying  the 
information  which  tliey  profess  to  have  at 
their  disposal,  and  their  motive  in  carrying 
on  the  business  in  self-interest. 

That  having  regard  to  the  methods  which 
will  bo  naturally  adopted  in  cirrying  on  such 
a  business,  it  is  not  for  the  welfare  of  the 
society  that  the  protection  which  the  law 
throws  around  communications  made  in 
legitimate  self-defence  or  from  a  bona  fide 
souse  uf  duty,  should  be  extended  to  com- 
munications made  from  motives  of  self- 
interest  by  persons  who  trade  for  profit  in 
the  characters  of  other  people. 

In  cases  which  are  near  the  line  and  in 
cases  which  may  give  rise  to  a  different  of 
opinion,  the  circumstance  that  information  is 
volunteered  is  an  important  element  for  con- 
sideration. 

Held,  in  an  action  for  libel  brought 
against  the  defendants  by  a  Mrm  in  respect 
of  whom  the  defendants  had  made  com- 
munications to  a  subscriber,  that  the  same 
were  not  made  on  a  privileged  occasion. 
American  Authorities  not  followed,  MACIN- 
TOSH v.   DUN.    12  C.  W.  N.  1053  (P.  C) 

Amil  bil-hadis. 

Mahomed,an  Law — Amil-bil-hadis — Hanafi 
sect — Mosques — Right  of  loorship  by  different 
sects — Dedication  to  particular  sect. 

Mahomedans  of  the  Ajiiil-bil-hadls  or 
Wahabi  sect  have  the  right  to  worship  in 
a  mosque  buiU  primarily  for  the  us3  of  aad 
used,  as  a  general  rule,  by  members  of  the 
Hanafi  sect,  and  cannot  be  debarred  from 
the  exercise  of  such  right  on  the  ground 
of  their  views  in  the  matter  of  ritual  being 
difiereut. 

Qucere:  Whethier  a  special  dedication  of 
a  mosque  to  any  particular  sect  of  Mabo- 
medan  would  be  in  accordance  with  Maho- 
jnedan  Ecclesiastical  law.  AfaiiUah,  v.  Aziiii- 
ullah,  I.  L.  R.  12  All.  494,  followed.  Queen- 
Empress  v.  Ranizan,  I.  L.  R  7  All.  461,  F^izl 
Kirim  v.  Mau'a  Daksh,  I.  L.  R.  IS  Gale.  448. 
referred  to.  ABDJS  SUBHAN  v.  KORBAN 
ALL     35  C  294. 

Ancestor. 

Ancestor — Meaning  of — Hindu  Laiu — Slices- 
sio7is — Joint  fmnily — Sfcridhanam — Maternal 
uncle's  estate — Devolution  of — 

Held,  by  the  Full  Bench,  that  accord- 
ing to  the  Hindu  Law  sous  of  a  woman 
who  succeed  to  her  stridhanam  and  who 
are  at  the  time  the  succession  opens  mem- 
bers of  a  joint  family  with  their  father  take 
as  co-owuers  or  tenants  in  common. 

Held,  also,  that  the  estate  of  a  male 
which  devolvea  by  inheritance  ou  hiji  aislor's 


Ancestor    (Contd.) 

sons  who  at  the  tim3  the  succession  opona 
happen  to  bo  undivided  mombora  of  one  and 
the  same  joint  Hindu  family  governed  by 
the  MltaJak-ira  Law  is  talcm  by  thorn  as 
tenants  in  common  or  co-owners  without 
benefit  of  surviorship.  25  Mad.  678,  consi- 
dered. ICUllJl'PAINACHAIUu.  SANK\R\. 
NARAYANAN  GHKrCI.  SANGILIVEE- 
RA  N\(3IiVlU  y.  SANICKKANAUAYANANA 
OHETTI,  13  M   L.  .J.  398. 

Ancestral  business. 

Ancestral  bussinoss— Participation  in  pro- 
fits—Scope of  authority — Agency — Broker — 
D.  ME  L\REN  MORRISON  v.  S.  VEEiS- 
OHOYLE.  6  C-  W.  N.  429.    See  Hindu  Laiu, 

Ancestral  lands. 

Ancestral  lands — Division,  and  separation  of 
shares  ammgat  co-heirs — Pre-emption — Bela- 
tions  of  remote  degree. 

The  plaint  lands  belonged  originally  to 
the  plaintiff's  grandparents.  On  the  deatb 
of  plaintill's  grandmother,  her  six  children 
divided  the  ancestral  property  and  the  pro- 
perty which  was  the  subject  matter  of  the 
suit  fell  to  the  share  of  the  grandmother 
of  first  and  second  defendauts.  The  plaintiff 
claimed  notwithstanding  the  division  and  se- 
paration of  shares  amongst  children  of  hig 
grand-parents,  that  he  was  a  co-heir  with 
those  defendants  in  respect  of  the  land  in  suit, 
and  that  those  defendants  were  under  obliga- 
tion to  oi!er  the  laud  to  him  for  sale  before 
selling  it   to  strangers. 

Held,  that  there  is  no  authority  for  hold- 
ing that  before  a  Burman  can  sell  his  pro- 
perty to  others  he  is  bound  to  offer  it  lirat 
to  every  one  of  his  relictions  including  those 
of  remote  degree.  Upon  the  division  of  tho 
property  amongst  the  children  of  plaintiff's 
grandparents  each  child  took  tho  particu- 
lar lot  or  lots  which  fell  to  him  free  from 
all  obligation  as  regards  pre-empt.ion,  and  a 
fortiori  tho  decendants  of  each  child  also 
took  the  lot  or  lots  which  devolved  on 
them  respectively  free  from  such  obligation. 
Nga  Myalng  v.  Mi  Baio^  S.  J.  L.  B.  39,  dis- 
cii".sed.  SHWE  EIK  KB  v.  THA  HLA 
AUNG  AND  THREE  OTHERS.  1  L-  B.  R. 
1900-1902,  P.  144. 

Ancestral  property.       .     ,  ^,       ^^  „ 

1  Alienation  of— By  adoptive  father.  50  r. 
R.  1908  —Sec  alienation— Curtom  Punjab. 

2  Aliouation  of— -By  childless  proprietor. 
3  P,  L.  R.  1901,  50  P.  R.  1902,  G  P.  R.  1902.— 
See  alienation  Ciislom  Punjab. 

3  Alienation  of — 

Laud  which  one  man  refused  to  tako 
up  for  fear  of  the  burdens  to  be  incurred,  and 
which  was  taken  up  with  its  burdens  by  a 
relative  is  not  ancestral,  because  at  somo 
previous  period  the  ancestor  of  those  persona 
held  laud  in  the  village,  and  thou  when  the 
burden  cf  their  cultivation  was  too  hjavy 
or  for   him  houxq  of  his  descendants,  others 
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camo  and  nndortook  it.    FAKIR  v.  DAUIjAT. 
81  p.  R.  1901. 

4  Alienation  of—By  father.  59  P.  R,  1908, 
120  P.  R.  1908,  161  P.  L.  R.  1901—13  P.  R. 
1902,  97  P,  R.  1901.— See  alienation  Custom 
Punjab. 

5  Custom — Hindu  Law  alienation  of  an- 
cestral property  hy  father-  Definition  of  ancestral 
proper/ij —OnwH — Ancestral  property  mixed  up 
loith  self -acquired. 

HfU%  that  tho  onus  of  proving  that  cer- 
tain property  is  ancestral  lies  on  tho  son  who 
contests  its  alienation  by  his  father  on  the 
ground  of  its  being  ancestral. 

Held,  al?o,  that,  unless  the  son  proves 
that  the  property  has  come  to  his  father  by 
descc  nl  from  a  lenial  male  ancestor  in  tlie 
iir)aie  I'.ne  ihrough  whom  the  son  also  in  t.he 
like  manner  claims,  it  is  not  to  be  deemed 
ancestral  in  Hindu  Law, 

Ildd,  furtlior,  that  when  the  ancestral 
property  is  so  mixed  up  with  the  self  acquired 
that  it  is  impossible  to  differentiate  between 
the  two,  the  whole  of  it  is  to  be  regarded  as 
self-acquired.     ATTAR  SINGH   v.    THAKAR 

SINGH.    128  p.  W.  R.  1908  (P.  C) 

6  Alienation  of— Julahas.  69  P.  R.  1908.— 
See  alienation  Custom  Punjab. 

7  Alienation  of— Khanadamad.  39  P.  L. 
R.  1904. — See  olienat'ion  Custom  Punjab. 

8-  Alienation  of--Sale  of  urban  ancest- 
ral property— 55  P.  R.  1908  -See  alienation 
Custom  Punjab, 

9.  Alienation  of — By  sonless  proprietors. 
125  P.  R.  1908,  132,  P.  R.  1908,  11  P.  R. 
1908,  58  P.  R.  1908,  70  P.  R.  1908  See  alie- 
nation   Custom   Punjab. 

10.  Alienation  of— By  widow— 48  P.  R. 
1908.    See   alienation   Custom  Punjab. 

XI.  Babuana  grant  Partition:  Ancestral  pro- 
perty—Original grantet's  power  to  dispose  of 
by    Will — Rights  of  junior   members. 

Babuana  grsnt  of  ancestral  property 
does  not  change  the  ancestral  character  of 
the  property  and  turn  it  into  self-acquired 
property  in  the  hands  of  the  grantee  or 
his  direct  male  descendants.  The  original 
grantee  has  no  power  to  dispose  of  the  pro- 
perty by  Will,  and  the  other  members  of 
the  family  have  those  rights  in  it,  which 
they  can  claim  under  the  Mitakshara  law, 
viz,  the  right  to  restrain  alienation,  eTcept 
in  cases  of  legal  necessity,  and  the  right 
to  claim  partition.  Bam  Chandra  Marwari 
V.  Mudhesioar  Singh,  I.  L.  R.  33  Calc.  1158, 
and  Rameswar  Singh  v.  Jibender  Singh  l' 
L,  R.  32  Calc.  683,  followed.  LALITESWAR 
SINGH  V.  BHABESWAR  SINGH.  8  C  L.  J 
124=85  a  823.  o^  j.  j. 

12.  Babuana  grant  {1)  Durbhanga  Baj— 
Mortgage  by  grantee— Legal  necessity— Aliena- 
bility— Ancestral  property. 

Property  granted  as  babuana  to  junior 
members  of  the  family  by  the  Maharaja  of 
Durbhanga  is  ancestral  property  and  is  gov- 
erned by  the  ordinary  rules  of  Mitakshara 
law  to  which  the  Raj  itself  would  be  sub-  \ 
ject  but  for  the  peculiar  custom  necessary  , 
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for    its   continuance   as    a   Raj. 

Such  property  is  alienable  for  legal  na- 
cossity.  (33  C.  1158  and  12  C.  W.  958  foil). 
BHABESIIWAR  SINGH  v.  UAI  BABU  GAN- 
GA    PEKSHAD  SINGH    BAHADUR.   12   0. 

W.  N.  966. 

18.  Forfeiture  of  ancestral  property  of  a 
criminal  subject  to  Punjab  Customary  Law 
for  absconding  or  comniitLivg  a  crime- -Extent 
of  his  intere.Ht — Neccusiiy — Scde — Right  of  his 
reversioner — Full  oicner  dejincd. 

Held,  by  majority  (Clark,  C.  J,  and 
Chatterji,  J.)  that  whnn  ancistral  property  of 
a  person  subject  to  Punjab  Customary  Law 
is  attached  a  ,d  sold  by  order  of  a  Criminal 
Court  under  the  Indian  Criminal  Law,  for 
his  committing  a  crime  or  absconding,  the 
sale  disposes  of  the  life  interest  of  that 
person  only,  but  not  the  right  of  inheritance, 
after  his  death,  of  his  male  lineal  descend- 
ants or  of  collaterals  descended  from  the 
original  holder  of  the  property. 

Per  Johnstone,  J. — Contra.  Upon  such 
a  sale,  the  fee  simple  of  the  property  is  sold 
and  nothing  remains  for  the  heir  to  inherit. 
(50  P.  R.  1893  (P.  B.),  R,  107  P.  R.  1887  (F. 
B.) ;  110  P.  R.  1890  (F.  B.),  90  P.  R.  1892  ;  2 
P.  R.  a-ud  18  P.  R.,  1895  (F.  B  ) ;  12  P.  R. 
1899  (F.  B.);  23  P.  R.  1900  (Cr  ) ;  34  ?.  R., 
1900.  65  P.  R.  1900,  (F.  B.) ;  58  P.  R.  1906  ;  41 
P.  R.  1906  and  10  A.  272  R. 

Per  Clark,  C.  J. — The  reversioner  haa 
such  indefinite  interest  in  the  ancestral  pro- 
perty that  the  owner  in  possession  cannot, 
by  hi.-  crim^  or  absconding  cause  that  inter- 
est to  be  forfeited. 

Per  Chatterji,  J. — A  full  owner,  in  jaris- 
prudeuce,  is  a  person  who  has  a  right  over 
a  determinate  thing,  indeflnate  in  point  of 
user,  unrestricted  in  point  of  deposition, 
and  unlimited  in  point  of  duration,  or,  in 
other  words,  having  the  fullest  and  freest 
right  of  possession,  enjoyment  and  deposi- 
tion.    107  P.  R.  1887  (F.  B.)  R. 

Principles  underlying  the  existing  law 
must  be  extended  by  analogy  and  other 
approved  methods  to  new  phases  of  affair?, 
55  P.  R.  1903  (F.  B  ) ;  110  P.  R.  1906  (F.  B) 
and  8  Beng.,  p.  490.  SADHU  SINGH  v. 
SECRETARY   OF   STATE  FoR  INDIA.   19 

p.  W  E  1908  =  18  P-  R  1908. 

14  Hindu  Law —Compromise — Rights  of 
unborn   person — Eguity. 

In  this  case  the  village  in  dispute  with 
others  was  given  by  Raja  Lilanund  Singh  to 
his  daughter,  J.  D,  ablsolutely.  His  son 
disputed  the  right  of  his  father  to  make  such 
gift  of  ancestral  property,  and  brought  a 
suit  to  con  test  it.  That  suit  was  compromised 
in  1874,  a  patta  was  granted  of  the  village  in 
dispute  to  J.  D.  and  she,  in  the  same  term  , 
executed  a  kabuliyat.  It  was  agreed  that  J.  D. 
shall  get  an  allowance  of  Rs.  6,000  per  annum 
during  her  lifetime,  and  her  descendants,  who 
may,  under  the  Hindu  Law,  become  her  heirs, 
shall  get  one-half  thereof  in  perpetuity,  and  in 
lieu  of  the  same  certain  villages  shall  be 
left;    in  the  possession  of  J.  D.,  aud  on  the 
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death  of  J  D  ono  half  of  the  said  villages  shall 
permanently  reraair)  iu  the  possession  of  hor 
descendants,  who  may  be  alive  at  that  time 
and  may  be  her  heirs  acc)rdii)g  to  tlie 
Shastras;  also  that  the  person  holding 
possession  of  the  property  ohall  never  have 
any  right   to  alienate. 

In     1877     B.     J.,     a     minor    grandson 
(daughter's  son)  of  J.  D,  was  born. 

After  the  death  of  J.  D.  in  18R9,  the  son 
of  Baja  Lilannnd  claimtvl  possession  of  the 
whole  of  the  villages  in  dispute,  contending 
that  in  cousequonco  of  the  death  of  J.  D.  he 
had  become  entitled  to  got  possession  of  not 
only  a  moiety,  but  of  the  whole  16  annas  of 
the  mokurari  property,  because  at  the  time 
when  the  mokurari  deed  was  executed  in 
favour  of  J.  D.,  B.  J.  was  not  boru,  and  that 
according  to  the  Hindu  Shastras  the  said 
mokurari  tenure  could  not  continue  to  exist  as 
valid  on  the  death  of  J.  D.,  the  said  J,  D.  had 
a  life  interest  only  and  as  B.  J.  was  not  in 
existence  when  the  lease  was  executed,  he 
could  not  acquire  any  right  there  under.  It 
was  pleaded  by  B.  J.  that  he  was  entitled 
to  hold  a  moiety  of  the  village,  and  that  his 
right  had  been  admitted  wlieti  J.  D.  died  and 
that  h?  was  in  equity  entitled  to  claim  speci- 
fic performance  of  the  agreement  under 
whi-5h  the  property  had  been  made  over  to 
J.  D. 

Held,  that  J.  D.  did  not  acquire  an  in- 
heritable estate  as  to  the  moiety  in  dispute, 
and  that  B.  J.  not  being  in  existence  at  Lho 
time  cf  compromise,  d»d  not  take  anything 
under  Hindu  Law. 

Held,  also  that  there  did  not  arise  any 
equity  in  favour  of  B.  J.  and  he  was  not 
entitled  to  specific  performance  of  the  agree- 
ment under  which  the  property  had  been 
made  over  to  J.  D.  RAJA  PADMANUND 
V.  HAYES.    5  W.  N-  C  806-28  C-  720- 

15.  Hindu  law — Ancestral  propertij — Divi- 
sion— Son  born  after  division. 

When  ancestral  property  is  partitioned 
the  share  allotted  to  eaoh  member  of  the 
family  ooutinues  to  be  ancestral  property 
in  his  hands  as  regards  his  own  issue,  and  a 
son  born  after  partition  is  in  the  same  posi- 
tion as  a  son  who  was  in  existence  at  that 
time.  jamSTHIR  v.  BOISTAB  GAONTIA. 
15  C.  P  L.  R  1902  P-  8i. 

16.  Hindu  Lrw--By  father.  26  B.  326,  35 
C.  1039,  24  M.  429.  See  alienation— Hindu 
Law. 

17  Hindn  Law —Inheritance — Will^Pro- 
jctry  inherUfd  from  co 'a' erals— Ancestral 
property — Self  acquired  property— Se-par  ate 
property . 

Property  coming  to  a  Htudu  by  in- 
heritance, or  by  will  trom  his  nephew  is 
regarded  as  his  separte  and  solf-JKcqaried 
property.  In  the  case  of  coUafeeraHoherciauce 
the  property  is  seU-acquried  in  the  hands 
of   the  heir^ 

Property  originally  self-acquriod  can 
become  subject  a.s  between  the  parties,  and 
their   represenativea  to  the  rules  applicable 
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to   ancestral  property.     TIMANNACHARYA 
V.    BALACIIAHYA.     4     B    L    R    257- 

18     Hijulib     IjUW — Joint    Hindu    far,nl-j-- 
Ancestral  2>roperly. 

Property  purchased  with  ancestral 
funds  or  with  the  income  of  ancestral 
property,  is  to  be  deemed  of  the  same 
nature  as  ancestral  property,  and  sons 
acquire  a  joint  interest  in  it  with  their 
fathers.  The  case  would  be  the  same  if 
ancestral  property  contributed  in  any 
mterial  degree  to  the  acquisition  of  the 
purchase  of  the  fund  employed  in  the  pur- 
chase of  the  property. — K^  MIA  490  at  p  iJ05. 
If  in  order  that  plaintiffs  should  succeed 
in  their  suit  it  be  necessary  that  the 
property  in  disputv>  shoald  be  h«ld  to 
have  been  anceatral  property,  it  Kea  upon 
them  to  prove  in  some  way  or  oLIiil'  t!*'*^ 
it  was  anestral.  There  is  no  pre.sumption 
iu  Hindu  Law  that  joint  property  must 
be  deemed  to  be  ancestral  unless  the 
contrary  is  shown.  12  B  122  at  p  131^^ 
13  B  554  referred  to.  KANHAYA  LAL  v. 
LAL  BAHADQR.     AWN  1902     P  20- 

19  Hindu        Law — Joint-family Decree 

against  father  for  debt  contracted  by  him — 
Attachment  of  family  property  in  execution  of 
decree — Objection  by  son  that  his  interest  in  the 
property  is  not  saleable — .Son's  liability  to  pay 
his  father's  debts — Non  joinder  of  parties — 
Sale  of  ancestral  property — Bond  debt. 

Where  iu  execution  of  a  simple  nronoy 
decree  against  the  father  in  a  joint  Hindu 
family  in  respect  of  a  bond  debt  incurred  by 
him  personally  the  entire  family  property 
has  been  attached  and  proclaiiaed  far  sale 
the  sons  cannot  claim  to  have  their  interests, 
exempted  from  the  sale  and  the  liability  for 
the  debt  limited  to  tlcir  father's  interest 
except  on  establishing  that  the  debt  was  not 
one  which  it  was  their  duty  to  pay,  as  it  waa 
contracted  for  illegal  or  immoral  purposes. 
LAL  BAHADUR  SINGH  v.  MATADIN 
SINGH.     1  0  C  .  112 

20  Hindu  Law— Joint- family  property  — 
Suit  for  possession  of  slia,re — Decree  for  joint 
possession  of  family  property — Sons  born  after 
separation,  rights  of,  as  to  ancestral  p)operty 
—  Limitation  Act  (XV  of  1877),  sch.  II,  art. 
142. 

The  sons  of  B.  S,  were  one  R.  and  the 
defendant  who  formed  a  joint  Hindu  family. 
R.  separated  from  them  with  his  2  sons  and 
after  separation  had  2  more  sons  born  to- 
him.  Ou  the  death  oi  B.  S  ,  more  than  12-. 
years  after  the  separa.ti<^!i  aJL  t.he  4  sous, 
of  R.  sued  to  o4>cain  possosaioa  of  a  share  iu 
deceased's  property ;  but  the  suit  was  dis- 
missed on  the  findings  of  the  Court  that  a. 
suit  for  partition  could  be  l\id  irvstetid  ot 
the  present  suit  which  was  one  for  joint  pos- 
session with  the  detendant  of  a  specific  share. 

Held,  that,  in  a  s-uit  for  a  specific  shares 
of  family  property,  a  decee  for  joint  posses- 
sion of  an  undefined  share  in  that  property 
can  be  passed. 

Heid^  further,  thit   the  tuit  waa  barred 
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under  art.  142,  sch.  li  of  tho  Limitation  Aot 
move  tiian  12  years  from  tho  soparal.iou  had 
elapsod  befoto  tho  iiisiilution  of  llio  suit. 

lldd  Jitrihcr,  lliat  Iho  plaintiffs  wlio  wore 
born  after  nnpavation  liad  no  tiMo  to  a  share 
in  the  family  property,  except  as  members 
of  a  ji)int  family  with  their  father  and  bro- 
thers. JAODAIVIBA  BAlvHSH  v.  SITLA 
BAKHSH.     5  0   C   6. 

21  Hindu  Laiv — Migration  of  family — 
family  ciisiom—PrcsuviiJtion — Evidence  of  cvs- 
toni — Savings  from  ancesirnl.  property — Self- 
acgnircd   property. 

In  families  observing  the  Mitakshnra 
Shastra,  the  brother  and  not  the  widow  of 
a   childless    man,    takes    an    ancestral    cjtato. 

When  the  question  is  primarily  one  of 
personal  as  distinguished  from  geographical 
custom,  it  is  of  the  first  importance  to  in- 
quire of  the  origin  of  tho  family.  In  case 
of  a  family  having  migrated  from  the  North- 
Western  Pruvinces,  the  precise  place  is  of 
no  moment,  the  presumption  is,  that  tlae 
fomily  continued  to  observe  the  Mitakshara 
until  ihe  contrarly  is  proved.  The  occa- 
sions wliich  afford  the  most  direct  evidence 
are  sucoossions,  and  regard  is  had  to  the 
evidence  relating  to  ceremonies  at  marri- 
p.ges,  births   and  shradhas. 

22  Property  purchased  by  the  Court-of- 
Wardb"  for  the  proprietor,  o  jt  of  savings  of 
ancestral  estate,  must  be  considered  as  savings. 
The  facts  that  rents  were  collected  by  the 
same  servant,  and  the  collection  papers  were 
kept  with  papers  of  the  estate,  do  not  afford 
adequate  ground  for  holding  that  the  pro- 
prietor intended  to  incorporate  the  property 
parchased  cut  of  savings  with  the  ancestral 
estate  for  the  purposes  of  his  succession. 
•Such  property  must  follow  the  rule  of  Mitah 
shara  Law  as  to  self-acquired  property. 
SRIMATI  RANI  PARBATI  KUMARI  DEBI 
?7.  JAGDISH    GRANDER    DHABAL.     g-    C, 

4  B  L.  E.  365  ;  6  W-  H  C  480  =  29  C-  433- 

23  Sale  of  ancestral  property — Civil  Pro- 
cedure Code,  seelion  320— Rides  framed  by 
Local  Gover7iment—Applicat%07i  under  Ride  17 
iXJIIA) 

One  of  sevei-al  co-owners  of  ancestral 
property  which  had  been  sold  by  the  Collec- 
tor under  the  Rules  framed  by  the  Local 
Govenment  under  section  320  of  tho  Code 
of  Civil  Procedure  applied  under  Rule  17 
(XII)  to  have  the  sale  set  aside  upon  the 
ground  of  material  irregularities  in  the  con- 
duct of  the  sale  causing  substantial  loss.  An- 
other of  such  co-owners,  whilst  the  first  appli- 
cation was  pending,  applied  under  Rule  17 
(XIILA)  to  have  the  sale  set  aside,  making  at 
the  same  time  the  necessary  payments  into 
Court  rtquried  by   the     rule. 

He'.i',  that  upon  the  presentation  of  the 
latter  application  under  Rale  17  (XIJIA) 
the  Colloctor  was  bound  to  set  aside  the 
Bale,  and  was  in  no  way  precluded  from  so 
doing   by  the   existence  of  the  former  appli- 
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cation  under  rule  17  (XII).  Not  Lall  Sahoo  v. 
Sheikh  Karim  Bux,  I  L  R  23  Calc,  G8G  and 
Paresh  Nath  Singha -?;.  Nabogopal  Chattopa- 
dhva,  I  L  11  29  Gale,  1,  referred  to.  TUHI 
RAM  v.IZZAT  ALL    30  A-  192- 

24-  Suit  for  possession  of  ancestral  pro- 
perty sold  during  plaintiff's  minority.  2  0. 
0.  348.     See  Col.  226. 

Ancient  docuiuent. 

1  Presumption  as  to-Genuienness of  signa- 
ture in  issue.     29  C.  740.     See  Col.  192. 

2  Documents  thirty  years  uld — Proper 
custody — Presumption.  27  B.  452.  See  Col. 
193. 

Ancient  light 

1  Easement — Ancient  Lights — Injunction  to 
restrain  defendant  from  interfering  with  an- 
cient lights — Quia  timet  action,  necessary  in^ 
gredie-nis  for. 

There  are  at  least  two  necessary  ingre- 
dients for  a  quia  timet  action.  There  must, 
if  no  actual  damage  is  proved,  be  proof  of 
imminent  danger  and  there  must  also  be 
proof  that  the  apprehended  damage  will,  if 
it  comes,  be  very  substantial.  Fletcher  v. 
Bealay  (1885)  28  Ch.  D.  688,  followed.  GAN- 
GABAI   V.  PURSHOTAM,     82  B.  146- 

2  Easement  ancie^it  lights,  obstruction  of — 
Infriri  geme7it—  Nuisance — Acguiescence—  Decree 
for  damages — Mandatory  injunction. 

An  obstruction  to  light  and  air  musfi 
amount  to  a  nuisance  to  be  an  actionable 
infirngement.  Where  the  v/hole  of  the  direct 
light  which  formerly  came  to  the  plaintiff's 
building,  was  taken  away  by  the  defen- 
dant's new  building,  it  is  no  defence  that 
the  amount  of  the  reflected  light  which, 
now  comes  to  the  plaintiffs  premises 
is  sufficient  for  the  ordinary  user  thereof. 
Where  there  has  been  such  a  substantial 
diminution  of  light  as  to  amount  to  a  nui- 
sance, evidence  that  the  plaintiff's  office  has 
more  light  left  than  many  other  offices  ia 
Calcutta  or  that  the  light  coming  to  the  plain- 
tiff's premises  is  sufficient  for  businss  purpos- 
es or  that  the  plaintiff  could  by  making  inter- 
nal plterat  ions  improve  the  light  coming  there- 
to is  not  relevant.  Oolls  v.  Home  and  Colo- 
nial, Stores  Limited  (1904  )  A  C  179  followed. 
Inasmuch  as  the  plaintiff  was  shown 
the  plans  of  the  proposed  new  building  in 
May  1907  and  no  proceedings  were  instituted 
until  the  27th  September  1907  when  tha 
defendant's  building  had  reached  a  height 
of  30  ft.  and  as  on  that  date  permission 
was  given  to  the  defendant  to  go  on  building 
at  his  own  risk,  and  the  defendant  had 
nearly  completed  his  building  at  a  very 
large  cost  by  the  date  of  hearing  of  this 
suit  in  January  1908  when  the  building 
had  reahed  a  height  of  70  ft.  and  as  the 
plaintiff'  s  building  was  a  small  old  fashioned 
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house,  which  in  the  ordinary  course  would  in 
a  few  years  be  pulled  down  and  robuiU-. 
Held  that  the  proper  roraody  would 
be  a  decree  for  damages  and  not  amenda- 
tory injunction  to  demolish  the  defendant's 
is  now  building.  ANATH  NATH  DEB  v. 
GELEbTAUN.     35  C    661. 

Animal. 

Wild  animals— Elpphant — Animals  ferce 
natiircB— Right  of  proi^ertij — AnimiLsre  vertendi 
Hecaptiire. 

When  a  wild  animal  has  escaped  from 
captivity  and  pursuit  of  it  has  been  given  up, 
the  property,  which  a  man  may  formerly 
have  had  in  it,  ceases,  and  it  becomes  open 
to  any  one  else  to  reduce  the  animal  to  his 
possession,  when  it  will,  for  the  time,  become 
his  property.  An  animal,  which  has  gone 
awny  and  may  be  supposed  to  be  likely  to 
return  to  a  state  of  captivity,  is  not  a  wild 
animal.  Where  an  elephant,  which  had 
apparently  been  in  a  state  of  domestication 
for  a  long  time,  disappeared  from  the  jungle, 
where  it  regularly  grazed,  but  resumed  its 
domestic  habits  on  being  recaptured. 

Held,  that  the  elephant  was  not  a  '  wild 
animal*  and  that  the  property  in  it  never 
ceased  with  the  original  owner.  Chytun 
Churn  Dose  v.  The  Collectcr  of  Sylhet,  21  W. 
B.  75,  and  Peel  v.  Campbell.' 3  G.  h.  R.  515, 
referred  to.  MAHDaR  MOEIANTA  v.  BALA- 
BAM  GAGOL    12  C-  W-  N-  547  =  35  413 

Anna  Chatra. — See  Hindu  Law. 

Annuity. 

1.  Annuity — Creation  of — Binding  effect  on 
the  representatives  to  the  extejit  of  the  grantor's 
assets. 

A  person  can  create  a  personal  obligation 
in  the  form  of  an  annuity  v/hich  will  be 
operative  as  against  his  representatives  to 
the  extent  of  bis  assets  in  their  hands, 
BABUBHAI  GULABDAS  v.  BIHABILAL 
HIHALAL  NAZIR.    7  £■  L-  R-  686- 

2.  Hindu  Law—Orant  in  favour  of  temple 
• — Perpetuity — Presumption — Ann  uity  gt  anted 
to  defray  taiiple-exponses — Charge  upon  vil- 
lage out  of  profits  of  lohich  it  was  to  he  realised 
— Construction  of  document. 

A  document  granted  an  annuity  out  of 
the  profits  of  certain  villages  to  R.  os  mana- 
ger of  a  Hindu  temple  for  the  purpose  of 
defraying  the  expenses  of  the  worship  of  the 
idol  of  the  temple  and  Bhent.  It  was  con- 
tended that  the^documont  granted  a  perpetu- 
al annuity  charged  upon  the  villages. 

Held,  that  by  the  document  the  grantor 
made  the  profits  of  the  villages  security  for 
the  payment  of  the  annuity  whish,  there- 
fore, was  a  charge  upon  the  profits  of  those 
villages. 

Held,  further,  that  the  annuity  was  a 
perpetual  one,  for,  by  the  Hindu  Law  a  gift 
of  lands  to  a  man  is  presumed  to  be  a  herit- 
able   gift    oven    if    the    instrument   does   not 
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contain  express  words  of  iDhoritanco  unless 
upon  a  consideration  of  the  whole  instiu* 
men t  it  appears  to  have  been  the  intcntiua 
of  the  grantor  not  to  grant  an  estate  of  in- 
heritance. The  circumstance  that  the  grant 
was  one  for  Hindu  religious  parpjses  streng- 
thened tlie  prc.uimption  that  it  was  intended 
to  bo  in  perpetuity  The  presumption  that 
a  gift  of  land  by  a  Hindu  is  intended  to  ho 
in  perpetuity  does  not  depend  upon  tiio 
pi-osonce  or  absence  of  such  words  as  '*  in 
pjipjtuity,*'  "always,"  and  "for  cvrT,"  in 
the  instrument  (Select  Case  291  foUoiurd). 
GUUDIN  DAS  V.  RAJA  RAGHUBAR SINGH, 
4  0  C  61. 

3-  Will  Coi'.stniction  of — Annuity —Life 
inter  zst. 

When  a  specified  sum  of  money  is  be- 
queathed the  C'jtiro  interest  in  the  same 
passes  to  the  legatee  and  that  interest  neces- 
sarily involves  an  absolute  right  to  the  dis- 
posal of  the  whole  sura.  In  the  case  uf  an 
annuity  also  the  entire  interest  passes,  but 
duration  of  the  annuity  may  be  for  life  or 
lives  or  in  fee.  The  mere  circumstance  of 
the  coitinuance  of  the  annuity  after  the 
life  of  the  first  grantee  can  afford  no  indica- 
tion as  to  the  absolute  duration  of  the 
annuity.  3  De  G.  and  J  232,  19  Gh.D.  294 
and  3  CJi.  222,  referred  to. 

Held,  that  in  the  absence  of  a  contrary 
intention  the  simple  grant  of  an  annuity  to 
7  carried  no  more  than  a  life-interest  in  the 
annuity.  The  fact  that  the  annuity  was 
charged  on  the  village  revenues  did  nob 
indicate  an  intention  to  create  an  annuity 
co-equal  in  duration  with  the  property  it- 
self. 

Courts  are  not  entitled  in  construing  a 
Will  to  add  words  to  give  effect  to  what  may 
be  fancied  to  have  boon  the  intention  of  the 
testator.  GOPALKKISHNA  GANGA  KRISH- 
NA V.  RAM  NATH  VENI  NATH.  5  B.  L.  R., 
729. 

4.  Provincial  Small  Cause  Courts  Act  (XI 
of  1887),  Schedule  II,  Article  38— Annuity.  Suit 
for— 

A  suit  for  annuity  is  not  exemted  from 
the  jurisdiction  of  the  Small  Cause  Court. 
An  allowance  by  a  brother  to  his  sister 
out  of  her  own  property  transferred  by  her 
to  the  brother  is  in  the  nature  of  an  aii-' 
nuity  and  not  maintenance  allowance  when 
she  has  no  riglit  to  maintenance.  SaMI- 
NATHA  PAND\RAM  u.  KUPPC  UDAYAN. 
13  M.  L.  J    471- 

5.  Annuity  if  attachable  Right  to  future 
maintenance,  if  an  annuity  is.  10  C.  W.  N. 
1102.     See    Col.    11G3. 

6-  Presidency  Smill  Cause  Court  Act  (XV 
of  1882),  sec.  19  {k) — Annuity  payable  unaer 
a  Will — Assent  of  execution — Suit  to  recover 
arrears- -Presidency  Small  Cause  Court — Jur- 
isdiction. 

A   suit  to   recover  arieard  of  an  annuity 
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Annuity    (Contd.) 

payables  under  a  Will  and  iissented  to  by 
executors  is  coguizable  by  tbe  Presidency 
fc^mall  Cause  Court.  Such  a  suit  irj  a  suit 
for  money  had  iMd  received  by  the  deftnid- 
ant  for  the  u-e  of  tbe  plaintiff  and  it  does 
not*  fall  uudor  section  11)  (k)  uf  the  Presi- 
dency Small  Cause  Court  Act  (XV  of  1882). 
DOSSIBAI    y.    OOOVERBAI.     IQ    B-    L-    R 

768-32  B   675. 

7.     Attachmeut-23  A.  165.     See  Col.   116S. 


8-     Pension- 
1162. 


-Arrears  of— 26  M  69— S.-e  Col. 


9.  Pen.sious  political  attachment — Essence 
of--26   M.  423.     See  Col.    146. 

Annulment  of  Incumbrance. 

1  Act  XI  of  1859,  Section  53—Revemte 
Sale  L&tv — Annulment  of  wider  tenure — 
Beiiami  purchase — Sale  for  default  of  ■pur- 
chaser. 

A  taluk  was  put  up  for  sale  by  auction 
for  the  realization  of  arrears  of  revenue  and 
purchased  by  the  plaintiffs  in  the  name  of 
their  servant;  after  their  purchase,  the  plain- 
tiffs were  unable  to  pay  the  Government 
revenue  when  it  became  due,  and  the  talnk 
was  again  put  up  to  auction  for  the  arrears 
of  revenue  and  the  plaintiffs  again  purchas- 
ed it  in  the  name  of  their  am-miikhtar.  The 
plaintiffs  brought  the  present  suit  to  avoid 
under-Lenures  held  by  the  defendant. 

Held,  that  the  suit  must  be  dismissed,  for 
the  second  sale  was  owing  to  the  plaintiff's 
own  defaults  and  the  case  fell  within  section 
53  of  Act  XI  of  1859. 

Before  an    estate   becomes   free    from  in 
cumbrances  the  purchaser  must  avoid    them. 
MAFIG-UD  DIN    MIYA    v.    KOPvBAD  ALI 

CHOWDRY.    8  C  WN  115  =  31  C38S 

2  Notice — Contents — Service.  5  C.  W.  N. 
272.  See  Bengal  Tennancy  Act  1885,  Section 
167. 

Annulment  of  sale. 

Registrar's  sale — Misdescription  of  property 
in  notificntio7i  of  sale — Purchasrr's  right. 

In  case  the  notification  of  sale  does  not 
contain  an  accurate  description  of  the  pro- 
perty to  be  s  )ld,  and  the  misdeserip^i&n  does 
not  go  to  the  very  essence  of  the  contract, 
oompensatjioQ  may  be  awarded  to  the  pur- 
chaser, but  he  is  not  entitled  to  ask  for  can- 
cellation of  the  sale.  ADMINISTRATOR- 
GENERAL  OF  BENGAL  u.  AGHORE  NATH 
MOOKERJEE.     24  C  420- 

Anomalous  Mortgage 

1  Mortgage— TJsufructii.ary  and  simple — 
Anomalous  mortgage — Right  to  sell. 

Where  a  usufructuary  mortgage  con- 
tained a  personal  covenant  by  the  mortga- 
gors  to   pay  the  mortgage   money  aud    the 


Anomalous  mortgagre    'Contd.) 

mortgagee  leased  the   property    mortgaged  to 
the  morfgagors  for  a  term. 

IL'ld,  that   the    mortgagees  were   not  de- 
barred   from    recovering    the    mortgage-debt 
by  sain    of    the    morgagod    property  although 
they  could  not  ask  for  foreclosure    by   roasoa 
of   the  lease.     AMaROHAND  LAKHMAJI  v. 

KILA   MORAr.    5  B-  L-  R.,   537  =  27  B. 
600. 

2-  Hard  and  inequitable  condition  in  a 
mortgage  deed.     6  O.  C,  167.     See  Col.  340. 

S  Suit  to  recover  money  —  An  interest  by 
sale  of  mortgaged  property— Damages.  7  Q. 
C.  11.     See  Col.  1895. 

4-  Application  of  the  section  to  anomal- 
ous mortgages  created  before  T,  P.  A.  mort- 
gage called  Ubhayapattam.  See  Mortgage 
Redemption.  NEEL  KAND\N  NAMBQD- 
RIPAD  u.  .NANTHA  KRISHNA  IYER. 
30  M  61. 

Antecedent  debts. 

1  Alienation  by  coparener — Power  of  ma- 
nager, son's  liability — Creditor's  duty — Ne- 
cessity—Onus.    4  B.  L.  R.  537.     See  Col.  2127, 

2  Custom — Alienation  by  father — Ne- 
cessity.    97   P.  R.,  1901— S^'e    Col.    2103. 

Antenuptial  ag'reement. 

3  Husband  undertaking  to  allow  wife  to 
live  with  her  parents — Mohammedan  Law 
—  1  L.  B.  R.  1900-1902    P.  351.     See  Col.  20&1. 

Anteniiptial  Settiemenc 

Bombay  Revenue  Jurisdiction  Act  (X  of 
1876),  Section  4  —  "  Any  other  written  granV: — ■ 
"  Treaty'^ — Construction  of  document — Nam& 
given  by  parties  to  document— Specific  Relief 
Act.  (I  of  1811},  Section  42  —Declaratory  suit — 
Consequential    relief — Injunction. 

Glauses  {h),  (i),  (j)  and  {k)  of  section 4  of  the 
Bomb>.y  Revenue  Jurisdiction  Act  are  in- 
dependent of  one  another;  the  source  of  title 
reierrad  to  in  each  stands  apart  from  the 
rest  and  each  clause  is  connected  only  with 
that  portion  of  the  proviso  which  precedes 
clause  [h).  The  words  "such  exemption" 
in  clause  (j)  refer  to  the  exemption  naen- 
tioned  in  that  portion.  The  exemption  con- 
tained in  clause  (j)  relates  to  a  written  grant 
other  than  that  which  falls  within  clauses 
{h)  and  {i}. 

The  word  '^treaty'  in  section  4  of  iha 
Bombay  Revenue  Jurisdiction  Act  must  be 
interpreted  strictly  and  must  be  held  to 
mean  an  agreement  betwe  n  two  or  more 
indepjrident    sovereign  powers  or  states. 

Generalb,  speaking  the  name  given  by 
the  parties  to  a  document  is  not  conclusive: 
as  to  its  nature,  but  the  de&ignation  given 
by  the  parties  themselves  to  it  cannot  be  lost 
sight  of  where  tbe  document  is  ambiguous 
and  is  susceptible  of  more  than  o-ue  con- 
struction   as  to  its    nature  and  scope. 

According  to  the  amendments  made  by 
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Antenuptial  Settlement    (Contd) 

Act  XVI  of  1877  notliingcoutained  in  sootion 
4  of  Act  X  of  1B7G  provonts  tbo  Civil  Courts 
in  the  districtH  mentioned  in  the  second 
Bcbedulo  annexed  to  tlie  Act  from  oxeicising 
juriadiction  over  claims  againsf.  Govornmant 
to  hold  land  wholly  or  partially  free  from 
payment  of  land  rnvenuB.  KaLxBHaI  BA- 
PUJI  V.  THE  SECRETARY  OF  STATE  FOR 
INDIA  IN  COUNCIL.  6  B  I»  R-  643  =  29 
B-   19-     See  for  other  facLs  UoL  4iio. 

Apparent  acquiescence. 

Subsequent  lufiale  by  loije — No  'proof  of  con- 


P  11.   See  Budh- 


sent.     1  L  B  R  WOO— 1902  N 
1st  iaw— Husband  and  wife. 

Appeals. 


A — General. 

B — Second  appeal. 

C — Further  appeal. 

D— Appeals  Letters  Patent. 

E — Appeal  to  Privy  Council. 

F — Revenue  appeal. 

A — Appeal  General. 

1  Act  XXXV  of  1858  (Lunatics  Estates 
Act)  Ss.  3  and  22 — Appeal  lies  to  the  Chief 
Court  from  tbo  District  Judges  order  where 
the  value  of  the  property  involved  exceeded 
Rs.  5,000.     94  P.  R.  1906.     See  Col.  65. 

2  Act  XX  of  1863  (Religious  Endowments 
Act)  S.  18 — Order  granting  leave  to  bring 
suit  for  accounts  is  n^t  a  decree  and  not 
appealable.     34  C.  584.     See  Col.  73. 

3  Act  X  of  1865  Succession  Act  fS.  263)— 
Appeal— Right  of— Act  X  of  1865.  s.  263— Act,  V 
o  fl881,  s.  86— No  appeal— Court  Fees  Act  (VII 
of  1870),  sch.  I;  art.  11. 

Tbe  District  Judge  ordered  Court  Fees 
to  he  paid  on  an  application  for  letters  of 
administration,  fixing  a  date  by  which  such 
Court  Fees  should  be  paid,  and  postponed 
the  hearing  of  the  case  until  such  Court  Fees 
were  paid.  The  applicant  appealed  against 
the  order  of  the  District  Judge  and  contend- 
ed that  the  said  order  was  appealable  under  s. 
86  of  Act  V  of  1881. 

Held,  no  appeal  lay,  as  the  order  di- 
recting Court  Fees  to  be  paid  before  pro- 
ceeding with  the  application  was  not  shown 
to  be  one  wtioh  would  be  appealable  un- 
der the  rules  contained  in  the  Code  of  Civil 
Procedure.  KADIR  JEHAN  BEGUM  v. 
UDIT  NARAIN,  8  B-  R-  44. 

4  Divorce  Act  {IV  of  1869),  section  55 — 
Punjab  Courts  Act  {XVIII  of  1884),  section  9 
— Appeal — Decrees  and  orders  under  Divorce 
Act. 

Under  section  65  of  the  Indian  Divorce 
Act,  read  with  section  9  of  the  Punjab 
Courts  Act,  an  appeal  lies  against  a  decree 
or  order  passed  by  a  Single  Bench  of  the 
Chief  Court  trying  a  case  under  the  Indian 
Divorce  Act.    C  v,  0.    18  P.  R.  1903. 


Appeals    (Contd.) 

6  Act  IV  of  18G9  (Divorce  Act)  s.  55— 
Suit  for  judicial  heparution — Chargf^  of  udul- 
tory  not  proved  — Petition  granted  on  the 
ground  of  cruelty,  order  not  appealable.  56 
P.  U.  1904.     Sfe  Col.  98. 

6  Act  VII  of  1870  (Court  Feea  Act)  sec. 
120 — Order  aEcertaining  the  number  of  the 
schedule  for  fixinjg;  the  Court  Fee  is  ap- 
pealable.    28  C.  334.     See  Col.  118. 

7  Act  1  of  1877  (Specific  Relief  Act)  sec. 
9 — Decree  for  possession — Order  in  execution 
proceedings  not  appealable.  26  M.  438. — Sea 
Coi.  391. 

8  Act  V  of  1881  (Probate  and  adminis- 
tration) sections  30,  34  and  53 — Against  or- 
der refusing  one's  claim  to  property  in  the 
hands  of  an  administrator,  if  maintainable 
A.  W.  N.  1905  P.  127.     See  Col.  517. 

9.  Act  V  of  1881— S.  86,  90- Appeal— An 
appeal  lies  against  an  order  passed  by  a 
District  Judge  granting  permission  to  the 
executor  of  immoveable  property  28  C.  149. 
See  Col;  528. 

10.  Act  V  of  1881  — S.  86— Application- 
Order  of  District  Judge  in  proceeding  under 
the  act  appeal.     4  0.  C.  84.     See  Col:  629. 

11.  Act  IV  of  1882  (T.  P.  A.)  S.  89— Un- 
certified payment  to  decree  holder — Appeal. 
29  C.  651.     See  Col:  680. 

12-  Act  IV  1882—  (T.  P.  A.)  S.  83,  84— 
Tender  of  mortgage  money,  interest  where 
exact  amount  not  tendered — See  mortgage 
redemption.  BALDEO  PERSHAD  v.  INA- 
YAT  KHAN.     6  0-  C-  135. 

18.  Act  IV.  of  1882— (T.  P.  A.)  S.  88 
Decree  of  appellate  Court  directing  accounts 
to  be  taken — Order  declaring  the  amount 
due— Appeal.  13  M.  L.  J.  212.  26  M.  237. 
See  Col:  631. 

14.  Act  IV  of  1882— (T.  P.  A.)  S.  88,  29— 
Sale  of  Mortgaged  property  in  execution  of 
Mortgage  decree  — Proceedings  in  execution. 
25  M.  244.     See  Col:  678. 

15.  Appeal  against  order  of  amendment 
of  decree  under  S.  90  T.  P.  A.  IV  of  1882.  A, 
W.N.  1904,  P.  268,    See  Col:  689. 

16  Act  VI  of  1882  (Companies  Act)  S.  169 
app,3als  from  Courts  orders  regarding  winding 
up  of  a  Company.    16  M.  L.  J.  537,  Col.  749. 

17  Act  VI  of  1882  (Companies  Act)  S.  58, 
147,  169— Wijding  up  of  a  Company— Appeal 
—Limitation.  A.  W.  N.  1905  P.  75— See  Col. 
744. 

18  Act  VI  of  1382  (Companies  Act)  S.  169 
—  Appeal  out  of  time— Notice  30  C.  758.— See 
Col.  748. 
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Appeals    (Contd.) 

19  Act  VII  of  1887  (Suit  valuation  Act)  S. 
11 — Appeal— Lower  Court's  decision  to  disposo 
of  the  case — Suit  under  valued — Second  ap- 
peal. 15  M.  L.  J.  487  —See  Col.  7G1. 

20  Act  IX  of  1887  (Provincial  Small  cause 
Courts  Act)  S.  15— Suit — Profit  of  bazar  Suit 
for  sliare  of  second  appeal.  4  O. ;  C.  89. — See 
Col.7GK 

21  Act  IX  of  1887  S. 23— Suit  for  rent— 
Question  of  title — Return  of  plaint  43  P.  R. 
1902.— See  Col.  769. 

22  Act  IX  of  1887  S.  27— Appeal  from 
munsift's  decree  in  suit  instituted  as  Small 
Cause  Court  Suit  and  tried  as  regular  suit.  7 
0.  C.  144.— See  Col.  772. 

23  Act  IX  of  1887  S.  27--Execution  of 
decree.  Decree  passed  by  munsifi  exercising 
jarisdictionas  Small  cause  Court — Application 
lor  transfer--Appeal  against  orders  made 
after   transfer.    3  P.  L.  R.  1905.     See  Col.  772. 

24  Act  IX  of  1887  S.  32.  Jurisdiction  ex- 
tended pending  suit — Appeal  28  B.  244.  See 
Col.  773. 

25  Act  IX  of  1887.  S.  35.—Jurisdiction~ 
Small  Cause  Court  suit — Civil  Procf^dure  Code 
(Act  XIV  of  1883),  S.  as— Transfer  of  suit- 
Appeal. 

A  suit  was  instituted  in  the  Court  of  a 
Subordinate  Judge  exercising  the  power  of  a 
Court  of  Small  Causes.  Daring  its  pandency , 
tbe  Judge  went  on  leave  and  was  succeeded  by 
another  officer  not  having  those  powers.  The 
District  Judge,  under  soc.  25  of  the  Code  of 
Civil  Procedure,  transferred  the  suit  to  the 
Court  of  the  latter  officer  who  heard  and 
dismissed  it.  The  District  Judge,  in  appeal, 
reversed  the  decree  and  decreed  the  suit. 

Held,  that  by  reason  of  the  provisions  of  the 
last  para,  of  section  25,  Civil  Procedure  Code, 
the  original  decree  was  a  decree  in  a  Small 
Cause  Court  suit,  and  therefore  the  District 
Judge  had  no  jurisdiction  to  entertain  the 
appeal. 

Held  further,  th.&tind6Tpendent\y  of  section 
25  Code  of  Civil  Procedure,  the  suit  remained 
throughout  a  Small  Cause  Court  suit  under 
sec  35  Act  IX  of  1887.  LALTA  v.  TEJ 
KISHAN,  2  0-  C  143. 

26  Act  IX  of  1837— Art  20  suit  by  sucess- 
ful  objector  to  recover  price  of  his  property 
sold  in  execution  of  decree  passed  against 
third  party — Small  cause  Courts  jurisdiction 
8  0.  C.  281.     See  Col.  780. 

27.  Act  IX  of  1837  Art  31  Suit  for  share 
of  profits  is  a  puit  for  accounts  and  exempt 
under  Art  31.    5   O.  C.    130.   See   Col.    783. 

28.  Act  XII  of  1887  S.  10  23  A.  455.  See 
Col.   788. 

29.  Act   XII     of   1887  S.   13,   17.      A.   W. 


Appeals    (Could.) 

N.   1907   P.   53.    See  Col.   783. 

80-    S.   17.    A.  W.  N.  1905,  P.  199.  See  OoL 

788. 

31.  S.  17— Bengal,  N-W  P  and  Assam  Civil 
Courts  Act  (XII  of  1887),  Section  21— Jur- 
isdiction of  Court — Valuation  of  suit — With' 
drawal  of  part    of  claim— Appeal. 

The  suit  was  valued  at  an  amount  ex- 
ceeding Rs.  10,000.  In  the  plaint  the  plain- 
tiffs asked  for  two  reliefs,  the  second  "of 
which  was  valued  at  Rs.  4,485-15.  After 
issues  were  settled,  tbe  plaintiffs  filed  a  pe- 
tition withdrawing  their  claim  so  far  as  it 
related  to  the  first  relief.  The  suit  having 
been  dismissed,  the  plaintiffs  appealed  to  the 
District  Judge. 

Held,  that  the  value  of  the  original  sui* 
as  brought  being  more  than  Rs.  6,OoO,  the 
appeal  lay  to  the  High  Court  and  not  to 
the  District    Judge.     JAGGI   liMj  v.   GOPI- 

NARAIN.    8  A.  L.  J.  186=W.  N.  A.  1906. 
p.  57. 

81.    S.  21—6  0.   L,  J.   38  See  Col.   790. 

32.  Act  VII  of  1889  (Succession  Certifi- 
cate Act;  S.  10,  19-25  M.  634.  See  Col. 
803. 

32.  S.   19.    2  A.  L.  J.  606.    See   Col.   804, 

33.  S.   19.     6   O.   C.  213— See   Co).   804. 

34.  Act  VIII  of  1890— (Guardian  and 
Wards  Act)  S.  4  12,  47—3  C.  L.  J.  29.  See 
Col.    1278. 

35.  S.  34  to   37—30  B.   164  See   Col.   815. 

36.  S.   47-1   0.   C.  43.    See  Col.   817. 

37  Act  1  of  1894  {Land  Acquisition  Act)t 
sections  18  and  55— Appeal  from  order  of  Col- 
lector— hevisiori  of  orders  of  Collector. 

Held,  that  in  tha  absence  of  rules  framed 
under  section  55  of  the  Land  Acquisition 
Act  on  the  subject  of  appeals  from  the  or- 
ders of  a  Collector  or  regardfng  revisions  of 
such  orders,  if  a  Collector  wrongly  refuses 
to  make  a  referenca  under  section  18  of 
the  Act,  or  passes  any  other  order  in  the 
course  of  his  proceedings  which  a  party  may 
wish  to  appeal  against  tbere  is  no  authority 
to  whom  the  party  can  make  application  un- 
less it  be  a  superior  executive  or  revenue  offi- 
cer. LESLIE  V.  THE  COLLECTOR  OF 
MERGUI,  1  L.  B.  E  1900-1902  P  132. 

38  Ss.  26,  30,  53,  54—53  P.  R.  1906— See 
Col.  860. 

39  Act  II  of  1899  (Stamp  Act)  Ss.  2,  36.  4, 
0.  C.  318.— See  Col.  876. 
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Appeal  General    {Contd)  i 

40  Appoala     undor    Act    V    of     1008— ^co  I 
Civil    Procedure   Code    Act  V  of    1^08  col  895 
to  1717  P  I  and  422  to  456    I'.  II. 

41  Appeals    under    Act   IX  of    1909  Limi 
tation  Act.     See  Cols  1718    P  I 

42  F^r  appeals  under  Local  Act, a  too 
those    acts. 

43  Abandonment   of  —  Appeal — Order    ob<io 
luie-Forcc'osiire—  Sali-Coiirt  fefs  Act,  Schedule 
II,    Article   I-D.cree-Code   of   Civil   Procedure 
section  ^4i  (c). 

An  appeal  against  an  order  absolute  for 
foreclosure  or  sale  should  be  treated  as  an 
RpplioatioQ  under  Schedule  II  Art  1  of  the 
Court  fees  Act,  1  L  R  22  M  25G,  1  L  R  6  B 
408,  1  L  R  17  A  238,  1  L  R  23  0  723,  1  L  R 
7,  A  565,  referred  to.  BALMUKUND  AND 
JAGAT    RAM  V.  HAJI  HASAN    ALI  BOHRA 

14  CP  L  R  100 

44  Abatement  of  nppenl  — Execution  of 
decree— Attachment — Objoction  to,  Death  of 
respondents  pending  appeal.  23  A  22  col  ; 
1283    P.    1. 

46  Abatement  of  appeal-Dexth  of  one  of 
BBveral  appellants,  AWN  1902  p.  171-26  A 
27  col  1280  P  I. 

46  Abatement  of  appeal-Death  of  s»rae 
of  the  respondents-Logal-Appeal  continuing 
against  the  remaining  respondents.  26  B 
203-3   BLR   736  col  1279  P  I. 

47  Abatement  of  appeal — Suit  by  rever- 
sioner to  set  aside  alienation  by  widow  — 
Right  of  next  reversioner  to  prosecute 
appeal,     27  B  588  col  1571  P  I. 

48  Abatement  of  appeal  -Death  of  res- 
pondent.   31  G  482  col  1579  P  I. 

49  Abatemetit  of  appeal  -  Death  of  one  of 
several  defendants — Plaintiff  failing  to  apply. 
3    L  B  R   1U06  p  168  col  1580  V  I. 

50  Abatement  of  appeal  -Laches  of  guar 
dian-  EOect     of  —  Application    on     behalf    of 
minors    to    restore   appeal.     28    M.    359    col  ; 
1578    P.   I. 

51  Abatement    of    appeal  —  Death    of    re 
versioner    pending  his  appeal  against    dismis-  I 
sal  of  his  suit— Right  of  next  reversioner.     27 
B  588  col   1671  P  1. 

52  Abatement  of  appeal — Application  by 
lepresentatives  of  defendant  to  bought  on 
record.     28  M  361  col  1148  P  I. 

53  Abatement  of  appeal -Suit  dismissed 
Vfiihout  giving  time  for  joining— Representa- 
tives of  the  deceased  defendant.  3  M  LT  327 
col  1575  P  I. 

64  Accounts  suit  appeal  in— Suit  for  dis 
solution  of  partnership— Courts  of  appeal.  58 
V  K  1202  col,  122  P  I. 

65  Adjudication  of  — Withdrawal  of  suit 
ou  appeal— Partition  suit  29  B  13—6  BLR 
53  col  1281  P  1. 

56  Admission  of  fresh  evidence  in  appeal- 
Sale  certificate-Defect  in  service  not  cured  by 
knowledge.     lOL   T  550  col    166  P  II. 

57  Admission  of  fresh  evidence  in  appeal 
-Discretion.  51  P  R  1905—119  P  L  R  19U5  col 
1681  P  I. 

58  Ameuded  decree  appeAl  from  was  uot 
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questioned  by  appeal     or    revision.     9  C  W  H 
005  col  1264  P  I 

59  Appeal  converted  into  reVdr.'ioner  — 
Order  passed  in  exercise  of  powor  to  puniahi 
con  tempt  of  Court.     27  A  380  c  il  901  I'  I. 

60  Appeal  oonvertod  into  rever-.ioner  — 
S  It  i  faction  of  decree.  3aLT119-\WN 
1909  p  58  C)l   1264   P  I, 

61  .Appeal  conv!rted  into  reversioner-Ap- 
peal  treated  as  revision.  AWN  1905  p  10  col 
yu4  P  1 . 

62  appellants  by  some  of  several  joint  — 
Right  to  surplus  sale  proceeds.  AWN  1907 
p  '201  col  1115  P  I. 

63  Arbitration— Cases  'i\—See  C  P  Ss.  508, 
520,  326. 

64  Agreement  in-Appeal  argued  by  a  plea- 
der holding  brief  for  another  is  legal  practice. 
9  O  C  65  ol    lb59    P  I. 

65  Attached  decree,  appeal  against  — Suit 
itguriously  aff'  ctii  g  the  right  of  the  attach- 
ing.    22  P  I.  R  1905  ccl  1599  P  1. 

66  Award     ildtj  arbitration  supra. 

67  Ctiaoge  of  atloruey  iu  by  next  frieij  ot 
minor  — AppeaU-Costs-- vttor.iey  and  client, 
23  C  264  col  3S8  Pll. 

68  Civil  piuc  dure  code-Appeals  uuder  0 
P  (J  col  895  to  1717  and  cols  422  to  456  P  II 
{Sae    Copij  B) 

69  Clerical  irror- Appeal  from  such  ad 
order  -  Review  of  judgment.  28  J  177—5  0 
W  N  162  col  1341  I'  1. 

70  Common  ground  of  — Assignee  for 
value  without  notice  Question  raised  for 
the  first  time  iu  second  appeal.  28  M  122 
col  1647  V  I. 

71  Common  ground  of— To  all  the  ap- 
pellants.    30  C  429  col  1618  P  1. 

72  CompiHisation  —  ^lonthly  tenancy  — 
Verificitioi  and  sigtiing  of  the  plaint  by  the 
collector.     10  C  W  N  841  eel    787  P  1. 

73  Compensation— Subsequent  rcgisteied 
receipt  for  further  advance  end  admitting 
consideration  of  the  mortgage  deed.  16  P  L 
R  1907  col   263  P  II. 

74  C  mpensaiion — Tehsildar  without  con- 
suiting  muuicipal  counciU-Validity  ot  giait, 
26  M  742— M  L  T  1903  p  472    col  463  P  II. 

75  Compromise  decice  case.^ — Di.eitions 
as  to  costs— Appeal  against  maintainability  of, 
2  N  L  R  49  col    679  P  II. 

76  Compromise  decree  cases —Appeal  — Re- 
view— Suit  by  such  guardian  to  co  it^at  adop- 
tion.    30,  613  -  7  C  W  N  419  col    1614  P  I. 

77  Compromise  decree  cases — Byond  re- 
lief claimed  — Appeal  -  Procedure.  77  P  B 
1908  -  140  P  W  U  1903  col  1600  P  1. 

I      78     Consent   decree  — 0  i  an  appeal  against 
'  a   consent   decree.     5   C    W    N    877    col    1593 
P    I. 

79  Conseut  of  party —  Appeal  in  the  ordi- 
nary course  of  procedure  under  the  Code 
of  Civil  Procedure  to  Her  Majesty.  23  A  227 
col  1292  P  1. 

80  Consolidation  of  — Practice  of  cases, 
29  C  140  col   124  P  I. 

81  ConsoMdatiou  of— Acquiescence  in — 
Cudtom  -Alienatiou— Gift  to  daughter's  ion-- 
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Suit   for     possesaion.     133   P  L   R    '1902   ool 
2092  P    I. 

82  (-onstruotion  of  decree  of  appollati^ 
court-  Ex  cut  on  appral — Lower  Court  how 
to  bo  construed  —  Appeal.  5  0  0  37a  cal 
lOOG    P  1 1 . 

83  Cuil.tmptof  Couct  proooodingg  from  — 
Inherit  powers  of  to  ojuipcl  repuyinout  oT 
money  improperly  taken  out  of  court.  27  A 
878  ool  696  P  XL 

84  Costs  legaiding — Appeal  by  .suocossful 
defendant — Tost  wb<.th6r  the  defendant  is 
aggrieved  — Exparte  decree.  9  0  W  N  o84  col 
1228  P  I. 

85  Costa   regardit>g — Appeal   when    main 
tainable  — Propiiotors  and    leasees    iaterests-- 
Lessee     liabilities    of     to    pay    costs — Appor- 
tionment.    5   0    L    J   6i2  -3i    i:   878    cjI  682 
P    II. 

83  Costs  regarding- -Joint  app'al--Oosts  of 
different  plaintiffs — IVIoieuy  of  joiuL  casts.  17 
0  P  L  R  53  cjI    1372  P  I. 

87  Costs  regarding  •  Dis^posal  of  appeal 
not  sufficieufcly  stamped —Appeal  to  costs.  6 
O  C  135  col  1849  P  II. 

88  C-Jurt  acting  as  an  arbitrator,  prohi' 
Wed  by  -Government  Order,  No.  222  A  of  ISCyi 
—Deciee  according  to  award  — Proc^eding&  not 
abortive. 

Held,  that  if  a  presiding   Judge  of  a  court 
is  appointed   an   arbitrator    in    his    personal 
capacity,     the    parties     cannot    impeach    his 
award  on  the    ^-round  that  he  was  the  presid 
ing  Judge.     L  R  Ch.  45  followed. 

In  a  suit  in  the  Court  of  the  Subordinate 
Judge  of  Benares,  before  any  of  the  issuer 
were  decided,  the  parties  appointed  him  as 
the  sole  arbitrata-?,  iu  ignorauco  of  the  G  0. 
No.  222  A  dated  September,  1862,  prohibit 
ing  all  Government  servants  from  accenting 
the  office  of  arbi  rators.  The  Subordinate 
Judge  d.cided  the  case  as  arbitrator,  and 
passed  a    decree   in    terms    of  the    award. 

Held,  in    view    of  the   Government  Order, 
the   ought   not   to  have   entertained    the    ar 
bitration. 

Held   also,   that  the   arbitration    proceed 
ings    were    not    rendered    abortive,    by  reason 
of  the  Government    Order,  and    no  appeal  lay 
from  the  decree  passed  in   terms  of  the  award. 
PARBATI    KUAR    v.    BAIKUNTHA    NATtl. 

4  A  L  J89=A  W  N  (1907),  35- 

89  Court  fees  ou-Arbitratioi.  §Award-Dec 
ree  made  in  acoordauoe  with  appeal.  33  C 
11  col  1716  P  I. 

90  Court  fees  on — Appeal  — Decree  payable 
by  instalments — Memorandum  of  anp&al.  14 
0  P  L  R  1901  p  172  col  703  P  I. 

91  Court  fees   on  — Appeal    from    order  re 
Jecting  plaint  on  ground  of  deficienoy  of  court 
fees.     5  O  C  319  ool   1325  P  I. 

92  Court    fees    on — Exemption    from  pay 
ment  of    court   fee -Appeal — Collector's  right 
of,     27  B  140-4  BLR  653    col  125  P  I. 

93  Gi'Urt  fees  on -Valuation    of  suit,  am 
endment  of-Court   fee— Jurisdiction- Appeal 
— 4  B  L  R  1907  p  120  col  759  P  I. 
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94  Court  foes  on —Compensation  for  land 
acn[uired  by — Application  for  apportionment 
dismisHod  and  parties  —  8  OWN  321  col 
135  P  I. 

95  D^rkhast  grant  —  Juris:iiction  of — 
coHuctoi's  revisional  powers  in  Darkhasb 
oaso  -  Validity  of  grant  —  13  M  L  T  472  ool 
463  P  II. 

96  Death  of  appellant  —  Representativ* 
not  brought  upon-  record — DecreeRreviaion. 
4  B  L  R  23-26  13  317  ool  1330  P  I. 

97  Decrees  from  —  An  order  dimissiog 
objjctions  to  the  ex.'cution  of  a  decree  (oi^ 
default.     28  0  81  ool  89G  P  I. 

93  Default  in  appearance— An  order  re- 
fusing to  grant  an  application,  24  A  464— A 
W  N  1902  p  136  ool  1269  P  I. 

99  Default  in  appearance— Appeal  against 
order  refreshing  application.  3-1  C  207  ool 
1361  P  I. 

100  Default  in  appearance  —  Adjoura- 
menti  aoplied  for  ly  pleader  refused  — De- 
fault-Readmission— 11  OWN  329-34  0  403 
col  1267  P  1. 

101  Defect  of  parties— Claim  for  rent — 
Joint  decree  — Representative  not  brought  oa 
record— Plaintiffs  who  died  after  decree  nofe 
made  representative.  6  0  W  N  196  col  2080 
P    II. 

102  Delay  in  appealing  —  Appeal  filed 
without  copy  of  decree  — Sufficient  cause- 
Judgement  dismissing  application  for  dis- 
solution of  marriage.  22  P  R  1903  col  1873 
P    I. 

103  Delay  in  appealing— Pinal  decree — 
Appeal  against  —  Pai^tition  suit-»Rig^ht  ofi 
appellanc  to  question  the  corroatness  of  tha 
preliminary    decree.     29  C  758  col  875  P  I. 

lO'i  Delay  in  appealing  — A  court  has  no 
power  to  excuse  delay  in  filing  an  appea.llw 
24  Isl  558  col  1633  P  II. 

105  Delay  in  appoatiog — Sufficient  causes. 
—  Illness— Imprisonment.  21  P  R  19.04—145^ 
P  L  R  1904  col    1722  P  I. 

103  Dismissal  in  default  —  Suits  valua*- 
tion  —  Jutisdictioa  —  Appeal,  31  0  34;4  col 
1271  P  I. 

107  Dismissal  in  default— Appeal  against 
deciee  dimissing  buit  in  default  of  appaarancQ 
of  plaintiff.     83  P  R  1902  col  1226.  P  X. 

108  Dismissal  ia  default  — Appeal  dismjissed 
in  default  — Appeal  treated  as  au  appiicatioa 
for  revision      8  O  O  261  1267  P  I. 

109  Dismissal  in  default  —  Appeal  dis- 
missed in  default  —  Mesne  profits  — Limita- 
tion -  Date  of  decree.  9  0  W  N  486-30  G  660- 
col  909  P  I, 

110  Dismi?aal  in  default  —  Plaintiff  de- 
cliuiug  to  appear  on  the  date  fixed  for 
argument.     5  Q  C  294  col  1451  P  I. 

111  Dismissfal  in  default  — Pleader  unable 
to  agrue  appeal  foe  records  being  with  hia 
leader  wiio  was  absent.  26  M  267  col  1656 
P  11. 

112  Dismissal  of  suit— Appeal  by  plaintifil 
and  defendant— Suit  dismissed  with  remarka 
against  defeadaab,    8  0  L  T  5&2  qoI  ai9I  F  XI 
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113  Effect  of— Oil  decee  appcknlod  aga'ost 
compromiae  entered  iuLo  'uetwcen  tiustoo  and 
dofeiidariLs  pending  appeal  ^'ving  up  claim 
—  Broach  of  trust      12  M  L  T  ;:iCO  col  150G  "  I. 

114  Evidence  in  appeal — Documc>r»ta  com- 
pulbjcily    registorabla  —  Kvidoi  oa    for    oulla 
teral  puroaes.     9  B  L  R  393  col  408  P  1. 

115  ExecuUon  of   decrees,   oases  in— Sum 
mon,  services  of.     24  A  302— A    WN    1902   p 
68  col  1431  P  I, 

ii8  Execution  of  dcoroes,  c«tse9  in— Order 
B'^tting  aside  a  decrtie  passed  ex  parte.  25  A 
280-A  W  N  1903  p  39  col    1260  P   i. 

Jil7  Execution  of  decree  ia-Application  ad- 
journed after  notice-Right  to  apply  question- 
ed.    25  A  443 -A  W  N  19a3   p  99  col  934  P  I. 

118  Execution  of  decreo,  oasra  in-Judgment 
d- bior  objection    that  more  bad  been  deliv.,r 
ed  to  the  auction.  24  A  519-A  W  N  1902  p   157 
col  1116  PI. 

119  Execution  of  decrees-Casos  io-Juria- 
diotion  of  court  to  which  decree  is  sent  for 
execution.     28  B  378  col    1073  P  I. 

120  Execution  of  decrees,  cases  in-Attaob« 
ment-Objection  by  judgment  debtor  in  difJer- 
ent  capacity.  6  B  L  R  462—28  B  458  col 
1519  P  I. 

121  Execution  of  decrees  in— Objaotion 
aa  to  value  of  property  specifiad  in  sale  pro- 
clamation-Appeal  against  ordor  disallowiug 
objection.     30   C  617    col  1534  P  I. 

122  Execution  of  decree  ca?es  iu — Separate 
euit  not  barred— Parties  to  suit.  GOWN 
10-30  0  134  col   1091    P  I. 

123  Execution  of  decrees,  oases  in-Deoree 
order-Fraud  of  decree  holder.  6  0  W  N  283 
col  1109  P  I, 

124  Execution  of  decrees,  cases  in-Oourt 
deciding  question  relating  to  execution  bo- 
fore  order  absolute  for  sale  is  made.  TOW 
N  172  col  1104  P  I. 

125  Execution  of  decree,  oases  in  — Defco- 
tiv«  application  for  execution  made  on  tlio 
last  day  before  the  period  of  limitation 
expired.     26  M  101  ool  1394  P  II. 

128  Exeoutiou  of  decrees,  oases  in— 
Interest,  claim  for,  on  the  amouat  to  be 
recovered-Notice  not  specitiying  claim.  15 
M  L  T  247-28  M  355  col  1113  P  I. 

127  Execution  of  decrees,  cases  in-Subse- 
quent app3al  for  the  part  of  the  part  not 
decreod-Estoppel.     31  P  R  1907   col  1227  P  I. 

128  Exparate  decree,  oases  in  0.  P.  0.  Ss. 
108,  80,  100,  102,  103. 

129  Exparato  decree,  cases  in — Practice 
— Appeal-CJertificato  by  High  Oouct-Elfecb  of 
case  not  satisfiying  statutory  conditions*  23 
A  220  ool    2183  P  II. 

130  Exparte  dooree,  cases  in-Summans, 
service  of.  A.  W.  N.  1902  p.  63-24  A.  302  col: 
1431    P.    I. 

131  Exparte   decree,    cases  in-Ordor    sat 
ting   aside  a  decree   passed.     25  A  280-A  W  N 
1903  p  39  col  12C6  P  I. 

182  lixparte  decree,  c^ses  in  — Effect  of 
order  of  revival  when  decrea  is  dl^isibtle.  6 
OWN    109  QOl  liSa  P  L 
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133  Guardianaliip-Powers  cease  when 
minor  comes  of  ago  Jurisdiction  to  order  tx- 
pondilure  after  rucW  cyasaision-Appeal.  17 
M  L  T  199  col    1099  P  II. 

134  Guardian  ship- A  pp-^al-RevL-iion-Order 
fixing  fee  of  ciistodiun  of  proper  tv  of  award 
appoint(;d.     48  P  R  1901    col  1317  P  I. 

135  Grounds  of-R'iviow- Sufficient  causa 
-Appeal  against  ordor  gi  anting  review.  A  W 
N  1905  p.  154  =  2  A.  L.  T.  406  =  27  A.  695  col: 
1304    P  T. 

136  Grounds  of-Case  licatd  boforo  tha 
fixed  hour-Court  refusing  to  hoar  pioader  on 
his  appearance.  129  P  R  1907-14  P  W  U 
1907  col  1373  P  I. 

137  Grounds  of-Urged  for  the  first  time 
at  the  hearing  of  appeal  -  Hu'idi,  suit  ot - 
Interest  Presentment.  0  PLR  19U5  ool: 
541    P  I. 

138  Grounds  of-PrelimkEty  p«jriif-pDwer 
of  chief  court  to  consider  ra  rits  cf  prelimi- 
nary point.  99  P.  R.  1902 -=141  P.  L,  R.  1902 
col  1674  P  I. 

139  Heard  before  fixed  hour-Court  refus- 
ing to  Lear  pleader  on  his  app'^arance-Mate- 
rial  irregularity.  14  P  W  R  1907  col  ;  1378 
P.    IT. 

140  Inconsistent  oas^  set  up  in  appeal- 
Order  returning  plaint  for  presentation  to 
proper  court-Submifsion  to  the  order  Appeal, 
11  O  0  93  col    1429  P  II. 

141  luconsistent  case  set  up  in  appeal- 
Court  to  inq^uiro  rights  at  the  timo  of  the 
filit'g  of  plaint-Holding  of  a  survey  uumber. 
8    C  L  J    116  col  309  P  If. 

142  Intermediate  order  from-Appeal  by 
successful  defendant-Kxparte  decree-Order 
setting  aside.     9  C  W  N  584  col  1228  P  I. 

143  Intermediate  order  fiom-Dooree-In- 
terlocutory  ordar-Oompromise  before  it  ia 
incorporated  in  decree.  109  P  L  11  1903  col 
1596    P.  I. 

144  Joint  appeal— Costs  of  different  plain- 
tiffs—Moiety of  joint  costs.  17  GPL  ■  53 
ool   1372   P  I. 

145  Judgment  in  — What  to  cont^in-Ap- 
peal,  summary  dismissal  of— Judgm-mt,  re- 
quirement  of.     5  0  li  J  348  col  16.^.6  P  I. 

146  Jurisdiction-Tho  existence  of  a  point 
of  law  alone  does  give  a  right.  23  A.  227 
col  1292  P  I. 

147  Jurisdiction  —  Question  of  proprie- 
tary title— Jurisdiction -Civil  and  revooiio 
courts.     4  A  L  J  030-30  A  25  col  421  P  II. 

148  Jurisdiction  —  Transfer  of  district 
from  one  provinca  to  another- Jurisdiction 
to  hear  appeal.  5  0  L  J  550  -See  Tl•An^  ler  of 
civil    case  No  5.  , 

149  Jurisdiction— Limitation—No  adraig- 
sion  raised  in  appeal— Grant  to  cut  timber 
of  .a  certain  siza  of  limited  right,  oonstruc- 
tion    of~7  C  L  J  152  col  142   P  II. 

140     Jurisdiction— Of  court  to  decido    ob- 

i  ctions   of   parties    to   reference  - 13  C  WN 

y85  col  831  P  I. 

}       151     Jurisdiction    of  the   High    Court    m 

1  QA3ett  where   the  ori&inal    court   had  juris- 
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dioUoii  to  entertain  tho  Buit.  24  M  39  col 
1553  I'  11 

152  Juri^^dliclioa  —  Obi'>ctioa  against— 
Declaratory  suit  for  release  of  property 
from  ait^^ohmeiit.  71  P  L  U  190G- 55  Pli 
1906  col  761  P   I. 

163  Jurisdiction— One  of  several  unsuc- 
cessful defndanta  appealing— 57  P  W  R  1908 
col  678  P  IT. 

154  Legal  roprescnlatives  not  brought 
on  record  —  D  alli  of  party  after  hearing  of 
appeal  and  bnfore  delivery  of  judgment. 
12  M  L  J  435     26  iVl  101  col  iM3.  P  1 

165  Limitation  Act  IX  of  1901  — Eject- 
ment —  Defoj  ce  that  defendant  is  a  pro- 
prietor Question  of  proprietary  title.  4  A  L 
J  1  col  657  P  II. 

153  LimiLation  Act  IX  of  1908— Time  re- 
quisle  for  obtaining  copy  of  decree  and  judg- 
ment to  be  excluded.  14  B  L  R  1908  col 
1703  P  I. 

157  Limitation  act  IX  of  1908— Appeal 
does  not  in  elude  an  application  for  leave 
to  appeal  in  forma  pauper's.  8  C  W  N  96  col 
1720  P  1. 

k58  Limitation  act  IX  of  1908— Court, 
meaning  of  — Appeal  against  order  — Status- 
quo,  maintenance  of.  3  A  L  J  29  col  1278 
P  I. 

169  Limitation  act  IX  of  1908  —  Judg- 
ment— Appaal,  meaning  of.  3  C  L  J  545  col 
1393  P  II. 

160  Limitation  act  IX  of  1908— Specific 
moveable  property  —  Court  nature — Order 
of  remand- Appeal.  11  C  W  N  862  col  1841 
P  I. 

161  Limitation  act  IX  of  1908 — Applica- 
tion for  discharge  of  order  by  respondent — 
Delay — Costs  incurred  by  appellant.  12  0  W 
N  25  ool  1737  I    I. 

162  Limitation  act  IX  of  1908— Appeal 
filed  beyond  time — Want  of  funds  to  file 
appeal  — Sufficient  cause.  5  U  C  183  col  1726 
P  I. 

163  Limitation  act  IX  of  1908  —  Bona 
fide  mistake  of  law-gufficient  cause.  2  0  0  143 
col  1728  P  i. 

164  Limitation  act  IX  of  1908— Mistake 
of  law — Sufficient  cause — xVppeal.  col  1727 
P  I. 

165  Limitatian  act  IZ  of  1908-Sufficient 
cause  for  not  presenting  the  appeal  within 
time--Uuiform  practice  of  the  court,  efiect 
of  being  misled  by.  10  0  0  201  col  1734 
P   I 

166  Limitation  act  IX  of  1908— Appeal 
filed  without  copy  of  decree  — Sufficient  cause 
22  P  R  1903  col  1873  P  I. 

167  Limitation  act  IX  of  1908.  Time  re- 
quisite for  obtaining  copies  of  decree  and 
judgment.     25  B  584  col  1787  P  I. 

168  Limitation  act  IX  of  1908,-Decree, 
necessity  of  — Appeal  against  order  fixing 
amount  of  mesne  profit.  32  0  175  col  1491  P  I. 

169  Limitation  act  IX  of  1908--Time  re- 
quisite for  obtaining  copies  of  decree  not 
judgment.     7  C  W  N  109  col    625  P  II. 

170  Limitatiou  act  IX  of  1905— DisoretioD 
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of  Court  when  liable  to  review    or    appeal.     1 
L  B  K  1900-02  p  313    col  1726  P  I. 

171  Loss  by  app  Uant  of  his  interest  in  thi 
subject  mallet  of  the  appeal  bfcre  appealing — 
Subsequent  regaiiiing  it  useless. 

A,  an  appellant,  before  the  appeal  vj&t 
filed,  lost  all  her  interest  in  the  suhj  ot- 
mattcr  of  the  appeal,  held,  that  the  nppeal 
must  bo  dismissed,  and  it  would  not  aval  a 
if  she  regained  her  interest  in  the  property 
in  dlspulo  after  the  filing  of  the  appeal. 
INDOMATI  V.  BHABHUTi  SINGH,  A  W  K 
1905  P  162. 

172  Malicious  prosecution — Representa- 
tive's right  of  appeal  — Abatement  of  appeal. 
26  M  49y  col  1571  P  I. 

173  Memoratidum  of  appeal  against 
award  of  compensation- Amount  claimed 
on  which  Court  fee  is  paid.  30  C  501  ool 
117  P  1 . 

174  Memorandum  of  appeal  — Amendment 
of— i.ourt  fee.     30   0   516    col  1280  P  I. 

175  ^Memorandum  of  appeal  —  Decree 
payable  by  instalments- Court  fee.  14  C  P  L 
K  1001  p  172  ool  708  P  II. 

176  Memorandum  of  appeal  —  Decree — 
Order— Fraud  of  decree-holder-Confirmatioa 
of  sale.     6  0  W  N  283  col  1109  P  1. 

177  Memorandum  of  app^ial— Redemption, 
suit  for— Court-fee  on  appeal.  9  0  0  153  ool 
114  P  I. 

178  Memorandum  of  appeal— Court  fesi 
3  0  t3  144  col  134  P  I. 

179  Memorandum  of  appeal—  In-suffi- 
ciently  stamped— Irregularity  not  afiecting 
merits  of  a  case  or  jurisdiction.  6  0  0  135  col 
1849  P  II, 

'80  Return  of — A  memorandum  .of  appal 
—  Question  of  title  within  the  meaning  of 
17  I    F  L  R  1904  p  129  col  366    P  II. 

18 1  Mesue  profits-Execution  proceedings— 
Separate  suit— Appeal.  29  P  R  1902—83  P  h 
R  1902  col.  1089  P  I. 

182  Mesne  profits  —  Claim  for — Appeal- 
Small  Cause.  84  P  L  R  1902  p  35  col  782  P  II. 

183  Moitgage — Suit  for  declare  it  fraudu- 
lent and  without  consideration.  5  0  L  J  653 
col  1803  P  II. 

184  Objection  by  respondent  against  a 
party  not  appellant  and  having  distinct  in- 
terest.    11  O  C  93  col  417  V  I. 

186  Orders  appealable  —  Land  situated 
beyond  the  jurisdiction  of  the  Court.  29  B 
294—6  BLR  958  col  346  F  II. 

186  Orders  appealable-Attorney  and  client 
— Change  of  attorney  by  next  friend  of 
minor.    28  C  264  col  388  P  II. 

187  Orders  appeallate  —  Munsifis  order 
settiog  aside  sale  —  Appeal  —  Lower  courts 
order  wrong  on  question  of  law.  1  0  L  J 
255  col  1133  P  I. 

188  Order  appealable  Applicability  of  to 
execution  procet^dings — Decree  meaning  of, 
3  C  L  J  276  907  P  1. 

189  Order  appealate  Arbitration  —  Re- 
ference m  de  without  consent  of  all  the 
parties.     9  G  W  N  873     col    1207  P  I. 

190  Order  appealable    Arbibratioa-Award 
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privAte   deoreo--Appeal —  Revision.     10  C  W 
N  0'i'.)--33  i)  757    col  1352  1  I. 

191  Ordrs  (1  pppnluble-Succesfiioii.  Cerlijicale 
Act- Act  VII 'li  lb89,  s.  19— Section  3  of  Act 
XXIV  0/  1839  and  rule  X  0/  rules  framed 
thereunder— Qnner at  Ciauaes  Act  of  1868,  s. 
2  {12)  —  Ag:'iil  10  the  Governor,  Viz'ijxitam,  is 
a  Diitrici  Judge  xoiiliin  s.  19  of  Succ  ssioa 
CerlifiC'ile  Act  and  ati  appeal  Ups  lo  llie  High 
Court  ayiin'.L  his  order  Scope  of  inqai>y  in 
procuUngs  a   der  Succession  (Jertitlcne  Aa. 

Section  2  (12)  of  tbo  Goneral    Glauses    Act 
of  18GS  defines  a  Diatiict'    Judge  as    tlie  Judge 
cf' u  I^riucipai  Civil  Court     of    Original  Juris- 
diction.     Uuder  sooti>ii  3  of     Act    XXlV     of 
18,39  and  rule    X  i)f    the    framed    tborounder, 
tbe  Aj^'Q  it  is  the  Judge  of  the    rules    Principal 
Court  of    Civil  Juri.^diclioti  withiu  the    Agju 
cy,       The      g'^ff'  is  therefore  a  District  Judga 
within  the  dufi  litio-i  in  section  2    tl2)    of    the 
General  Oiausei    Act  of    1S6S.     The     General 
Clauses  Act  of     I8G8    was    in     force    in    1889, 
when    the    Succ^scion     Certificate     Act    was 
passed    and     tbo    Agent     to     the     Governor, 
vizig'ipatam,      is     a     District     Judge      and 
the   Court   presided    over    by  biiu   is   a    Dis 
trict  Cc  urt  as  defined    in    seciiou     3     of    tbo 
Succo&eion       CevLlficito      Act.     An       appeal 
therefore  lies  to  the    High    Court    u  ider    bOO- 
tion  19  of  the  Succosiiiou  Certificate  Act  from 
the  orddr  of  the  Agent    as  from    an    order    of 
the  District    Court.     Cbakrapani    v.    Varaba- 
lamcaa,    (I    L  R,  18  Mad,    227),    not    followed. 
In  inquiries  uuder  tbo    ."-uccessioQ  Certificate 
Act,  the  ^  ourt  ii"ay  decline    to    decide    points 
which    involva    a     lengthy    and    compile  t.t,ci 
in-quiry.     Ba  BUB  \LENDHUN1  GCLIUVA 
RAJU   V.    CHANDllASEKAUAKAJir,    31    M 

862 

192  Orders  appealable  -Separate  suit  for 
declaration  wheibar  maintaiuablo.  16  M  L  J 
27-  col  442    F  II. 

193  Orders  appealable-Abatement  order 
is  not  a  decree  but  one  under  S  367  C  P  0  and 
appealable.     2    h  R  1907    c  .1  1583  P  I. 

J9l  Orders  appealable-Suit  by  uusuccors- 
ful  obj  iCLor  to  recover  price  of  his  property 
sold  in  exocuiion,     8  0  O  231    col  780  P  I. 

'  195     Orders    appealable  —  Appeal     against 
order  rtjecting    application   to  b^  declared  in 
Bolvent      58  P  II  I'JQl  col  131>:S  P  II. 

196  Orders  appealable- Arbitration  —  A  ward 
—  Application  to  fie-Obj  >c'i  jo  to  filing  of  — 
Award-Appeal— Revision.  38  P  L  R  1906  col 
1707  P  I. 

197  Orders  appealabl»-Revision-Order  fix- 
ing fee  of  custodian  of  property  of  award 
appointed.     48  I'  R  1901  col   1317   P  I. 

198  Orders  appealable-Chief  Court's  power 
on  appeal  againet  order    of  remmd    to  go  bo 
hind— Finding  of  fact.  37  P  R  1902-25  P  L  R 
3902    col  1384  P  I. 

199  Order    appealable—Sufficient    Cause- 
Appeal--Order      rejecting    application    to  re-  ' 
Store  BUit.     82  P  R    1902    col    1226  P  I. 

200  Order  appealable— Power  of  Chief 
Courts  to  consider  merits  of  preliminary 
point.    99  P  R  1902-141  P   L  R  1902   col  1674  i 
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201  Order  app.!alablo-/'uwor  of  Chief  Court 
to  consider  merus  of  preliminary  point.  I 
P  R  1903  col  1960    P  II. 

202  Order  app  alable-Appeal  against  order 
diaailowing  opplicatijn.  57  P  R  1903-126  P 
L   It  1903  col  1535  /'  I. 

203  Order  appealable-Accepting  amount 
stated  by  rec.iver  to  have  been  realised  by 
him.     26  P  R  1901  col  2277    P  II. 

204  Order  appealable  —  Appoil  against 
order  rejecting  application  to  b-i  declared 
insolvent.     58  P  R  1901  col  1348  p  II 

205  O.rders  not.  appoaUbe  — Appeal -Ap- 
pellate orders'  of  c>:)llector  -  Decree  order  — 
27  A  21  -  A  W  N  1904  p  152  col  1981 
pll 

20s  Order  not  appjalable  —  No  appeal 
lies  from  an  order  setting  aside  a  sale.  27  A. 
263  col  1263  p  I. 

207  Order  not  appeal  ible-Appaal  against 
order  in  ext.jcution  passed  by  Ilevjnue  Court, 
3  A  L  J  569-23  A  753  col  1017  pll. 

208  Order  not  appaalable —Arbitration — 
Award--Apoointmrint,  of  new  aibitrator.  3  A 
L  J  185 -A  \V  N  1906  p  51  col  1706  p  I. 

209  Order  not  appaaUble  —  Applcatioa 
to  certify  satisfac  ion  granted  exparte— Ex- 
parte    order -9  A  L  J  119  col  1261  p  I. 

210  Order  not  ;ippealab'.e--Rtm  ind  — Ap- 
peal. 3  A  L  J  20--A  W  N  1906  p  5  col 
1263  p  I. 

211  Order  not  appealable  -Ordor  rejecting 
application  to  file  a  ward  m^de  out  of  court-- 
Appeal.     .2  C  L  J  450    col  1703  P  I. 

212  Order  not  ,i.ppo  liable— Order  granting 
certificate  conditional  on  furnishing  security. 
2  A  L  J  606  col  804  P  I. 

213  Older  not  .ippiabxbl;-- Arbitration  — 
Decree  following  award --IMiso  jnducl  of  ar- 
bitrator. 29  B  285-6  BL  R  ll3i  cjI  1703 
P    I. 

214  Order  not  appealable  -Ex  cu'ion  of 
decree--App8al--RcVisiou— Trausf jr.     A  W  N 

1906  p  62  col    1123  P  I. 

215  Order  not  appealable--Appoal--Order 
allowing  olj  actions.  AWN  1902  p  84-24  A 
342  col  903  P  1 

216  Ordjr  not  appoalablQ--Ex2cutioo  of 
decree — Appeal  against  order  passed  by  col- 
lector.    7  B  L  R682  col  1178  P  I. 

217  Order  not  appealabie--Administratioa 
bond  passed  to  iudga—Refuml  of  the  judge  to 
assign.     7  B  L  K  803    col  3.5  P  I. 

218  Orders  not  appealable — Appeal  to  pri- 
vy council  — Act  of  the  Governor  general  of 
India  in  council.  32  G  1-8  C  W  N  8U  col 
47  P  I.  ^     ^ 

219  Orders  not  appealable-Power  of  High 
Court  to  revise  when  other  remedy  is  open  to 
petitioner.     AWN  1903  p  191    col  1114  P  I. 

220  Orders  not  appealable— Attachment 
before  judgment--Conipeus  ition.  AWN 
1905  p  197—2  A  L  J  28  col  1223  PI. 

221  Order  not  appe.ilablo  -  Remand  appeal, 
AWN   l')J5  p  198     28  A  88  c  >1  126-^  P  I 

223  O;nor  not  appealable  -D-Ci-e  i"  '  o- 
cjrdaaco    with   award— No   appeal.    20  LJ 
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142  col  1703  r  I. 
224     Order     not      Bppealablo  — Arbitration 

—  Avvuvd      pi  ivate— Decree- Appeal.     2  (3  L   J 
153  col  J70'J  I'  1 

226  Ordt;r  i.ot   appealable —Letters  patent 

—  Appeal—    evision.     AW    N  1905    p  218    col 
1822  P  1. 

2i6  Ordt^r  uot  appealable— Arbitration- 
Award,  pi  ivate-Dfcrtc-App«  al-HevisioL,  10 
OWN    G0y-S8  C  757  col  lo53    PI.  j 

227  Older  rot   appealable— Order   admit-  ! 
tiig  application    for   review  not  appeal   able, 

9  0  G  35  col    1308  P  1. 

228  Order  rot  oppealable-Appeal  against 
order  getting  aside  ix  parte  decree.  103  P 
11    1905-45  Phli  1900  col   430  P   II. 

829     Order    not   appealable-  Execution    of 
decree-Order    refusing  to  stay  execution — Ap 
peal.     146  P  R  1907  col  1652    PI. 

280  Order  not  appealable-Appeal  against 
Older  in  a  Small  Cause.  33  P  L  K  1902-24  P 
h  U  1S02  col  1689   P  1. 

281  Parties — Addition  by-Assignment  of 
decree  passed  before  filing  of  appeal.  23  A 
331-A  W  N  1901   p  91    col    1613  P  II. 

282  Parlies  Addition  of— Alternative  re- 
litf  -  Contending  defendants— I'artice  -  Power 
of  appelate  court.  12  OWN  'i20-35  C  538 
col  865  P  11. 

288  Parties— Addition  of— Allegations  de- 
cided—New case  in  appual  not  allowed.  10 
B  L  R  76b    col  2079  P  11. 

284  Parties  — Addition  of— Party  added  in 
appeal  who  was  not  a  party  to  the  Buit. 
2  L  B  R  1904   p  277  col  1398  P  I. 

236  Parties-Addition  of— Appeal  by  one 
defendant  — Reversal  of  whole  decree — Appli- 
cf^tion    for  review.     47  P  R  1904  col  2376  P  11. 

236  Parties— Appeal  by  court's  power  to 
pass   dectee    against.     27    A    23  col  2010   P  11. 

237  Parties  — Death    of  — Defect    of  parties. 

10  0    W  N  981  col    1892  H  11. 

288  Parties— Guardian  at  litem  pending 
£.pptcil —  Fresh  guardian  appointed.  28  A  328 
col    1143  P  II. 

239  Parties— Substitution  of  parties— Re- 
ports of  cases  as  evidence.  28  C  171 — 5  0  W 
N  307    col  171  P  I. 

240  Parties  Death  of  party  after  hearing 
of  appeal  and  before  delivery  of  judgment- 
Right  of  legal  representative  to  appeal.  26  M 
101     12    M  L  J  p  435    col  1394  P  II. 

241  Part  heard  Transfer  of  part'heard  ap- 
peal. 

Held,  that  a  Subordinate  Judge  is  not 
competent  to  hear  an  appeal  which  is  trans- 
ferred to  him  by  the  District  Judge  after 
having  partly  heard  it  I  L  R  ZXUl  Mad., 
314,  followed.  SKI  KAMA  MOO  RTHY  CHET- 
TY  V.  PaNDARA  GOUNDaN.  12  M  L  T 
117. 

242  Partition— An  assistant  collector  has 
two  alternatives.     25  A  277  col  1898    P  II. 

,243  Partition — Claim  set  up  in  appeal  in- 
consistent with  the  original  case.  26  A  331 
—AWN    1901    p  33   col  2i01  P  II. 

244  Partition — Withdrawal  of  suit  ou 
appeal— 2'ftrtitioii  suit,    au  B  13  -  6  B  Jj  H  53 
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col   1281    P  /. 

245  Partition— Right  of  appellant  to  quea* 
tiou  the  correctness  of  the  preliminary  decreo 
29  0  TnS    col  B75    P  11. 

246  /'arties  -Order  refusing  application 
for  appointment  of  coramisaionor  of  effect.  14 
M  L  J    430  -28  M  127    col  1984    P  I. 

247  i^artitiou — Suit  for  possession  of  land 
allotted  on  partition  by  R'jveuue  Court.  1  0 
C  225   1434  P  II. 

248  Partition— Suit  for  peliminary  order 
not  appealed  against — Appeal  against  final 
decree  not  barred.  49  P  R  1902  col  1048 
PI. 

249  Pauper  apeala  — An  order  granting  a 
petition  to  sue  in  forma  pauperis.  23  A  364 
—A  \V  N  1901  p  104  col  1628  P  I. 

250  Pauper  appeal  — Presentation  of  an 
appeal  by  a  parda  nashin  lady  tbrough  hec 
duly  authorized  agent.  24  A  172  col    1359  P  I. 

251  Pauper  appeal— Decree  set  aside  oa 
appeal  and  tuit  remanded  by  coueet  of 
parties.     25    A  137    col    1628  P  I. 

252  Pauper  appeal -Does  not  include  aa 
application  for  leave  to  appeal  in  forma,  30 
C  790.  8  G  W  N  906  col    1720  P  I. 

253  Paupur  appeals— Limitations.  3  L. 
B  R    194  col  1634  P  I. 

254  Pauper  appeals-Order  refusing  leave 
to  appeal  iu  forma  pauperis-Appeal.  26  M 
437  col  1582  P  II. 

255  Pauper  appeal— Personal  presenta- 
tion   not  necessary,  26  M  369   col  1629  P  I, 

256  Pauper  appeal — Arrears  of — Mainten- 
ance- Hindu  widow's  right.  1  N  L  R  33  col: 
1235    P  II. 

257  Pauper  appeal— Application  for  leave 
to  appeal  in  forma  pauperis  dismissed  aa 
barred  by.  78  P  R  1906-150  P  L  B  1906 
col  1723  P  I 

25s  Pleadioge  — suit  for  partition — Claim 
set  up  in  appeal  irconsisient  with  the  origi- 
nal case.  26  A  33l  =  A.  W.  N.  1904  p  33  col  : 
2101    P  II. 

269  Pleadings— Subsequent  mortgagees- 
Right  to  plead  limitation — Step  in  aid  of  exa« 
cution.     30  G  761  =  8  C  W  N  251   col  2017  P  I, 

260  Pleadings  — Inconsistent  —  Landlord 
and  Tenant— Plaintiff  daying  tenancy — 1  0 
L  J  116  col  933  P  II. 

261  Pleadings  —  It  cannot  be  raised  for 
the  first  time  in  appeal.  2  N  L  R  45  col 
1400  P  I. 

262  Pleadings— Interest  provided  by  un- 
registered Rukkas — Appeal  new  plea  taken 
in.     2  0  45  C.  209  col   1367  P  II. 

263  Pleadings — Mahomedau  Law,  appli- 
cability of-Settiug  up  of  new  case  on  appeal. 
8  O  0  45  col  521  II. 

26i  Pleading- Appeal— Ground  urged  for 
the  first  time  at  the  hearing — appeal,  Hundi 
suit  on.  Interest,  6  P  LR  1905  col.  541 
P.   I. 

265     Pleadings  -  Pre  emption  — Sale  of  shop 

—  Right  of  owner  of  house  at  the  back  of    pre- 

I  empted    house.     88  P  L  R  I90o  col  1812  p  I. 

I      266     Plurality   of   appeals  — Appeals     filing 

of -Two  appeals    to  luwej;  cyurt    and    oua 
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decree    on  appeals    to  High  Court.     16  M  L  J 
411  col  1123  p  11. 

267  Plurality  of  appeal? -Mortgage  flee 
ree-li^xtension  of  time  for  paymflnfc.  A  W  N 
190r,  p  203     3  A  L  J  828  col  702  p  I. 

268  Plurality  of  appealfl-llo^pondent - 
Ad  dition  of  by  court  after  limilatiou  — Meaue 
profits— Interest     33  C  329  col  1797  p  I. 

269  Plurality  of  appeals  — Power  of  courts 
of  appeal  and  second  appeal  to  question, 
correctness    of     2  C  L  J  534  col  857    p  II. 

270  Plurality  of  appeals-- Appeal  — Remand 
—Dismissal  for  default.    90  p  L  R  G  col    1658 

P  I. 

271  Plurality  of  appeals  — Application  be- 
fore appell  ite  courts  -  Jurisdiction-Discovory 
of  new  and  important  matter.  11  C  W  N  T2i 
—6  G  L  J  1905  col  1313  p  I. 

272  Plurality  of  appeals  — Abuse  of  pro- 
cess—Inherent of  court  to  prevent -Restitu- 
tion.    6C  L  J  662  col  693  p  II. 

273  Pre-emption  Application  by  appel- 
lant for  extension  of  time  for  payment  of 
price -Appeal.    7  0  0  359  col  2147  P  II. 

274  Pre  emption —Vendee  declaring  sale 
fictitious  Decree  by  first  court  declaring 
right  of.     AWN  1906  p  I'^O  col    2151  P  II. 

275  Preemption— Powers    of    when     dis- 
missing   appeal     by     vendee— Decree-Inter 
pretation  of.    48  P  R»  1906=104   p  L  R   1906 
col  149a  o*  I. 

276  Pre-emption — Decree  in  favour  of 
pre  emptor  — Withdrawal  of  purchase  money 
by  vendee.     16  P  R  1907  ool  1339  P  I. 

277  Probate — Appeal  against  order  of  refus- 
ing stay  of  execution  of  order  granting  pro- 
bate and  discharging  receiver.  6  C  W  N  781 
col    1651  PI. 

278  Probate — Right  of  surety  to  be  dis- 
charged— Revocation  of  probate—Appeal.  62 
PL  R    1902  ool  529  PI. 

279  Receiver — Appeal — Order  removing  A 
W  N  1903  p  67  ool  1262  p   I. 
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880  Receiver- Proceedings  for  contempt 
of  application  by  receiver.  28  0  790  ool  599 
P   II. 

281  Receiver  — Appeal  against  order  pass 
ed  by  District  Judge  refusing  sanction  to 
the  appointment,     31  C    495  col   1273  F  I. 

282  Receiver  — Appointment  of— Appeal.  73 
P  R  1902  col  2278  P  II. 

283  Redemption— Power  to  enlarge  pe- 
riod lor  redemption  after  its  expiry.  3  B  L 
R  554  col  699  P  I. 

284  llehearirjg  of— An  appeal  heard  ex 
parte.     5  C  W  N  8ie  col    1660  P  I. 

285  Relief  new  claimed  in  appeal — Gene 
ral  relief,  p.rayer  for.     3  O  C  254  col  1077  P  II. 

286  Remand  — Appeal  from  order  of  — 
Amendment  of  plaint  — Suit  by  some  of  the 
landlords.     6  G  W  N  326  col  1439  P  I. 

287  Appeal  IroBa  oifde:«  of  rrniand  afLer 
decision  of  the  suit.  AWN  1908  p  76-30  A 
191  col  1670  P  I. 

S88  Remand— Appeal  from  odor  of— Ir- 
regularity cured.  28  0  324  -  6  C  W  N  509  col 
1236   P  I. 


m 


dipposal  of  case. 
1275  P  I. 

290  Remand  — Appeal  from  ordr  of— 
Q,in3tio"9  relaMrg  to  expcution-Scparafeo  suit 
H  I-  U  1902  -163  P  L  R  1901  c>\  1071  l^  I. 

291  Remand —Chief  Cour^'d  power  on  ap- 
peal ngainst  order  of  remand  to  go  behind 
fiadi'^gs  of  fact.  25  P  L  R  1902-27  P  R  1902 
ool  1384  P  I. 

2^2  ^eiiftnr'd -Preliminary  point— Power 
of  Chief  Court  to  consider  merits  of  prelimi- 
nary p  ,int.     99  P  R  1902  col  1673  P  I. 

293  Remand— Chief  Court's  power  (o  rev'se 
findings  on  facts  relalit^g  to.  12  P  R  1907-  C 
P  L  R  1908  col  1338  PI. 

291  Remand  — Preliminary  point.  2  PR 
1903^12  P  W  R  1908  =  96  P  L  R  1908  col  • 
1070  PI. 

295  Rpmand- Appeal  ^against  order  of — 
Power  of  Chief  Court  to  consider  merit  of 
preliminary  point.  1  P,  R  1903  col.  I960 
P.    II. 

296  Remand— Decision  on  a  preliminary 
point.     35  P  L  K    1902  col  1683  PI. 

297  Remand-Arbitration-A ward— Finality 
of  appeal— Revision.  92  P  R  1903  col  1693 
P.    I. 

29s  .  Restitution-Reveraal  of  decree— Res- 
titution— Interest,  claim  for  on  the  amount  to 
be  recoverd — Notice  not  specifiying  claim, 
12  M  L  J   247  col  1113  P  I. 

299  Return  of  a  memorandum  of  appeal 
— Question  of  title  within  the  moaning  of.  17 
C  P  L  R    1904  p  129  col  366  P  II 

300  Return-Pre  emption  suit  Oral  sale 
—  Physical  possession.  14  P  R  1904-140  P  L  R 
1904  col  1266  P  I. 

801  Rival  suits  in— Attaching  deoree-hol- 
der-Question  between  two  rival  decree  hold- 
ers. 11  C  W  N  433-&C  L  J  437  col  1126  F  I. 

802  Rival  suits  in-One  appeal  snfQcient 
--Preemption  suits — Same  judgement  iu  both 
suits.     151    P  L  R  1905  col  1010  P  I. 

803  Rival  suits  in  — One  appeal  sufficient- 
Appeal— Separate  appeals  against  two  decrees 
pa-ssed  in  the  same  suit.  5  0.  0.  146  col  ; 
2189'  PII. 

804  Review  — On  grounds  abandoned  in 
appeal-Judgment  on  ground.  3  0  C  279  col, 
1306   P  I. 

805  Review—  Appeal  against  order  in  a 
Small  Cause.  33  P  R  1902-24  P.  L  R.  1902 
eol  1689   P  I. 

806  Review  or  appeal -Time  occupied 
in  admission  of  appeal  after  time.  1  L  B  R 
1900  20  p3l3  ool  1726  P  I. 

807  Revision -Validity  of  referenco  by 
guvrdian  of  minor  without  court  sauctioa. 
103  P  L  K  1906  col  1203  J'  I- 

808  Revision  — Order  passed  in  excrci?e 
of  power  to  punish  contempt  of  court  — Ap- 
peal.treated  as  revisiou  — A  W  N  1905  p  10  col 
904  P  I. 

803  Revision — Alienation  of  portion  of 
share  in  the  narwa— Adverse  possession.  28 
B  339-6  B  L  R  428  col  188  P  II. 

810  Right  of,  from  an  order  declnring  one 
not   to  he   legal    representative— Joint    Hindu 
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ivg  on  a  siiil  brought  by  Jiivi  fo  recover  pro- 
petty  Jioni  a  tic}ipo!isct  for  benefit  of  wJiole 
fci/iiily. 

B,  as  karta  of  a  juint  Hindu  family  sued 
C  a  trespasser  to  recover  possession  of  C(!r 
taiu  prupcvtios  for  the  benefit  of  the  wbolo 
faraily.  B  died  pending  suit  and  l.is  por>s  A 
etc.  applied  to  be  brought  on  record  as  his 
legal  rcpvcscnlativcs  C  opposed  the  tippliciv- 
tioD,  on  the  grc  und  that  A,  etc.  alone  could 
not  carry  on  the  suit,  as  they  could  rot  bo 
coTisidcrcd  hgnl  reprepetatives  of  B  as  karta. 
The  C'jurt  below  held  that  A,  etc.  were  not 
iho  legal  representatives  of  the  drcenstd  B 
in  his  capacity  as  kirta  and  ordered  that 
the  suit  should  bo  dipmisscd  as  having  nbat 
ed  ui  der  section  "G6  0  P  C  168-2.  A,  etc. 
BJns  of  B  ,  :  ppoUcd  against  Ihis  order.  It  was 
contc"  ded  tbat  i  o  nppeal  lay  againsfc  an  order 
passed  under  S  3GG 

Held,  ibat,  although  the  order  passed  in 
the  case  by  the  court  below  purported  to 
Love  been  paesed  under  the  first  paragrapli 
of  S  366,  it  ought  to  be  treated  as  an  order 
under  S  S67,  and  W8s  appealable  under  S 
588  cl  18  (a)  C  P  C  1882.  10  B  220,  27  B  162, 
18  M  496,  2  N  L  R  7,  17  A  172,  17  M  209,  27 
M  112,  R;    9    0  C  354,    followed. 

Hdd  further  that  none  of  the  sons  of 
the  dece.ased  B  could  claim  to  carry  on  the 
Buit  as^Mirta,  in  as  much  as  no  member  of 
»  joint  family  could  arrogate  to  himself  the 
position  of  Icarta  against  the  wishes  of  the 
other  adult  members. 

Held,  also  that,  if  the  other  members  of 
the  family  did  not  or  could  not  join  with 
the  sons  of  (he  deceased  B  i  carrying  on  the 
suit,  they  were  entitled  to  carry  it  on  them- 
selves for  the  becefit  of  the  whole  family,  by 
making  other  members  of  the  family  parties 
to  fehe  suit.  P->NDIT  IKBAL  N.ARa'IN  v. 
PANDIT   RATAN  LAL.     iO  0  C  121. 

811  Right  of  appeal-Suit  brought  by  the 
Advocate  — Relators  cannot  appeal  in  their 
own  right.     9  B  L  R    996  col  1216    P  I. 

Sl'2  Right  of  appeal— Appeal  by  success- 
ful defendant  -  Order  setting  aside.  9  C  W 
Is  584  col  1228   P  I. 

8*3  Right  of— Sale  in  execution  of  decree 
-  Order  rej  cling  petition  for  restitution  of 
pre  ptrty    sold.     27  M  504  col   1346   P  I. 

814  Sale  in  execution  of  decree  —  T  he 
decrteholder  — Locus  standi  -Appeal.  29  G 
548  col  1192  P  I. 

815  Sale-If  order  setting  aside  sale  ap- 
pealable— Appeal  if  lies  against  an  order.  7 
0  L  J  282  col    1547    P  I. 

816  Sile  prjclamation,  objection  to-Subse- 
quent application  to  execute  decree  passed 
by.     8  C  W  N  257    col    1532  P  I. 

8i7  Separate  appeals-Refusal  of  Court  of 
first  instance  to  examine  all  (he  plaintiffs 
witnesses.     AWN    1908  p  140    col    2190  P  II. 

818  Staying  proceedu.gs— Jurisdiction  of 
court  to  stay  execution  after  appeal-Obiter. 
-31  0  373    col  1652    P  I. 

819  Slaying  proceedirge--Power  appellate 
oouit   to   stay   luither    prooeediug  —  Appeal 
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against    preliminflry,     21    C  722    col  1494  P  I. 
820     SuitH    of  Ru-'ail  Cause    nnture-Trees — 
UighL  in.     G  C  T;  J  218    cn\  1647  I'  IJ 

321  Suits  of  Small  Chuko  naure-Trial  by 
a  Judge  having  powers  of.  25  B  417-;)  B  L  R 
129  col  1341    P  I 

322  Suits  of  judge-Transfer  qf  cat-e  from 
Civil  Covirt  exercising  Mnall  Cause  (  ou^t 
powers.  154  P  L  R  l'J03    col    1063    P  I. 

323  Suits    of    Small     Judge-Consideratiaa 

—  Issue — Omission  to    framc-1  rregularity.     7,7 
P  R  1903-9  P  L  R  1904    col  1:61    P  I. 

324  Suits  valuation-Appeal-Lowcr  Court's 
decision  to  aispose  of  the  case.  15  M  L  J  487 
col  761  PI. 

825  Surety-Execution  of  decree  ugainet 
-Appeal  -  Revision.  72  P  R  1902  col  1155 
P  1. 

826  Surely-Executor-Right  of  surety  to 
be  dih^charged-Revocation  of  probate-Appeal. 
89  P  L  R  1902-52    P  R  1902    col  529    P  1. 

827  Treated  as  application  —  Application 
to  set  aside  after  confirm vtion  on  appeal, 
8  P  R  1903  Rav-33    P   L    R  1901-   col  14C6  P  I. 

828  Valuation  of  appeals  and  suits-Gene- 
ral   suit  tor  partition.     24  A  381    col    791  tP  I. 

829  Valuation  of  appeals  and  suits  — Ap- 
peal— Valuation  of  memorandum  of  appeal, 
A  W  N  1905  p  40-27    A  447  col  1 15  P  I, 

330  Valuation  of  appeals  on  suits  — Amend- 
ment of  courtfee-Junsdiction  —  Appeal-Lower 
Burma  Court.  4LB  li>  1907  p  120  col  759 
P  I. 

831  Valuation  of  appea!^  and  suits-Pre- 
emption suit-Valuation  of  land  for  purposes 
of  court  fee  A  VV  N  1906  p  66-3  A  L  J  244-28 
A  411  col  111  P  I. 

832  Voluation  of  appeals  and  sait-Mesne 
profits — Value  as  stated  in  plaint  or  as  fund 
by  court.     6  G  L  J  255  col  790  P  I. 

383  Valuation  of  appeals  and  suit-Execu*' 
tion  of  decree — Attachment,  objection  against 

-  Declaration    suit.     71  P  L  R   1906   col    761, 
P  I. 

884  Valuation  of  appeals  and  suit— Juris- 
diction value-Attachment— Declaratory  suit. 
55  P  R  1906  col  1051    P  I. 

835  Valuation  of  appeals  and  suit— Ap^ 
peal— Jurisdiction-Valuation  for  court.  1&  P 
R  1908    col  710   PII. 

836  Valuation  of  appeals  and  suit— Mesne 
profits,  claim  for  — Appeal.  35  P  R  1902  ool 
782  P  I. 

837  Valuation  of  appeals-Will— Separate 
appearance  by  respondents.  23  A  405.  Se6 
Will. 

838  Withdrawal  of— Appellant  withdraw- 
ing uppeal  before  judgment.  23  A  130  col  : 
1591    P   I. 

8S9  Withdrawal  of-Suit  on  appeal-Parti- 
tion suit.     G  B  L  R  533  =  29  B  13  col  1281  P  I. 

840  Wilhdrawal  of- Stamp  act  {1  of  1879) 
section  34 — Promissoiy  Note — Conditional  ua- 
dertaking. 

Held,  by  the  Full  Bench  that  the  letter 
in  qu  stion  in  suit  in  the  following  terms 
was  not  a  promissory  note  within  the  mean- 
ing of   that  term   as   used   in  sectioa  34  of 
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Act  I  of  1B79,  ap  it  was  clear  on  the  face  of 
it  that  tlicre  was  no  unconditional  uruler- 
taking  lo  pay  the  money,  the  promise  being 
conditional  on  the  amound  being  rt-mitted 
as  requested.  IG  Mad.  283  overruled,  23  Mad. 
156  (foot  note)  and  13  Bom.  6G9,  followed. 

•'In  addition  to  Rs  115  already  receiycd 
Bs.  385  is  also  required.  Please  send  it  by 
the  bearer  Slrt-enivasan  alias  Appu  tnking 
bis  acknowledgment  below.  The  amount 
will  be  returned  with  interest  at  12  per  cent 
without  d«lay."  BHARATA  PISHAllODIlv. 
VASUDEVAN    NAMBUDUI.     80  M  1- 

841  Withdrawal  of-Memerandum  of  ob- 
jection where  appeal  wilhdrawu-Costs-Costs 
on  Memorandum.  4  M.  L.  T.  482  col ;  679 
P.    II. 

842  Withdrawal  of — Appeal  cannot  bo 
wit!>drawn  after  commencement  of  bearing 
of  nppeiil.     24  P  L  R    1906    col:  16G5  p    I. 

843  Withdrawal  of-Appeal-liight  of  one 
of  several  app'  Hants  to  withdraw  his  nppeal 
as  to  his  share  only.  119  P  W  /t.  1908  col. 
1592  P  1. 

B.  Appeal,  second  appeal- 

1  See  Civil  Procedure    Code  Act  V  of  1903 
S.  102-S.   586    col:    1257  to    1262  p  I  and   See 
also   Local   and    Special    Acts   and   0  P  0   S 
100--588    Col.   1239  to    1257  p.  I.  and  Second 
Appeal. 

2  Adoption  cases  — Validity  of  adoption 
cannot  be  questioned  for  first  time  in  second 
appeal.     1  N  L  R  1  col  1135  p  II. 

3  Arbitrary  discretion — Go  sharers-Con- 
Bttuction  on  joint  land.  2  A  L  J  455-29  A. 
688  col  1251  P  I. 

4  Award — Arbitration  —  Reference  made 
without  consent  of  all  the  parties.  9  0  W  N 
873   col:  1207  P  1. 

5  Award-Appeal  from  decree  of  Appellate 
Court  in  accordance  with  award.  8  C  W  N 
390  col:  1256  P  I. 

6  Concurrent  findings  —  Document  exe- 
cuted by  pardanasbia  «lady.  13  C.  W.  N.  40 
col   2002  p.  II. 

7  Costs-Second  appeal  against  order  of 
costs  only.     80  C    251  col  1244  p.  I. 

8  Court  fees-Appeal  insufficiently  stamp- 
ed filed  in  Lower  Appellate  Court.  AWN 
1905  p  280  =  28  A  270  col  119  p.  I. 

Custom-Finding  in  favour  of  existence 
of  custom  based  upon.  AWN  1903  p  112  = 
30  A  311    (p  C)   col  734  p.  II. 

9  Custom— Transferability  of  occupancy 
holding.     11  C  W  N  83  col  1950  p  II. 

10  Delay  in  presenting-Appellate  Court 
can  extent  time  for  payment,  whore  appeal 
dismissed  for  limitation  —Delay  in  filing 
second  appeal.     4  M  L  T  341  col  1119  P  II. 

11  Error  of  Law — Duty  of  court  to  settle 
boundary,  when  evidence  insufficient.  11  C 
W  N    230    col   178  P  1. 

12  Execution  —  Appeal    against    order   re 
fusing    to  stay    execution,     29  B  71    col.  1117 
P    I. 

18  Execution  — N  W  P  Tenancy  Act  (II  of 
2901  N  W  P).  Sections  176,  1 77  nvd  193— Civil 
Procedure  Code  (Act   XIV of  188iiJ,  Sections^ 


I  B.   Appeal,  second    appeal    (Contd,) 

I  and    2ii — Decree  — Order — Ex'cu'ion     "proceed' 

ivgs  — Appeal. 
I  There    is  a    marked    dietinction    between 

I  the  cases  in  which  appeals  aro  allowed  against 
!  the  orders  of  Apsisbtant  ('ollectora  of  tb*j 
j  second  cla'-s  and  orders  of  AKsiHstunt  Coilcc- 
1  tors  of  the  first  clnps    paeeed    under    the  N  W 

P   Terancy   Act,    1901. 
1  Thougb  under   Fcct'on  177  of    the  N  W  P 

Tenancy  Act  UiOl,  an  nppeal  lies  to  the  Uis- 
I  trict  Judge  exclusive  y  in  the  case  of  a  dec- 
ree and  not  in  the  case  of  an  order,  yet  an 
I  order  pas.sed  in  execution  proceedings  is 
I  appealable  when  it  is  covered  by  the  provi- 
'  sions  of  section  244  of  the  Civil  Procedure 
[  Code,  for  an  order  under  that  section  is 
I  by  virture  of  section  2  included  in  the  terra 
I  decree. 

I  The  word    'decree'    when    used   in    the  N 

■   W   P  Tpoancy  Act  1901,    muist  bo  interpreted 
i  as     defined    in    the    Civil      Procedure     Code. 
KTTaUaG    SINGH  v.  POLA    RAM,     AWN 
!  1904   p.  156  =  27  A  31. 

I       14     Execution — Second  Appeal    against  or- 
ders in    execution,     33    373  col  60  p  If. 

15  Execution — Transfer  of  execution  of 
regular  court.     11  C  W  N  8G1  col  1137  P  I. 

16  Finding  of  fact  impossible— Finding  in- 
sufficient for  conclusion. 

If  the  lower  appellate  Court  found  its 
decree  upon  an  impossible  finding  or  where 
its  findings  form  an  insufficient  basis  for  its 
conclusions,  the  High  Court  will  interfere  in 
second  appeal.     BASA  MAL  v.  GHAYAS  UD- 

DIN,  2  AL  J  27  =  27  A  856. 

17  Finding  of  fact— Evidence  of  gift  dis- 
believed in  mutation  proceedings.  4  A  L  J 
121-29  A  267  col  1247  P  I. 

18  Finding  of  fnct  — His  right  to  reside 
in  family  house.     9B    L  R  332  col    1299  P  II. 

19  Finding  of  fact— Suit  for  accounts- 
Question  of  fact— Ground  of.  1  C  L  J  232— 
32  0  719  col    366  P  I. 

20  Finding  of  fact  — Abusive  language- 
Amount  of  damage.     3  C  L  J  140  col  130  P  II. 

21  Finding  of  fact,  when  cannot  be  inter* 
fered  in  second   appeal. 

A  finding  of  fact  cannot  be  interfered 
with  in  second  appeal,  however  erroneous, 
if  there  be  some  evidence  in  support  of  that 
finding.  13  C  53foll.— DWAUKA  NATH  v, 
MUKUNDU    LAL    CHOWDHURY.     6    C    L 

J   55- 

22  Finding  of  fact— Ghatwali  Tenure  in 
Bankura—Horitability— Resumption.  9  C  W 
N  6G3  col  342  P  II. 

23  Finding  of  fact— Judgment  not  operat- 
ing as  resjudicata.  11  0  WN  360  col  1050 
P    I. 

24  Finding  of  fact  based  on  a  misconcep- 
tion of  evidence  whether  binding  on  Court 
of  Second    vppeal.     4  N    L  U  20    col  2133  P  I. 

25  Ground  of— Omission  to  decide  a  ma- 
terial if.tue— Ground  of  second  appeal.  4  C  L  J 
86  col  1246  P  I. 

26  Ground  of— Discrediting  witnessas  tot 
general   reasons  not   afiecting  credit   of  parti- 
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cular  deponent.     1  N  L  R  31.     See  Wit^oaaea 
No   8. 

27  Groupfl  of— Order  of  remand  -  Judg- 
ment.    13  0  W  N  !05    col  406  P  II. 

28  (xrcund  of  appeal  not  argued  in  Lower 
Appellate  di^urt  can  be  argued  iu  second 
appeal.     3  M  L  T  293  col  1932  P  11. 

29  Groin  d  of  —  Api  ellnfr  judgvient  nnt  glv 
ivg  reasons  for   decision- D- fed   incurable 

One  of  the  defendants  in  a  suit  on  a 
mortgage  bond  contested  that  the  bind  was 
executed  by  collusion  between  tlie  plaintifl 
and  c  rtain  other  defendants  who  eTid'  no-t 
appear.  The  Lower  Appellate  Court  recited 
that  the  Coiart  of  first  instance  had  found 
that  the  p'airtiff  was  entitled  to  no  relief, 
and,  "The  point  in  dispute  is  a  question  uf 
fact  and  I  see  no  reason  to  dif5i  r  from  the 
firdit  g  cf  the  Lower  Court.  The  appeal  is 
disrais«rd. 

Ihld,  that  the  nppellate  jurlgmont  did 
not  comply  with  the  prov^isions  of  S.  574,  C'ti. 
Pro.  Code.  The  points  for  determination  were 
Bot  ou\  but  the  reasons  fcr  the  decision  were 
not  stated. 

H  Id,   also,  that  the  facts   of  the  case  de 
manded  fuller  treatment  than    they  received, 
and  the  defect    was   not  cured   by  the    provi- 
Bions  of  S  578  of  the  Code 

Defect   in    the    appellate    judgment    is   a 
ground    of  second    appeal.     12    0  Uj9    Distin 
guished.    SHAHaRULLA   MONDAL  v.  BAN- 
GOO   MON  DAL.    18CWK143. 

80  Guardian  of  property— IVCother's  power 
to  sell  her  minor  children's  estate.  84  0  36 
col  1103  P  II. 

81  Jurisdiction  —  Applicatior*   for  admis 
Sion    of   appeal    rejected.     AWN    1906    p  63 
col  1241  P  1. 

82  Jurisdiotion  —  Second  appeal  to  the 
Calcutta  High  Court.     34  C  853  ool   174  P  II. 

38  Jurisdiction  —  Documents  not  stated 
in  list  accompanying  plaint.  12  C  W  N  312 
ool  1471  P  I. 

84  Jurisdiction  to  decide  point  not  taken 
in  loxver  Courts,. 

Held,  that  the  second  appellate  Coiart 
has  no  Jurisdiotion  to  go  into  the  point  as 
to  which  the  pnrties  have  neither  joined  idsuo 
nor  discussed  in  either  of  the  lower  Courts. 
VENKATASUBRAMANIA  VATHIvR  v 
SUBliAMANiA  IYER,  3  M  L  T  SU- 
SS Limitation  — When  question  of  I'mita- 
tion  can  be  raised  for  the  fiist  time  in  Second 
Appeal.  The  contention  Art.  91  ard  not 
Art  141  governed  the  suit,  was  urg^d  for  the 
time  in  second  appeal.  The  respondent  ob- 
jected that  this  contention  could  not  be 
raised  for  the  first  time  at  such  a  late  siage 
of  the    suit. 

Held,  that  the  contention  cou'd  be  raised 
in   secont    appeal    and    that  the    suit  was  go 
verned    by  Art :  141  and  not   by    Art;   91-9  0 
W  N  663     See  for  other    facts  ool  i860    p  I. 

36  Limitation  —  Dtath    of  re.°pon(ient-Ap 

Elication    by     aipellanfe    frr    eubatitutiou    of 
eirs.     11  0  W  N  UOOcol  1284  p  I. 

37  Limitation  — Application    to    bring  on 
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record  the  legal  representatives  of  deceased 
respondent  iu  Second  Appeal.  16  M  L  J  475 
col  1983  p  I. 

38  Memorandum  of  appoal-Limitation- 
Apnellato    Court.    11  C  W  N    959  ool  1723  P  I 

39  Not  lies  —  Suit  for  recovery  of  fees 
u.  dcr  the  Excise  AQfc.t\3  A  L  J  802  =  A  W  N 
1906  p  314   col  997  P  II.  ' 

40  Not  lies— Lower  Court's  decision  to 
dispose    of  case.     15  M  L  J  a87  col   761  p  I. 

41  Omission  to  decide  a  material  issue 
—  Issue  as  to  limitation.  4  C.  L.  J.  86  col: 
1245  p  I. 

4^^  Order  returning  a  memorandum  o2 
appeal  to  be  presented  to  proper  court.  Sea 
D  P  C  Act  V  of  1908  S.  104  =:S.  588  (6)  col  ; 
1270,  1271  p  I. 

43  Ord(!r  returning  a  plaint.  See  G  P  G 
Act    V  of    1908S104  =  S    588  col  1262  p  I. 

44  OideF  setting  aside  order  granting 
Review.     6  C  L  J    225  col  1313  p  I. 

45  Plea  token  for  first  time  iu  Questioo 
raised  lor  the  first  time  in  secand  appeaK 
28  M  122  col  1647  p.  I. 

46  ((^)  Plea  taken  for  first  time  in- N  W 
P  Act  11  of  1901— Tenancy  Act  Sections  25  and 
31  -Bent  Act  XII  of  1881— Sub  lease  for  more 
than  five  years—  Voidable  suit  for  possession  by 
Sub  lessee. 

A,  an  occupancy  tenant  granted  a  lease 
to  B  for  25  years  and  pu,t  B  in  poesession  of 
some  portion  of  the  lands.  The  remaining 
portion  was  in  the  occupation  of  C  under  £i 
lease,  which  was  to  expire  one  year  after  the 
lease  of  B.  Just  before  the  expiry  of  the 
lease  in  favour  of  C,  A  granted  another  lease 
in  favour  of  C  ignoring  the  lease  in  favour  of 
B  for  another  term  of  five  years  and  hence 
C  continued  in  possession.  The  landholder 
D  then  sued  B  for  a  cancellation  of  the  sub 
leasts  in  his  favour  ;  but  that  suit  was  dis- 
missed by  the  Revenue  Court  on  the  ground, 
inter  alia,  that  the  sub  lease,  having  been 
granted  before  the  Tenancy  Act  of  1901,  wag 
valid.  B  nov7  sued  for  possession  of  the  por- 
tion of  the  lands  not  delivered  to  him.  T"he 
defence  of  C  was  that  the  sub-lease  in  B's 
favour  was  invalid,  the  same  being  for  more 
than  five  years  and,  as  such,  opposed  to  S  25 
of  the  Teuauey  Act  of  1901.  It  was  also 
contended  that,  A  not  being  in  possession  the 
lease  was  granted  to  B  the  agreement  wag 
one  for  a  grant  of  the  lease  in  the  futuro 
and,  as  such,  B  had  no  vested  rights  to  sue 
for  possession. 

Held,  (1)  that  the  lease,  having  beea 
granted  when  the  old  Tenancy  Act  was  in 
force,  was  perfectly  valid  and  it  was  not 
affected  by  the  Act  of  1901,  the  former  Act 
not  having  contained  any  limitation  as  to 
the  period  of  a  sub  lease  j  (2)  that  the  agree- 
ment was  not  merely  an  agreement  to  grant 
a  lease  in  the  future,  but  a  perfeoted  present 
lease  giving  B  a  right  to  sue  for  possession  on 
thn  fxpiry  of  the  then  lease  in  favour  of  C  (3) 
that,  assumit  g  that  the  lease  in  favour  of 
B  was  governed  by  the  row  Tenancy  Act,  S 
31  of  the  Act  makes  sub  leases  grautgd  by 
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tenants  in  contravenJioii  of  S  25  voidable  at 
the  option  of  the  Jabdlord  urd  not  void  : 
that  tbo  landlord's  suil,  iu  tins  caso,  having 
been  dismissed  and  Iho  decision  bavn  g 
become  final,  the  sub-lease  in  favour  of  \i 
was  valid  :  and  (4)  that  A  baviuj,',  in  conso 
quoGCO  of  the  lei»se  in  (avjur  of  B  depnvod 
himself  of  all  ligliis  lo  giaut  auolbor  lease 
in  favour  of  any  body  else,  tbe  Ioaso  in  favour 
of  C  even  though  bo  might  have  tuken  tbe 
same  iu  ignorauco  of  that  in  favour  of  plain- 
tiff B  could  not  prevail  over  that  iu  favour  of 
B.  LALU  RAM  V  THAKUK  DAS.  AWN 
(1905).  63  =  2  AL  J  156. 

46  O^  misjoinder  of  cause  of  action  — 
Objoction  lai^ed  in  second  appeal.  2  ('  L  J 
602  col:  1238    P  I. 

47  Of  misjoinder  of  parties— Decree  by 
appellate  couit  in  favour  of  pcrbou  not  ap- 
pealing when  may  be  passed  28  M  229  col  : 
1650    P    I. 

48  Question  of  law  taken  for  the  first  time 
in  second  appeal.  11  C  W  IS  1127  col;  eO 
P.   II. 

49  Rent  suit  —  Suit  for  rent  of  land  — 
••Land  suit"    3  L  B  U    90.     S^e  second  appeal. 

(49  a)  llejtction  of  by  single  judge-  Appli 
cation  for  admissiou  of  appeel  rtjected.  A 
W  N    1906  p    63   col:    1241    P.  I 

50  Respooduut  for  the  first  time  in  — 
No  first  appeal  against  re.spoudent — Wheiber 
can  be  passed  against  him  in  secoud  appeal. 
12   G  W  M    G25    col  ;    466    P.  I. 

51  Small  Cause  nature,  suit  of--Second 
appsal  against  order  passed  in  execution  of 
decree  in  suit  cogDiziblu  by  Court  of  Small 
Causes.     7  B  L  R  641  col :    i:^Gl    P.I. 

52  Small  Cause  nature,  suit  cf — Tort  com 
milled    by  Government  servant.     1  C  L  J  355 
ool:  59   P.  1. 

53  Small  Cause  nature  of — Suit  for  re- 
fund of  money  paid  to  avoid  sale.  16  M 
L  J  353  col  :  784    P.  I. 

54  Tenancy —Second  appeal  to  District 
Judge.     5  A  L  J  128   col :  1918   P.  II. 

(C)    Appeal  Farther    Appeal 

1  Furiner  apptal  to  Higii  Court.  Rent 
suit.     8  A  L  J  623  col :    1920    P.  Jl. 

2  Further  appeal  to  High  Court.  Ques- 
tion of  title.     3  A  L  J  025  col:   1920  P.  II. 

8  Application  when  admitted  as  second 
appeal.     136   P   R  1908   col   725   P.   II. 

D  Appeal  under  Letters  patent. 

1  Lietteis  aaleut — Scciiuu  to  appeal — Revi- 
sion.    AWN  1905  p  218  cjI  1344  P  1. 

2  Letters  patent — Appeal.  26  A  375  col 
1398   P  II. 

3  Letters  patent — .appeal- Judgment-Dis- 
covery and  inspection  oi  documeuU.  4  B  L 
R  342  col  1273    P  I. 

4  Letteis  patent  —  Revision  —  Order  of 
single  Judge  of  High  Court  — Appeal— 27  M 
340  col    770  P  1. 

5  Letters    patent— Order    refusing    to    re 
ceive   security    for  costs  — Security-Refusal  to 
receive.    12  M  L  J  34  col  1396    P  II. 


D    Appeal  ander  Letter   Patent 

Q  Loiters  patent— Tinio  r.  quisitofor  ob- 
taining for  copy  (>[  jadg  noit  made  on  reopen- 
ing.    13  M  L  J    3.JU  c  .1  1762  l^  1. 

7  Lutier.s  Patout  -  Ijiab.liLy  f.jr  ncg- 
1  g'jnce  and  dim\^tj  to  goudi  -Bill  of  lading 
4  iM  L  T    110  cA  182    P  II. 

8  From  oi  dor  of  single  Judge-Right  of  Court 
to  prevent  abude  of  proceaa — Loiter  patent. 
28  M  28    ool    1195    P  I. 

9  LaLtors  piteut  Bombay  —  High  Courts 
DiBciplii)'\ry  juriodicLion-.Suipjiiaion  of  v»kil 
—  Loavj  t.j  .ippjal.  10  B  L  U  21-3  M  L  £ 
131-32  C  lUG  cjI  1575  P  II. 

E    appeal  to  privy    Council- 

1  ^e-i  Civil  Procedure  Code  Act  V  of  1903 
33.  109  110  cjI  -2186  to  13U.  P  1  aud  Privy 
Couuc.l  Appeal  Uol.  2180  to    218    2P    II. 

2  Appjal  — Municipality —BuildMg,  sanc- 
tion for  erection  of  61  P  L  R  190j  5  col, 
2241    P  11. 

3  ApplicaLitiou  for  leave  to  appeal  to  ptivy 
Couucii  — Cos's  -Exoculiou.  11  C  W  N  860  34 
C  850  cjI  673  P  II. 

I  Application  for  leave  to  appeal  tj  p. ivy 
council  Grouudd  for  refusal  lu  be  staled  10 
U  VV  IS  o45    col  l(i86    P  I. 

5  Appliciiio'i  for  leave  to  appeal  to  privy 
council       75    P  R    1901    ool    2£b6    P  II. 

6  CeruUcalo  of  appeal  lo  -  Wuiv^r-Charge 
on  property  sold  —  .\bandonmont  (jf-Appeal 
to  pnvy  cuuucil.  30  C  238-31  C  57  col  596 
P  1. 

7  Court's  power  to  extend  time  for  giving 
security-Appeal  lo  privy  council.  87  P  R 
1908-153    P  W  U     1908    col  1686    P  1. 

8  Death  ol  uppelJaijL-RLpieoer\talive  not 
btougbtupon  itcoid-Dacree-Uevisiou,  26  B 
317-4  B  L  K  23  col    13.iO  1'  I 

9  Execuuou  Slay  of  proceedings  in-Courta 
iu  India,  powers  of,  29  M  379.  Hee  stay  exe- 
cution    ^.u  15. 

10  Exccuiioo,  stay  of— Its  decree  whea 
the  apical  lo  the  pnvy  ccuncil.  5  C  W  N 
562  col  1687  P  1, 

II  Governor  geLerals  agent  ol  in  Bhopal 
— Appeal  agebt— Decree  bated  on  an  awaid, 
12  u  W  N    &t)5  col  zlQi  P  II. 

12  Guardian  and  Wards  Act  — Nominal 
guardian  Court'sj  power  acting  extra  Cur* 
sum  curiae.     8  C  W  N   37  col   817  P  1. 

13  luturlocatory  order  aguiust—Effect  of 
case  not  satiolyiug— Siatutoiy  couditiuns.  28 
A  28    coJ  2182    P  11. 

14  Leiierd  patent  —  Disciplinay  Jurisdic- 
tion -  SuspeLHou  of  Vhkil- Leave  to  appeal. 
10  B  L  R    21-3  M  L  T  131  col  1575   P  li. 

15  Ijimiiaiion-  Sufficient  cnu&e  — Similar 
fcuiib  — 'Jiansler  of  appeal.  30  C  369  cei  1727 
P  1. 

16  Lies  not  lies— Courts  of  polilical  agents 
atd  ASristui  t  polilical  agents.  10  C  W  N 
361-33  C  219    Cwl.  2439    P  11. 

17  Waiver-  QuCbtiOu  as  to  —  Ground  not 
token  iu  tbe  appeal  court  iu  India.  11  G 
W  N    73J.     btt  Wa.ver. 

18  Revenue  appeal -Misj  Muder  of- Suit 
to  conlestftiienutioua  by  widow -Acqu.eiCcuce 
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—  Assent    by    only     reversioner,      83    P    L    R 
l!»05-l  V  11  li)05    cal    1383   V  I. 
Aapoarance 

1  Dotault  \u-See  appeal  supra  No  98  to  100. 
iVppellant 

1     Death    ol  -See  appeal    supra  No  96. 

Appellate  Court. 

1  Discietioii  of  To  take  further  evidence, 
23  A  121  col  1257  F  I. 

2  Discretion  of —  Admissibility  of  addition- 
al evidence  ou  appeal — Suit  for  right  of  way. 
G  C  W  N  31  ool  1(381  F  I. 

3  Dutyof-To  decide  if  Lower  Court  had 
jurisdiction.  U  B  R  1901  p  6  p  3  jurisdiction 
col  M02  P  II. 

4  Duty  of  — Appeal  by  some  only  of  the 
plaintiffs  -  Alienation  by  a  Sikh  Jat  in  favour 
of  issue  from  a  Mahomedan  v/oman.  190  1' 
L  R  1908  col  1676  P  11. 

5  Duty  of  — Second  appeal  — Sale  set  aside. 
6  0  L  J  102  col  1130  P  I. 

6  Duty  of — Taking  notice  of  fads  accur- 
ling  after  judgment  —  Discretion  —  Mortgages 
executed  same  day — Priority — Joint  tenancy  or 
tenancy  in  cummo7i. 

A  Court  of  Appeal,  iu  considering  the 
correctness  of  the  jadgmeut  of  the  Court  be- 
low, will  generally  couliDe  itself  to  the  state 
of  the  case  at  the  time  of  such  jadgmeut 
and  will  not  take  notice  of  any  facts,  which 
may  have  arisen  subsequently.  But  it  will, 
iu  exceptional  cases,  depart  from  this  rule, 
Bpeoially  where,  by  so  doing,  litigation  can 
be  shortened  and  the  ends  of  jastice  best 
attained.  In  this  case  the  Plaintiff  was 
given  leave  to  amend  his  plaint,  so  aa  to 
adapt  bis  case  aud  prayers  tor  relief  to  the 
new  facts,  the  amendment  not  altering  the 
nature  of  the  case. 

If  two  mortgages  are  executed  on  the 
same  day,  that  which  was  executed  first  takes 
priority,  and  evidence  may  be  given  to  as- 
certain which  was  in  fact  executed  first. 
Where  this  cannot  be  ascertained,  the  mort- 
gagees would  toke  as  j)int  tenants  or  tenuuts 
in  common.  3  Deg.  J  and  S  116  followed, 
HAM  UaTaN  SAHU  v.  BISHUN  CHAND. 
now  N  732  =  6  CLJ74. 

7  Duty  of— To  extend  time  for  paymant 
of  money— Pre  emption  case  — Interpretation 
of.     48  P  R  1906  col  1493  P  I. 

8  Duty  of —  To  fix  the  hearing  of  a  Civil 
appeal  so  as  to  allow  one  month's  notice  of 
hearing.  U  B  R  1903  p  1  p  15  (0  P)  col 
1529  P  1. 

9  Duty  of  —  To  raise  proper  issues  and 
decided  controversial  points  and  thus  leave 
no  room  for  complaint  iu  second  appeal.  10 
B  L  R  492  coi    1684  P  I. 

10  Duty  of — Regarding  judgment  passed 
by  it.     U  B  R  1905   p  34  col  1684  P  I. 

11  Duty  of-Decision  on  all  issues  of  fact — 
Appeal-Procedure.     6  B  L  R726  col  2105  P  II. 

12  Duty  of-Appeal  by  defendant  decreed  — 
Remand  30  A  b67-A  W  N  1908  p  140  ool 
2190    P  11. 

,13    Duty    of— Courts  decisioa   which   had 


i  no  jurisdiction.  AWN  1902  p  222—25  A  174 
I  CO11270  P  I. 

1  H  Functions  of —  Suit  against  corpora- 
!  tion  of  Calcutta  —Accrual  of  the  riglit  to  8\xe, 
!  9  C  W  N  217-32  C  377  ool    174    Pli. 

15  Pantions  of — Contract  of  sale  of  gooda 
whether  aflected  by  falsified  bought  and  sold 
notes.     8  C  W  N  489  ool  348    P  I. 

16  Functions  of  -No  appeal  by  plaintiff  — 
Power  to  pass  decree  against  another  defen- 
dant.    31  C  613-8  C  W  N    496   ool    1646    P  I. 

17  Functions  of — Findings  of  fact — Inter- 
ference with  ou  second  appeal-Effect  of  en- 
try in  collectors  record.  5  B  L  R  956  col  1246 
P  I. 

18  Functions  of-  Diseppearanoe  of  next 
revorsioner — Suit  to  impeach  alienation  by 
widow.     1  A  L  J  380   col    1273    P  11. 

19  Function  of  —  Suit  for  injunction — 
Maintainability  -  No  notice  — Limitation.  4 
M  L    209—28  M57    col  1342  P  II. 

20  Function  of — Appeal  filed  with  delay 
— bufifioieut  cause  — Disccretion — Duty  of  ap- 
pellate   court.     25    M  166  col  1730    P  I. 

21  Functions  of-(Jontract  of  sale  of  gooda 
whether  affected  by  falsified  bought  and  sold 
Notes      31  C  614  col  348  P  I. 

22  Functions  of  —  Appeal  against  order 
refusing  to  stay  execution — Decree-Ordor- 
Di  cretion  of  court.  6  B  L  R  780-29  B  71  col 
1117  P  I. 

23  Jurisdiction  of— Appellate  Court  can 
stay  sale  in  execution  of  a  money  decree 
pending  appeal.  11  G  W  N  1030-31  C  1037 
col  1284    P  I. 

24  Jurisdiction    of— Appeal— Transfer    of 
j  part  heard  appeal  to  additional  judge,  legality 

of.     8  C  W  N  705  col  787  P  I. 

25  Juiisdiction  of— Appeal.  31  C  344  col 
1271  P  I. 

26  Order  of  without  jurisdiction  — Decree 
—  Execution  — Injunction  order  directed  to 
an  officer  of  the  Court.  26  B  283  col  1149 
P  I. 

27  Order  of  without  jurisdiction  — Execu* 
tion  of  decree-  Appeal  against  order  passed. 
7  B  L  K682  col  1178  P  I. 

28  Order  of  without  jurisdiction  — D-crea 
obtained  against  former  administrator  aud 
executed  iu  an  illegal  way,  29  B  98  ool 
986  P  I. 

29  Order  of  without  jurisdiction  — Appel- 
late Court   returning  plaint   for    presentation 

i  to  proper  court.     25  A  174  col   1270  P  f. 

30  Merger  of  Lower  Courts  decree  into 
that  of  —  Appeal^  dismissal  of  —  Review— Ju- 
risdiction.    4  C  L  J  566  col  12655  P  I. 

81  Mii-joinder  of  parties— Irregularity  not 
cured— Joinder  of  parties,  26  B  259  —  3  BLR 
878  col  1234  P  I. 

82  Pleason  — Evidence  —  Objection  as  to 
admissibility  on  appeal.     28  G  142  col  155  P  I. 

83  Power  of— Validity  of  tender  — Appeal 
— Objection  not  taken  in  plaint  or  at  settle- 
ment of  issue.     26  M  363  col  1626  P  II. 

84  Power  of  — Appeal  against  an  order  of 
the  District  Judge  dismissing  the  suit  — Such 
order   amouuts   to  a  deoreee.    10  0  G  245  col 
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1267  P  1, 

36  Power  of— To  add  particr  —  Plaint 
aniHn('iu>>ub  of.  1  L  B  II  1900-02  p  252  col 
2Gi>d  P  ii. 

86  Power  of  — To  alter  finding— Doiivery 
of  land  standing  crops  -  Appeal  from  order  of 
execution.     3  L  B    li  1.906  p  129  col    1509  P  I. 

37  Power  of— To  amotid  plaint  by  appel- 
late—Parties— Suit  for  recovery  of  advances 
made  by  sbebait.  5  C  W  N  273  coi  1279 
P  I. 

88  Power  of  — Decree  —  Memorandum  of 
appeal,  amendment  of.  3  O  U  5IG  col  1280 
P    I. 

89  Power  of  — To  base  its  decision  on  the 
BUggostion  by  a«plcader  as  to  a  malter  of  fact. 
11    0  W  N    130  col  978  P  II. 

40  '^o  call  per  security  from  respondent. 
3  C  L  J    67  coi  896  P  I. 

41  To  go  behind  first  ourts  order  setting 
Bside  a  ward  for  misconduct  of  arbitration, 
66  P  \i    1907  col  1229  P  I. 

42  To  interfere  —Irregularity — Oonditioo 
of  sale  depricatory—Purchase  with  notice. 
11    OWN    1109  col  554  p  I. 

43  To  interfere  -  Adverse  possession  plead- 
ed in  apppal —LimiiaLion  -  Female  trustees. 
6    0  L  J   621    col  962    p  II. 

44  Power  of— To  make  a  co  defendant  li- 
able upon  appeal  by  Olio  defendant  aloae.  27 
A  23  col  203  L  p.  II 

45  Power  of  Decree  by  appellate  court 
in  favour  of  person  not  appealing  when  may 
be  passed.     28    INI  229  col    1650  »'  ■. 

46  Power  of— To  qa>^9t.ion  admlssiblity  of 
document.     103  P  R    1908  col    2413  p  II. 

47  Power  of  remand  —  Docrae  more  than 
plaintiff  was  content  with.  34  0.  996  col  : 
1666    p    I. 

48  Power  of  to  return  plaint  for  repre- 
sentation to  propor  c  )urt.  25  A.  174  col  ; 
1270   p.  I. 

49  Power  to  stay  execution— Execution 
of  decree.     9  0  W  N  123  col  165;:3  p  I. 

50  To  stay  further  procei  dings— Appeal 
against  preliminary  decree.  31  0.  722  col  : 
1494    p.   I. 

51  To  stay  proceedings  in  pursuance  of  an 
order  appealed  against.  3  U,  L.  J,  29  col  : 
1278   p.  I. 

52  Power  of  — To  take  nolico — Interest 
from  date  of  possession  — Dispossession  of 
mortgage.     11   0  W  N   732  col  1820  p  II. 

68     Poiver  of-Toveyy  dicrec  on  grounds  aris 
ing   suhseqiient   to  decree-Part nprsJilp-Partner 
both   a  creditor  and  debtor — Appeal-E oidence — 
Suiety. 

When  an  individual  is  a  common  partner 
in  two  houses  of  trade  no  action  can  be 
brought  by  one  hou^o  against  the  other  house 
upon  any  transaction  betv/een  them  while 
Buch  an  individual  remains  a  common  part 
ner. 

Ihe  fact  that  a  partner  was  partly  in- 
terested both  as  creditor  and  debtor  cannot 
stand  in  the  way  of  adjusting  the  rights  of 
tbo  partners. 

It  is  open  to  the  High    Court    to    vary    a 


Appellate  Cjurt    (Cmtd) 

decree  under  appf>al,  not  only  for  error,  but 
also  on  ground.-^,  v/hioh  havo  come  into  exia- 
tenco  siaco  it  was  passed— 6  Bom.,  113,  re- 
ferred to. 

An  Appellate  Court  must  bo  slow  to  differ 
from  the  orfiimxto  of  the  prosidi-ig  Judge  of 
Original  Court  as  to  the  credibility  of  the 
witnesses    (xamined    before  him 

Liability  of  suro'v  discussed.  RUSTOMJt 
ASPANK\KJIu  SFIKTK  PARSFIUTaMDAS. 
3B  L  R2iJ7-=26  B  606 

54  Procodure  nf  —  Discovered  to  be  a 
minor.   1   L  B  II  1900-1902  p  33  col  2033   P  II. 

55  iie-iitn'ion  of  co  'jiig-il  rghts  --  Juris- 
diction   of  nia.isif.     8  U  W  N  705  c  j1  789   P  I. 

Application. 

1  .'\s  furth'ir  appeal  when  admissible  136 
P  R  1903    (Note    ca.se  p  622)  col  725  P  II. 

2  For  amendm-^nt  of  decree  —  Appeal  to 
Privy    Council.     80    C   679  c  ■!    1292    P  I. 

8  For  appointment  of  a  rrceivor.  See  0 
P  0  Act  V  of  8908  OXXXIX  R  1,  3—492, 
494,  O  XL  R  1  to  3-S  503  col  1635  to  1638 
P  I  ;  1640    to  1644   P  I. 

4  To  bring  on  record  respresentative  of 
respondent  in  second  appeal.  10  B  L  R  509 
col  1983    P  I 

5  For  embodyii  g  agreement  bypothi- 
cating  properly  and  grautiig  time  fili'd  by 
parties  in  tx.cution  proceeding;",  18  P  L  R 
1903  col  463    P  I. 

6  For  enlargement  of  time-Application  to 
be  made  to  the  court  of  first  instance  not  to 
the  Appellate  Court    26  B  12l  col  699   P  I. 

7  F  r  execution  of  d'?cree  See  i)  PC  Act 
V  of  1908  S.  48  —  S.  230  c  )1    1138    to  1145  P  I. 

g  For  execution  of  decree- '\mei.(lin';nt  of 
—  Jurisdiction  of  Court  to  which  d' cree  ia 
transferred  for  execution.  4  0  C  33  5  col  1405 
P  II. 

9  For  leave  to  sue  in  forma  pauo  ^ris  filed 
within  limitation  period  — 59  P  R  1903  col 
1721    P  I. 

10  For  leave  to  sue  in  forma  pauperis 
filed  within  limitation  period  -  Paup.M-  suits  — 
"  Right  to  suo  "     3  L  B  R    248    cl    1631    P  I. 

11  For  ordpr  absolute-Execution  of  dacree. 
24  A  542    col    1993  P  I. 

]12  Order  striking  of  an  application  and 
one  dismis=!ing  i^  in  default — No  di.-tioctiou. 
12  C  W  N  3  col  1735  P  II. 

13  By  a  person  not  a  party  tn  suit  -Petitioa 
for   divorce.     30  C  489  col.  97  P  I 

14  By  a  person  nr>t  a  party  to  suit  Alleged 
adultera'ss,    applicotion     by.     30  C     490      col 

910  P  II. 

15  By  a  p-^rson  to  be  substituted  for  plain- 
tiS.     57  P  R  1903  col  1535    P  I. 

16  For  possession-Exi^ciitiin  of  decree — 
Mortgage  decree.     4  L  B  R  83  col  687  P  I. 

17  For  probate  —  Qtiestn  ns  of  title--Re- 
vocation  of  probate.  2  P  L  R  1902--7  P  R 
1902  col  2187  P   II. 

18  For  IProbate  Act  S.  71— Obj-otion  to 
applicalion.  1  L  B  R  1900-1902  p  212  ool 
526  PI 

19  For  rateable   share  of  assets.     Applica- 
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iiou  to  bo  made  to  court  wViioh  passed  the 
decree  or  to  wliich  it  wmb  t:ciit  for  txecution. 
1  \j  B  R  1900  11)02  p  121  col  1191   PI. 

20  >' or  rateab'o    sharo    of    asspts — Attach 
nient  by  court    without    jurisdiction.     6    PR 
190.3  col    IIRGP  I. 

21  For  vefand  ofamouut  of  Gxparto  decree 
Bet  aeid  -Limitation  Act  Art  17B,  179-28  0 
113   col    1995    I'   I. 

22  For  re  hearing  of  appeal.  6  C  W  N 
816  col    1660  P  I. 

23  For  removal  of  attachment-High 
Court- Attached  property.  1  L  B  II  1900-1902 
p  180  ool  1617    P  I. 

24  For  removal  of  attachment— Sale  of 
perishable  property  under  attachment  dur- 
ing pendency  of  application  for  removal  of 
Rktachment.     4  L  B  K  16  col    1362  p  I. 

25  For  removal  of  attachment — Attach- 
ment of  property.  4L  BR  1907  p  82  col 
1521  PI. 

26  For  removnl  of  attachment— Bar  to 
BUit  — Suit  for  recovery  of  attached  property. 
4  L  B  R  1907  p  75  col  1521   P  I. 

27  For  review — Time  occupied  «in-Appeal 
filed  after  time.  ILBR  1900-1902  p  313 
eol  1726  P  I. 

28  To  set  aside  award —Discussed— Re- 
ference to  arbitration — Award — lowers  of 
arbitrators.     29  C  167  col  1205  col  1205  P  I. 

29  Tq  set  aside  award — Revenue  Court- 
Rent  of  tank,  suit  for.  SOWN  804  ool  27 
FIX. 

80  To  set  aside  award.  5  0  W  N  813  ool 
1979  P  I. 

81  To  set  aside  dismissal  of  suit— Order 
aismissing  suit  for  default — Deposit  in  Court 
or  security.     4  L  B  R  p  17  col  768  P  I. 

32  To  set  saida  sale — Construction — 
Decree  holder.     13  M  L  J  281    col  1190  P  I. 

83  Under  s  108  C  P  0  treates  as  appeal 
—  Order  rejecting  petition  under  s.  336  0  P  C. 
8  P  R  1903  col  1155    P  I. 

84  Under  s.  278  0  P  C— Enquiry  into 
applications  for  removal  of  attachment.  1  L 
B  R  1900—1902  ool  1517  P  I. 

APPinted  heir 

1  Appeal  cannot  be  withdrawn  after 
commencement  of  bearing  of  appeal.  24  P 
L  R  1906  ool  1665  P  I. 


Appointment. 

1  Of    female   as   trustees — Discretion    of 
Court.     Court.     4  L  B  R  66  col  2310  P  I. 

2  Of  guardian — Absence   of   order   of   ap- 
pointment.    30  0  1021  col   1616   PI. 

S    Of   heir — Custom — Succession — Bight    of 
remote  collaterals  to  object. 

In  a  suit  by  the  plaintiffs,  collaterals  in 
the  tenth  degree  to  the  deceased,  against  his 
appointed  heir  for  possession  of  property  left 
by  him. 

Held,  that  though  there  is  no  arbitrary 
bar  aa  regards  the  degree  of  relationship  en- 
titling collaterals  to  sue,  the  onus,  uider  the 
circumstances  of  the  case,  was  shifted  on 
the  plaintiffs,  to  prove  that  they  w.ra  entitled 
io  flucoeed  to  the  property  of  tht  deoeased.aad 


Appointment     '{Contd) 

to  object  to  the  defendant's     appointment  M 
an  heir. 

Held,  alfc'o,  that  the  presence  of  widows 
of  neiirer  collateral;;!,  whose  collusion  with 
the  defendant  was  not  proved,  was  a  bar  to 
the  claim  of  tlie  plaintilTH,  it  being  establish* 
ed  that  the  widows  Wk  re  ejiti'led  to  succeed 
collaterally.     SAWAN  SINGH  v.  HARNMAN 

162  P  L  R.  1901 

4  Of  lieir  Succession  — Death  of  appoint* 
ed  heir  during  hiy  adoptive  father's  liietime. 
51    p  1906— 124  P  L  R  1906    col  748   P  II 

5  Of  Plea  of—Application.  5  C  W  N  816 
col  16G0  P  I. 

6  Power  of— Will  conferring  general 
power  of  appoiutr.iout — Exercise  of  th« 
power,     26  M  515  col     126  P  I. 

Apportionment. 

1  Of  compensation — Permenent  tenancy 
—  Landlord  and  tenant.  30  C  801  ool  liOP  II. 

2  Of  compensation  —  Award  by  oolleoior--« 
Limitation.     7  C  W  N    538  col  846  P  I. 

3  Of  compensation  —  Landlord  and  tenant 
— La»)d    Acquisition    Act   1870. 

Under  the  Land  Acquisition  Act  thd 
1  andlord  is  entitled  to  gel  as  compensatioa 
the  amount  of  rent  payable  to  the  landlord 
capitalized  at  so  many  year's  purchase  and 
the  money  value  of  the  chance  of  an  en- 
hancement of  the  then  existing  rent,  and 
the  tenant  is  entitled  to  the  balance.  SHAMA 
?  Bose   V.   BRAKODA    S.  DASI,    28    0  146. 

4  Of  debt — Partition  of  father's  estato 
between  brother  and  minor  sister.  27  M  10 
ool  1109  P  II. 

5  Of  mesne  profits  and  interest  thereon— 
Decree  for  mesne  profits — Contribution.  7 
0  L  J  454  (P  C)  col    1785  P  II. 

6  Of  mortgage  debt— Pu  chaser  of  mort- 
gaged property.     30  C  755  col  651  P  I. 

7  Of  mortgage  debt-Contribution  against 
purchasers.     5  C  W  N  423  col    641  P  I. 

g  Of  mortgage  debt— Purchase  by  mort* 
gagee  ^f  the  equity  of  redemption  in  portioa 
of  the  mortgaged  property.  26  A  72  ool  1767 
P  II. 

9  Of  payment— Appropriation  to— Wards 
interest  — Bond  bearing  interest  col  1370   P  II, 

liO  Of  payment— His  right  to  appropriate 
payments.     4  M  L  T  326  coi  ?21  P  IJ. 

11  Of  payment  —  Certificate  of  appeikli 
form  of.     31  0  72  (P  C)   col  696  P  I. 

12  Of  rent— Landlord  and  tenant-Assign- 
ment of  right  to  recover  rent.  26  M  640 
ool  140  P  II. 

18  Of  rent—Landlord  and  tenant— Trani- 
fer  of  lessor's  interest  by  operation  of  law, 
33  C   786  col  542  P  I. 

14  Of  rent— Contribution.  7  0  W  N  453 
ool  1503  P  II. 

Appraieement  proceedingrs. 

i  Decision  on  application  under  S.  43  N 
W  P  Rent  Act.    25  A  282  col  1007  PI. 

Approbation  and  reprobation. 

\  Pleadings  —  Defendant  approbatig  and 
reprobating.    6  B  L  K  1103  ool  95d  V  II. 
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Arbitratioa. 

ft.  Agreement    to  refer    to  arl)ilratioo. 

b.  Appliculion    to  rof(;r  to  arbitratiou. 

c.  CuurtB    p  wer    to  supersode, 

d.  Parties    to  refarenco, 

e.  Private    reference     to. 

f.  Bevocatiou    of. 

g.  Submission    to  arbitration. 

a.     Agreement  to  refer  to  Arbitration. 

1  Court  acting  aa  arbitrator — Extra  our- 
BUm  curiae.     iO  C  W  N  835  co)  693  P  II. 

2  Agreemanb  to  refer  to--Order  of  a  ra* 
ferencQ  is  a  decree  and  is  appealable.  126  P 
R  1907  col  910  P  I. 

3  Agreement  to  refer  future  disputes  to 
arbitrators  to  be  apppoiuted  by  parties  on 
disputes  arising.     95  I*  L  Yi  1905  col    1710  P  /. 

4  Agrdomeub — Application    to  filo    the    re- 
ference   to  arbitration    inspite   of  the    dofeu* 
dant'd     denial   of   execution     of    tbe    agree 
ment    to  refer.     84  P  R  1901  col  1226  P  I. 

6  Agreement— Reference  to  arbitrator  out 
of  court— Application  to  file  tbe  award.  9  B 
L  R  259  col  2349  P  II. 

6  AgreemtDt  to  refer  to  arbitration- 
Award— Finality  of— Power  of  arbitratorp,  29 
C  167  (P  0)  col  1205  P  I. 

7  Agreement  to  refer  to.  arbitration  out 
of  court  during  pendency  of  suit.  AWN 
1904  p9Qol404  PI. 

8  Agreement  to  refer  to— Procedure. 

A  defendant  ia  a  suit  for  dissolution 
of  partnership  applied  to  Court  for  the 
BUit  to  ba  referred   to  arbitration. 

The  application  stated  that  the  defen- 
dants had  agreed  in  another  suit  to  arbi- 
tration. The  plaintiff  in  this  si^it  was  no 
Earty  to  tbat  suit  or  the  agreement  to  refer 
ut  had  expressed  his  williugoess  orally  to 
be  bound   by  that  arbitration. 

The  Court  passed  aa  order  referring  the 
suit  to  arbitration. 

Per  Maclean,  C.  J.— That  the  order  was 
illegal  as  geortian  52S  of  the  Civil  Procedure 
Gode  does  not  apply  where  there  is  a  pend- 
ing suit.  Mere  agreement  to  refer  to  arbi- 
tration is  not  an  agreement  within  tbe  mean- 
ing of  section  375  -That  section  contenoplates 
tbat  the  subject  matter  oi  the  suit  must  be 
adjusted  by  the  agreement.  4  Bom.  1  dis- 
sented from. 

Held  and  Stevens,  J.  J"  —Without  express 
Ing  any  opinion  on  the  questiovu  whether  any 
agreement    to  refer   may    under   any  oircum- 
stanoed  amount  to  an  adjustment  of   a  suit  In 
the  sense  of  section  375. 

Held,  that  the  present  applioation  wa» 
not  made  with  advertauc«  to  section  875  or 
with  a  view  la  the  adjustment  of  the  suit 
within  the  meaning  of  that  seotion  and  tbat 
sections  506  and  523  were  inapplicable  to 
the  case.  FAKIR  CH AND  DAS  v.  TINOOW- 
RI  DEY.    7  C  W  K  laO. 

9  Agreeraent  to  refer  arbitration— Objao- 
lion  to  filing  of  award— Decree  in  aooordauod 
with.    aOU    355  001   1094  P  I. 

10  Agreement  to  refer  to  arbitration  after 
toatitatiQa  of  suit,    4  0  C  H  aol  405^  P  l> 


Arbitration    (Cont<l) 

b.     Application  t  >  rkfkii  xo, 

11  Oial  lipplica'i  )!i  'f  pwrtiea  re'luood  t<0 
writing  by    jad»?me'it      30  A  JT  ool  1206    P  I. 

O.      COtTlT'S  I'OWtttt  TO   SUPERSEUE. 

12  C(jUit'a  powor  Ij  suporsed  tlie  order 
of  rofereiica  r'>  arbitration.  11  M  L  J  1901  p 
128  col  169-2  P  I. 

13  Court's  power  to  isaue — Gomiuisaion  to 
examiae  witneas— Arbitration.  7  B  L  R  560 
col  1206  P  I. 

d.       PARTIB3  TO    REFERENCE. 

14  By  agent  of  judgment  debtor  —  Question 
of  oo8\8--Exeoutioii  cf  decree.  SOU  263  cjI 
456    P  H. 

15  All  the  parties,  no*:  concarred  In  by 
all  the  parties-  Validity--A ward.  U  C  W  1^ 
1152   contra    17  M  L  J  394    col  1205      I 

1$  All  the  parties-- Rafereuc J  m  id-i  with- 
out consent  of  all  the  partioa.  Award,  vali- 
dity   of.     9  C  W  N  873  col    1207    P  I. 

17  All  parties -- Application  signed  by-- 
Pleader  holding  a  Vakalatoani-i  not  signed  by 
the  clients.     29  A   423  col    1205  P  f. 

18  All  parties-Partnership  — Winding  up 
suit—Consent  of  parties  necessary.  2%  M  47 
col    1203  P  I. 

ISl  By  guardian  of  a  n^inor  without  oouri'j 
sanction.  Validity  of.  4  P  R  1907  col  1206 
P  I. 

20  By  guardian  of  a  minor  to  refer  matter 
in  issue  to  Hrbitration.     28  A  35  col    1207  P  I. 

21  By  guardian  — Decree  on  award-Sanc- 
tion   of  not  neoQsaary.     26  B  293  co-l  1622  P    I. 

22  By  guardian  — Biral  applicant,  p>wer 
to  refer  to  arbitration.  6  A  L  J  101  col  809 
P  I. 

23  By  guardian  of  a  minor-Sanction  of  the 
court — Submission  to  arbitration.  Bi'idiiig 
award.     17    O  P  L  R  1904  p  147  col    2094    PI. 

24  By  Hindu  family  m*oager  — Ma')agar'g 
power  to  ref«r  disputes  to  arbitratious.  5  B 
L  R  85-27  B  287  col  953  P  I. 

25  By  Hindu  widow  or  daughtar,  efleob 
on  reversione.     4  A  L  J  365  col   491  P  II. 

24  By  pleader  of  a  party  not  specially  au- 
thoriz^^d  to  mikd  reference. 

When  on  appeal  a  decree  passed  in  ao- 
oordanoe  with  an  award  was  set  aside  oxx 
the  ground  tbat  the  pleader  for  the  defea- 
dant,  who  applied  for  refetanoe  to  arb«tra- 
tion,  was  not  specially  aathorized  foe  th« 
purpose  — 

Held,  that  the  ordur  of  the  low^er  Ap- 
pellate Court  wa3  right,  fhere  being  nothing 
to  show  that  the  reference  to  arbitratioa 
was  acq;Uie3oed  in  by  the  aubaequent  oonda;:t 
of  the  defendant -24  Cal.  46"J,  referred  to. 
SlIEO  D\S  MIS310R  u.  BlUJ  NANDAH 
PEtlSHAD.     7  C  W  If  343 

25  Party  dyii'g  before  award— Court  oau 
not  make  a  second  reiaroacft.  AWN  rJ03  p 
226  00 1  1691  P  I. 

26  Silent  party,  effect  on  conduct  of  a 
party  not  jjining  in  a  reference  to  arbitra- 
tion.    28  0  303  col    1304  P  I. 

B     Private    BEFERm:«CB  to. 

27  See  Act  V  of  190S  Civil  Procedure 
Code  Sob.    ]LI.  R  20  ools  17U  to  171ft  P  L 
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28  Appeal  — Heviaion — Award-Private  do 
croc.     '66  (J  Ibl  cjI  13n2  P  I. 

29  Appi'.vl-Reviaiou— Award.  1  P  R  1908 
col  1712  P  I. 

30  By  parties  pending  a  suit — Applica- 
tion to  file  the  award,  8  B.  L.  R.  777  col, 
1711    P    I. 

SI  Arbitration  award,  private  —  Decree 
-Appeal.     2  0LJ    153  col.  1709  P  I. 

32  Award  made  a  rulo  of  court — Appeal. 
AWN  19u3    p  64  col  1709  P  I. 

83  Awatd-Applicatioi)  to  file  award-Juris- 
diciioii  to  8et  aside  award — Miacouducl.  13  M 
L  J    275  col    IG98   P  1 

Si  Award  ou  an  arbitration,  held  wiLho  ut 
Court's  intervention.  U  B  R  1906  p  3  (spa  : 
Relief.) 

86     Award-Leave    to    filt)    by  plai»itiff,   ap 
application  for— Discretionary  power  of  Court 
to  remit    award    for  reconsideration    to    arbi 
tratora.     29  0  793  col   894  PI. 

86  Award— Agreement.  3  B  L  R  431-26  B 
76    col    1601  P  I. 

f.  Revocation  of. 

87  Delegation  of  duty  by  arbitrator.  24 
A  812    col  1693  P  I. 

88  Revocation    of  submission    to    arbitra 
tiou.     29  A  13   col  2386  P  II. 

g.  bUBMISSION  TO    ARBITRATION. 

89  Submission  to  aibiliation. 

Held,  that  the  fact  that  counsels  of  both 
parties  acceded  to  the  appellate  courts  sug- 
gestion of  viewing  the  locality  did  not  con- 
stitue  the  proceeding  on  arbitration  and 
make  the  desision  non  appealable.  KE3- 
SOWJI  ISSUR  V.  THE  GUEAT  INDIAN 
PENINSULA  RAILWAY  GO.  il  C  W  N 
72i  P  C 

See  for    other  facts   col  1313  P  I. 

40  Submission  to  arbitration  —  Ilevoca- 
tiou    of  reference.     3  A  L  J  613  col  23d6  P  II. 

41  Submission  to  arbitration-Matter  re- 
ferred to  secood  arbitration  during  pendency 
of  appeal.     2  A  L  J  477  col  1668    P   I. 

42  Submission  to  arbitration-Partition.  24 
M  326   col   1601  P  I. 

43  Failure  to  give  within  which  to  file 
award.     AWN  1908    p  59  col  1691  P  1. 

44  Want  of  provisions  fur  difference  of  opi- 
nion-Judgment not  in  a  ceo i  dance  with  award 
— Appeal. 

When  the  arbitrators  have  given  an  unani- 
mous award,  the  award  is  not  a  nullity,  be- 
cause no  provision  has  been  made  in  the 
order  of  reference  for  a  contiogency  that  has 
never  arisen,  viz,  that  the  arbitrators  might 
have  differed.  17  W  R  30  followed,  4  W  R  4, 
14    W  R  150   and    8  A  64  disticguisbed. 

Section  115  Civil  Procedure  Code  1908 
does  not  allow  an  appeal  on  the  ground  that 
the  judgment  is  in  excess  of  the  award,  but 
ouly  on  the  ground  that  the  decree  is  so.  BE- 
PIN  BEHAKY  SEN  u.  KRISHNA  BEHAliY 
SEN.     8  0  L  J  475. 

45     Want  to  provide  fur    difference  of  ope 
nion   where  award   unanimous. 

Held     (1)  that  where    arbitrators    resolve 
thai  iheii;  ^wftcd  sh^ll  be  put  ia  the  U\im 


Arbitration     (Contd) 

of  a  document  and  signed  by  them,  nothing 
but  that  document  can  be  treated  as  the 
award. 

(2)  That  one  arbitrator  cannot  delegate 
his  powers  of    decision    to  another. 

(3)  That  when  arbitrators  have  been  ap- 
pointed by  agrenment,  and  no  provision  has 
been  made  for  a  difference  of  opinion, 
the  award  is  invalid,    unless  it  is    unanimous. 

2,    Upper  Burma    Rulingf--,    1892-96,     page 
276  18.     MA    THEi    TIM  r.  MA    SAW  KIN  ; 
MAUNG    KE.     XJ  B  R    1903  P  1 
Arbitration   Act  IX  oi  189d. 

1  See  Act  IX  of  1899—  Arbitration  Aot 
cols  892  to  895  P  I. 

2  Ss.  2  and  19-Revision  — Power  of  Chief 
Court,  under  section  70  (1)  (b)  Punjab  Courts 
Act  1884— "  Could  be  instituted  iu  a  Presi- 
dency Town  "  in  section  2  Arbitration  Act. 
Construction  of.  144  P  R  1908  col.  425  P  II. 
No.  6  (Read  144  for   146). 

3  S.  14  — Award  made  beyond  time  En- 
largement of  time — Concealment  of  names 
and  appointment  of  arbitration.  13  C  W  N 
63  col  1443  p  II. 

4  S.    19-144  PR    1908.    See  No.  2  supra. 

5  S.  19 — Arbitration  —  B( coarse  to  ordinary 
tribunals-Proceeding  with  the  reference  after 
suit  filed — Award  before  disposal  of  stiit — 
Effect. 

It  is  improper  to  proceed  with  a  refer- 
ence, when  notice  had  been  received  that  a 
suit  had  been   filed. 

The  right  of  reference  to  arbitration 
does  not  exclude  the  righf  of  recourse  to  the 
ordinary  tribunals,  and  is,  indeed,  subject 
to  it.  Where  one  party  has  referred  any 
matters  in  dispute  to  the  de3ision  of  a  Law 
Court  by  filing  a  suit,  the  other  party  may 
apply  for  a  stay  of  proceedings  under  section 
19  of  the  Act,  but,  failing  such  application 
or  in  the  event  of  such  application  being 
made  and  refused,  there  is  no  alternative 
but  to  submit  to  the  jurisdiction  of  the 
Court. 

Held,  that  an  award  obtained  by  one  of 
the  parties  during  the  pendency  of  a  suit 
can  have  no  operation  inconsistent  with  the 
decree  which  would  follow  the  judgment, 
MESSRS.  LOUIS  DREYFUS  AND  CO.  v, 
SEIH  SHIVAKRAM  HARKARANDAS,  } 
S  L  B,  ^^55. 

Arbitrator. 

1  Duty  of — Suit  upon  an  award — Award 
party  inoperative  — Mahomedan  Law — Inheri- 
tance—Custom. 23  A.  383—28  A.  11  col  : 
1859    P    I. 

^  Delegation  of  duty— Arbitration— Duty 
of  arbitration.     87  P  R    1902  col  1695  p  I. 

8  Functions  of-Discussed — Reference  to 
arbitraiion-A ward— Finality  of — Powers  of 
arbitrators,     29  C    167  col  1205  P  I. 

4  Functions  of-Removal  of  guardian  ille- 
gal—Delegation of  power  void  though  with 
consent.     8    U  W  N  37  col    817  P  I. 

5  Functions  of— Award  partly  inopera- 
tive—luherilaoce-Oustom.  H  M  L  J  149  ooli 
IS59   p   I. 
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$  Judicial  ofQoer  deeidirg  a  case  as  arbi- 
trator—  Proceeding  not  rendered  abortive.  4 
A  L  J  89   See  app  al  No  88. 

7  Misconduct  of-Arbitrator  making  pri- 
vate irquiries.  AWN  1907  p  75  =  4  a  L  J 
159  col    1703  p  I. 

8  Misconduct  of-Arbitrator  receiving  evi- 
dence horii  one  party  in  the  absence  of  the 
otber.     66  P  R    1U07  col  1229  p  I. 

9  Misconduct  of — Appoal  —  Arbitration 
—Award  modified  by  court.  13  P  U  1906  =  33 
P  L  R  19UG   col  1696  P  I. 

10  Misconduct  of--Duty  of  arbitration 
--Delegation  o!  duty.     29  C  854  col   1695    p  I. 

11  Misconduct  of-Application  to  set  aside 
award.    29  C   86  col  1700  p  I. 

12  Misconduct  of-Avvard  made  within 
time  allowed  but  filed  in  court  afterwards. 
8   C  W  N  916  col  1702  p  1. 

13  Mitcocduct    of-Heferenco     to    arbitra 
tion  — Grounds  for    revocation    of     reference- 
Arbitrator — Indebtedness    to    a    party.     29    C. 
278  =  6  OWN  235  col    1714  p  I. 

14  MiscunducL  uf  mbilralors —  Ap2>lication 
to  have  aioard    set    aside. — 

The  parties  by  an  agreement  referred 
their  dispute  to  three  arbitrators.  The 
agreement  was  filed  iu  ('ourt  and  the 
arbitrators  filed  what  purported  to  be  an 
award.  Defendant  objected  to  it  alleging 
thai  two  of  the  arbitrators  never  attend- 
ed even  one  sitting.  There  were  also  other 
objections.  The  Court  made  no  enquiry, 
dismisBed  the  objections,  and  passed  a  decree 
in    accordance  with  the  award 

Held,  that  until  both  arbitrators  and 
umpire  attend  every  silting,  hear  all  the  evi 
denoe,  bring  their  minds  to  bear  on  the 
points  at  issue  and  give  an  award  according 
to  tbeir  judgment  on  the  merits  of  the  evi 
dence,  there  can  be  no  award  in  fact  — 
HARPaL    SINGH  V.    AMIR    SINGH.     1  0- 

Cm    181. 

15  Misconduct  of-Reference  to  arbitra- 
tion—  Refusal  necessary  under  section  21  to 
bar  the   suit.     U  B  R    1901  p.  17    col    405  p  I. 

16  Non-attenda»ice  of  all  setting  of  arbi- 
trator—  Award — Objection  to  when  waived  — 
Appeal  against  decree  on  award  if  time.  2 
0  L  J    61  col.  1702  p  r. 

17  Powers  of-Nominal  guardian-Court's 
power  acting  extra  cursum  curiac-Arbitra- 
tor--3  0  W  N    37    col    817  p  I. 

18  Powers  of-  Reference  of  arbitration — 
Award-Fiuality-Powers  of  arbitrators.  25  P 
B    1902    col  1697  p  I. 

19  Powers  of— Award — Finality  ef — Ap- 
peal—Reversioner.  120  P  L  R  1902  col  1706 
P.  I. 

20  Beferaes  unable  to  act— Arbitrators — 
Beteree  — Consent  order — Referee  unable  to 
act.     4  B  L  R  212  col  2109  P  II. 

21  Soma  oi  iy  signing  the  award  -The  dis- 
ietion  arbitrator  signing  after  its  delivery 
into    court.     33  0  498    col  1706  P  I. 

22  Suit  agaiurii  In  appeal  — A  rbi  trator — 
Liability  of— Fraud.  26  B  132-3  BLR  691 
ool  «92  r  II. 


Arbitrator    {Contd.) 

23  Roforonce  to  invalid  award-  Where 
party  has  submitted  t  ■  jurisdiction  Irregula- 
rities not  vitiating  judgment.  30  M  292  -2  M 
L  J  209  col  1060  IMI. 

24  Refusal  to  net  decree  on  award— Ar- 
bitration      1  A  L  J  683  col  1703  P  I. 

25  Umpire    when  be    ia  to  act  final  decree 

—  Arbitration  -Award — Compromise.  1  A  L  J 
29 -A  W  N  1904  p  49  col    1694  P  1. 

26  Umpire  when  be  is  to  act — i  efusal  of 
umpire  to  act-  Power  of  Court  to  appoint 
a  fresh  umpire.  AWN  1908  p  159  col 
1692   P  I. 

Ariat. 

1      Mahomedan    Law-Gif^,     A  W  N  1905  p 

269  ool  1666  P  II. 

Armenian  Christian. 

1  Succession,  to  tlu  piopprty  of— Lex  loci 
wifh    ifferencetotJic  Euqlii^h   hno  of  succpssion 

—  Te'iilotlal  imu  of  Oudh  on  lh<i  iuiruduc'ion 
of  Briiif^h  Jiiiie  -  WiU — Constmcliou  of-- Jus- 
tice, Ecjnify  and  Good  coiiscii'vce — IntPntion 
of  lesiaur — Lnnimtion  Ac>  ( XV  of  li>77),  sch. 
11  arts  134,  136,  140  and  144— Champerty- 
Sale  in  ixiculi)n  of  decree  2ipuii  7?ior igage  (xe- 
cuted  by  a  holder  of  life  interest — Purchaser 
for  valuable   consideration  loithout    notice. 

J  ,   an    Armenian  Christian,  was   residing 
at  l.ucknow    wben    the    British    Government 
occupied    Oudh    ia  1856.     J.  died    in    1863    at 
Lucknow.     By  his  will,  dated  2l8t  September, 
1863,    J.  appointed  his  wife  his    executrix  and 
guardian  of  bis  minor  daughter,  D,  and  among 
other    things    made     the    following     bequest. 
"  I    give    and  devise    to    my  beloved  dRughter 
the  said    D."    (then    follows  a    specificiitiou  oi 
the    property     comprising     a    hou^e     "  Dolly 
House"    a  bnz^r    or    market    kuowu  as  Dolly 
Gunj    and    certoin    land   in    Jeeamow,    Luck- 
now)    "upon    trust  to  be  settled  and    assured 
for    her    use    during    her    natural    life  and  at 
her  decease    to    vest  iu    her    issue  and   failing 
any    such  to    rrvert    to  my    faid  beloved  wife 
ab^olutely."     The    will     was    proved     in    the 
High    Court  at   Calcutta.     In  lb67  D  married 
Q.     In  1875  D    mortgaged  Dolly  Houbo  to  S  ^ 
who  obtained  a    decree  for    sale  on    bis   mort- 
gage and  in  execution  s^le    purchased  it  him- 
self in    March,    1880      S  IS  sold    the    bouse  to 
R  in  Julv    1S83.     H  sold  it  to  F  in  Stptomber, 
1893      D    died    iu    February,    18'J0.     Her  bus- 
band    and  two    sons,  J  E  and    A  survived  her. 
JE    made  a  gift  of  his    rights    under    the  will 
of    J,  to   bis    minor    son,    A  J,  and  ia  October, 
1901,    with    the     permission    of     the    District 
Judge  under    ActVIIIof    1890.  . cold,  as  j^uar- 
dian    of  his  son,  Dolly  House  to  the  piciiutiffs. 
Tho  price    was  Ks.    3,500,    being    Hs      50  paid 
and    Rs.    3,450    to  bo    paid  if    the    purchisera 
succeeded  in  recovering  possession.     The  pur- 
chosers    brougbf    tbcir  suit  in    October,  1901, 
against    R  and  F  and  others  for    possetsiou  of 
half  of    Dolly    House,  and    obtained  a   decree 
on  4ih  August,  1902. 

On  appeal  by  F  it  was  cortendcd  (I)  that 
the  testator  created  au  executory  iiutt  and 
that   in   the  absence  of  9>  gettlemtut  under 
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iuoh  trust  noithor  the  daughter  at  d  her  sona 
iu  one  oaso  nor  the  fo:)s  of  t.h'^  daughtnr  in 
the  other  took  ttnything  under  tho  will  ; 
(2)  that  the  sucoe:'<^ion  under  the  will  waa  to 
be  regulatod  by  English  law,  and  thil,  D 
took  aii  ostate-tail  and  that  aho  Uad  barred 
the  entiil  by  the  mort;^'ago  ;  (!^)  that  tho  t;uit 
was  barred  by  limitation  undor  art..  134,  soli. 
II,  Act  XV  of  1877;  (4)  that  the  suit  waa 
ohampertous;  (5)  that  the  defendant  was  jv 
purchaser  for  valuable  c  msirUraiion  withouu 
fiotcf;  and  (G)  that  thd  plaintifis  were  not 
entitled  to  relief  under  eeo  41,  Transfer  of 
Property  Act  (IV  of  1882). 

Held,  an  to  (1)  that  on  a  reasonable  con 
Blruclian  of  J  's  will,,  the  devise  wns  not  to 
the  exBOUtrix  but  to  the  daughter.  The  cir- 
cumstance that,  the  executrix  was  appointed 
guardian  was  not  a  sul'ticiont  indicauon  that 
tho  testa'nr  intendt.d  to  d^  vise  the  property 
to  Lbe  txrculrix;  that  thn  wJl  did  no^t,  ereate 
an  (xecutory  truat,  but  dt vised  the  property 
to  the  testator's  daughter  a-.d  after  her  death 
to  her  issue. 

Held,  also,  that  no  part  of  a  will  ought 
to  be  rejected  as  destitute  of  meaning,  if  a 
reasonable  coustiuction  can  be  placed  on  it. 
And  as  no  reasonable  construction  could  b* 
placed  upon  the  words  "^upoa  tru^r.  to  be 
settled  and  assured  for  her  use  "  they  were 
rejected  as  destitute  of  meaning. 

Executed  aud  Executory  Trusts  exalaia- 
ed:-  ^  t> 

Held,  as  to  (2)  that  on  the  introduction 
of  British  Rule  into  Oudh  there  did  not 
©xiflt  in  British  India  generally  a  territorial 
law,  viz.,  the  Engliah  Law  in  the  mndifiad 
form  in  which  it  was  applicable  within  the 
city  of  Calcutta,  applicable  to  persons  not 
having  a  personal  law  of  their  own  and  that 
OOnetqudnily  such  a  law  did  not  become  a 
territuiiai  law  ia  Oudh  when  it  oama  under 
British  Rule  ;  that  having  regard  to  the  status 
personalis  of  the  lestitur  J.  and  his  mode 
i)f  life  and  habits  aud  the  usages  of  his 
class,  hi-s  will  waa  construed  according  to 
justice,  equity,  and  good  conscience,  which 
means  in  this  case  the  exclusion  of  all  such 
technical  rules  of  Euglish  Law  as  the  rules 
in  Shelley's  Case  or  in  Wild's  Case,  which 
were  also  not  applioable  ;  that  construing  the 
will  according  to  the  intentions  of  the 
testator,  as  it  should  be,  D.  did  not  take  an 
estate-tail  in  the  property,  but  au  interest 
therein  (or  her  life,  and  that  oa  her  death 
her  sons  became  absolute  owners  of  the 
property. 

Held,  as   to    (3),    that    art.    134,    ach.     II 
Act    XV    of    1877  did    not    govern     the   suit'. 
The  property  was  not    conveyed  or  bequ«atb 
ed  in  trust  to   aty  person.     It    was   not    pur 
chased  from  the    mortgagee,    nor  sold  i  i  exe. 
cutioD  of  a  decree  against  him.     If  arts.    186, 
140.  or  144    were    applicable    the   suit,  having  ' 
been    brought    wiihia     twelve    years   of   D.'s 
death,  was    in    time. 

Held,  as  to  (4),  that  the  English  Law  of 
Champerty  does  not  prevail   iu  the  mofussil. 

UHd,  that  though    the   tjausactiou   into. 


AriiLQuiaii  Chriatiaa    (Oonid ) 

which  the  plaintiffs  entered  was  Bpnculativaj. 
the  fiot  did  nc*.  ra vk  <  it  an  U'ifair  or  illegiti- 
mate transaclio-n  ^jt  up  for  the  purposea 
of  spoil  or  fur  the  carrvli-g  oi  ol  liMgatioQ 
from  a  corrupt  or  improper  raoiivj:,  or  agniinat 
good  polioy  or  jifitice  and  tondi'ig  to  promot-.a 
uotu  Chissary    luigatiou  or  immoral  iu  a  legaJ 

fOQSO. 

lipid,  as  to  (5)  and  (G),  that  F  had  no6 
proved  that  sbo  was  a  purchaser  for  valuablei 
consideration  without  notice  and  D  not 
being  the  ostensible  owner  of  the  property 
with  the  consent,  express  or  implied,  of  her 
sons,  sec.  41  of  fhe  TtAnsfer  of  Pioperty  Act 
(IV  of  1882/,  did  not  apply  and  the  plea  tbaft 
^.  was  a  purchaser  tor  valuable  oonsidar* 
aiiiot)  without  notice  waa  of  no  avail.— 
NaWaB  FARRUKH  BEGaM  v.  SilAIKEC 
AHMED  ALI  AND  UTHELiS,  6   0-    C  .   805 

Army  Act  1881. 

1  Ss.  44,45  Attachment  of  pay  of  MilU 
tary  offi.oec.    25  M  402  col    1162   P  1. 

Arrangement. 

1  Not  ntcessarily  an  agreement-MorCgajf- 
ed  property  sold  under  power  of  salo.  6  B  Ii 
K  557  col  627  P  I. 

Arrestr. 

1  Of  maintenanoe--Suit  for  contributioo 
—  Resjudioata.     2  O  0  303    col  642    V  I. 

2  Of  maintenance  —  With-holding  of 
maioteuanoe.  l^  C  W  N  1903  p  80  col  1701 
P  II. 

3  Of  malikana— Remi<48lon  of  malikana— 
Order  of  a  Revenue  Officer.  160  PL  R 
189  ool  1446  P  I. 

4  Of  rent —Liability  of  auction  puroiiasee 
7  0  W  N  203  col  1533  P  I. 

5  Of  rent— Attachment  of.  5  A  L  J  265 
col  115^  PI. 

6  Of  rent— Interest  on— See  Act  XXXH 
of    1839— Interest  Act-No  5,6  col   51  P  I. 

7  Of  Revenu3— See  Revenue  Sala  Law 
Bengal  S  2  and  tUa  Local  Act. 

8  Of  Revenue — Arrears  aociuing  subse- 
quently to  notification  of  sale.  3  C  W  N  649 
col  39  PII. 

Arrest. 

1  Judicial  Aot  intervening  between  charge' 
and  arrest— Illegal  arrest.  9   C  W  N  736  P  II. 

2  Liability  of  iaJ.gment  debtor  bo  ha  ra* 
arrested  after  interim  protection  order.  26  B 
652  ool  1156  P  I. 

3  DamBges  for  wrongful  arrest  beforft 
judgment.     5ALJ265ool    1159  PI. 

4  Resistence  —  Illegal  warrant  —  Causa 
of  action— Company.  16  P  R  1904  ool  2208 
P  II. 

5  Warrant  of  arrest— Initials— Signature, 
Held,    that  the  w«rraot    of  arrest  fulfilled 

the  rtquirements  of  lUb  law,  although    one  of 
the  endor-sements  was    only  by  initials    espe- 
cially when  it     appeared    that    those    initials 
were  identified  upon  tho    evidence    reoordedi 
at  the  trial.     ABDUL    SIKDAR     ».  MaTH^.^ 
SINGH,   5  W  N»  Givl»  P  4*7. 
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Al^tioles  of  Association. 

1  Contract  atiter'-d  jn^o  bcforo  a  company 
is  formed.     2  P  H    I'JOO   col    471    I'    11 

2  Aflioicfjof  Aci.-,ocin,Lio;i  requiring  pr  xy 
to  be  sLiure-hold'Ci-  of  ibe  t  onip  .uy  and  lu  be 
i.amed.     kO  B  126  col  471  l'  11. 

8  OoriHiructioti  of--Kert()lution  of  directors 
nooessary    to  clieoL  forteiture  of   sbare. 

Ascetic 

1  bet   Hindu    Law   col     1151    P  11. 

2  Succession  — luberi  ta  rice — Custom — Bai- 
ragees,     28  C  COS  col  3  P  II. 

9  Successiou — Power  of  mabant  to  alter 
flucoession.     7  C  W  N  145  col    DdG  P  II. 

Assam  Land  Rovenue  Reg^ulation  I 
Of  18»ti. 

1  bte  Regulation  Assam  Land  Revenue 
Regulation    i  of    1886    col    2300  P  II. 

2  Partition  of  revouue  P'«ying  land-Juris- 
diction of  Civil  and  Revenue  Oourb.  32  C  1036 
col  1423    P  II. 

Asbault- 

1  fcJuiL  for  damages  for-Cause  of  action — 
CouviODiou  lor  asbaulti  uo  bar  to  civil  action. 
6  G  VY  N  yio  col   831  P  II. 

Assostment. 

\  Appurtivjument  of-Appeal  from-Appeal 
to  Boaru  of  Ruveuue  from  Assessment  tixed 
by  GoiJector,     26  M  38y    col  IS'Ji  P  11. 

2  Arrearb  of-luamdar's  right  to  aesessment. 
28    B  92    coi  3y-J  P  II. 

3  Crowus   pidiogation    to  levy — Penal    as 
eessmeyt  —  UigUL  of   Government    to     luvy, 
27  M  386   col    1618  P  II. 

4  Of  damageb  —  Damages  for  breach  of 
contract.     6  U  L.  J  3U8  coi  1895  P  I. 

5  Of  damages— Fur  fraud  — Assessment  of 
damages  il  pltiiut.     17  M  L  J  625  col  121  P  1 

(i  Kji  Mui^icipai  Tax  — Jurisdiction  of  ibo 
Civil  Court  to  question  asEessmeut.  12  C 
709   col   86  p  IJ. 

7  pa)  meut  of  assessment  by  morrgagee  — 
The  amouut  so  paid  can  be  added  to  mort 
gage   money.     8  B  L  R  350  col  1324  p  II. 

tJ     Of    Compensation —feasis    of  decision  in 
laud   HcquisiLion  proceedings  before  court.  4 
L.  B.  R.  71  col  :  8&6   P  1. 
Assets. 

1  Application  of— See  C  P  C  Act  V  of 
iyu8   col  :  1180    to    1193  P  I. 

2  Application  of — rt-ights  of  creditors  of 
deceastu  debior  on  bis  estaiie.  13.  M  L  J 
258  Col  :  1150  P  I. 

3  Commissions  on  canvassing  insurance 
Work  am  assets— Provincial  Insolvency  Aci. 
a  27 — Halaiy  —  Emolumeni. 

Held  that  the  commission  earned  by  an 
insolvent  in  rfsptci  of  policies  ol  insurance 
efiected  ibrough  bis  iLslrumentality  is  an 
asbei  and  not  a  '  salary,  or  an  '  emolument  ' 
Under  S.  27  of  the  Indian  Insolvent  ac  . 
Such  commission  is  not  his  personul  euruing, 
JAMASJl  6HAPUKJ1  LALA  o.  SUUaBJI 
KaWASJI  BaPaSOLa,  10  Bom   JL  H  5«9. 

4  Impartible  estate  of — impuitiblo  pro- 
perty wnich  IS  not  self  acquired  is  not 
assets  for  debts  of  previous  holder.  16  M  L  J 
SS9  ooi  1167  P  II. 


I  ASHigrnee. 

;       1     Of     dporee--Juri8  lic'i  in  -iCX'cuMon    ol 

docroft -E-4'' ppel      3  O  C  32      col     1403  p  11. 
,       'i     Ol  d  cr«r-  Q  1  jilKMi     bo».we.)ti     a     judg- 

mont  (I'iuLur  ftiid  assig  lou  of     a    decree.     15  C 

p  L  K  CD  col  lil6  p  I. 
I      3     Of  muri;;  <g't  d  jcree — Asjignee  of    decree 

for    money    bound  hy     provisions  of    S  99.     9 

B  L  U  728   col  621  p  I. 
4     Of  mjrtgigi)  decree  —  Actionable  olaitn. 

4  O  ^i  210  col  1825  p  II. 
I      5     Of    pro-note,  suit    by--Oath    as    to  coq. 
;  sideraiioij.     3  M    L  T    ltj2  col    384  p  II. 
\      6     Suit  by  of  landlord   for    reut-posaeBiioo, 
I  prayer    for.     4  O    i  207    ool    4vi9  p  I. 

I  Assigrameat. 

I      i     la     iir-tioh    of     covenant — Pjrfeiture— 

j  Assignmjiit    of    suit  tenure    does  not    involve 

I  forfoiture.     5  B  L  R  1G16  col  1520  p  II. 

2     Of    Bond — Tiadsuction,     security.    bor>d 

I  by  prized  subscriber  utider  pr-'Visiou  in  for 
piyment  in  entirely  on  ddfiiult  in  instalment, 

1  whether  euforccjiula    by     assignee.     21  T  L  R 

I  52  col  411   p   II. 

I  2  (a)— Of  chose  in  ac'.ion — See  col  411  to 
412  p  II. 

I  3  Ol  chose  it)  action  -  Assignment  of  de- 
cree pxssed  under  S  88,  Trasfer  cf  property 
before  fi'mg  of  appeal.  23  A  ;-'3l  ool  1613  p  II. 

4  Of  ch  'SO  in  acUou — Eodors-meni.  24 
M  654  col  539  p  I, 

5  Of  chofld  in  action  —  Transferee's  suit 
for  a  declaration  that  an  a^signmpnt  of  the 
decree    is  valid.     26  M  264  col  i503  P  I. 

(3  Conditional  assig'<in^nt  as  Jk  mortgage. 
25  P  L  R  1903  -9  P  R  1907  c  j1  1373  P  I. 

7  Contraot,  -  Benefit  of  a  contract.  9  B  Ij 
R  114  col  600  P  I. 

8  By  CO  owners  —  Assignment  of  whola 
debt  by  a  co-owner  without  by  otherf.  3  M 
L  T  294  col  617  P  II, 

9  Of  debl—  \Vk67i  can  be  queslioned  by 
stranger. 

An  assignee  of  a  debt  suing  the  debtor 
crnnot  bj  defeated  by  a  plea  of  the  latter 
that  the  assignment  is  without-  considera- 
tion. This  principle  has  no  application 
where  the  assignment  is  impeached  not 
merely  on  the  ground  of  being  benami  but 
on  the  ground  of  being  a  sh(«m  transaction, 
intended  to  defeat  the  provisions  of  an  Act 
and  prrjudice  the  rights  ot  the  person  so 
impeaching  it.  In  such  a  o  ise  the  transac- 
tion is  suustantially  asfSLilfd  on  the  giuund 
of  Iraud.  To  cases  like  these,  the  rule  ia 
B  1  applies.  SaTU  YITHUJi  v.  DaGDU 
BHAGJ      9  B  L  R  46^. 

10  Of  debt— Duty  of  creditor  to  recover 
debt  —  Privy  council.  8  C  W  N  786  col 
49  P  II. 

11  Of  debt--Plea  that  no  valid  assignment 
took  place.     23  P  R  1903  col    1493  P  1. 

12  By  debtor  of  all  his  property  to  cre- 
ditors.    26  B  4/6  col.  2202  i'  11. 

13  By  deotor  -Assignment  of  all  property 
for  benefit  of  creditors  —  Assignment  void 
against  official  assignee.  26  B  765  col.  483 
P  11. 

14  Debtor   and    creditor  —  Notice   of    as- 
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Assigrnittont    (Con(d) 

pigtimont  — AsFigPincnt    of   undivided    fihare. 
26    B  577  4  B  L  R  180  col.    420  P  I. 

15  Decree  — Botigal  Tenancy  Act  VIT  of 
1885  s.  148 -Execution  of  decree.  6  OWN 
Vl  col.  144    P  II. 

16  Decree — Assignee  not  brought  ou  re- 
cord.    2  M  L  T  197  col.  442  P  II. 

17  Decree  -  Mortgage  decree  for  R&-.  100 
or  up  wards.     12  0  W  N    G'25  col.  4GG  P  I. 

18  Etidorceraent  of  executory  contract 
on  pronote.     30  M  75  col.  2 196    P  II. 

19  Endorsement  of  executory  contract  on 
pronoto.     10  0  W  N  755   col   553  P  I. 

20  Fraudulent — iStarting  point  of  limi- 
tation.    18  M  L  J  19  31,  M  230  co\.  1848  P  I. 

21  Of  jagir-Puojab  Act  IV  of  1900  s.  8  (3j- 
AssKjnment  of  reve/rme- - AUachment  —  Sanction 
by  Governmeiit  for  sub  assignment. 

S^ctioa  3  ia  very  general  and  refers  to 
"any  assignment  of  la:  d  revenue"  and  is 
not  limited  to  assignment  made  by  Govern- 
ment only.  It  includes  also  sub  assignments 
by  private  individuals  made  witi:i  the  sanc- 
tion of  the  Government,  such  sanction  vali- 
dates the  assignment.  Such  t-ub  assign 
ment  is  under  s  3  (3)  unattachable  in  exe- 
cution of  a  decree  like  the  assignment  it- 
eelf  When  Government  recognises  an  as- 
signment of  land  revenue,  valid  and  acts 
under  S.  8  with  regard  to  such  assignment, 
it  is  not  open  to  the  Court  to  hold  that  such 
action  is  invalid  because  the  assignment 
is  one  which,  in  the  opinion  of  the  Court, 
Government  should  not  have  recognised  as 
such.  That  is  a  matter  solely  for  the  discre 
tion  of  Government  and  not  for  adjudication 
by  Courts.  BHaGWAN  DAS  v.  KaM  DAS. 
117    P   R  1907. 

22  Limitation  Act  S.  7 -Assignment  by 
minor— Right  to    sue.     26  B  730  col   1740  P  I . 

23  Of  mulgeiti  tenure-Transfer  of  propprty 
Act  IV  of  1882  S.  108  (j)-Assignee  of  lease,  ha 
bilily  of,  to  lessor-Liuble  fur  rent  from  date  of 
assiLjnmient  and  not  frovt  date  of  dbtaining 
fo^sossion — Principle  applies  to  agricultural 
l&as  s. 

Under  section  108  of  the  Transfer  of  Pro- 
perty Act  a  lessee  may  transfer  his  privity 
of  estate  to  an  assignee,  thus  rendering  the 
latter  liable  to  the  lessor  on  covenants  run 
ning  with  the  laud,  while  he  himself  will  con- 
tinue liable  to  the  lessor  by  reason  of  his 
privity  of  contract  which  does  not  pass  by 
assignment.  The  liability  of  the  assignee 
arises  from  the  date  of  assignment  and  not 
Irom  the  date  when  he  obtains  possession. 
This  is  the  law  in  England  and  there  is  noth- 
ing in  the  Tratisfer  of  Property  Act  to  make 
a  different    rule    applicable    in    this   country. 

Kunhanujam  u.  Aijjelu,  fl  L  R.,  17  Mad, 
296),  referred  to.  Although  the  Transfer  of 
Property  Act  does  not  apply  to  agricultural 
leases,  there  is  no  reason  why  the  above  rule 
should  not  be  applied  to  them  as  well  as  to 
nou  agricultural  leases.  The  assignee  of  an  ag 
ricultural  lease  becomes  liable  for  the  rent 
payable  to  the  lessor  from  the  date  of  assign- 
ment.   Kamala   Nayak   v.   Ranga   Rao,  (I   M 


I  Assignment    (Gontd.) 

H  C  R.,  24),  dissented  from.  Macnaghtea  V, 
\  Lalltt  Mown  Ijall,  (3  Calc,  L  11  ,  285),  dissenb- 
,  od  from    MONICA    KITHKllI  A  SA  hD  \NHA 

V.    SQBinY^     HEBBMIA.     J7  M  L  J  258  = 

2M  LT   363-30  M  410 

24  Of  management  •){  a  truat -Muni- 
cipality has  under  S  26  of  Act  powers 
of  actual  management  arid  can  maintaia 
suit  on  bonds  in  the  name  of  the  super- 
seded trustee  without  obtairjirig  aa  assiga- 
mont.     3  M  L  T    241  col  1646  P  II. 

25  Of  mortgage  right  — Discovery  of  thia 
defect  after  assigumeot.  1  M  L  T  416-30  M 
284    col  598tP  I. 

26  Of  mortgage  right  — Benamidar,  right 
of  suit  by.     12  OWN  409  col  25  P  II. 

27  Of  invalid  mortgage— Right  of  assignee 
as  against  morigagor  and  subsequent  mort- 
gagee for  consideration.  AWN  1908  p  116 
ool  1755  P  II. 

28  Notica  of  -Assignment  of  decree — 
Notice  to  judgmeut  debtor  26  M  428  ool  : 
1145    P  1. 

29  Lien  or  a  charge  — Lease,  unregistered 
admissibility  in  evideuca.  11  B  L  R  1146 
ool  :  1556  P  II. 

30  Insolvent  debtor's  Act  23 — Execution 
by  assignee  of  decree — 5  C  W  N  426  col : 
1366  P  I. 

31  Of  future  property — Powers  of  Direc- 
tors 57    P  R     1902  col  :  360  P  /. 

32  Of  negotiable  instrumei»t — Assignment 
How   may    be    made  28  M  544  col  :    1533  P  I. 

33  Of  negotiable  instrument— Endorse- 
ment -Evidence  of  aasignmeat,  24  M  654  col: 
539   P  1. 

34  Of  negotiable  instrument — Delhi — 
very  to  plainufi  to  enable  him  to  sue  upon 
it.  14  B  L  R  25  col  :  1315  P  I/. 

35  Of  Patta's  contract  for — Legality  of, 
of  insurance   3  M  L  J  393   ool  :  601    P  II. 

36  Payment  of  rent — Landlord  and  te- 
nant—  Assignment  of  right  to  recover  rent 
26  M  540  col  :  1504  P  II. 

37  Poiideuti  lite — Ass  gneo  added  as  co- 
defendant  after  limitation.  3P  R  1907,3 
P  L  R    1903  col  :  1799    P  I 

88  Pendenti  lite — Appeal  agiinst  order 
disallowing  application  — 126  P  L  R  1903  col; 
1585  P  I. 

39  Parties  judge  —  Assignment  pending 
suit — Application  to  make  assignees  parties. 
5  O  0  91  col  1325  P  I. 

40  Of  statutory  powers— Similar.  4BL 
R  384  col  195  p  II. 

41  Of  trade  mark--Suit  by  assignee  of 
trade  mnrk  without  business.  13  0  W  N 
82  col  2060  p  II. 

42  Without  consideration  --  Award  in 
excess  of  powers  of  arbitrators.  23  A  394 
(P  0)  col  718  P  n. 

Association. 

1  Suit  to  recover  subscriptions  paid  to  it 
-1  M  L  T  106  col  742  P   I. 

Attaching^  creditor. 

1  Attaching  creditors  — Right  to  assail  da- 
cree  of  rival  decree  holder.  25  A  347 — A  W 
N  1903  p  61  col  339  P  II. 
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Attaching  Creditor    (Conid) 

2  Hia  rig'nt  to  set  asicln  oxecution  rile  !n 
ano^.her  (^ciuri4.     29  0  o4S    col    111)2    PI, 

8  H's  kigiifc  ■  Or"  pari.ios  to  the  decree  to 
corapmnise  tho  wuit  if  jiii-iously  aPpcti"*?  the 
ri^hl.  of  \h'-  tvttaclii  g  decree  holder.  22  P  L 
H  J 005  c:m  iM)9   PI 

4  A  lABohra-i*' t.  Deoreo  must  bo  at  the 
time  of  PX  •<;ut,ioi)  —  Jurisdic  ion  of  cxocution 
Ofurt  afior  decieo  is  sot  aside.  2'J  M  176  col 
1009  P  II. 

5  AiliiohmBnt  -  W'la^  can  or  cannot  be  at- 
tached. 29  C  llh  ool    1'65    P  I 

Q  Attacbm»vifc  -  >'otT»peiiaation  for-Atlach- 
ment  before  judgmcuL  — Appeal.  24  M  62  col 
122S  P  I. 

7  Attachment  by  one  creditor — Another 
creditor's  claim  to  rateable  share  of  assets.  91 
P  R  1908  col  lol5  P  I. 

8  Attachment— Alienations  attach  to  pond- 
ing—  Decree  is  compelled  to  take  up  another 
execution.     23  A  414  col  1165  P /. 

9  Attachment  claims  to  attach  property — 
Declaratory  suit  on  objotioQ  being  allowed. 
32  P  R  1904  col  1530    p  I. 

10  Attachment  claims  to  attach  property 
—  Objection  cgainst  — Suit  to  rstablish  title 
and  possession  -  Order  passed  without  investi- 
gation. 119  p  L  R  1904  -87  p  R  1904  col  1523 
pj. 

\\  Attachment — claim  to  attach  property 
— Objections  to  attach  order  disallowing — 
Bait  to  establish  right.  6  O  0  190   col  780   p  I, 

12  Attachment--Claim  to  attach  property 
— Value  of  Euit--ExecuiioD  of  decree  —  i^ecla- 
ratory  suit.     142  p  H  1906  col    1529  p  I. 

18  vttachmont  —  Cos*s  allows  —  iteoo  very 
of  costs.  170  p  L  R  1903-76  p  R  1903  col 
1323  p  I. 

14  Attacliment— rlaim  attach  property — 
Opinion  of  witnesses  who  give  evidence  —  Opi- 
niou  of  judge  who  does  ''ot  take  evidence. 
1  L  B  R  1900-02    pl80   col    183  p  I. 

15  AttncJiment  ClaiiH  of  third  'person  to 
attached  pyoperLy  of  absconder  -  0  toner  ship  of 
attached  property- Duly  of  Magistrate— Civil 
suit-GriminaL  Procedure  Cods,  s.  88. 

There  is  no  provision  of  law  requiring  a 
Magistrate  who  has  attached  property  ut^der 
section  88  of  the  Code  of  Criminal  Procedure 
to  investigate  the  Claims  of  tl\ird  person  to 
the  ownership  of  such  property.  If  a  Magis 
trate  passes  an  erroneous  order  in  respect 
of  such  property,  the  only  remedy  is  by  way 
of  civil  suit.  Queen-Empress  v.  !d'ieodihal 
Rai.  f'1884)  ILK  6  A  487  ;  Queen-Empress 
V.  Kandappa  Goundan,  (1896)  1  L  R  20  Mid., 
88;  followed.  SUWE  v.  KING  EMPEROR. 
4  L  B  R  1907  P  109 

16  Attachment — Obj-^ction  allowed  but 
costs  not  allowed  — Recovery  of  costs.  A  W 
N  1908  p  18-5    A  L  J  140  col   675  p  II. 

17  Attachment — Compensation  for-Attach- 
ment  before  Judgment  Limitation.  A  W  N 
1907  p  194—29  A  615  col  1803  p  I. 

18  Attachment-Award  of  compensation 
for  erroneous  attachment  before  judgment. 
77  p  B  1907-30  p  L  R  1908  col    1223  p  I. 


f  Attaching:  creditor    (Cnntd) 

19  Attachmonf--\Vrongrul  attached  da- 
ra-igas  for  phiintiil  property  having  been 
wrongly  iittuchod  as  that  of  accused.  28  0 
51()    col  GO  p  1. 

20  Att.aci'ment— Compensation  for  attach- 
ment before  judgmeut.  17  M  L  J  310  coT 
122:3    p  I. 

21  Attachment  before  decree -Order  paeaed 
in  fcxircise  of  power  to  punish  contempt  of 
court— Appeal  treated  as  revision.  AWN 
1905  p.    10  col    904  p  i. 

22  Attachment  before  decree — Judgm-Jnt 
—Property  outside  jurisdiction.  3  L  B  1906 
p.  255    col  1271  p  I. 

23  Attachtnerit  before  judgment-Property 
outside  juf.ciJic.iou  of  court.  1  L  H  R  JOOO- 
02  p  310  col    1360  p  r. 

24  Attachment  before  judgment — When 
debts  due  to  a  defendant  were  attached 
"-Decree.  13  ML  J  278  =  1  G  L  J  97  =  26  M 
673  col    1512    p.    I. 

25  Attachment  before  judgment— Attach 
before  judgment.  10  C  W  N  634  -  33  C  639 
col  1144  P  1. 

26  Attachment  before  judgment— Order 
on  application  for  rateable  disiritution  — 4  M 
L  T  348  col  J492  P  I. 

27  Attachment  before  judgment  of  pro* 
perty  beyond  jurisdiction  of  court  — Injuoo* 
tiou  --  5  B  L  R  570  —  7  C  W  N  216  ool 
1359  P  I. 

28  Attachment— Heredithry  allowance- 
Out   of   m^iwaram    of     landa   inattachable — 

17  M  L  J  373  col  1167  P  I. 

29  Attachment — Annuity  or  pension  o£ 
—23  A  164--A  W  N  1901  p  50  col  1163  P  I. 

30  Attachment  — Annuity  or  pension  of 
—  Pension — Arrears  of.  26  M  69  ool  1 162    P  I, 

31  Attachment  —  Annuity  or  pansion  of 
political--Code  —  Et^sence  of.  26  M  423  Qol 
146  P  I. 

32  Attacliment — Adverse  possession  •-  Attach- 
i7ient  of  property —Ejfect    of   attachment. 

Jn  a  suit  by  the  decree  holder  under 
Section  283  of  the  Civil  Pr'didare  C  )do  for 
a  declaration  that  the  julgm mt  debtors 
were  the  owners  of  the  propeny  attached 
by  him  and  the  defendants  Nn  1  to  3  wore 
not,  it  appeared  that  the  judgment  debtors 
were  out  of  possessiou  on  the  d  ite  of  the 
meat,  but  had  nob  then  lost  their  tight  by 
adverse  possession,  held  that  the  suit  must 
be  dismissed  when  at  the  date!  of  the  euit 
the  defendants  Nos  1  to  3  had  actjuired  a 
prescrip'ive  title  by  the  adver.se  possession  for 

18  years  against  the  judgment  debtors,  as  the 
attachment  could  not  have  the  effect  of 
arresting  the  running  of  time  against;  the 
judgment  debtors.  ShiETH\KAMi  REDDI 
V,   VENKU  REDDf,    M  L  J,  1901,   p    344. 

83  Attachment  of  debt  — Decree  against 
dead  person  — Uepreseutativo  -Heir —  Law — 
Wrong    proposition  of.     4  B  L    R  310  col    161 

P7. 

34  Attaohmoatof  debt--Right  of  judg- 
ment debtor  who  is  a  bailee  to  object  to  at- 
tachment.    23  A  1.35  col  1157    P  I 

35  Attachment— Do  not  stop— Payment  of 
iaterost-Creditor   dying    with    will    without 
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Attaching  creditor    (Gould) 

execuUn-3.     4  M  L  T  3.^5   col   621    P  H. 

36  A  ttachraeut  —  By  dirtoront    oourts-Exe 
outiou  o{  docroe  —  ^  ights    of  attaching    credi 
tors  —  Kight     to     assiiil      decree      of      rival 
decree-bolder.     20   A    317— A  W  N    lUOJ  p   61 
ool    339  p  II. 

37  Attaohmont— Different     court  — Priori 
ty  of  claim    of  ofTicial  Aasigoee.     29  B  405  col 
1350  r  1 . 

.38     Attachmonl — B)'  diflerant  courts-Auc 
tioa  sale  iu  execution    of  decree.     27  B  266  —  5 
B  L  H  21  ojI  986  V  1. 

39  Attachraout  by  diSerant  courts^  publi- 
cation of — Private  alienation  after  attach- 
ment   when    void      9  C  W  N  693  eol  1168  P  I. 

40  Attachment  by  difforent  courts- Per- 
son not  pirty  to  proceedings  — Executing 
courts — Power  to  commit  for  contompt.  17 
M    L  J  33-1-30  M  413  col   1075  P  1. 

41  Attachment  by  difforent  court  — Of 
property  attached  by  a  superior  court's  ju- 
risdiction. 6  C  L  J  130-24  C  836  col  1165 
P    I. 

42  Attachment— Ef?ect  of  dismissal  of  exe- 
cution proceeding  struck  off  — Attachment 
continued.     11  C  W  N    164  ool    1018  P  II. 

45  Attachment  by  different  courts  — Ag- 
reement varying  or  satisfying  decree.  14  M 
L  J  359  col  950  P  I. 

44  Attachment  by  different  courts— Ag- 
reement varying  or  satisfjiug  decree.  14  M  D 
J  359  col  950  P  1. 

45  Attachment— Effect  of  dismissal  of  ap- 
plicatioa  for  execution — Effect  of  striking  off 
Bala  after  attachment  void.  8  0  0  152  col 
1003    P   II. 

46  Attachment,  effect  of,  before  judgment 
of  debt  due  to  judgmaati  debtor.  17  M  L  J 
433  ool  443  P  II. 

47  Attachmant,  effect  of— Resjudicata  — 
Execution    proceedings.     28  0  122  col  946  P  I. 

48  Attachment  — Of  fathers  share— Decree 
— Modification  by  High  Court -Suit  for  mo- 
luey  against  father  and  sons.  15  M  L  J  377 
001869  P  II. 

49  Attachment— Of  fathers  share— Joint 
Hindu  family  property  io  execution  of  dec- 
ree against  father— Suit  by  sons  for  dec- 
laration.    1  0  G  53  ool  428  P  I. 

50  Attachment  -Of  fathers  share— Family 
property  in  execution  of  decree  — Objectioa 
by  sou  that  his  interest  in  the  propatty  is 
uot  saleable.     1  0  0  112  ool  2166  P  I. 

51  Attachment— Of  fathers  share— Family 
property  in  execution  of  decree — Objectioa 
by  sons  that  his  interest  in  the  property,  1 
O  0  169  col  1171  P  II. 

52  Attachment— For  rent— Landlord  and 
Tenant— Attachment— Dis-traint.  27  M  241  — 
M  L  J  1904   p67  col   1614  P  II. 

53  Attachment— Illegal  attachment— Ma- 
gistrate—Burden  of  proof.  28  0  540  ool  379 
P  I. 

54  Attaobment  — Rent  for  a  larger  sum 
than  the  amount  due— Validity,  17  M  L  J 
79-3  M  L  J  29  ool  1634  P  II. 

55  Attaohmeat-Beat  foe  9k    larger  sum 


Attachiog  creditor    (Contd) 

than  is  due— Arrears  of  rent.     5  A  L  J  165  ool 
Ii59  P  1. 

56  Attachment -Liability  to  -Resumption 
of  rent  free  by  mistnko  — Grant  made  to  com- 
pefisato  loss  -Attachment.  8  0  W  N  665  ool 
144  P  I. 

57  Attachment — Liability  of  the  contribu- 
tions by  a  railway  servant  to  be  attached  on 
the  servant  leaving  the  orapany  serviott,  29 
B  259  =  6  B  L  U    921  col   868  p  I. 

58  Atiachmeut— Of  debts  due  to-Second 
appeal-Deficierjcy  not  made  up  within  fixed 
time.  AWN  1U05  p  277-1  A.  L.  J.  392  cot. 
119    p.  I. 

59  Attachment— Of  debt  due  by  decree — 
Decree  against  dead  parson — Representative 
-Heir-Wrong  proposition  of.  4  B  L  R  340 
ool  161    p  I. 

60  Attachment  of  decree  for  disaolatioa 
of  partnership — Decree-holdei'd  remedy  .  27 
B.    656  =  5    B  Li  li    529  col  1513  p  I. 

61  Attachment— Of  decree  on  mortgage 
not  a  money  decree — Notice  of  attachment 
applicability  of^     6  C  W  N  5  ool  1514  p  I, 

62  Attachment  of  decree— Attaching  cre- 
ditor right  to  have  the  sale  confirmed  and 
sale  ceriifioate  granted.  11  0  W  N  158  ool ; 
1172    p   1. 

63  Attachment-Rigbt  to  attach  profits 
not  yet  due.  A.W.N.  1908  p.  101=5  ALJ 
261  =  30  A  246  col  1159  p  1. 

64  Attachment— Of  fodder  agriculurist 
—Punjab  Land  Revenue  Act.  82  P  R  1907 
ool.  1163   p  1. 

65  Attachment — Property  exempt  from 
attachmaut — Folder  is  not  exempted.  93  P 
R  1904  col  1161  p  I. 

66  Attachment— Of  joint  family  and  re- 
versioner —  Subsequent  suit  against  minor, 
26  M  214  col  1157  p  II. 

67  Attachment-Of  mesuee  profit  — Decree 
for  money- Attachment  of  a  right  to  recover 
by  way  of   restitution.    24  M  341  col  1367  p  I. 

68  Attachment— Of  mesnee  profits-Money 
payable  to  auctioneer-Right  of  Judgment 
debtor.  23  A  135  =  A  W  N  1901  p  20  col  1167 
P.   I. 

69  Attachment — Of  property  — Money  ia 
mamlatdar — Suits— Attachment.  3  B,  L.  R. 
462  col  1400  p  J  I. 

70  Attachment-Monthly  allowance-Debt 
payable  in  future — Attachment  of  part  of  al- 
lowance  aecrue  due.    9  C  W  N   703  col   1164 

P   I. 

71  Attachment— Sale  by  judgment-debtor 
of  property  under  attachment— Voidable  not 
void.    9  C  W  N   693  col  1168  p.   I. 

72  Attaohment-Of  mortgage  debts-Im- 
movable property-Decree  execution.  4  B  L 
R  18-26  B  305  col.  1510  p  I. 

73  Attachment — Of  money— Suit  for  pre- 
mortgage  is  to  bear  court  fees — 46  P  R  1903 
ool  110  P  I, 

74  Attachment — Necessity  of  attachment 
before  sale  of  mortgaged  properties  in  de- 
fault-6  C  L  J  95-11  C  W  N  879-34  C  886  col 

448  P  II. 

75  Attachment  -  Neoeseity   fcesh  —  Dia- 
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ini8aal--Afctachmenfe  whe'bet  falls  though  or 
nob.     53  C  r>GC  col  1002  /MI. 

76  AttRchmurjfc Political       Huljdcquout 

partial  wiLhdrawal  by  a  creditur  of  Jje 
decree  holdor  ot  the  mjQoy  ao  paid  in.  1T9  f 
L  R  1901—21  P  R  19h2  col  1321  J'  i. 

77  Attachmen*;  —  PoUtictil  peuaion — Ar- 
rears  of.  26  M  u9  ool  11G2  1>  I. 

78  Attachmout--Of    property     particular- 
iBed-Deoree  against  dead  person —lUpreaeuta 
tive,  wrong  proposition  of.     4  B   L  U  340  col 
161  P  I. 

79  Attachment  — Removal  of  — On  attach- 
IQiot— Dipmisaal  of  application--Course3  open 
to  epplioaat.  1  L  B  R  1900  02  p  70  ool 
1450  P  I. 

80  Attachment —Removal  of-Ou  attach 
meat— Intervenor'a  objection  —Revival  of  exe- 
cution -4  0  C  333  col  1405  P  II. 

81  Attachment— Salary    of  a    Railway  ser 
vaut— authority    of  court.     7CWN  821-30 
C  713  col  1511  P  I. 

82  Attachment— Tarwad  property  to  at- 
tachment under  that  decree.  27  M  375  col 
1706  P  II. 

83  Attachment— Trusts  property  — Credi- 
tor's right  against  — Attachment  in  a  per- 
Bonal   decree.  28  0  674  col    1338  P  I. 

84  Attachment— Trusts     property  — Mort 
gagor   keeping  with  mortgagee  part  of  mort- 
gage money  for  his  daughter's  marriago— 7  P 
L  R  1905  ool  1159  P  I. 

58  Attachment— Transfer  of  property  he- 
lore  attAohment.  137  P  L  R  1905  col  1166 
P  I. 

Attestatioit. 

1  See  Act  I  of  1872.  Evidence  Act  S.  68  col 
189  P  I.  and  Act  IV  of  1882.  Transfer  of 
property  act  8.  59  cols.  606  to  &10  P  I.  and  col 
2502,  2503  P  II. 

2  Estoppel  hy— Attestation  of  daod  — Re- 
lease by  mortgage*  when  valid.  33  C  613  col 
1788  P  I. 

3  Of  mortgage  deeds  two  witnesses  neoes 
Bary   for.     9  0  W  N  1001    ool  601  P  I. 

4  Of  mortgage  deed— Absence  ot  -  Charge, 
32  0  729  col   601  P  I. 

5  Of  mortgage  deed — Attesting  witnesses. 
2  N  L  R  65  col  1518  P  II. 

6  Proxy,  papers   of- Qualifications  of,  un 
der  Articles  of  Association.     27  B    113  col  472 
P    II. 

7  Of  sale  deed  when  operates  as  estoppel, 
a  N  L  R  34  ool  285  P  II. 

8  Of  a  will  by  a  catohi  memou— Mahome- 
dan    Law.    7  B  L  R  558  col  827  P  11. 

Attorney. 

1  See  Practice  -Attorney  ool  2082  P  II,  No 
50  to  52  and  Power  of  attorney— Cola  207&  to 
2078  P  II. 

2  Attornejf  appear ivg  for  plaintiff  and  I 
defendant,  \ 

An  attorney  appeared    for    plaintiffs   of  a 
firm  of    which    he    was    tbe  sole    partner  aud 
also  appeared   in    his  own    personal    capacity  I 
for    the  defendants. 

iie^d,  that  he  was  guilty  of  contempt   ol 


C:'Urt  and  of  improper  bobaviour,    and    must 
be  rtu  pendod.     INTHKMATPRft    OF  LAW 
KE:^!'  E  WILSON,    AN  ArT(JliNEY.     H  GL 
J  165  (F  B)  =  8  c:L  J  13;  =  4  M  L  T  153. 

Attorney  and  client. 

1  Charge  of  bv  executor— Costa  incurred 
by  testator— 6  OWN  306  col  2082  P  II. 

2  Costs  payable  out  of  estato  — Taxation, 
33  0  827  col  16  P  17 

3  Managing  clerk— Uudua  inftuence,  en- 
forcement of  gifts  by  a  client  to  a  aolioitor'a 
clerk.     2G  B  689  ool  263  P  I. 

4  Suit  for  coats—  Limitation  rider  f<ir 
taxation  of  costs.  efi«ict  of.  35  C  171  col 
1770  P  I. 

5  Suttlement  of  untaxed  bills,  when  li- 
able to  bo  reopened.  12  C  W  N  1102  ool  421 
P  II. 

6  Remuneration-  Promidsory  note —  Agree- 
ment by  abtopi.ey  to  take  a  gross  sum.  ia 
lieu   of  costs.     29  C  595  col  338  P  II. 

Attoneryehip. 

1  Attoruoy'd  final  exarainatioa  for  ad- 
mission of — Board  of  exauxiaera — Certiiioate 
— 35C  915  col  li22PII. 

Auction. 

1  Agreement  not  to  bid  against  one  an- 
other, nature  and  effect  of— 6  G  L  J  111  ool 
1036  PlI. 

Aetloneer. 

1  Right  of  judgment  debtor,  who  is  a 
bailee  to  object  to  attachment.  AWN  1901 
p  20—23  A  135  ool  1157  P  I. 

Auction  purchaser. 

1  Caveat  emptor,  applicablitj  of —  No 
warranty  title  of.     25  A  214  col  1171  P  II. 

2  Decree  holder  himself  —  Order  refug- 
ing to  grant  a  sale  certificate.  7  G  L  J  436 
col  1115  P  I. 

3  Execution  of  d^orae  —  See  Execution 
of  decree- J-ala  in — Auction  purchaser,  col 
1209  P  II.     No  255  to  259. 

4  Priorty  between— Bale  by  first  mort- 
gagee—Right of  auction  purchaser.  3  B  L  R 
92  col  1S59  P  II. 

5  Right  of  — At  a  court  sale,  subjpofc  to 
a  mortgage  to  q;ue8tion  the  validity  or  sub- 
sisting character  of  the  mortgage.  3  A  L  J  200 
col  447  P  11. 

Q  Right  of — Suit  for  pre  emption  —  Con- 
tract to  sell  property  when  oomplote--10  0  0 
273  col  2146  P  li. 

7  Right  to  sue  for  possession  — 5  A  L  J  20 
ool  1135  P  I. 

8  Sale  in  exeoutioa  of  decree  —  iviistake 
as  Lo  area  of  land  adverlia^d  for  sule-- 
rroclamation  of  sale.  S9  C  370  col  155'J  P  I, 
and  478  P  II. 

9  Title    of    when    accrues  —  Confii  mation 
of  sftla-Mortgago    debt    not     extinguished     by 
judgment.     7  0  L  J  1  ool  1557  P  1. 
Auction  Sale. 

1  Compensation  of  bidders-Cau^e  of  action 
-Pleadings -13  OWN  187  col  1064  P  II. 
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2  Rooassion  of  salo  S.'O  ooiifirmatioa  of 
Bale  ooi  5U3  Z'  II. 

8  Rtvievv  also  tiismifsed-Judgmant  debtor 
—  Applioutiou  forjroviow  also  disiniKsed-25  P  li 
1907-21  P  L  11  1903  ool  1553  P  I. 

Aulad-plsri  and  DuKhtari. 

J      VViijib  ul  ai:^  —  Aulud     piari    and    aulad 
dukUlari— Moaning  of  custom,  proof  of— 6  O  0 
132  ool  115G  P  11. 
Authority. 

See  ttgen  t. 

Averay;©  profits 

1     Aloiiga^u  — Mode    of    taking    accounts — 

4  B  L  R  i2— 26  B  303  ool  262  P  II. 

Award. 

1  Additions  subsequent  to  —  Powers  of 
arbitrator  -  Sun  upou  an  award  —  Award 
partly    iroperativa.     23  A  383  col  1859  P  1, 

2  After  revocation  —  Reference  to  arbi- 
tration—Gr-uuds  for  revocaiioa  of  refercuoo. 
22  C  278  ool  1714  P  I. 

3  Application  to  file  —  Obj  ctlons  to  fil- 
ing   of— 38  P  L  R  1906  col  1707    l-"  I. 

4  Application  to  file  —  Private  award — 
Ccurt  iioij  autborised  to  remit  award.  AWN 
1905  p  85  col  1699  P  I. 

5  Application  to  file  —  Power  of  lower 
court  lo  refer  case  to  arbitration.  AWN  1906 
p  221  col  1679  P  I. 

6  Application  to  file — Decree  not  in  terras 
of  award--Application  to  pass  a  decree  iu 
terms    of  award.     5  O  G  27  ool  1315  A  I. 

7  Applioaiion  to  file— Rejection  of  sucb 
application  —  Award  effeciog  partition  of 
immoveable    pioperty    Uatid    ii.  r    purposes     of 

5  525  0  P  C-84  t»  R  1907  col  137  P  I. 

8  Application  to  file  —  Subsequent  suit 
for  possestiiou  of  properly  covered  by  award 
not  barred.     65  P  R  1902  col  1417  P  I. 

9  Appeal  against  order  of  reference  to 
arbitration  —  Agretraeuta  to  reftr  to  arbi- 
tration.     126  P  R  1907  eol  910  P  I.^ 

10  Appeal  againbt  order  refusing  to  file 
awaid  —  Private  award.  100  P  K  1907  col 
1717  P  I. 

11  CL^mpromise  —  Award  —  Fresh  suit— 
Kes  judicaLa--Suit  for  settlement  of  accounts 
relerred  to  arbitration.  41  P  L  R  1904  col 
2343  P  II. 

12  Constructioa  of — Reference  to  arbitra- 
tion by  the  parties.     29  G  793  col  894  P  I. 

13  Cousiruction  of-Suit  to  recover  money 
duo  on  an  award.     28  B    1  col    406  P  I. 

14  Decree  on  award — Appeal  from  such 
decree — Decree  following  award  — Miscon- 
duct of  arbitrator.    29  B  285  col  1700  P  I. 

15  Decree  on  award — Appeal  from  such 
order— Dicree  in  terms  of  an  award.  4  A  L 
J  89- A  W  N  1907  p  35   See  Appeal  No  88, 

IQ  Decree  on  award— Appeal  from  such 
order — Order  setting  aside  award.  3  A  L  J 
168  col  1264  P  J. 

17  Decree  on  award  — Appeal  from  such 
order.  80  P  R  1908—35  G  848  (P  G)  col  2181 
P  II. 

18  Decree  on  award — Appeal  from  such 
order-DisUuotivii  @s.  &26  Rud  .§23  C  £  G-ile- 


Appeal   from 
33  G    899    col 
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Appaal  from     such 


gardd— Appeal.     1  P  R  1908    col  1712  P  I. 

19  Decree    on    award--Appoal    from    auc 
ordf>r  —  £)ecree  in  a    accordance    with    award 
2  G  L  J  142    col  1703  P  I 

20  Decree  on  award — Appeal  from  such 
ord»r-Sooond  arbitration  proved  iufructuoua. 
AWN  1905  p  164  cf>l  1668  P  I. 

21  Decree  on  award — .Appeal  from  Bucli 
order-  Award  set  aside  by  original  Court.  89 
P  R  1904  col  1256  P  I. 

22  Decree  on  award  — Appeal  from  such 
order -Finality  of  A  W  N  1902  p  195  ool 
1707  P  I. 

23  Decree  on   award- 
order— Decree  in  award. 
P  I. 

24  Decree    on  award 
order — Arbitration     award,    private — Decree. 
2  C  L  J  163  col  1709  P  I. 

25  Decree  on  award -Appeal  from  such 
ordor  — Arbitration  without  tbe  iuterventiou 
of  the  c  -urt.     U  B  R  1906  p  52    col    1700  P  I. 

26  Decree  on  award  — Appeal  from  such 
order— Appeal  from  a  decree  in  accordance 
with  an  award.  AWN  1907  p  177  col  133  P  I. 

27  Decree  on  award  — Appeal  from  such 
order — Decree  on  judgmnnt  in  accordance 
with  award.     AWN  1907    p  115  col  1700  P  2. 

28  Decree  on  award  — Appeal  from  such 
order — Decree  on  judgment  in  accordance 
with  award.     AWN  1907  p  117  col  1701  P  I. 

29  Decree  on  award  — Appeal  from  such 
decree  — Award  -Finality  of — Power  of  arbi- 
trators.   25  P  11  1902  col  1698  P  1. 

30  Decree  on  award— Appeal  from  such 
decree— A  ward —Finality  of— Powers  of  arbi- 
trators.   88  P  R  1902  col  1705  P  I. 

31  Decree  on  award — Appeal  from  such 
decree  Appeal-Finality  of,  89  P  R  1902  ool 
1706  P  I. 

32  Decree  on  award  appeal  from  such 
decree  -  Decree  in  accordance  with  award. 
41  P  H  1905  ool  1350  P  1. 

33  Decree  on  award  — Appeal  'from  such 
decree— Award— Finality  of.  92  P  R  1903  ool 
1698  P  I. 

34  Decree  on  award — Appeal  from  such 
decree-  Objection  to  filing  award.  2  0  0  355 
col  1694  P  I. 

85  Decree  on  award —Appeal  from  such  deo* 
ree  —  Finality ~ Prop^^ietary  rights— Devolution 
of   property — Hindu  law. 

Tbe  finality  of  an  award  of  proprietary 
rights  cannot  be  questioned  on  tbe  ground 
that  the  devolution  of  tbe  property  is  op- 
posed to  Hindu  law.  13  G  P  L  R  81;  1  0  P 
L  R  130;  8  G  PL  R  102  referred  to.  MT, 
JANKI    V     PUSA    ALIAS    UMRaQ.     14  C  P 

L  R  1901  p  94- 

86  Decree  on  awards- Appeal  from  such  dec- 
ree ivhen  allowed — Waiver—  Parlies  esLupped 
from  questioning  irregular  conduct  of  aihi' 
trators  when   they  have   consented  to  the  samet 

A  sued  B  for  redemption  and  after  issues 
had  been  framed  and  all  tbe  witnesses  for  A 
and  three  for  B  had  been  examined  reference 
was  mad§  to  arbitration    by  agreement  of  th© 
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Award    (Conid.) 

favour  of  A  upon  whioh  B  filed  objections 
under  soobioa  521,  (/ode  of  Oivil  Prucodure. 
The  Gourfc  afloc  taking  evidotico  in  suppjrt 
of  the  allegatioiiH  und  ex'irnining  thu  iiirde 
arbitrators  decided  that  tbero  was  no  proof 
of  any  invalidating  facia  specified  in  sooLion 
621,  LJivil  Proctidura  Code,  and  gave  judg- 
ment according  to  the  award,  b  tl:iu.-:  ap- 
pealed to  the  District  ('ourt  stating  inoor 
locJy  that;  thoy  liad  filod  oltjucuuiid  under 
sootioud  5:^0  and  521,  'wivil  Procoduro  (3odH, 
and  alleging  tliat  tbo  award  was  invalid. 
Tbo  Lower  Appellate  i  ourt,  after  deciding 
that  au  appeal  lay,  tbouglit  that  in  omit- 
ting to  specily  any  particular  poiuta  to  be 
determined  by  tlie  arbitrabors  the  order  of 
reference  setraed  not  to  havo  complied  with 
Bectiona  508  and  50'J,  Civil  ProceJui-o  Code, 
but  the  grounds  on  whioh  it  proceeded  were 
the  refusal  to  re  examine  witnesses  and  the 
ftbsenco  of  two  (sic  \  of  tlio  arbitrators  at 
the  examination  of  one  witrjos'^.  Tua  Lower 
Appellate  Court  hdid  tiiio  to  amiu.t  to  ttich- 
nical  m  sconduct  and  that  iho  (Original  Court 
was  wruug  in  tiot  setting  aside  iho  award. 
It  set  aside  the  judgment  and  decroa  of 
the  Original  Court  and  remanded  the  case 
under  seotiou  562,  Civil  Procedare  Code,  for 
re-trial. 

k.  £ibd  second  appeal  on  the  grounds 
(1)  that  there  was  no  appeal;  (2)  that  there 
was  no  misconduct;  (8)  that  there  was  evi- 
dence that  B  was  estopped  from  impeaching 
the  conduct  of  the  arbitrators  ineximining 
&  witness,  N  for  B  at  a  village  about  six 
miles  distant  from  the  headquarters  of  the 
township.  It  was  evident  from  the  recorti 
that  B  was  consenting  party  bo  the  ex  .  ;)i: 
nation  of  the  witness  N  as  it  was  couducood 
and  that  no  objection  whatever  was  taken 
to  it  till  the  case  came  before  the  Lower 
Appellate  (3ourfc. 

ife/d,  — that    when  the  validity  or  legality  i 
of   an    award     is   questioned    an     appeal    lies 
Irom  a  decree    passed  in   accordance    with  au 
award.     Auapp)allay    to  the   District   Court  ! 
in    the    persent  case.  | 

Held  a/so,  — that   there   was   authority  for   1 
the  view  taken  by  the  Ljwar    Appillate  Ojurb 
that  the    exaininatio-i    of    a    wicaes^    by    two   ! 
out   of    throe   arbitritors    io    the   abaenoe    of  I 
a  t'lird  aid    the  refusal    of  the    arbitrators  to   I 
eximiuu  witnesses  already  examined  amount- 
ed   to    miricouduct     wiihm    the     meaning    of  I 
peotion  5i»l,   Civil    Procedure    Code.     But  the 
defeadant    ruspjud-'Ut    was    onseating  party 
and  the  circumstatoo  was  fatal    to  these    ob- 
jections   to  the    award.     The    defendant    was 
estopped  by   his  cot, duct    from    raising    these 
objections.     25  0  141;  12  M  11.^;  U  B  ii  1899  p 
93;  7  W  H  2G9;  8  W  K  171  reiorred  to.  MA    MI 
TU  MaUNG  Y.\N  AUKG  v.  MaUNG  i^AlNU 
U  B  B  1901  p  21. 

87  Decree  on  reveraae  award  -Appeal — 
Award  lemitted — Decree--Torms  of  revised 
award.     U  M  L  J  328-29  M   303  col  1699  P  I. 

38  Deteiminiiig  mfUters  not  referred  tr> — 
Award  i&  e:icei}43  ol  Aibuiutord  autho;-ity-^U9it 


Award    (Conid) 

other    and    further    relief.     1  S  L  U    209    ool 
1697  P  /. 

39  Determining  matters  not  referred  to-- 
Award  in  pxcesH  of  powers  (f  arbitrator.  6 
C  W  N  881-- 23  A  391    ool  2138  P  1. 

40  Dustt  notion  after  presentations  la 
court  Award  do.^troyed  after  bi-ing  prejea- 
ted  in  court.     1  S  L  U    167    col  1715  I'  I. 

41  Directing  partition  —  Instrument  of 
partition  — 'Award      directing    a     par  titioQ 

bi^amp      31  B    68  col  873  P  I. 

Kff<ct  of  r.ot  file    in    court  — Award    valid 
I  effect  of  —  Mergor    of    original    title.     4  U  L   J 
162  col  1714  P  I. 

Effect  of  —  Hindu  widow  on  reversioner — 
I  cjuversioM  of    a    member    of    a   jcjiut   Hindu 
'  family  to  Muhammadauism.     4  A  L  J  365  col 
491  P  il. 

Enforcement  of —  Award— Suit  ou  aa 
award  not  a  suit  for  specific  performance. 
23  A  285  coi  1889  P  I. 

E'  forcvmunt  of —Award — .Specific.  A  \V 
N  1901  p  209     24  A  164  col    056    P  II. 

E.iloroemiut  of  —  .\ward  for  compensa- 
tion f.)r  s  ductioa  invalid.  U  B  li  1908  p  li> 
col  1697  P  I. 

Essentials  of — Agreement  to  lease  provid- 
ing lor  renewal  of  lease — Option  of  lessor, 
80  C  831  col  1209  P  I. 

Evidence  as  to  share  of  a  missing  heir  ia 
Law— Presumption  to  death.  4  L  B  R  1907 
p  77  ool  226  P  I. 

Filed  beyond  fixed  time — Execution  of 
decree.     26  \  105  col  290  P  /. 

Piled  beyond  fixed  time — Arbitration 
award  made  within  time  but  filed  in  court 
after  the  time  fixed.  AWN  1905  p  47  col 
1692  P  I. 

Piled  beyond  fixed  time — Av/ard  — Deore» 
passed  m  accordance  with  award.  8  C  W  I^ 
916  col  1702  P  I. 

Piled  beyond  fixed  time  — In  appeal  — 
Arbitrator— Liability  of  Fraud.  26  B  132—5 
B  L  U  6.n  col  892  P  II. 

Filed  beyond  fixed  time — Piled  not  witb.- 
in  6  mouths  —  Spioifio  performance  —  Joint 
property.     7  0  C  369  col  1715  V  I. 

Form  of — Discussed--Reference  to  arW- 
tration — Award— Finality  --  Powers  of  arbi* 
trators.     29  C  167  col  1205  P  I. 

Foreign  Judgment  ou— Award-Suit  oa 
arbitratiou-GausQ  of  action.  31  C  217  col 
344  P  II. 

Illegality  of —  Award  — Decree  in  accor- 
dance with  award  — Appeal.  26  M  47  =  1:^  M 
L  J  396  col  1203  P  L 

Invalidity  of-  SuH  upon  an  award  — A  ward 
party  iuoporative  — Inheritance  — Custom.  23 
A  313  col  1859  P  I. 

Invalidity  of— Where  party  has  subruitt- 
ed  to  jurisdiction,  irregularities  not  vitiat* 
ing]udgmant.  30  M  292-2  M  L 'D  26i^  ool 
1060  P  11. 

Judicial  ofiicer  by  —  Award  made  by— - 
Pinanoial  commissioner  in  dispute  regarding 
maintenance.     7  O  C  218  col  1U56  P  il  . 

Jurisd  otion  of  court,  to  file  aL,  award    iq 

Qourt,  depends  ou  the  yaIuo  of  the  Quiu« 
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Award    (CojUd) 

matter  submitted.     29  M  44  ool  1419  P   II  No 
179(a). 

Jurisdiction— Arbitration  — Oausa   of    ao 
tion  — PoreigD   judgment — Award.     31    0    274 
col  344  P  11 

Jut  tsd.oiion  — Objootion  on  the  very 
merits  of  the  question  referred  7  B  L  U  793 
col  171G  P  I. 

Jurisdiotiion  of  court  — Applioati'  n  to  file 
award  — Ddiiial  of  referetica.  7  B  L  li  Git  col 
1712  P  I. 

Jurisdictiou  of  court — Application  to  file 
award- Dotiial  of  rofereuce.  16  M  LJ  474 
col  1714    P  I. 

Juribdiotiou — Powers  of  ccurt  to  issue-- 
Commisaion  o  examiLe  witnesses).  7  BL  R 
660  col  1206  P  I. 

Jurisdiction--^*  2^he  matter  to  ivhicJi  ths 
aioard  relates.  " 

Tho  w.ti  ds  "  the  matter  to-  which  the 
award  relates"  in 'section  5;i5  of  the  Civil 
Procdure  Code  188-2  rufer  to  the  subj  ct 
matter  of  iba  arbitration  and  not  the  maitur 
actually  allowed  by  the  award.  Na  K3INGH 
DAS  V.  AJODHYA  PEOSaD  SUKUb,  3] 
M  203 

Land  acquisition  act — Disturbance  of 
collector's  award.     10  B  L  R    660  col  834  P  I. 

Land  acquisition  act--R&ference  as  re- 
gards sufficieucy  of  compensation  — Power  of 
court  to  deoidc  question  ef  locus  standi.  10 
OWN  195  col  851  P  I. 

Land  acquisition  —  Award  —  Execution 
proceedings.      \  ppaal  53  P  R  1906  col  860  P  I. 

Land  acquisition  act —Laud  acquired  by 
Government  —  Award  directly  by  compensa- 
tion money  — Allowed  for  charity  proptrty. 
29  M  117  col  865  P  1. 

Land  acquisition  act  Officer  appointed 
can  it  quire  through  subordinates  but  must 
signify  i'cceptanoe  of  their  report  as  his 
a'vard  and  (mly  sign  it  -Award  when  deemed 
♦'  made  ".     123  P  H  1903  col    1492  P  II. 

By  Lugyis -Partition —Unstamped  deed- 
Stamp  daty  and  penalty  not  tendered  in  ori- 
ginal court — Admission  of  document  by  ap- 
pellate court.  ILBR  1900-1902  p  84  col 
873  P  1. 

Modification  ]of  — By  court  -Appeal — Ar- 
bitration.    13  P  U  1096  col    1696  P  I. 

Oral  — Delay  in  appeal  — Arbitrator-Liabi- 
lity of  fraud      26  B  132    col  892  P  II. 

Order  dismissing  application  to  set  aside 
award  is  not  a  decree  and  is  nonappeable. 
14  Bur  L  R    129  col  894  P  1. 

Order  refusing  to  file  award  not  a  d.eree 
and  not  appealable.     9  0  0  205    col  1709    P  I. 

Order  refusi'^g  to  file  a  private  avvard  is 
a  decree  and  appealable.  9  0  L  J  80  col  1709. 
Kg  3263  Read   2  c  L  J  10  for    0  L  T  80. 

Order  refusing  application  to  file  award. 
7  0  L  J  486  col  1713  P  I. 

Order  of  curt  to  file  award.  U  B  R  1905 
p  40  iG  F)  p  1  arbi  I  ration    award 

Ordtr  to  file  award — Amendment  of 
decrte-  Jurisdiction.      1  O  C  83  col  1^87    P  I. 

Ord  r  setting  a-idu  lievision-A waid-SeU- 
irg  aside  of  —  Miscouduct  of  arbitrators.  4 
B  L  it  ^67-26   B  551. 


Award     (Conld.) 

Oudh  Taluqdar'a  committee  — Competent 
court.     29  A  517  (P  C)  col  1000  P  I. 

Private  arbitration  on  — Application  to 
file  — Court  not  authorised  to  remit  award 
27  A  526  col  1699  P  I. 

Private  arbitration  — Appointed  out  of 
court  — Revision.     fPR    1908  col    1712  P  I. 

Refu.nal  of  court  to  file  the  award — Ap- 
peal -Revision— High  Court.  8BLB  570 
col    1352  P  I. 

Refusal  of  court  to  file,  is  a  decree  and 
appealable      27  M  255  col  897  P  I. 

Refusal  of  court-Application  to  file  — Ob- 
jpctious- Jurittdiction  to  investigate  revi- 
sion.    28  B  287  col  1699  P  I. 

Registration  of  --  Award  by  arbitration 
making  partition  of  immovable  property  of. 
71  P  R  1906-111    P  L  R  1907   col  476  P  I. 

Religious  endowment — Reference  to  arbi- 
tration by  District  Court — Drawing  up  shemo 
for  management  of  temple.  26  M  361  col  71 
P  1. 

Revision  of  decree  on  —  Award  Finality 
ot-Powers  of  arbitration.  29  0  167  col  1205 
P  I. 

Revision — Appeal  —  Finality  of  appeal, 
85  P  L  R    904-92  P  R  1903  col  1698  P  I. 

Set  aside  by  munsif-Appellate  Court  can 
set  aside  such  order  and  pass  a  decree  la 
accordance    with  the  award.     81    M   345   col 

leai  P  I. 

To  set  aside-Appliaotion  for  misconduct. 
IOC  181.     See  Arbitrator  No  14. 

Setting  aside  on-Award  to  set  aside  by  ori- 
ginal court  Decree  on  appeal  in  accordance 
with  award  is  final.  26  P  L  R  1905  col  449 
P  I. 

Setting  aside  on — A  decree  made  befora 
time  for  setting  aside  on  award  had  expired 
is  appealable.     4  A   L  J  450  col    1704    P  I. 

Silent  as  to  cost  — General  rule-Arbitra- 
tion—Award  silent  as  to  costs— Appeal.  35  P 
L  R  1906   col  1068  PI. 

Subsequent  alteration  of— Award  party 
inoperative — Mahoniedan  Law — Juheritaooa 
-Custom   11  M  L  J  14&-28  A  11  col    1859  P  I. 

Suit  to  enforce  an  award  declared  to  be 
void— Revision-Distinction.  19  P  R  1907-58 
P  W  R  1907  col  1712  P  I. 

Suit  to  enforce  an  award  declared  to  be- 
void — Specific  performance — Damages.  5  B 
L  R  705  col  406  P  1. 

Suit  for  t-pecific  parformance  of  a  con- 
trait  for  sale  — Award— -Subsequent  Suit.  15  0 
P  L  !i  115  col    24(39    P  II. 

Validity  of — When  one  party  did  not 
joint  in  reference.     4  a  L  J  3l7    col  1205    P  I. 

Validity  of— When  of  — When  one  party 
did  t  Ob  joint  in  reference  —  Assignment  by 
Gourt-Of  Ward.     23  A  394  col  2370  P  II. 

Validity  of  —  When  one  party  did  not 
joint  in  misooDduci — Bcror  of  law.  80  0  397 
col    1334    P  1. 

Withdrawal  of  application  to  file  private 
award.     31  G  510  col  1593    P  I. 
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